ADM NI STRATI VE TRI BUNAL

Judgenent No. 482

Cases No. 541: QU Agai nst: The Secretary- Gener al
No. 544: ZHOU of the United Nations
No. 545: YAO

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conposed of M. Roger Pinto, President; M. Jerone Ackernman,
First Vice-President; M. Ahned OGsman, Second Vi ce-President;

Wher eas, on 28 February 1990, Rong Q u, Kefu Zhou and Ji pi ng
Yao, forner staff nenbers of the United Nations, filed an
application, the pleas of which read as foll ows:

"I'l. Pleas

6. The Applicants seek to be reinstated as staff
menbers of the United Nations. They submt that the
Respondent shoul d have nmai ntained themin service after
31 January 1990 in accordance with the Charter of the United
Nations, the Staff Regulations and Rules, the rel evant
Ceneral Assenbly resolutions as well as their own excell ent
record after nore than five years of enploynent with the
Organi zati on and the recomendati on of the Departnent of
Conf erence Services that they be granted probationary
contracts. The Applicants respectfully request the Tribunal
to rescind the Respondent's decision of 15 January 1990 not
to renew their contracts or offer new ones and to direct the
Respondent to reinstate themas United Nations staff nenbers.

7. In that connection, the Applicants request the
Tribunal to recognize:

(a) That the denial by the Respondent of further
enpl oynment for the Applicants was illegal because
the Applicants were not given every reasonable
consideration in contravention of General Assenbly



resol ution 37/126, section IV, paragraph 5,
according to which staff nenbers on fixed-term
appoi nt nent upon conpl etion of five years of

conti nui ng good service should be given every
reasonabl e consi deration for a career appointnent;

(b) That the Applicants had a | egal expectancy of
renewal of their contracts;

(c) That the Applicants were not given the true reasons
for the denial of further enploynent and, noreover,
that the reasons they were given were entirely
unfounded or irrelevant and did not support the
Respondent' s deci si on;

(d) That the Respondent's decision was arbitrary, based
on considerations contrary to the Charter, and
constituted abuse of power;

(e) That the non-observance by the Respondent of his
obligations under the Charter, the Staff
Regul ati ons and Rul es and rel evant General Assenbly
resolutions also constituted illegal discrimnation
vis-a-vis the Applicants.

8. The Tribunal is also requested:

(a) To order paynent to the Applicants of salary |ost
during the period of unenpl oynent between the
expiry of their contracts and the reconstitution of
their careers; and

(b) To declare that the Applicants are entitled to

rei nmbursenent fromthe Tax Equalization Fund of the
nmoni es which the Applicants were required to
surrender to the Chinese Mssion fromtheir United
Nations sal aries.”

Whereas the Respondent filed his answer on 6 April 1990;

Whereas the Applicants filed witten observations on 1 My

1990, in which they submtted further pleas as foll ows:

"30. For the reasons nentioned above and in the original

brief, the Applicants respectfully request the Tribunal to
decide on their pleas in the affirmative and to order their
reappoi ntment as career staff retroactively from1 February



1990.

31. Alternatively, Applicants request that the Tribunal
order the cases to be referred to the Appointnent and
Pronmoti on Committee of the Appointnment and Pronotion Board
[ APB/ APB] in accordance with the original departnenta
recomendati ons and with normal procedure.

32. In the event of conpensation being paid in |lieu of
reappoi ntnment or reference to APC/ APB, Applicants request the
granting of award in the anmount of three years net base
salary in view of the special circunstances of the case.”

Whereas, on 4 May 1990, the Tribunal put questions to the
Respondent and requested the production of certain docunents;

Whereas, on 8 May 1990, the Respondent submtted sonme of the
docunents requested by the Tribunal and answered the Tribunal's
guesti ons;

Whereas, on 11 May 1990, the Respondent submitted a further
docunent ;

Whereas the facts in the case are as foll ows:

The Applicants, Rong Q u, Kefu Zhou and Jiping Yao, nationals
of the People's Republic of China (China) and forner students of the
Beijing Institute of Foreign Languages, passed the 1984 United
Nati ons Conpetitive Exam nation for Chinese Verbatim Reporters. The
Applicants Qu and Yao were recruited on 16 Septenber 1984. The
Applicant Zhou was recruited on 21 Septenber 1984. The three
Applicants were offered five-year fixed-term appointnents at the
P-2, step IV level, as VerbatimReporters in the Departnent of
Conference Services (DCS). Their letters of appointnent stated, as
a special condition, that they were "on secondnent fromthe
Gover nnent of China".

During the course of their enploynent with the United
Nations, the Applicant Qu's overall performance was rated as "very
good"” and "excellent" and the Applicant Yao's and the Applicant



Zhou's overall performance was rated as "very good". The three
Applicants were pronoted to the P-3 level, effective 1 Septenber
1986.

In a menorandum dated 1 May 1989, the Adm nistrative Oficer
DCS, requested the Personnel Oficer in the Ofice of Human
Resour ces Managenent (OHRM that six Chinese Verbatim Reporters,
including the Applicants Qu and Yao, who were on secondnment from
the Governnent of the People's Republic of China (the Chinese
Governnment) and whose appointnents were due to expire on
15 Septenber 1989 "be granted probationary appoi ntnents”. She
confirmed that they encunbered "core posts for the 1990-1991
Bi enniunt', i.e., posts provided for in the budget and agai nst which
career appointnents could be granted. |In a nenorandum dated 26 June
1989, the Admnistrative Oficer, DCS, infornmed the Personnel
O ficer that the Applicant Zhou's fixed-term appoi ntnent was due to
expire on 20 Septenber 1989 and that, in view of his satisfactory
per formance, DCS, reconmmended that his appoi ntnent be converted to
probationary. Subsequently, in July 1989, the Ofice of Progranme
Pl anni ng, Budget and Fi nance informed OCHRM t hat the Applicant Zhou
was encunbering a core post. Nevertheless, the Adm nistration did
not submt the three recomendati ons for a probationary appoi ntnment
to the appropriate appointnment and pronotion bodies. 1In a
handwitten note inserted on the 1 May 1989 nenorandum from DCS to
OHRM the Personnel Oficer wote: "DCS has infornmed ne on 10. 8. 89
[10 August 1989] to request fromthe Governnent of China an
extension of appointnment for two years."

In three notes verbales dated 11 August 1989, addressed to
t he Permanent M ssion of the People's Republic of China (the Chinese
M ssion), the Secretary-CGeneral asked the Chinese Governnent to
extend the Applicant Qu's and the Applicant Yao's secondnment unti
15 Septenber 1991 and the Applicant Zhou's secondnent until
20 Septenber 1991. In three separate replies dated 23 August 1989,



the Chinese Mssion inforned the Secretariat that the Chinese
Gover nment had consented to the extension of the three Applicants’
secondnment until 31 Decenber 1989 only. Each of the three letters
stated: "[A] recommendation fromthe Chinese Governnent for his
successor will be communicated to the Secretariat in a separate
not e".

In a letter dated 1 October 1989, the Applicant Q u requested
t he Assistant Secretary-Ceneral, OHRM to grant hima career
appoi ntment in accordance with paragraph 5 of Section IV of General
Assenbly resol ution 37/126, which provides that "staff nenbers on
fi xed-term appoi ntnments upon conpletion of five years of continuing
good service shall be given every reasonabl e consideration for a
career appointnent”, and with paragraph 5 of section VI of GCeneral
Assenbly resol ution 38/232, in which the Assenbly "recomends t hat
t he organi zations normally di spense with the requirenent for a
probati onary appoi ntnent as a prerequisite for a career appointnment
followng a period of five years' satisfactory service on fixed-term
contracts". He stated that he would inmediately resign from any
post held in his home country, if this was a requirenment for the
United Nations to offer hima probationary appointnent. Finally, he
noted that he feared for his safety and that of his famly if he
were to return to China, because of his participation in protest
activities against the manner in which the Chinese Governnent had
dealt with the student denonstrations in Beijing.

In simlar letters dated 2 October 1989, the Applicants Yao
and Zhou requested the Assistant Secretary-Ceneral, OHRM to grant
t hem career appointnents on the ground that they fulfilled the
requi rements set forth in General Assenbly resolutions 37/126 and
38/ 232. The Applicant Yao stated that he had "never been associ at ed
with the Chinese Governnent”. He also admitted his involvenent in
t he protest against recent events in his hone country and said that
he woul d face serious consequences if his enploynment with the United



Nations were term nated and he had to return to his country. The
Appl i cant Zhou argued that as a staff nenber of the Secretariat, he
shoul d not "automatically be denied the right to equal treatnent
with other staff nenbers because [he cane] froma certain country".
Furthernore, he asserted that recent events in his country gave him
reason to fear for his safety and future if he were to return. He
admtted to having been seconded fromthe Chinese Governnment but
infornmed the Assistant Secretary-General, OHRM that he had handed
in his resignation to the Foreign Mnistry of China in June 1989.

On 13 Novenber 1989, the Applicant Qu notified the Personne
Department of the Foreign Mnistry of China that he would "resign
fromthe Foreign Mnistry, effective as of January 1, 1990". On
14 Novenber 1989, the Applicant Yao inforned the Chinese M ssion
that he was unaware "of belonging to any governnental institution or
ot her body" and added that "should the Chinese Governnment consider
ot herw se", he would, "as of 1 January 1990, resign from any
institution of which it considers ne a nmenber ...". On 18 Novenber
1989, the Applicant Zhou wote to the Personnel Departnent of the
Foreign Mnistry of China, offering his "formal resignation to the
Foreign Mnistry" and stating that he would "cease to be a State
enpl oyee in the Mnistry as of Decenber 31, 1989". He requested a
passport as a private citizen.

I n his menmorandum answering the Tribunal's questions, the
Respondent notes that:

"On nunerous occasions [from 1l May 1989 onwards and
t hroughout the General Assenbly], officials of the Chinese
M ssion tel ephoned and sought out M. R esco [Director, Staff
Adm ni stration and Training D vision, Ofice of Human
Resources Managenent] in conference roons and other UN areas
and asked for information on staffing in the CLS [ Chi nese
Language Services]. No record of these informnal
conversations, or the dates on which they were nade, exist.
The conversations were mainly during the General Assenbly
period. The Mssion repeated its views that the rotational
system of staffing in CLS should continue.”



I n a menorandum dated 13 Novenber 1989, the Director, Staff
Adm ni stration and Training D vision (SATD), OHRM notified
Personnel O ficers of the procedures to follow in order to inplenent
the directives contained in General Assenbly resolutions 37/126,
section |V, paragraph 5, and 38/232, section VI, paragraph 5,
concerning the conversion to career appointnments of fixed-term
contracts expiring during the first half of 1990.

In a letter dated 12 Decenber 1989, the Director, SATD, OHRM
informed the three Applicants that their request for a further
appoi ntnent with the United Nations had "been carefully considered"
by DCS and OHRM He noted in this regard:

"l appreciate your interest in remaining in the service
of the United Nations, but | regret to informyou that the
Organi zation is not in a position to offer you a new
appointnment at this tine.

However, in consideration of the closeness of the date
of expiration of your current fixed-term appointnment, and in
order to afford you nore tine to make new plans, your present
appointment will be extended to 31 January 1990."

On 14 Decenber 1989, the three Applicants wote to the
Secretary-Ceneral a letter that reads as follows:

"We have received letters from M. Federico Riesco,
Director of Staff Adm nistration and Training Division,
denyi ng our requests for career appointnents. W are of
course deeply di sappoi nted and depressed by this denial.

When the three of us individually spoke out against the
Chi nese Government's illegal interference and exploitation of
Chinese staff menbers of the United Nations, the |east we
expected was that the O ganization we serve and | ove woul d
protect the personal safety of staff menbers who take risks
to defend United Nations rules and principles. Instead, it
appears we are going to end up jobless and honel ess. W
cannot believe this is how the United Nations is supposed to
be, or how justice is supposed to worKk.



There are six Chinese verbatimreporters in our unit who
were recruited at the sane tine. Wen the Chinese Gover nnment
deci ded that the three of us nust go while the others would
have their contracts extended, that was because we had
refused to accede to its repeated denmands for our salaries.
When we turned to the Organi zation for help and justice, we
never suspected that an Organi zati on having such nobl e
pur poses and principles would be indifferent in the face of
such outrages. W hope we are not too naive.

We have given M. Federico Riesco sone material we think
will interest you. W have evidence proving that the Chinese
Government has been forcing its nationals to hand in their
salaries and interfering in the functioning of international
civil servants in defiance of the rules that govern the
Uni ted Nati ons.

We urgently appeal to you, Sir, to review that nateri al
and to intervene personally so that our requests wll be
reconsi dered and deci ded upon in our favour, in a spirit of
humanity and justice."”

On 20 Decenber 1989, each Applicant addressed a further
identical letter to the Secretary-General as foll ows:

"I hereby respectfully request a review, under the terns
of staff rule 111.2(a) and staff regulation 11.1, of the
deci sion conveyed to ne by the Director, Staff Adm nis-
tration and Training Division, in a |letter dated 12 Decenber
1989, a copy of which I attach.

The letter was in response to ny letter of 2 Cctober
1989 to the Assistant Secretary-General, Ofice of Human
Resour ces Managenent, requesting that | be considered for a
career appointnent under General Assenbly resolutions 37/126,
section |V, paragraph 5, and 38/232, Section VI, paragraph 5.
Resol ution 37/126 provides that staff nenbers on fixed-term
appoi nt ment upon conpl etion of five years of continuing good
servi ce shoul d be given 'every reasonabl e consideration' for
a career appointnent, and resolution 38/ 232 recommends t hat
the Organi zation normally dispense with the requirenment for a
probati onary appointnent followng a period of five years of
satisfactory service on fixed-term appoi ntnents. |
understand that you have approved a recomendati on of SMCC
[Staff Managenent Co-ordination Committee] XIIl to give
effect to these resolutions, and that the Ofice of Human
Resour ces Managenent has directed all Departnents to



i npl ement the resolutions with respect to staff who have
conpl eted five years of continuing good service and whose
fixed-term appointnments are due to expire. | understand
further that consideration for the granting of career

appoi ntments should relate to the retrenchnent exercise, and
that staff encunbering core posts are eligible for

consi derati on.

| have served for over five years with the United
Nations Secretariat and have recei ved excel |l ent eval uations
throughout. | was infornmed by ny Section Chief, M. Baha
Fahny, that he was recommendi ng nme for a career appointnent.
Mor eover, the post | am occupyi ng has been designated a core
post and is not affected by the retrenchnent exercise.
believe, therefore, that | neet all the criteria |laid down by
the General Assenbly for 'every reasonabl e consideration' for
a career appoi ntnent.

The letter of 12 Decenber 1989 fromthe Director, SATD,
does not indicate that any consideration was given to ny
request, nuch |less the serious consideration to which ny

terms of appointnment entitle nme. It sinply states that the
Organi zation '"is not in a position to offer (ne) a new
appointnment at this tinme'. No reason is given for this

concl usi on.

| therefore respectfully request that the decision of
12 Decenber be reviewed, and that while consideration is
being given to this request nmy status with the O gani zation
is preserved, so that | would be in a position to exercise ny
rights of appeal if necessary. |In view of the urgency of the
situation, and having regard to relevant United Nations human
rights instruments and to the fact that ny present contract
expires on 31 January 1990, | would appreciate a response as
soon as practicable."

On 21 Decenber 1989, the Applicants signed new |l etters of
appoi ntment for fixed-term appointnents of one nonth, effective 1
January 1990 and expiring on 31 January 1990.

On 15 January 1990, the Acting Under-Secretary-Ceneral for
Adm ni strati on and Managenent infornmed each Applicant that:

"I have been instructed by the Secretary-Ceneral to
reply on his behalf to the letters that you addressed to him
on 14 and 20 Decenber 1989.



| regret that you consider that M. Riesco's letter of
12 Decenber 1989 did not show that you had received every
reasonabl e consideration for a further appointnment. Let ne
assure you that your case at that stage received such
consideration. Follow ng your request for review of the
deci sion communicated to you in M. R esco's letter of
12 Decenber 1989, a further review was fully and conpletely
conducted in the |light of paragraph 5 of section IV of
General Assenbly resolution 37/126, which gives you the right
to every reasonabl e consideration for a career appointnent.

I n considering your case, at all stages, your continuing
good service as a verbatimreporter was taken into account,
as well as the fact that your Departnent recommended you for
a further appointnent.

On the other hand, it was al so necessary to take into
account the interests of the Organization and in particul ar
its functional needs. 1In this connection, it was inportant
to ensure that the Chinese | anguage services continued to
function effectively and efficiently. Since the primary
users of those services are representatives of the Governnent
of the People's Republic of China, it is of critical
i nportance for the effectiveness of the services that those
representatives have confidence that their statenments, both
oral and witten, will be objectively and fairly rendered,
interpreted or reported. Furthernore, the efficient
functioning of the Chinese | anguage services would not be
possible in a situation where staff nenbers were antagonistic
to each other because of expressly stated political
ani nosities.

It would also not be in the interests of the
Organi zation to disrupt the rotational systemfor the
staffing of the Chinese |anguage services, which has proven
to be nost effective. This system has enabl ed the
establ i shment of a specialized | anguage training programe at
the Beijing Institute for Forei gn Languages, the term nation
of which would make it imensely difficult to recruit
| anguage staff with the specific qualifications required to
fill vacancies appropriately and expeditiously.

After weighing these factors again, the Secretary-
CGeneral has confirmed his earlier conclusion as conveyed to
you in M. R esco' s letter of 12 Decenber 1989.

As regards the conpl aints concerning conpul sory
deductions fromyour salary, to which you refer in the fourth



paragraph of your letter of 14 Decenber, | wish to informyou
that the Secretary-CGeneral is at present conducting a
conprehensi ve exam nation of the question of deductions from
and supplenents to the enolunents of United Nations staff
menbers. This is a matter on which he is already in touch
with the International Cvil Service Conm ssion and the
Menber States of the Organization.

Finally, | urge again that you remain in contact with
the Staff Counsellor, ..., who has been instructed to offer
you appropriate advice and assistance in regard to your
future.”

On 24 January 1990, the Applicants requested the
Secretary-Ceneral to authorize themto submt their appeals directly
to the Admnistrative Tribunal under article 7 of its Statute.

On 25 January 1990, the Applicants requested the President of
the Tribunal to request the Secretary-General, "as a prelimnary
nmeasure under article 7.(3)(a) of the Rules of the Tribunal", to
grant them special |eave without pay until their cases were
adj udi cated by the Tribunal, which would enable themto remain in
the United States lawfully w thout conprom sing the
Secretary-Ceneral's relationship with the host country. On 5 March
1990, the President of the Tribunal decided to reject their
prelimnary request.

On 8 February 1990, the Secretary-General consented to direct
subm ssion of the three appeals to the Adm nistrative Tribunal.

On 28 February 1990, the three Applicants filed with the
Tribunal the application referred to earlier.

Wereas the Applicants' principal argunents are that:

1. The Respondent failed to discharge his obligation under
Article 100 and Article 101, paragraph 3, of the Charter and Ceneral
Assenbly resolutions 37/126 and 38/ 232, to give the Applicants every
reasonabl e consideration for a career appointnent.

2. Staff nmenbers do not serve Governnents but, according to



Article 100 of the Charter and staff regulation 1.1, serve the
Organi zation. They do not have to agree with the policies of
Governments in order to carry out their duties with inpartiality.

3. The Respondent's decision not to extend the Applicants'
appoi ntnents was based on illegal considerations, such as the w shes
of the Chinese Governnent.

4. The establishnment of a training institute in a Menber
State may not derogate fromor replace Articles 100 and 101 of the
Charter or the Staff Regul ati ons and Rul es.

Wher eas the Respondent's principal argunents are that:

1. The Applicants did not have a | egal expectancy of
further enploynment upon expiry of their fixed-term appoi ntnents.

2. Appoi ntments on secondnent require the consent of al
parties to the secondnent arrangenent. The Respondent properly
sought the consent of the Chinese Governnent to an extension of the
Applicants' appoi ntnents on secondnent.

3. The Secretary-General is bound to give reasonable
consideration to granting career appointnents to staff on fixed-term
appoi ntments (including fixed-term appoi ntnents on secondnment) wth
five years of continuing good service, but this requirenment does not
deprive the Secretary-Ceneral of his discretion in deciding whether
the grant of career appointnments is in the interests of the
Or gani zati on.

4. The Secretary-General's assessnent of the interests of
the Organi zation in considering whether to offer career appointnents
to the Applicants cannot be chall enged except on the basis of
prejudi ce or inproper notive.

5. The Respondent did not violate any applicable procedures
t hrough the manner in which he gave the Applicants every reasonable
consideration for a career appointnent.

6. Instructing the Staff Counsellor to extend assistance to



the Applicants is an appropriate manner in which to protect their
i nterests.

7. The Applicants' request for a declaration by the
Tribunal that they are entitled to paynents fromthe Tax
Equal i zati on Fund is not receivable.

The Tribunal, having deliberated from23 April to 25 My
1990, now pronounces the follow ng judgenent:

. Since the applications by M. Qu, M. Zhou and M. Yao are
related, the Tribunal decides that they should be joined and
di sposed of in a single judgenent.

1. The three Applicants are nationals of the People's Republic
of China (China). |In 1984, they passed the Conpetitive Exam nation
for Verbatim Reporters organi zed by the United Nations Secretariat.

L1l The Applicant Qu had worked as a teacher of English at a
school in the province of Canton from 1974 to 1976, and as an

enpl oyee in the Export Departnent of the China Machinery Inport and
Export Corporation (Canton branch) from 1976 to 1978. He left this
j ob when he was admtted to the Beijing Institute of Foreign
Languages (hereinafter referred to as "the Institute”) in 1978.

| V. The Applicant Yao had mainly taught English, anong ot her
subj ects, since 1976. Hi s |ast enpl oyer had been the Shanghai
Agricultural College. He was admtted to the Institute in Cctober
1982.

V. The Applicant Zhou had not engaged in any profession before
entering the Institute. He had been a student at Fudan University
in Shanghai. He was recruited under the same conditions as the two



ot her Applicants, but on 21 Septenber 1984.

A/ The Tribunal notes that the Applicant Yao' s personnel file
contains the contract accepted by students on entering the
Institute. It is entitled "Agreenent for Students" and includes the
foll ow ng provisions, which, in the opinion of the Tribunal, also
apply to the two other Applicants:

"1l. ... You are hereby invited by the United Nations to
attend the United Nations Training Course for translators and
interpreters at the Beijing Institute ... This offer is made

to you subject to your acceptance of the foll ow ng
condi tions:

1. For the duration of the Course, or until such tinme as
the Institute decided that your continued participation would
not serve the purpose of this Course:

(a) You will receive a stipend fromthe Institute on behalf
of the United Nations;

(b) You wll attend all classes and devote full tine to
studi es connected with the Course; you w |l not
undertake any ot her work, studies or enploynent, except
with the prior perm ssion of the Head of the Institute
in consultation with the United Nations;

(c) You will do as much translation work for the United
Nations as you may be assigned by the Head of the Course
in accordance with the curricul um

2. Upon conpl etion of the Course you will take the
recrui tment exam nation given at a date to be determ ned by
the United Nations in consultation with the Institute.

3. | f you successfully pass the recruitnment exam nation and
are selected for enploynent with the United Nations, the
United Nations will offer you an appoi ntment subject to a
satisfactory nmedi cal exam nation. You wll|l agree to accept
such appoi ntnent, subject to the United Nations Staff

Regul ations and Rules, for a mninmmperiod of five years,
and to performduties of an interpreter or a translator, at

t he Headquarters of United Nations or at any of its offices
to which you may be assi gned.



You will normally be appointed initially at a P-2 |evel
and will normally be pronoted to the P-3 level after
conpleting two years of satisfactory service.

4. Prior to appointnment by the United Nations, you will not
have the status of a staff nenber of the United Nations, and
your rights, benefits, and entitlenments will be strictly
l[imted to those specified herein.
(Signature)
Head, Beijing Institute

To the Head, Beijing Institute of Foreign Languages

| hereby accept the above offer and solemmly undertake to
fulfil the conditions set out in paragraphs 1, 2 and 3 above.

(Si gned)
Yao/ Tr ai nee"

VII. In 1984, after passing the exam nation, the three Applicants
applied for jobs as verbatimreporters. The Departnent of
Conference Services (DCS) requested the O fice of Human Resources
Managenment (OHRM) to offer them posts as verbatimreporters for a
fixed-termof five years. The letters of appointnent accepted by
the Applicants Qu and Yao specified that the appointnments woul d be
from 16 Septenber 1984 and woul d expire on 15 Septenber 1989; the
Appl i cant Zhou's appoi ntnent would be from 21 Septenber 1984 and
woul d expire on 20 Septenber 1989. |In the "Special Conditions"
section of each contract it is noted: "On secondnent fromthe
Governnent of China". The Tribunal notes that no details concerning
the nature and conditions of the enploynent with the Chinese
Governnment from which the Applicants were seconded are given in the
| etters of appointnment or in other docunents submtted by the

Adm ni stration.

VII1. Neither has the Adm ni stration produced any agreenent
concluded with the Chinese Governnent, such as envisaged in the
Tribunal's case-law referred to bel ow, concerning the secondnent of



the Applicants nor any docunment in which the conpetent authorities
define the Applicants' situation in witing and specify the
conditions of secondnent. The Tribunal notes that no details are
gi ven concerning the Applicants' posts in their own country nor of
the conditions governing their reintegration into those posts. It
al so notes that if such an agreenent did exist, it was not brought
to the Applicants, for their consent.

I X. The Applicants have duly taken and signed the oath required
of every United Nations staff nenber:

"... to exercise in all loyalty, discretion and conscience
the functions entrusted to ne as an international civil
servant of the United Nations, to discharge these functions
and regul ate ny conduct with the interests of the United
Nations only in view, and not to seek or accept instructions
in regard to the performance of ny duties fromany Governnent
or other authority external to the O ganization."

X. On 1 May 1989, the Adm nistrative O ficer, DCS, wote to the
conpetent Personnel O ficer, OHRM concerning the Applicants Q u and
Yao, and on 26 June 1989, concerning the Applicant Zhou, whose
appoi ntments woul d expire in Septenber 1989, requesting that they be
granted probationary appoi ntnents. She noted that the Applicants
hel d core posts for the 1990-1991 Bi enni um agai nst whi ch career
appoi ntments coul d be granted.

A handwritten annotation entered by the Personnel Oficer on
10 August 1989, on the nmenorandum of 1 May 1989, stated, however,
that: "DCS has infornmed nme on 10.8.89 (10 August 1989) to request
fromthe Governnent of China an extension of appointnent for
2 years."

Xl . The annotati on does not explain the underlying notivation for
it. The explanations offered by the Respondent in his conmunication
dated 8 May 1990, addressed to the Tribunal, are neither



sati sfactory nor supported by docunents. |In the opinion of the
Tri bunal, these explanations are not borne out by the various
docunents produced by the Respondent at the request of the Tribunal.

X In three notes verbal es dated 11 August 1989, the
Secretary-CGeneral asked the Permanent M ssion of the People's
Republic of China to the United Nations (the Chinese Mssion) to
extend the Applicants' secondnent for two years. But on 23 August
1989, the Chinese Mssion infornmed the Secretariat that "the Chinese
Gover nnment has consented to the extension of M. Qu's secondnent

t hrough 31 Decenber 1989". It added that a "recommendation fromthe
Chi nese Governnent for his successor wll be conmunicated to the
Secretariat in a separate note". The sane reply was made with
regard to the Applicants Yao and Zhou.

XI'1l. The appointments of the three Applicants were eventually
extended from1l to 31 January 1990.

XI'V. The three Applicants gave conplete satisfaction in the
performance of their functions in the United Nations, particularly
during 1989 and until the date of their separation fromservice on
31 January 1990. There was no allegation of any sign of antagonism
t owar ds ot her col | eagues, certainly not Chinese colleagues. There
was no sign of political aninosity.

XV. The Tribunal notes that, on the occasion of their separation
fromservice, the three Applicants received a letter dated

20 February 1990, which, in particular, drew their attention to the
foll owi ng point:

"1l. Under the United States Governnent regul ations, a staff
menber's authorized stay in the United States expires
automatically upon separation fromservice or transfer to a
duty station outside of the United States, even if the G4



visa stanped in the passport indicates it is valid beyond the
separation or transfer date. However, if additional tine is
required, the application nust be made in witing directly to
the Travel Control Section, United States |Inmm gration and

Nat ural i zati on Service, 26 Federal Plaza, New York, N.Y.
10267. Proof of date of separation fromservice or of date
of transfer nust acconpany the application".

The three Applicants made known their intention to remain in
the United States of Anerica in order to continue their studies.

XVI . In the light of these facts noted by the Tribunal, the
Applicants request the Tribunal:

1. To rescind the Respondent's decision of 15 January 1990,
not to renew their contracts or offer themnew ones, particularly
probationary contracts, with a view to career appointnents, and to
order paynent to the Applicants of the salaries which were not paid
to them between the expiry of their contracts and their
reinstatenent in their careers;

2. To declare that the Applicants are entitled to
rei nbursenent fromthe Tax Equalization Fund of the nonies which
they were required to remit to the Chinese Mssion out of their
United Nations salaries.

XVI1. The Respondent contests the receivability of the Applicants’
request that the Tribunal should declare that they are entitled to
paynents fromthe Tax Equalization Fund. The Tribunal will first
consider this claimof non-receivability.

XVITI. On 24 January 1990, the Applicants requested the
Secretary-Ceneral to authorize themto submt directly to the
Tribunal their applications challenging the decision of 15 January
1990, not to renew their contracts beyond 31 January 1990. This

aut hori zation was given on 8 February 1990. Neither the request for
aut hori zation addressed to the Secretary-Ceneral nor the letter



addressed by the Applicants on 25 January 1990, to the President of
the Tribunal made nmention of a claimfor reinbursenent of the nonies
| evied by the Chinese Mssion on their United Nations salaries. The
Tri bunal considers that the Secretary-General could not have agreed
to submt directly to the Tribunal a claimof which he was not
sei zed.

There can be no doubt that the Applicants' pleas concerning
this claimexceed the terns of the agreenent reached. Accordingly,
t hey are not receivable.

Xl X Mor eover, the Respondent observes that the Applicants' claim
was submtted to himon 20 March 1990, after the subm ssion of the
applications to the Tribunal (28 February 1990). The claimis under
consideration. Hence, there is no decision to be chall enged.

XX. On the nmerits, the Applicants maintained, in their
applications instituting these proceedi ngs, that they had a | egal
expectancy of renewal of their fixed-termcontracts or
alternatively, a career appointnent.

XXI . Wth regard to the renewal of the Applicants' fixed-term
contracts, the Respondent mmintains that, since they were on
secondnent, such renewal was subject to the agreenent of the Chinese
Governnment. As this agreenment was not obtained, the Respondent

concl uded that the decision not to renew the contracts in question
was in conformty with the applicable rules and with the case-Iaw of
the Tribunal (Judgenent No. 192, Levcik (1974)).

XXI'l. The Tribunal wll apply its case-law on secondnent, in the
light of the principles reiterated in paragraph V of Judgenent
No. 192, cited by the Respondent.



XXI'l'l. The Tribunal finds that the conditions |laid down for an
official to be on secondnent are not fulfilled in this case. The
Applicants' status was not, in fact, "defined in witing by the
conpetent authorities in docunents specifying the conditions and
particularly the duration of the secondnent”. Such docunents, if
t hey exist, have not been brought to the attention of the
Applicants. The Applicants were not on genui ne secondnent within
the neaning given to that termin Judgenent No. 192, which reaffirns
the definition established in Judgenent No. 92, Higgins (1964):

the term'secondnment’ ... inplies that the staff nenber is
posted away from his establishnment of origin but has the right to
revert to enploynent in that establishnment at the end of the period
of secondnment and retains his right to pronotion and to retirenent
benefits ..." (Judgenent No. 192, para. |V).

XXI'V. As stated in Judgenent No. 192, cited by the Respondent, it
is only when these conditions are fulfilled that "the
Secretary-CGeneral of the United Nations, as the adm nistrative head
of the Organi zation, is obliged to take into account the decision of
t he Governnent".

The Judgenent adds, and the Tribunal can only reiterate and
endorse this reasoning:

"Bearing in mnd the provision in Article 100 of the
Charter that '"in the performance of their duties the
Secretary-Ceneral and the staff shall not seek or receive
instructions fromany Governnent or fromany other authority
external to the Organization', the Tribunal considers that in
t he absence of a secondnent agreed to by all parties
concerned in conformty wth the above-nentioned principles,

t he Respondent cannot legally invoke a decision of a
Government to justify his own action with regard to the
enpl oynent of a staff nmenber” (Judgenent No. 192, para. V).

XXV. The Tribunal finds that the secondnent of the Applicants was
not effected in conformty with the principles applicable.



Secondnent is an objective situation. It is not for the United
Nations Adm nistration or the Governnment in question or staff
menbers to i nvoke a secondnent which does not exist. Accordi ngly,
the Tribunal considers that it was not for the Respondent either to
request authorization of, or to conply with the decision of a
Government in order to renew the Applicants' contracts. This being
so, the Tribunal finds that the decision not to renew the
Applicants' fixed-termcontracts was vitiated by extraneous reasons
contrary to the interests of the United Nations, inconpatible with
Article 100 of the Charter.

The Applicants have al so requested the Tribunal to recognize
their right to a career appointnment. Their pleas in this regard
will now be exam ned by the Tribunal.

XXVI. Concerning their claimto career appointnents, the Respondent
acknow edges that the Applicants "upon conpletion of five years of
continuing good service ... had a right to every reasonabl e
consideration to a career appointnment”.

XXVI'l. The Respondent recalls that the Secretary-CGeneral has

di scretionary powers when deci di ng whether granting a career
appointnment is in the interest of the Organization. At the sane
time, he acknow edges his discretion is not unlimted.

XXVI L. The Respondent cites, in this connection, an excerpt
from Judgenent No. 333, Yakinetz, paragraph Xl X (1984), in which the
Tribunal expresses itself in the follow ng terns:

"I'n Judgenent No. 54 (Mauch) [1954], the Tribunal stated
t hat :

"Whil e the nmeasure of power here was intended to be |eft
conpletely wwthin the discretion of the Secretary- General,
this would not authorize an arbitrary or capricious exercise
of the power of term nation, nor the assignnent of specious
or untruthful reasons for the action taken, such as woul d



connote a | ack of good faith or due consideration for the
rights of the staff nenber involved ".

The Applicants also invoke this precedent in support of their
appl i cation.

XXI X. More generally, the Tribunal considers that the limts of the
Secretary-CGeneral's discretionary powers are governed by the
following principle established by the Tribunal's consi stent
case-law. the Secretary-CGeneral may not legally take a deci sion
which is contrary to the Charter, in particular to Articles 100 and
101, or to the provisions of the Staff Rules and Regul ati ons.

XXX. In this connection, the Tribunal agrees wth the Respondent
that the Secretary-General has the right to consult the Governnents
of Menber States when he exercises his power of appointnent,
provi ded however that such consultation should not contravene the
principles referred to in the precedi ng paragraph.

As the Tribunal states below, it holds that, in the present
case, by accepting the position advocated by the Governnent
consul ted, the Secretary-CGeneral has not acted in conformty wth
t he foregoi ng principles.

XXXI.  Neverthel ess, the Tribunal does not hold that the
Secretary-Ceneral could not, in proper circunstances, take into
consideration the requirenents of the efficient functioning of the
Beijing Institute of Foreign Languages. The Secretary-Ceneral
stressed, in his letter of 15 January 1990, that the term nation of
t he specialized I anguage training progranme "would nmake it inmensely
difficult to recruit |anguage staff wth the specific qualifications
required to fill vacancies appropriately and expeditiously". As the
Tri bunal shows below, in this case, the all eged adverse effect on
the efficient functioning of the Institute and on recruitnent is



pure speculation. |t appears to the Tribunal also, that there m ght
be other sources for the recruitnment of qualified | anguage staff.

XXXI'l. The Tribunal notes that there is no evidence in the files to
support the existence of a threat to suppress the programe in
guestion if the Applicants received career appointnents. The
Tribunal finds it difficult to understand why, if there had been
such a threat, DCS should, on 1 May 1989, have asked OHRM to grant
probationary contracts to six Chinese-language verbati mreporters
prior to career appointnents.

XXX In keeping with the w shes expressed by the Chinese

M ssion, there is nothing to prevent the maintenance of a rotation
system The Tribunal considers that a rotation systemis not

unl awful per se. Such a system can and nust serve the interests of
the United Nations and the Menber State concerned by providing a
pool of Chinese-|anguage translators, verbatimreporters and
interpreters, while at the sane tine devel oping their know edge and
command of foreign | anguages. Such training will be very useful in
t he devel opnent of rel ations between the United Nations and China
when those experts return hone permanently.

But in the opinion of the Tribunal, the rotation system nust
be established on a precise |legal basis - through secondnent in
accordance with the terns governing secondnent and w thout ruling
out career appointnents, pursuant to General Assenbly resol ution
37/ 126.

XXXI'V. Accordingly, the Tribunal can only reject the Respondent's
contention that the nere existence of the rotation system woul d

prohi bit career appoi ntnents.

XXXV. The Tribunal appreciates the Adm nistration's concern that



"It is of critical inportance ... that [the] representatives |[of
Chi na] have confidence that their statenents, both oral and witten,
w Il be objectively and fairly rendered, interpreted or reported"”.

XXXVI. But the Tribunal notes that during the period when the career
appoi ntnents of the Applicants were considered, i.e. from1l My
1989, to the termnation of their services on 31 January 1990, no
observation was nmade, and no conplaint |evelled against them
concerning their performance. The reason invoked by the

Adm ni stration for denying appointnments to the Applicants is based
on an inaccuracy, if not an error.

XXXVII. The Tribunal has al so taken into account the terns of the
|l etter addressed to the Applicants on 15 January 1990, on behal f of
the Secretary-General, by the Acting Under-Secretary-General for
Adm ni stration and Managenent:

"The efficient functioning of the Chinese | anguage
services woul d not be possible in a situation where staff
menbers were antagoni stic to each ot her because of expressly
stated political aninpsities.”

But the Tribunal notes that no act of this nature has been
al | eged against the Applicants. |t notes noreover that the
Applicants have never failed to maintain the discretion incunbent
upon them as international civil servants. Even during 1989, no
such conpl ai nt agai nst them was made by their Governnent. Lastly,
the Tribunal notes that nothing has been shown to indicate the
possibility of such a problemarising in the future.

XXXVIT1. In the opinion of the Tribunal, the Respondent's
assunptions in this respect |ack any factual basis. The Applicants’
record as international civil servants, as recognized by the

Adm ni stration itself, shows that they are devoid of any substance.



They constitute arbitrary suspicions on the future conduct of the
Applicants. The Applicants are being disciplined by the denial of
appoi ntnents, for potential msconduct. The Tribunal considers that
the Applicants are being tried for their inputed intentions. An
attitude of irresponsibility is ascribed to international civil
servants who, during many years of service, have not given the
slightest justification for such a charge.

XXXI X. The Tribunal noreover recalls that the Secretary-CGeneral has
the necessary powers to prevent any irresponsi ble conduct on the
part of the staff under his authority.

XL. The Respondent acknow edges that discussions took place with
representatives of the Chinese M ssion throughout the period

begi nning on 1 May 1989. The Tri bunal takes note that foll ow ng

t hose di scussions, the Secretary-Ceneral denied the Applicants
career appointnents on 12 Decenber 1989.

XLI . The Tribunal finds that the Secretary-General accepted the
Chi nese Mssion's position that the Applicants should be denied an
extension of their fixed-termcontracts or be offered career
appoi nt nent s.

The Tribunal has shown that, in the absence of the necessary
criteria for secondnent consistent with case-law, it was not
perm ssible for the Secretary-Ceneral to take into account the
Chi nese M ssion's opposition to the renewal of the fixed-term
contracts.

As regards career appointnments, the Tribunal considers that
t hese were w thhel d because of the Chinese Mssion's position
concerning the rotation system The Tribunal notes that, in the
opi nion of the Chinese Mssion, the rotation systemcategorically
rul ed out career appointnments. The Tribunal considers that the



Secretary-CGeneral could not defer to this opposition by the Chinese
M ssion wi thout being in breach of his obligations under the Charter
and the Staff Rules and Regul ations, as well as under GCeneral
Assenbly resol utions 37/126 and 38/ 232 (see para. XXXI11).

XLIlT. Consequently, the Tribunal finds that the Secretary-Ceneral's
decision to refuse the Applicants' request for career appointnents
exceeds the limts of his discretion. H's decision is based on
reasons which are contrary to the interests of the United Nations,
erroneous or inaccurate as to fact, and specious. It ignores the
basic principles of the international civil service, as enunci ated
in Articles 100 and 101 of the Charter.

XLITI. The Tribunal considers that the Secretary-General wongly
refused the Applicants career appointnents, contrary to General
Assenbly resol utions 37/126 and 38/ 232. The decision of 12 Decenber
1989, as confirmed on 15 January 1990, in respect of the three
Applicants nust therefore be rescinded, and career appointnments
granted to themwith effect from1l February 1990.

XLIV. The Tribunal notes that the Applicants have contended that

t hey were not considered in accordance with the procedure
establ i shed in the nmenorandum dated 13 Novenber 1989, fromthe
Director of the Staff Admi nistration and Training D vision, OHRM
addressed to all Personnel Oficers, with a viewto giving effect to
General Assenbly resolutions 37/126 and 38/ 232, and that accordingly
t he denial of career appointnents was also vitiated by the |ack of
due process. However, the Tribunal takes the view that there is no
need to examne that point. It has found the Secretary-GCeneral's
deni al of career appointnments invalid on other grounds.

XLV. In accordance with article 9, paragraph 1, of its Statute, it



is for the Tribunal to fix the anmount of conpensation to be paid to
each Applicant for the injury sustained should the
Secretary-Ceneral, within 30 days of the notification of the
judgenent, "decide, in the interest of the United Nations, that the
appl i cant shall be conpensated".

XLVI. Wth regard to the injury sustained, the Applicants estimte
it, for each of them as the net anount of their base salary for a
period of three years. The conpensation thus requested exceeds by
one year's sal ary the nmaxi mum anount which the Tribunal would
normal |y award.

The Tribunal considers that this is an "exceptional case"
justifying the paynent of higher conpensation. The Tribunal notes
that the Applicants have di spl ayed out standi ng professional ability
and conpetence in the perfornmance of their duties, that they had a
reasonabl e expectancy of permanent enploynent and a career in the
United Nations, that after offering thema career appoi ntnent the
Adm ni strati on proposed a two-year renewal of contract and then
wi thdrew the offer, and that this vacillation constituted a
particul arly painful nental ordeal for the Applicants in the then
prevailing circunstances, that the Adm nistration has not acted in
the Applicants' case with the prudence, care and attention to be
expected of an international organization with regard to personnel
guestions, and lastly, that the rule that conpensation may not
exceed two years' net base salary would not, in this case,
adequately conpensate the Applicants for the injury they have
sustained and will sustain if they are not granted career
appoi nt nent s.

XLVI'l1. The Tribunal considers that there is no need in this case to
rule on the question of the privilege clained by the Respondent
regardi ng certain comuni cati ons between the Secretary-Ceneral and



t he Chinese M ssion which the Tribunal had asked himto produce.

XLVI 1. For these reasons, the Tribunal:

1. Declares that the Applicants' pleas for the
rei mbursenent by the Tax Equalization Fund, of the nonies which they
remtted to the Chinese Mssion fromtheir United Nations salaries
are not receivable at this stage.

2. Rescinds the decision taken by the Secretary-General on
12 Decenber 1989, and confirnmed on 15 January 1990, not to grant the
Appl i cants career appointnents in the circunstances provided for in
General Assenbly resolutions 37/126 and 38/ 232, and deci des that
they shoul d be granted such appointnents as from1l February 1990.

3. Fixes the conpensation to be paid to each of the
Applicants at three years' net base salary of the Applicants as at
the date of their separation fromservice, if the Secretary-Genera
decides, within 30 days of the notification of the Judgenent, in the
interest of the United Nations, not to grant the Applicants career
appoi nt nent s.

( Si gnat ures)

Roger PI NTO
Presi dent

Jer ome ACKERMAN
Fi rst Vice-President

Ahnmed OSMAN
Second Vi ce-Presi dent

Geneva, 25 May 1990 R Maria VIClI EN-M LBURN
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Executive Secretary



DECLARATI ON BY JEROVE ACKERVAN

Havi ng signed the Judgenent in this case, of course, | agree
with it entirely. | should |like to note, in addition, that had the
Tribunal thought it necessary to address the Applicants' contentions
concerni ng the procedure established by the Adm nistration on
13 Novenber 1989, with respect to General Assenbly resol utions
37/ 126 and 38/ 232, | would have deened it axiomatic that such a
procedure nust observe the requirenents of due process including the
absence of discrimnation. Staff nenbers are surely entitled to
this in the inplenentation of such General Assenbly resol utions as
well as in other aspects of their enploynent. Regrettably, I
believe that the Applicants were not accorded the due process to
whi ch they were entitl ed.

In my view, it is also regrettable, to put it mldly, that
t here shoul d be even so nuch as an appearance that this entire
affair mght be related to humanitari an pl eas nmade by them

(Signature)

Jer ome ACKERMAN
Fi rst Vice-President

Ceneva, 25 May 1990



