ADM NI STRATI VE TRI BUNAL

Judgenent No. 480

Case No. 505: LOPEZ Agai nst: The Secretary-Genera
of the United Nations

THE ADM NI STRATI VE TRI BUNAL OF THE UNI TED NATI ONS,

Conposed of M. Roger Pinto, President; M. Ahned Gsnan,
Vi ce-President; M. Francisco A Forteza,

Wereas, at the request of Laura Lopez, a fornmer staff nenber
specially recruited for the United Nations Children's Fund,
hereinafter referred to as UNI CEF, the President of the Tribunal,
with the agreenent of the Respondent, successively extended to
30 Novenber 1988, 31 January, 28 February and 31 March 1989, the
time-limt for the filing of an application to the Tribunal;

Whereas, on 31 March 1989, the Applicant filed an
application, the pleas of which read in part as foll ows:

“I'l.  PLEAS

7. The Applicant respectfully requests the Adm nistrative
Tri bunal :

A. Preli mnary Measures

(1) To direct the Respondent, pursuant to article 10 of the

Rul es of the Tribunal, to:

(a) Furnish the Applicant with certified true copies of
the M nutes of the UNI CEF Appoi ntnent and Pl acenent
Comm ttee, indicating the specific reasons for
rejecting every one of the seventeen applications
submtted by the Applicant for suitable vacant
posts in UNI CEF during the period 1981 to 1988, as



listedin ... . (...); and

(b) Furnish the Applicant with certified copies of the
rel evant reports of the External Auditors,
criticizing UNICEF for maintaining the Applicant's
services on a continuing basis under Consultancy
Contracts, Special Service Agreenents for
Consul tants, and Short-Term Contracts ...

B. Substantive Measures

(10) To order the Secretary-Ceneral:

(a) To rescind his decision of 1 June 1988 to nmaintain
the contested decision taken by UNICEF not to award
the Applicant [an] appropriate contract for her
continuing service beyond 31 Decenber 1986.

(b) To reinstate the Applicant in UNI CEF, retroactive
from1l January 1987.

(c) To pay the Applicant her salary and all owances
(less the hourly wages paid to her during 1987), as
wel | as appropriate contributions on her behalf and
on behalf of the UNICEF to the Pension Fund,
retroactive from1l January 1987 until the
i npl enentation of the judgenent on this case.

(11) To award the Applicant appropriate and adequate
conpensation for considerable financial |oss and severe
moral injuries suffered by her as a direct consequence
of the aforesaid arbitrary, capricious, discrimnatory
and prejudicial decisions taken by UNI CEF and by the
Respondent, causing thereby a 'm scarriage of justice'.

(12) To hold oral proceedings in order to hear the testinony
of the Applicant and of the w tnesses concerned."

Whereas, on 21 July 1989, the Applicant infornmed the
Executive Secretary of the Tribunal that she was anendi ng her pleas
in part as foll ows:

"(12) To hold oral proceedings in order to hear the testinony
of the Applicant and of the w tnesses concerned,
particularly the foll ow ng:



(13) To award the Applicant as legal costs a sum of
$3, 000. 00. "

Wereas the Respondent filed his answer on 29 Novenber 1989;

Whereas the Applicant filed witten observations on
31 January 1990;

Wereas, on 19 March 1990, the President of the Tri bunal
ruled that no oral proceedings would be held in the case;

Whereas, on 27 April 1990, the Tribunal put questions to the
Respondent and on 3 May 1990, he provi ded answers thereto;

Whereas, on 14 May 1990, the Applicant submtted comrents on
t he answer provided by the Respondent;

Whereas the facts in the case are as foll ows:

The Applicant was recruited by UNI CEF on 3 January 1978, as
Personal Assistant to the Special Representative for the
International Year of the Child. She was initially offered a two
year and twenty-nine day fixed-term appointnent at the P-3 | evel,
“"l'imted to service with the International Year of the Child
Secretariat”. This appointnent was extended first, for a further
fixed-termperiod until 30 June 1980 and then, until 30 Septenber
1980, as an External Relations Oficer at the Ofice of the UN CEF
Executive Board and Liaison with Non-Governnmental Organizations.

The Applicant was subsequently enployed by UNI CEF as a
consultant. She was offered a series of special service agreenents,
with intermttent, short breaks in service between them comrencing
on 29 Cctober 1980 and ending on 31 Decenber 1985. Her assignnents
were related to the International Year of the Child, the Kanpuchea
enmergency operation and a History Project, all specific UN CEF
proj ects.

According to the record of the case, during the course of her
enpl oyment on special service agreenents, an extensive exchange of
correspondence ensued between the Adm nistration, the Applicant and



|astly, the Applicant's father, then Pernmanent Representative of the
Philippines to the United Nations and the Executive D rector of

UNI CEF, concerning the nodalities of the Applicant's enpl oynent, her
career prospects with UNICEF and the Applicant's activities in the
Staff Union. The Applicant was anxious to regularize her

contractual situation and to obtain an appointnment as a staff

menber. In a note for the file dated 4 February 1983, a Policy

O ficer at the Division of Personnel (DOP) acknow edged that "by
keepi ng Ms. Lopez-Lising on SSAs [ Special Service Agreenments] for
nmore than two years, we are breaching the requirenents of

A l.[Adm nistrative Instruction] 318, which sets 126 working days in
any period of 12 nonths as the nornal duration for which a

consul tant may be enployed”. In a nmenorandum dated 4 February 19883,
t he Deputy Executive Director discussed the Applicant's career
prospects with UNI CEF. She pointed out that although the Applicant
had "perforned a very useful role in a nunber of capacities ...

t hese [had] been of a tenporary and short-termnature”. The

Adm ni stration had given "careful consideration” to the Applicant's
suggestion that a post be created as Reports O ficer but
"regrettably this suggestion ... [was] not possible in the current
budgetary climate”. She al so noted that she understood the
Appl i cant had been offered "enploynent of a nore permanent nature in
terns of a field assignnment, but that this did not accord with [the
Applicant's] personal preferences"”.

In February 1984, when the Project Oficer for the H story
Project, who was the Applicant's supervisor, requested an extension
of the Applicant's special service agreenent, the then Director,

DOP, informed her that UNI CEF could not "continue [granting the
Applicant] SSA's forever" and that the Applicant should submt her
candi dacy for avail able vacant posts. On 1 March 1984, the
Applicant wote to the Director, DOP, concerning his statenment and
listed all the jobs for which she had applied for from August 1981



to March 1983.

On 20 March 1984, the Acting Chief, Recruitnment and
Pl acement, informed the Applicant that a new consul tancy contract
woul d be issued through 31 March 1984, but that fromthereon, UN CEF
woul d "not be in a position to consider further extensions ..."
since UNICEF was, "in this regard, trying to keep to the
adm nistrative policy on Special Service Agreenents". [In addition,
he noted that in the past year the Applicant had "not applied for
any of the advertised positions”". The Applicant's consultancy
contracts were however extended until 31 Decenber 1985.

On 18 Decenber 1985, the Director, DOP, infornmed the History
Project that he would not process the Departnent's request for an
extension of the Applicant's services for a further nonth, since
UNI CEF had "received critical observations by the External Auditors
regarding the ... consultants who worked for the History Project in
1985 ..." and UNI CEF had "nmade a comm tnent and prom se to the
External Auditors that [they] woul d observe UNI CEF' s regul ati on and
the U N rule regarding use of consultants ...".

The Applicant was subsequently enployed on two short-term
appoi ntments under the 300 Series of the Staff Regul ations and Rul es
to work on the History Project. The first appointnment was for a
peri od of six nonths, commencing on 1 February 1986 and endi ng on
31 July 1986, the second was for a period of four nonths, conmencing
on 1 Septenber 1986 and endi ng on 31 Decenber 1986. The | ast
appoi nt ment was not extended and the Applicant separated fromthe
service of UNICEF on 31 Decenber 1986.

According to the record of the case, the Applicant was
subsequently hired as a consultant, from 15 March 1987 t hrough
31 Decenber 1987, at the wage rate of US$14 per hour, to work in
classifying and archiving historical materials for the UN CEF
Hi story Project. Funds for this contract were obtained fromthe
Mut ual Assi stance Fund of the Standing G oup of the National



Commttees for UNI CEF ("Mitual Assistance Fund"), a group of
non- gover nment al organi zati ons whose objective is to raise funds for
UNI CEF.

In a letter dated 30 April 1987, the Applicant requested the
Secretary-Ceneral, in accordance with staff rule 111.2(a), to
conduct adm nistrative review "of the change in [her] status from
short-term staff nenber under the 300 Series to enpl oyee renunerated
by UNI CEF t hrough the Mutual Assistance Fund”. She al so requested
the Secretary-General to review UNICEF s denial of an extension of
her "staff nmenber appointnent” which had expired at the end of
Decenber 1986. She asked that steps be taken to "regul arize" her
prior enploynent (for approximately eight years, both as a staff
menber and as a consul tant/i ndependent contractor) w th UN CEF

On 13 July 1987, the Acting Executive Director of UN CEF
informed the Applicant that her request for adm nistrative review of
a decision taken on 31 Decenber 1986, was tine-barred under staff
rule 111.2(a). He also stated that the Applicant's enpl oynent
prospects with UNI CEF had al ways been made clear to her. Al though
UNI CEF had no obligation to enploy the Applicant follow ng
expiration of her fixed-termappointnment with the International Year
of the Child Secretariat, UN CEF had hired her as a consultant,
whi ch had been to the Applicant's benefit.

On 15 Septenber 1987, the Applicant | odged an appeal with the
Joint Appeals Board. The Board adopted its report on 26 May 1988.
Its conclusions and recomendation read as foll ows:

"Concl usi ons and Recommendati on

40. The Panel decides to waive the tine-limts for the
filing of an appeal in the present case.

41. The Panel concludes that the decision not to renew the
appel lant's contract was not in breach of established
jurisprudence of the United Nations Tribunal in that the
appel  ant coul d not have had a reasonabl e expectancy of
conti nued enpl oynent.



42. The Panel al so concludes that, although the succession
of SSAs approved by the UNI CEF adm nistration was irregular,
it did not constitute unfair treatnment of the appellant.

43. The Panel trusts that UN CEF view any subsequent
application for enploynent in the context of the consider-
ations outlined in the previous section.

44, The Panel makes no further recommendation in support of
t he appeal . "

On 1 June 1988, the Under-Secretary-GCGeneral for
Adm ni stration and Managenent infornmed the Applicant that the
Secretary-CGeneral, having re-exam ned her case in the light of the
Board's report, had decided to maintain the contested decision and
to take no further action on her case. The Applicant was al so
informed that should she wish to apply for a suitable post, her
application would be fairly and objectively considered within the
est abl i shed procedures.

On 31 March 1989, the Applicant filed with the Tribunal the
application referred to earlier.

Wereas the Applicant's principal contentions are:

1. UNI CEF' s unfair and discrimnatory practice of awarding
Consul tancy Contracts, SSAs and Hourly Wage Contracts for perform ng
t he substantive functions of a regular staff nenber was abusive and
contravened United Nations and UNICEF' s Admi nistrative Instructions
governi ng the enpl oynent of consultants.

2. UNI CEF' s decision not to award the Applicant a pernanent
appoi ntnment and to reject every one of her applications for suitable
vacant posts in UNICEF was arbitrary and vitiated by caprice,

di scri m nation and prejudice.

3. The Applicant suffered injury because of UN CEF' s
di scri m natory enpl oynment practices agai nst wonen under consul tancy
or short-termcontracts and her staff association activities.

4. The Applicant had a | egal expectancy of conti nuing



enpl oynent in UNI CEF, after a distinguished service for a total of
ten years and a presunptive right to consideration for posts
el sewhere in UN CEF.

5. The JAB's failure to review the Applicant's appeal
fairly, independently and inpartially caused her a "m scarri age of
justice".

Wer eas the Respondent's principal contentions are:

1. The Applicant's legal status is governed exclusively by
the ternms of her enploynent contracts; her SSAs provided that during
the period of her enploynent under those contracts, the Applicant
had the |l egal status of an independent contractor and not that of a
staff nmenber, while her appointnents as a staff nmenber carried no
expect ancy of renewal .

2. The Applicant's claimto all allowances, grants and
paynments she woul d have received but for the Respondent having (in
the Applicant's subm ssion, wongfully) denied her the | egal status
of a staff nenber during her independent contractor enploynent, is
ti me-barred under staff rule 103. 15.

3. The Applicant has not discharged the burden borne by her
to prove that UNICEF' s decision with respect to the renewal of her
appoi ntment as a staff nenber and "denial” of a career appointnent
was vitiated by prejudice, arbitrariness or discrimnation.

The Tribunal, having deliberated from1 to 22 May 1990, now
pronounces the follow ng judgenent:

l. The Applicant was enployed as a UNI CEF staff nenber from

3 January 1978 to 30 Septenber 1980, from 1l February to 31 July
1986, and from 1l Septenber to 31 Decenber 1986. The question
presented to the Tribunal is whether the Applicant was wongfully
deni ed a continuation of her enploynent as a UNI CEF staff nenber at



the expiration of these appointnments and between them  She
performed, between those appointnments and thereafter, services to
UNICEF in the capacity of a consultant, w thout the advantages she
woul d have had as a staff nenber - e.g. annual |eave, Pension Fund
participation and nedi cal insurance. The Applicant clains she
shoul d be reinstated as a staff nenber from 1 January 1987 and t hat
the period of service covered by consultancy and sim |l ar agreenents
be deened to have been perfornmed by a staff nenber. The Respondent
contends that the Applicant had no expectancy of an extension of her
contract of enploynent as a staff nenber when her short-term
appoi nt ment expired on 31 Decenber 1986. The Respondent further
contends that her interimenploynent from29 Cctober 1980 to

31 Decenber 1985, as a consultant, under special service and simlar
agreenents, with short, intermttent breaks between them was
justified by the nature of her functions which were substantially
different fromthose of a staff nenber and were perfornmed for
separate, tenporary projects of UN CEF.

1. The Tribunal mnust resolve these issues in the light of its
previous findings on the rel ationship between periods of service
performed as a staff nmenber and periods of service perfornmed under
speci al service agreenents. (Cf. Judgenent No. 423, |saacs (1988),
Judgenent No. 281, Hernandez de Vittorioso (1982) and Judgenent

No. 233, Teixeira (1978)). In those Judgenents, the Tri bunal
established that a staff nenber who, on the expiration of his or her

contract of enploynent, continues to performthe sanme functions but
is denied the status of a staff nmenber and is given special service
agreenents instead, has the right to have the original status
continued for the duration of those agreenents.

The Tribunal also stated that:

"... long-termand repeated use of the special service
agreenent nmay produce uni ntended consequences where work



performed is full-tinme, continuous and in other inportant
respects indistinguishable fromthe work of individuals in
the sane office who have the status of staff nenber”.
(Judgenment No. 281, Hernandez de Vittorioso, para. I1)

I n Judgenent No. 423, |saacs, paragraph X, the Tribunal added
t hat :

"These considerations apply a fortiori when the continuous
service of a staff nenber which entails participation in the
Fund, is broken by a special service agreenent.”

L1, The Tribunal nust analyse the situation in the present case
inthis context. Wen the Applicant was originally enployed as a
staff nmenber on a two year and 29 day fixed-term appoi ntment from
3 January 1978 to 31 January 1980, it was stated in her letter of
appoi ntnment that her enploynent was "limted to service with the
International Year of the Child Secretariat”, i.e. for a specific
pur pose, in connection with a particular project. Wen this
appoi ntnent was extended for two further fixed-term periods until
30 Septenber 1980, it was still for the same purpose and stil
“"l'tmted to service with the International Year of the Child
Secretariat". Thereafter, the Applicant was enpl oyed on a series of
speci al service agreenents, to performfurther duties, still
connected with the International Year of the Child. These special
service agreenents ran from29 October 1980 until 31 March 1981.
The subsequent special service and other simlar agreenents
from6 April 1981 to 31 Decenber 1985, with short intermttent
breaks between them and her |ater appointnents as a staff nenber on
short-termcontracts from1l February to 31 July 1986 and from
1 Septenber to 31 Decenber 1986, were for purposes no | onger
connected to the International Year of the Child, but to special
projects such as the Kanpuchea Operation and the History Project.
These appoi ntnments covered a period of alnost five years.



| V. In order to determ ne whether the functions perforned by the
Applicant were functions identical with, or simlar to those
performed by staff nmenbers, the Tribunal requested the Respondent to
describe the Applicant's functions when she was enpl oyed under
speci al service agreenents. In his reply to the questions put by
the Tribunal, the Respondent stated that: "... the work [the]
Applicant performed during her consultancies was of a tenporary,
specific nature, related to the tenporary projects ... [(a) the
finalization of the International Year of the Child report; the
Kanmpuchea energency operations; (c) the newly created History
Project which was a specific organizational activity intended to
record UNI CEF' s 40-year history] and for which the necessary
expertise was not readily available w thin UN CEF"

V. In the light of the views expressed by the Tribunal on the
appropri ateness of using special service agreenents, it would seem
that the period imediately follow ng the expiration of the
Applicant's original contract of enploynent, nanely from 29 COct ober
1980 until 31 March 1981, was in essence an extension of the
original appointnment. The Applicant continued to performthe sane
functions but was denied the status of a staff nenber and was given
speci al service agreenents instead. However, it is clear that the
vari ous subsequent functions perfornmed by the Applicant, not rel ated
to her original enploynent for the International Year of the Child,
cannot be consi dered extensions of the original appointnent.

\Y/ The Tribunal finds that in this case, the tasks perforned by
the Applicant after conpletion of the International Year of the
Child Project, were of an ad hoc and tenporary nature; nanmely for

t he Kanmpuchea Operation and the History Project. The Respondent may
very well have been justified in enploying the Applicant under
speci al service agreenents, if the alternative was that the



Appl i cant woul d have had no enploynent at all. Unlike in |saacs, it
cannot be considered that these agreenents were a substitute for an
appoi ntnent as a staff nenber, or an extension of her original
appoi nt nent .

VI, In the Tribunal's view, in accordance with its jurisprudence,
no | egal expectancy of further enploynent could have arisen at the
expiration of the special service agreenents, nor after the addition
of another period of service performed under a short-term contract
as a staff nmenber.

VIIl. The Tribunal notes that during the course of her enploynent,
the Applicant applied for a series of posts, but was unsuccessful in
obt ai ni ng permanent enploynent. The Respondent, in order to
accommodat e her, extended the Applicant's consultancies, but

i nformed her on a nunber of occasions, that he was not in a position
to consider further extensions of the consultancies because he was
acting against his own directives concerning |ong-term enpl oynent on
speci al service agreenents. The Tribunal considers that this
practice, although favourable to the Applicant in this case, since
it enabled her to continue rendering services and receiVing

remuner ation, should not be resorted to by the Adm nistration.

I X. In the light of the above, the Tribunal is satisfied that on
the facts of this case, the Applicant did not have a | egal
expectancy of continued enploynent as a staff menber, neither at the
expiration of her fixed-term appointnent on 30 Septenber 1980, nor
at the expiration of her short-term appointnents on 31 July and
31 Decenber 1986.

It finds, however, that the period of service follow ng the
expiration of the Applicant's fixed-term appoi ntnent on 30 Septenber
1980, for the International Year of the Child, was in essence an



extensi on of her original appointnment and was inproperly treated by
t he Respondent as not being a period of service perfornmed by a staff
menber. Accordingly, the Tribunal orders the Respondent to pay the
Applicant the difference between what the Applicant woul d have
earned had she been enployed as a staff nenber at the P-3, step |11
| evel (the grade and |level at her separation from service), and what
she earned as a consultant from 29 October to 31 Decenber 1980 and
1 January until 31 March 1981

X. For the foregoing reasons, the Tribunal orders the Respondent
to pay to the Applicant:

1. A sumequal to the difference between what the Applicant
woul d have earned had she been enpl oyed as a staff nmenber at the
P-3, step Ill level, and what she earned as a consultant from
29 Cctober to 31 Decenber 1980 and from 1 January until 31 March
1981.

2. Interest of 10 per cent a year, as of 31 March 1989, the
date of the filing of the application, until the date of paynent of
the sumdue to the Applicant under 1 above.

Xl . Al'l other pleas of the Applicant are rejected, including her
requests for production of docunents and testinony and her request
for costs.

( Si gnat ures)

Roger PI NTO
Pr esi dent

Ahnmed OSMAN
Vi ce- Pr esi dent



Franci sco A. FORTEZA
Menmber

CGeneva, 22 May 1990 R Maria VICIEN-M LBURN
Executive Secretary



