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SUMMARY

Informal consultations on the code of conduct intensified during the past
year, They were preceded by a symposium at which a number of personalities in the
field of international economic law suggested some prescriptions for the resolution
of the outstarnding issues in the code. The outcome of that effort is discussed in

the first part of this report.

Since negotiations on the code were initiated im 1976, there have been a
number of significant developments affecting the econmomic and political environment
for the code negotiations. Those encompass an array of macro-economic changes
which emphasize the linkages between trade, Investment and fimancial issues,
leading to a more integrated policy approach to related issues, As a major
organizational vehicle for this integration, tramnsnational corporatlions must of
necessity be a focal poimnt in current policy consideratioans. The mew policy
dynamic stresses the need for an internationel fremework to address the essential
aconomice funetions performed by these corporatiomns.
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At the same time., changing foreigm direct investment patterns have altered the
traditional geo-political pattern of home and host country roles. laying the basis
for similar alterations in their outlook of specific transnational corporation
issues still being debated in the cogqﬁgegotiations.
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The impact of change and the opportunities for a successful conclusion of the
code negotiatiors found in the new investment environment are examined in the
second and third part of thig report, the latter focusing on the interrelationships
Fetween the Code and the Uruguay Round of Multilateral Trade Negotiations on
services. Ax evaluation of the main findings in these sections leads to the
conclusion that the draft code provides the appropriate framework to deal

effectively with current and emerging transpational corporation issues in the new
policy environment,
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INTRODUCTION

1, Ae ites fifteenth session, the Commission on Transnational Corporations
requested the United Ratioms Centre on Transpational Corporations to prepare a
report for its simteenth session on the status of the negotiations on the code of
canduct on transnational corporations. The present report has been prepared in
response to that requast. :

2. Chapter I reviews the progress made on the code negotiations since the last
Commission session. Chapter II analyses a number of recent developments in
intarnational econemic relations involving foreign direct invesUsenl, and Lheir
impact on the code negotiations. Chapter ILX considers the interrelationships that
exist between the code of conduct and the Uruguay Round of Multilateral Trade
Negotiations, and how those neqgotiations may facilitate the conrclusion of the
code. In the concluding part, the prospects for an early conclusion of the code
are discussed in the light of the findings of the proceeding sections.

I. PROGRESS ON THE CODE WEGOTIATIONS

1. In resolution 1989/24 the Economic and Social Council, endorsing a consensus
proposal by the Commission, reaffirmed the need to finalize the code of conduct on
transnational corporations as soon as possible, and reguested the Chairman of the
special session of the Commission on Transnational Corporations, in co-ordination
with the Executive Director of the United Nations Centre on Tramsmational -
Corporations, to intensify consultations with the view of resuming negotiations on
the code in the context of the special session of the Commission, possibly no later
than the end of 1990. Pursuant to that resolution, a number of efforts were
undertaken aimed at fac111tat1ng a dec1$1on on the resumpt1on of formal
negotiations con the code. :

4. A group of eminent personalities in the field of international ecomomic law
gathered at the Peace Palace, kthe Hague, on 15-16 September 1989 for a symposium on
the outstanding lssues in the code of conduct. The purpose of the symposium was to
facilitate constructive discussions among high-level international experts, Hlth
the aim of mssistlng the Commlsslon in the negotiation of those issues. An
important task for the group was to review the outstanding issues in the 1lght of
recent State practice, decisions of intermational tribunals, treaties and other
sources of inkternatiomal law:; to determine the status of evolution of internatignal
law in the relevant aress; and to suggest ways in which the interaction between -
international law, national law end the code instrument could Eacilitate the o
formulation of the code standards. The participants moted several recent chnnges
in the economic scene of relevance to the cods,’ To most observers, the
developments have rendered the need for the code’ - that is, a global, comprehensive
and balanced framework on foreign direct investment and traansnational corporation
activity - more acute than before, because they emphasize the growing significance
of transnational corporations in the world economy and increase the importance of
concluding international standards to guide essential ecomomie functions undertaken
by those corporations. It was also stressed that the fundamental need for the
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ioternational community to address the consequences of the operations of
trapspational corporations by international standerds to supplement national law in
that area has not changed. With respect to the outstanding issues, it was
generally felt thet agreement on the cede was likely ko be found by means of
flexihle fommulations tbat accommodate differenmt views rather than on the basis of
the legal merits of one or another alternative. There were not strong objections
to the present formulations inm the cede, and, in the view of most commentators, the
present Eormat of the code was feasible. The participants made a number of
suggestions on specific outatanding iseues. These are reflected in the report om

the symposium, which is reproduced in the annex below.

II. A CHANGING INVESTMENT ENVIRONMENT

5.
of recent developmente in international economic conditions and relations of

relevance to the code. Those developments and their implications For current code
discussrions have been further analysed in a recent study prepared by UNCTC. 1/ The

main fipdings of that study are summarized in the present report.

Last year}s report to the Commission on the code of éonduct cuktlined a number

6. The birth of numerous irdependent and sovereign States and the expansion of
transnational corporations ian the period after the Second World War gave impetus to
the debate on a code of conduct for tramsnational corporations. Support for the
code emerged primarily in the developing world but. also in the industrialized home
countries of transnational corporations, particularly in academia and among the
ranks of organized consumer, environmental and labour groups. In the case of the
latter, fear of job loss through transfer of plants abroad raised intense and
active interest in the elaboration of standards on corporate responsibility,
concerning, in particular, information disclosure and labour management relations
for transnational corporations. These and other concerns of a transnational
nature, such as the digscovery of widespread use of illicit payments by
transnational corporations to obtain business abroad, ied some of the major
industrialized countries in that early period to press for international standards
for foreign investment at the United Nations. The Intergoverrmental Working Group
entrusted with the preparation of the code reached tentative agreement, in a very
short time, on the large majority of the provisions of the draft code, including
most of the provisions in the sectlon dedicated to the behaviour of transnational
corporaticns. Later, efforts by the Commission led tec agreement on the definition
of tramsnational corporations and to substantial .progress on the treatment issues,
notably on non-interference in interpal host country affairs; fair and equitable
treatment standards for corporations; jurisdiction, settlement of dispubtes and
transparency of mnational nmorms. While the Commiseion on Transnational Corporations
proceeds with the negotiation of the outstanding issues in the draft code, progress
hag occurrad on a wide ramnge of specific instruments relating to transnational
corporations. Numerous other intermational negotiations are under way. covering a

wide range of functiomal and. sector-specific issues..
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14. These developments suggest a balancing trend among developed countries where
cross-investments may create the basis for a more common policy outlook. The
United States, especially, now grapples with issues of increased foreign ownership
in its economy rather than promoting only home ccountry positions. Meanwhile Japan
already faces reciprocity demands, especially in the service sectors, that will
limit its investment abroad unless a corresponding foreign investor presence is
accepted there. 87/

15, The most persuasive explanation for this eapanded cross-investment pattern is
the greater parity that now exists between the world's developed regions.
Corporations find they must be physically present in all areas in order to compete,
particularly to stay abreast of new technological developments and to engage in a
broad enough marketing campaign to recover the spiraling costs of research and
development efforts. The forces of technological change have overtaken the widely
accepted product life-cycle theory that explained much of the early foreigm direct
investment in menufacturing industries, especially those originating in the United
Btates in the 1960s and into the 1970s. Now, competitive pressures from rapid
technological innovation have compressed the theory's hypothesized time sequences
to such a degree that the phased trade and investment decisions of the past are ne
longer possible. 9/

16. On the cother hand, foreign investment to developing countries has stagnated,
conCentrating itself in a handful of relatively advanced industrializing countries.
The developing world's share of direct investment stock dropped from over

30 per cent in 1967 to roughly a one quarter share in the 1970s and early 1980s. )
Well over three fourths of foreign direct investment flows in the 1980s moved among
countries of the Organigation for Economic Co-operation and Development (OECD),
while some B6 per cent of the remainder went to only 18 developing countries and
territories, This uneven distribution is accounted for by the concentration of
foreign direct investment in countries that have abundant natural resources, large
domestic markets and/or abundant skilled but still relatively low-cost labour.
While over ope half of the total inward stock of foreign direct investment in
developing countries is in the western hemisphere, the fastest annual growth rates
occur in a few rapidly industrializing Asian countries. 10/

17. Technological change also accounts for some of the reduced attracktiveress of
many traditiomal host and other developing countries to foreigm investors.-
Discoveries in new materials and processes lower demand for many of the raw
materials traditionally supplied by developing countries. Automation and
quality-control requirements make unskilled and semi-skilled labour a relatively
less important comporent of manufacturing costs, decreasing the advantage of
locating operations in labour-surplus countries. Few developing countries offer
the range of knowledge-intensive skills or educational infrastructure mecessary to
compete as sites for information technology firms.

18. while losing these advantages on the production side. most developing
countries also lack large enough intermal markets to justify local production sites
based on final sales figures. In fact, as cross-investment brings new threats ko
transnational corporation home markets, corporations concentrate their resources
even further at home to battle foreign competiters for shares in majur established
markets, rather than exploring new market potential in the developing world.

PN
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19. This altered foreign direct investment pattern suggests the emergence ¢of a
technologicel convergence in the world's leading industrialized countries, and
perhaps a small aroup of advanced developing or newly industrializing countries
vhich are positioned to make similar progress. 11/ Among these countries,
cross-investment trends will lead to more balanced policy positibns between home
and host country outlooks on Foreign investment issues. The vast majority of other
countries face an inereasing gap between themselves and the industrialized
countries, and the risk of being relegated on foreign investment issues to the
position of an expectant bhut usually ignored suitor. While not dictating the flow
of all foreign direct investment, the key factors of technological immovation,
cross-investment competition and internal market size now appear to determine the
location of new investment for traditional manufacturing transnational corporations

as well as probably for service sector firms.

20, These competitive dynamics and their impact on geo-political alignments
establish part of the environmment for code discussions. Developed countries l[ace a
stronger imperative than in the mid 1970s to strengthen intermational co-operation
on investment-related issues and their more balanced cross-investment positions may

forge enough common ground to achieve positive results.

3. an in transnational rporations

21. Im the mid to late 19705, transnational corporations began a metamorphosia
that both responds to and reinforces global macro-economic and technological
change. Many of these changes are reflected in shifting aggregate investment
trends but incorporated within the evolution of individual transnational
corporation structuree and operations., In several fundamental respects, the
transnational corporation universe has also changed. Transmational corporations
now come in all shapes and sizes from many different countries, supplying an
evolving array of products and services through complex but fluid business
arrangements. These changes diffuse power in many transnational business networks
and weaken the ability of single national Govermments to direct and control the

full impact of transnational corporation activities.

(a) Changing aumbers apd sectors

22, Available statistics do not allow precise calculations, hut some conclusions
are possible with regard to the changes in the composition of transnaticnal
corporations. Some 600 firms are now part of a "billion dollar club™ that
generates roughly 20 per cent of total value-added in manufacturing and
agriculture, although about 70 large transnational corporations account for one
half of the sales. Twenty years ago, some 60 trangnational corporations accounted
for 50 per cent of the foreign direct investment total. Those figures have not
changed much, but the composition of the club is now different. Corporations based
outaide the United States increased their representation among the top dozen or so
firms in key product sectors, reflecting the diffusgion of economic power and a more
diversified competitive structure. The large number of small to medium-sized Eirms
that invest abroad appear to move first into similar developed countries. These
smaller transnational corporations appear to be growlng in the degree of their
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assessing how non-equity ventures relate to transnational corporation issues is
probably the level of tramsnational corporation commitment to a venture over the
longer term - a notion that was captured both conceptually and fupctionally by
equity ownership at an earlier period. ‘

31. This conclusion has important implications for the discussion of guch
transnational corporation issues as ownership, control and bemefit distribution
standards. A trade-off seems inevitable bhetween the degree to which a
transnational corporation exercises control over a venture and its willingmess to
make a substantial commitment to the long-term viability and profitability of the
venture, whether or not the enterprise invelves a direct Foreigm equity position.
The growth of low equity and non-equity ventures may also offer developing
countries certain new channels to tie into glcbal markets, either linked to
transnational corporatlon partners or exploring for themselves the potential for
non-equity participation in other economles.

(c) The r Lxed— i i ration

32. Another important development for the transnational corporation code debate
and gquestions of international regulation, more generally, is a change in the
national jdentification of transpational corporations. The earlier perceptions of
a transpational corporation were that of an enterprise headquartered in a single
home country. This perception is consistent with the early demand of the United
States-based transnational corporations for wholly owned foreigm subsidiaries.
While the largest transnational corporations often seem exempted from pressures for
local ownership participation, the proliferation of competitive tramsnational
corporations has expanded the number of enterprises willing to engage in joint
venture operations across national borders, evem on a minority ownership baeis.

33. More recently, transnational business competition and technolegical
developments have created cost and marketing pressures that force even the largest
tranenational corporations to adapt their orgamizational structure and management
operations. These changes are reflected in the growth of intercorporate alliances,
often between competing enterprises, that encompass a growing variety of
transnational busipess arrangements, including the full range of non-equity
ventures, While many of these arrangements were used in the past, their rapid
expancgion in key industries and importance to overall corporate strategy alter the
nature and application of managerial comtrol and reduce the relative importance of
traditional equity-ownership-related measures. :

34, Intercorporate arrangements among transnational corporations in the
industrialized world reach across broad industrial sectors. Hundreds of joini
ventures and collaboration arrangements exist in the ¢ligopolistic automotive
industry, where the pationality associated with famous corporate nameplates now
bear little necessary relationship to the identity or location of the product's
value-added activities. For example, an automobile model that recently made
headlines as the hottest selling import in Japan is manufactured in the United
States by a Japanese company that is itself nearly one quarter owned by a United
States company. In telecommunications, a French/United States/Belgian
telecommunications venture battled a United States/Dutch/Itallan alllance over

Fons
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'increased galeg in the Federal Republic of Germany market, while a majur Japanese
communicatione company placed itg first overseas order for telecommnnications
lequipment from the Nerth Carolina facility of a Canadian firm.

35. Although this phenomenon is not widespread, the mixved national character of
many transnational corporations provides an increasingly pluralistic backdrop for
political discussions on internatiomal economic issues. Corporate executives
attempt both to influence and outguess govermmental readjustmenkts to rule-of-origin
definitions in light of "Eurcpe 1992" proposals ard the United States/Canada Free
Trade Agreement. In debate cver extending the voluntary restraint agreement that
protects the United States steel industry. 34 members of California’s congressional
delegation support a bid for increased semi-finished steel imports deemed essential
by California Steel Industries, "a major state business” jointly owned by Brazilian
and Japanese steel companies whose imports come largely from related new extraction
and production facilities in Brazil., 20/ Many United States corporations even view
the development-oriented Generalized System of Preferences as critical to their
competitiveness, arguing that excluding some newly industrializing countries would
raise component import costs by tens of billions of dollars.

“B. *Im han n th ni Hation od
1. N foer the code

36, Developments over the past two decades have enlarged the role of transnational
corporations in the international system while in the .process altering the
tramsnaticnal corporation universe. Both these impacts, and the interactive
relationship between them, need to be assessed in relation to the rationsle and
prospects for a code on transmational corporations. Are past motiveting factors
still relevant; sre code discussions in the United Nations directed at appropriate
political and economic ‘objectives; more specifically, are these entities, their
activities and their impect important encugh to warrant a framework; and are these
activities sufficiently international that they require an international regime?

37. ‘Transnational corporations are fast becoming the lynchpin for world economic
activity, particuvlarly in the most dynamic sectors of information-based technoulogy
and services. Tramsnational corporations act as a vehicle for organizing and
integrating trade, investment and menetary transactions acrogss national horders.
Technological advances allow, and competitive pressures require, Lhat enterprises

"go global".

38. Although this change is by no means on a large scale, it has two important
implications For the code debate's rationale. First, interdependent and integrating
economic forces require an overview comprehensive enough to match the global span

of transmnaticnal economic processes and impacts. Questions of international
economic policy are now beginning to be treated more as a unified whole than in
separated compartmentalized policy segments divided according to trade, investment
and monetary issues. Transnaticnal ccrporations, as the majeor ovrganizatiomal
vehicle of this integration, are a central part of such policy considerations.

This reinforces.the need for an international framework that addrpsnes the

activities of these corporations.
Fasn
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39. BSecondly, there is urgent need to address the emerging economic and
geo-political pattern that threatens to split the worid into two isclated economic
blocs. Without coascicus policy steps Luv vouvurage economic linkages becween
developed and developing countries, the large majority of the world's population
will be consigned to a politically unstable and ethically unacceptable state of
permanent "underdevelopment”. Again transneational corporatioms, as the primary
vehicle for functiensl economic integration, cvenm play a comstructive linking role,
if guided within an appropriate internaticnal framework. To be fully effective,
such a framework would have to address both govermmental and private sector
respensibilities in the international economic system, 2 principle that is already
in the United Nations code.

40. Finally, many of the challenging new problems emerging im the international
arena are traly transnational in character, both in terms of their impact and the
manner in which they must be managed. An obvious example is protection of the
environment, which is not divisible territorially since pollution of the air or
oceans can quickly spread beyond political boundaries, requiring a co-operative
international approach. Worker and product health, safety and quality standards
raise other commen international issues, especially since products and services are
rapidly and widely dispersed through an increasingly interdependent transmnational
network.

41. While the control of potentially negative impacts is a concern, the
facilitation of positive benefits is equally important. A supportive international
framework is necessary for the continued liberalization of mational Foreign direct
investment regimes, growth of global stock markets and securities exchanges, linked
data processing services and media transmission Facilities. Similarly, the
protection of intellectual property rights, stability of component supply networks,
end establishment of efficient and effective global marketing and Franchising
systems require compatible govermmental approaches to regulatory goals and
enforcement. These developments need co-cordinated definitions and regulatory
processes that facilitate rather than impede business transactions.

2. u nding issu

42. In order for the code te Eulfil all these important functions, Lhe present
impasse iIn thke code negotiations will have to be broken. This might be possible by
an application of political will that minimizes the debate over formulations of
principles rooted in past controversles, focusing instead on the code’s co-operatlve
objectives, in the light of new geo-political developments and economi¢ realitles.

43. Among the concerns that stimulated the United NHations to undertake the code
erercise in the early to mid 19705 were fears about potential transnalional
corporation interference in domestic political sffeirs, especially where
corporations could draw on their home Govermment's political support, or indeed
perhaps operated at that Government's behest as an arm of its foreign policy-
Although developed countries are host to the vast majority of foreign direct
investment, they generally feel less wvulmerable to this type of outside pressure,
so the issue was framed primarily in a North/South context.
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§2. It would be important, therefore, first to assess how the code cuncepts apply
to tesues affected by changing international business relationships that weaken
central transmational corporation control mechanisms while dispersing both
authority and responsibility. More trangnational corporation activities are
interlinked across mational boundaries in ways that leave them not [(ully under the
control of a single corperate office against whom national regulatiors can be
applied. Attempts to apply national requlations to the full array of
intercorporate partners in a global network would raise extra-territorial
jurisdiction icsves even more divisive than in the past. This change then places a
higher premium than before on Eorging a broad international Eramework for managing
such potential political difficulties. The objective should now be at least as
important for home couﬁtry Governments as for hosts, since formal control over the
pareat headgquarters no .longer guarantees effective comtrol over the range of
business dealings in which that transnational corporation may be involved.

53, A second major implication of this change relates to the notion of
transmational corporation commitment and corporate responsibility. As
transnational corporations emphasize non-equity investments and explore [lexible
arrangements among multiple business partners, a transnatiomal corparation's
long-term stake in any specific host location might be thereby reduced. A
challenge for the code's follow-up discussions will be to account for this change
in the consideration of ownership and control issues, while exploring ways to
enhance transnational corporaticn stakes in the economic growth and social vitality
of developing country regions, including business arrangements that can tLie these
areas more effectively into the glcbal market system.

4. Emerging transnational corporation isgues

54. An interactive dynamic exists, therefore, between changing transnational
corporation characteristics and policy concerns associated with traemsnational
corporation activities and influence. The policy issues raised by current.
transnational corporation operations may need to be assessed in order to determine
how best to apply code standards to appropriate types of trangnational
corporation-related issues and to identify new concerns that may arise from
¢volving transnational corporation structures, functions, and sectoral
concenkrations. The essence of a code for transnational corporations revolves
atound identifying and addreesing those issues that are particularily applicable to
enterprisec conmducting transnational cperations, even though the standards may 'also
teflect good practice where relevant for local firms as well. Changes in
macro-economic and geo-political factors. along with sectoral investment shifts and
the metamorphosis of transnational corporation organizations, alter the mix of
issues significant to transnational corporation discussions within the code
framework. In some cases the application and outlook of traditiomal issves are
transEormed, while in other instances new or expanded topics arise to claim higher
priority attention. A sampling of examples will indicate the possible impact of
changing conditions on the context for future transnational corporation discussions
and the possibilities they offer for renewed interest in the code.
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66. Given the work of the Commission on Trangsnational Corporations, it would seem
that these tesks could be advanced by ccnsideration of the rather substential
achievements on investment measures which are contained in the current draft code,
It may well be that the language of the articles g0 far more or lesg agreed in the
code might be adjusted. But their relevance, and the relevance of the work done in
achieving a rather substantial amount of consensug, to Uruguay Round objectives, is
clear. Clauses having to do with national treatment, with balance between the
interests of developing countries and of developed countries in investmerl matters,
are surely fundamental to fair trade practice, especially in the light of present
and increasingly growing internationalization of investment and of international

investment as integral to world trade.

67. The code, even in its present incomplete form, might be useful Lo Lhe
elaboration of provisions regulating trade where, as in services, right of
establishment is important. The code has the flavour of the enviromment in which
it has been negotiated -~ that is, it reflects something of the concern of
developing countries about unrestricted entry of foreign investment. The right to
determine which investment may enter a country has traditionally been cherished as
an inherent right of sovereignty. (This does not, of course, prevent that right
from being bargained away to a greater or lesser extent - the right to make such a
bargain being also an inherent aspect ol sovereignty.} Developing countries have
in the past worried greatly about control of their economies through foreign
investment. That fear is not confined to developing countries alone. 1t is likely
that, whether or not explicitly ackmowledged in an understanding on trade in
sexrvices, some aspects of the Flavour of the code regarding right of entry will be
reflected, whether by the listing of restricted industries, percentages of foreign
investment, reporting requirements, or cotherwise.

68. Thus, the provisions of the code on transnational cerporations, amnd government
conduct could, in many instances, be replicated in Uruguay Round conclusions. In
this sense, the old cencept of a "GATI for investment™ - which, when proposed,
seemed impractical to many observers mainly because fundamental principles had not
been worked cut or even openly debated - has now acquired a new vitality. This
lends importance to engeing discussions on the cede and on the substance of its
provisions, both in the context of the Commission on Transnational Corporations and

in the debates centered on the Uruguay Round.

B, Trade in gerviceg and the code

69. The Uruguay Round of trade negotiations, now approaching ite end, should thus
produce renewed interest in the code, as well as in other efforts towards standards
of conduct for, and treatment of. the foreign aEfiliates of tranmsnatiunal
torporations. Code efforts have a considerable relevance., especially in the area
{of great prominence in the Uruguay Round) of trade in services. 23/ Much Coreign
trade leads to foreign investment, in the natural evolution Erom "mere” Lrade to
the establishment of operations in the country of destination of gonds that are
essential for the promotion of sales or the servicing of such goods. Where
services are the “"commodities" being traded, it is almost always necessary to have
some sort of ecstablishment (or Investment) in the country in which such services

foan
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are consumed, it being the nature of services that they are produced and consumed
in the country of destination. Since the topic here is "trade in services", there
is a tendency to emphasize the trans-border aspects, But in most cases, in large
industries, trade in services involves a foreigm investment aspect. IL also may
involve immigration issues, as is, agaim, illustrated in the Canadian/United States
Free Trade Agreement.

70. Where obstacles to trade in services exist, they generally take Lhe form of
regulation within the country of destipation - not, as is more often the case with
goods., at the border. In respect of trade in goods, most-favoured-nation treatment
is the Fundamental principle, with national treatment being important bul in many
respects secondary. The situation is different in respect of ktrade in services.

In that sltuation, regulation is both internal and directed towards the supplier of
the services. Regulations are Qirected towards branch banks, insurance companies,
travel agencies, or the like - that is, towards entities established in Lhe country
of destination. Thus, the natifonal treatment provisions of the several investment
codes, whether they be the United Nations code, the OECD Declaration or even the
bilateral agreements, such as bilateral investment treaties, become central Lo an
understanding, within the Uruguay Round, on trade in services.

Tl. The OECD Declaration, for example, provides that Member States should,
“consistent with their needs to protect their essential security inlerests and te
fulfil commitments", accerd national treatment to "Foreign-controlled
enterprises™. 24/ The United Nations code, after stating the obvious right to
control entry. goes on to provide fair and equitable treatment. This (despite the
problem of defining exactly what constitutes such treatment) is am absolute
standard., and. from the point of view of the trader-investor, a considerahle
advance on the purely comparative standard of national treatment (or. for thal
matter, most-favoured-nation treatment). In other words, even if the Skate in
question acts unfairly towards its own investors, the provision requires fair
treatment for the foreign investor. The United Nations draft code also includes
the naticnal treatment standard: "Subject to national requirements for maintaining
public order ... entities of transnational corporations should be given treatment
accorded to domestic enterprises in similar situations™. 25/

T2. 1In other respects relevant to trade in services standards, the United Nationms
draft code is arguably more aposite than the OECD Declaration and Guidelines. For
a heavily regqulated industry {as are most service industries) transparency with
respect to governmental regulation is important. It is useful, Ffor example, for a
supplier of transport or communications services to know as much as possible about
proposed new regulations and to be able to present a point of view in regard to
such proposed requlations.

73. Transparency is in fact an important aspect of the CECD Guidelines: Dbub the
Guidelines are applicable to enterprises, not to States. They do not suggest that
members (States) should open up the process of considering and issuing new
regulations. In contrast, the United Nations draft code stresses "the importance
of endeavouring to assure the clarity and stability of national policies, laws,
regulations and established administrative practlices”. It also encourages the
dissemination of "relevant information concerning declsions of competent
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administrative bedies™. 26/ There is of course great importance in publishing and
making readily and widely available regqulations which have been promulgated: the
issue of the extent to which the process of arriving at such regulatiouns should be
“transparent” is a more complicated one, though it may be of equal, cr, in Some
cases, greater inportance,

74. These latter provisions are of more than slight importance lo the service
industries. Services, as noted, tend to be heavily surrounded by networks of
regulatory standards, many of which are ambiguously phrased and often depend for
their effect on obscure interpretations. Administrative decisions and
interpretations are likely to be as - if not more - important, than the published
requlations, in themselves often far from models of clarity. Publication of
interpretations is not often a priority matter, and even Finding the texl of such
interpretations is often difficult. The advances made by the draft United Nations
code towards transparency are therefore not te be lightly discarded.

75, The useful provisions of the United Nations code should not be lost because of
difficulty in reaching agreement on, for example, the standard of compensation upon
nationalization. Investment disputes have been largely solved despite different
theoretical preferences. The measure of compensation to be used in cases of
eipropriation has been found to be an issue capable of agreed compromise in many a
settlement. " Those are no longer matters that should frustrate agreement on the
many rules of fair play which are present in the provisions ofF the code already

accepted.

76. Moreover, the network of bilateral and multilateral) agreements now in place
and, aven more, the intricate interlacing of economic interdependence which now
ezigte argues that solutions will be found in the future probably more easily than

in the past. Thege unsettled iesues should not strip the international ecomomic
values found in a document like the United Natioms code.

negotiatione of the
77. Fimally, it is important that that code has been negotiated, over the course
of all too many years, with the full participation of the developing countries.
Concepts such as the Generalized System of Preferences and part 1V of GATT do not
amount to an international trade agreement that affirmatively comtributes to Lheir
development. The area of services trade is one of remajining fields in which there
is an opportunity to attain something like equality.

IV¥. PROSPECTIS FOR AN EARLY CONCLUSION OF THE CGDE

78. The growing significance of transnational corporations in the world economy
increases the importance of concluding an international framework thal would
promote and guide essential functions performed by these corporatiuns, particularly
in mobilizing the capital, skills and technological resources regquired to meet

¥orld growth and development needs.

79. Global economic and political ‘relations have changed over the past Lwo
decades, altering as well the manner in which transnational corporatlons conduct

Ltheir operations. Increasingly interdependent movements of internat.ional trade,
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investment and finance have restructured international economic relations.
Government interests have evolved, influenced by the rate and pattern of economic
development, regional interests, and emerging issues of common global concern.
While ever more important, transnatiomal corporations themselves also have

changed. The cast of contemporary transnational corporations differs significantly
from that of their predecessors in number and variety of sizes and counktries of
origin as well as in more qualitative aspects of operatiemal control! and managerial
decision-making.

80. These changes reshape many of the determinative factors in Lhe debakte over
transnational corporations. OQriginal motivations and perceptions might no longer
apply in the same way, particularly with the decline in political antagonisms over
specific transnational cerporation conduct. New and more systemic needs have
arisen related to the evolving nature of transnational business and its impact on
an increasingly integrated global economic network.

81. HNewly evolving transnational arrangements appear to place a single natlion's
sovereignty more effectively at bay than did the unitary enterprises that existed
when studies on transnational corporations first emerged. Elements of sovereignty
are not being passed to some new intermational actor, hewever, bub rather forfeited
to a trenenational economic process thet needs a similar level of Lramssnatiomal
policy response if public interests are to be served effectively. The draft code
of conduct on tramenational corporations provides the appropriale [ramework to deal
effectively with new policy concerns and issues. Conceptually. the code reflects a
dual structure, recognizing that the global gconomy operates through the collectiva
interaction of Goveruments and the private sector. Follow-up actions under this
code concept would seek a co-operative commitment to explore the means and methods
for dealing with the political as well as economic dimensions of global
transnational corporation issues.

B2. As interests and issues change, the effectiveness of proposed responses calls
for reassessment. But in order to address the challenges aritging in the evolving
international system, negotiations on the code of conduct must first be freed from
early comtroversies; the validity of old disagreements need to be re-examined, and
the direction for mutually beneficial new steps established. With a renewed
political commitment, Governments can dismantle negotiating barriers that are now
more symbol than substance, breaking the impasse that has held the ¥nited Nations
code discussion for nearly a decade. Compromises are possible along the lines
recenktly suggested by groups of experts.

83. A code agreement resulting from renewed efforts would mark a sigmilicant
transition from conflict to co-operation. World development needs are too great
and the potential contributions of transnational corporations too.important Lo
allow cutdated antagonisms tec black essential progress. Macro-economic krends and
transnational busimess operations multiply integrative links hetween nations, but
this development is neither evenly distributed nor irreversible. Without
appropriate guidance from the international community, commercial processes may
leave a backwater of underdevelopment that is politically and ethically
unacceptable, Newly resurgent neo-mercantilism, whether manlfested nationally or
regionally, can threaten global ties, as can publlc policies based upon misconceived
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or misapplied concepts regarding private enterprises. An international Framework
covering the conduct and impact of transnmational business as well as government
treatment of transnational corporations would help minimize friction and conflict
while encouraging beneficial economic growth. The code would provide a stable
multilateral framework and a platform from which to launch follow-up initiatives,
combining public and private sector resources in pursuit of remewed growth and
deve lopment.

84. Meanwhile, movement continuesg on co-operative, issue-specific agreements that
address a range of internmational problems in a variety of multilateral forums. But
unless a global comprehensive framework on foreigm direct investment is adopted,
mere cohesive regional collections of countries will continue to deal with the
issues that most concern them. The danger with this piecemeal approach is that it
excludes some affected parties and ignores the ultimate political implications of
such actions, 1If the world community possesses no vision of the future, achtivity
¥ill be defined by the pressures of the present, and those pressures are drawing
mations into regional economic blocs that threaten increased political
confrontations, especially along a North/Scuth divide.
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Annex

REPORT ON THE HAGUE SYMPOSIUM ON THE UNITED NATIONS CODE OF
CONDUCT ON TRANSNATIONAL CORPORATIONS

15-16 SEPTEMBER 1989

Under the sponsorship of the International Law Association's Committee on the
Legal Aspects of the New International Economic Qrder and of the United Natlions
Centre on Transnational Corporations, a group of promiment Ilnternational lawyers
from diverse national and juristic backgrounds participated in a symposium on the
current status ©of the draft United Nations code of conduct on transnational
corporations. The focus of attention was on the outstandlng issues in the
negotiations far the code of conduct, although the participants also addressed the
need for such a code and the prospects for its fipalization.

Negd for kthe code

The participants endorsed the validity of the code exercise 3n the
conkemporary international economic enviromment. They felt thot the code was still
as critical as it had been at the inception of the negotiations some 13 years ago.
Current international developments. such as the increased intermationalization of
economic activities, the phenomenal growth in the volume of trade and Foreign
direct invegtment flows, the emergence of services as an important component of
foreign direct investment and trade, and indeed the entire phenomenon of increasing
interdependence in the world economy, all underscored the importance of
transnational corporations as major actors in the world economy. Those trends
reinforced the need for an international framework for the operations of
tranenational corporations,

ing i s

It was agreed that the outstanding issues in the code of conduct had important
implications for international law, and the principal objective of the symposium
was to iavite distinguished and experienced international lawyers to review those
issues, the divergent positions of the negotiating parties and the various
formulaticns with a view to making an overall assessment as to whether the bhasic
approach of the Commission on Transnational Corporations in the formulation of the
various provisions was feasible or otherwise flawed on technical grounds. The
outstanding issues in that regard were:

(a) 7The guestion of a reference to international laws/international
obligations;

{b) Non-interference in national political affairs;
{c)}) FRespect for national sovereignty:

(d) Notionmlization end compensation;
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3. Respect for national sovereignty

The main iggue which aroege with respect of the discussion of paragraph 7 of
the Chairman's tast was whether the provision on permanent sovereignty over natural
resourceg would be unequivocally gqualified by a reference to intermational law.
Since the basic approach of the Commission was to stipulate one omnibus provision
on internatioral law/ebligations {(para. 49), a clear linkage between paragraph 7
and paragraph 49 was recognized. The text of paragraph 7 (see bhelow) was
considered acceptable if read in conjunction with paragraph 49 on interpational law
and alse paragraph 6, which underscores the interrelated nature of all provisions

¢f the code.

Paragraph 7 states:

"Transmational corporations shall respect the national sovereignty ol the
countries in which they operate and the right of each State to exercise its
permanent sovereignty over its natural wealth and resources.”

q. Nationalization and ¢ompensation

The sovereign right of a State to nationalize or expropriate the assets of a
transnational corporation operating in its territory was recognized. It was alseo
recognized that that must be coupled with a duty to pay compensation.

The participants Felt that it was not feasible to spell out elabouralbe and
specific principles on the standard of compensation, and that a general and
flexible standard would be adequate, particularly in view of the provision on
observance of international law/obligations (para. 49).

Accordingly, it was considered that paragraph 57 of the Chairman’'s tezt of
1288 was acceptable. That provision reads:

"It is acknowledged that States have the right to nationalize or expropriate
the assets of a transnaticnal corporation operating in their territory, and
that appropriate compensation is to be paid by the State concerned, in
accordance with the applicable legal rules and principles.”

It was pointed out that the phrase "applicable legal rules and principles”
embraced international as well as municipal legal rules and principles.

The point was made that the assets of a transnational corporation that may he
mationalized or expropriated must be in the territory of the nationalizing State.
However, that issue had been subject to different judicial decisions in different
circumstances and need not be dealt with specifically im the code.

5. Digpute settlement

The basic principles set forth in paragraph 59 of Lhe Chairman's tLexl were
found acceptable. Paragraph 59 provides:

foas
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"pisputes between States and entities of transnatiomnal gorporations, which are
not amicably settled between the parties, shall be submitted to competent
national courts or authorities. Where the parties so agree, or have agreed,
such disputes may be referred to other mutually acceptable dispute settlement
procedures.”

The first part of the provision provoked little comment. As to the second
part, there was some concern as to whether the provision for referring disputes to
“"other mutually acceptable dispute settlement procedures” could not be construed so
as to Frustrate a prior agreement to submit to arbitration. That was because there
was some gquestion as to whether the second sentence of paragraph 49 envisaged two
separate steps in the process - namely, an agreement to submit to arbitration and a
subsequent agreement on the dispute settlement procedure or mechanism. It was
pointed cut that no two such steps were envisaged under the provision. It was
understoed that an agreement to submit to arbitration would cover both of those
steps at the same time. Furthermore, the second sentence admitted of a choice of
dispute settlement procedure either before or after a dispute arises.

Finally, the term "other dispute settlement procedures” clearly included
international arbitration.

6. National ‘eatm

The question was raised as to whether a provision on national trestment
{para. 52 of the Chaimman's text) was necessary in view of the agreement on
paragraph 51 requiring “fair and equitable treatment" for kransnational
corporations, which is understood to imply non-discriminatory treatment.

However, if paragraph 52 were to be retained, it was suggested that it could
be amended to read as follows:

"Subject to natiomal requirements for maintaining public order and protecting
national security and consistent with national constitutional law and basic
laws, and without prejudice to measures specified in legislation and declared
policies relating to the development objectives of developing countries,
entities of transnational corporations should be entitled to treatment
accorded to domestic enterprises im similar circumstances."

There was considerable debate as to whether it was necessary to provide {or
the possibility of preferential treatment of foreign investors, as stated in the
last sentence of paragraph 52, which reads:

"Nothing in this paragraph should be construed as eacluding the right of the

host country te grant such special incentives and facilities Lo Lransmnational

corporations as may be considered necessary in its national interest.”

The necessity of such a provision was questiomed by some participants.





