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DOCUMENT A/CONF.62/61

Report of the General Cormittee on
the organization of the work of the seventh session

[Original: English
11 April 1978

I. The General Committee at its 34th to 39th mectings considered the organization
of the work of the seventh session of the Conference. The following documents"
containing proposals on the organization of work were placed before the

General Committee:

1. A proposal by the President, document A/CONF,62/BUR.6, dated 7 April 1978;
2. A proposal by Peru, document A/CONF.62/BUR.7, dated 7 April 1978;
3. A proposal of the Group of 77, document A/CONF.62/BUR.8, dated 10 April 1978.

At the 38th meeting of the General Committee held on 11 April 1978 the President
presented a draft report based on its discussions and decisions, document
A/CONF.62/BUR.9, dated 10 April 1978.

I1I. The Gencral Committee decided to make the following recommendations to the
Plenary:

1. The seventh session should give priority to the identification and resolution of
the outstanding core issues. Besides the core issues, the Conference should also
discuss and resolve all other issues which remain outstanding.

2. The general principle to be adopted should be that where an issue has not
received sufficient consideration in the main committe~ to which it has been assigned,
that committee should be free first to discuss the matter and dealde whether or not to
appoint a negotiating group before reporting to the Plenary.



3 Negotiating groups whether constituted by the Plenary or a main committee
should comprise a nucleus of those countries principally concerned but with a clear
understanding that they would be open-ended in the sense that any participant not
included in the o: iginal nucleus would be free to join the groups with the same
status as the original members. FEach Negotiating Group-would also have the right
to form smaller groups in order to expedite the process of negotiation. Drafting
groups would also fall into the same category. The results of the negotiations in
all these small groups should be reported to the Chairman of the parent body, viz.,
the negotiating group. The Chairmen of the Negotiating Groups would in turn
report the results of their negotiations to the Chairman of the appropriate
Committee and to the President of the Conference.

4. VWhen the results -of the Negotiating Groups -are reported to the Chairman of
the appropriate Committee and to the President of the Conference, the President
should, before bringing the results to Plenary, consult the Chairman of the
appropriate Committee as to what he would wish to be done in the matter. Two
alternative courses of action may be adopted: (i) the Chairman might wish first
to have his Committee consider the results of the negotiations before bringing
them to Plenary or (ii) the results could be brought direct to Plenary by the
President when they are reported to him. When the results of any negotiations
are reported to Plenary, it would be open t~ Plenary at an appropriate stage, if
it so decides, to send the matter back to the Committee concerned if it considers
that further examination of it in the Committee would promote the prospects of a
settlement,

S Negotiating groups of limited size - but open~ended - should be established
to deal with the following hard-core issues:

(1) System of exploration and exploitation and resource policy, taking note
of the work of the group of experts on production control chaired by a
member of the United Kingdom delegation.

(2) Financial arrangements. (The r<sults of an informal and preliminary study
which has been made solely for the information of delegates and does not
have the status of a Secretariat document will be available.)

(3) Organs of the Authority, their composition, powers and functions.

(4) Right of access of land-locked and geographically disadvantaged states
to the living resources of the exclusive economic zone.

(5) The question of the settlement of disputes relating to the ex?rcise of
the sovereign rights of coastal States inthe exclusive economlc zOne€.

(6) Definition of outer limits of the continental shelf and the question of
revenue sharing. (The Secretariat's report on the definition of the
outer limits of the continental shelf, prepared at the request of the
Second)Committee, is to be produced as document A/CONF.62/C.2/L.98 and
Add.1.

(7) Delimitation of maritime boundaries betwesn adjacent and opposite States
and settlement of disputes thereon.



In regard to item (4) above, the principle of "open-endedness" of negotiating
groups should be maintained with the proviso that the Chaimman of that negotiating
group shall consult extensively with representatives of the two groups immediately
concerned, This would provide for maximum participation in an open-ended group
and at the same time ensure full and proper consultation with the delegations most
interested in the issue.

6. Other issues may also be considered in accordance with recommendation 2 above.
These may include the following:

(i) rdgime of islands;
(1i) the question of enclosed and semi-enclosed secs;
(iii) preamble and final clauses,

7. In accordance with recommendation 2, items (2) and (3) of recommendation 5
would go to the First Committee for consideration and appropriate action. Item (6)
would similarly go to the Second Committee for appropriate action.

8. The Third Committee could be convened to deal with specific matters concemrmning
pollution, scientific research and development and transfer of technology which in
its view called for further negotiation.

9. The Plenary should aim at the completion of all substantive discussions for

the production of a draft convention at the seventh session., The work programme

adopted by the Plenary should provide for the revision of the Informal Composite

Negotiating Text and the discussion of the Revised Informal Composite Negotiating
Text,

10. Any modifications or revisions to be made in the Informal Composite Negotiating
Text should emerge from the negotiations themselves and should not be introduced

on the initiative of any single person, whether it be the President or a Chairman
of a Committee, unless presented to the Flenary and found to be acceptable to an
overwhelming majority of the Conference so as to offer a substantially improved
prospect of a consensus.

11. The revision of the Informal Composite Negotiating Text should be the
collective responsibility of the President and the Chairmen of the main committees,
acting together as a team headed by the President. The Chairman of the Drafting
Committee and the Rapporteur-General should be associated with the team as the
former should be fully aware of the considerations that determined any revision and
the latter should, ex-officio, be kept informed of the manner in which the
Conference has proceeded at all gtages.



12. The following time-tadble may, to the extent feasible, be adopted:

(2) all negotiations in committees and negotiating groups should be
completed during the fortnight ending 25 April 1978;

(v) the second stage would be consideration of reports in the Plenary
during the period 26 April to 5 May 1978;

(c) the third stage would be the revision of the Informal Composite
Negotiating Text and should take place during the veek 8-12 May 1978;

(d) in the fourth stage the Revised Informal Composite Hegotiating Text as
well as the question of its formalization will be considered in Plenary
during the week 15-19 llay 1978,

This proposed time-table is tentative and 'subject to variation as circumstances
as well as the capacity of the Secretariat to provide the necessary facilities
would permit. '

13. The negotiations on the settlement of disputes and on the preamble and final
clauses will pass through the same stages, namely, the Committec stage and Plenary,
as other issues allocated to the three main committees. For this purpose in the
first stage the Plenary will function as a main committee.

14, In all negotiations held in Plenary the President should have the Chairmen
of the three main committees associated with him on the podium.

15. These recommendations on the organization of work are without preju§1ce to
the Rules of Procedure which provide two stages for reaching agreement with two
different voting methods should it ve decided at either of those stages that all
_efforts at reaching consensus have failed., At the same time the importance of the

Gentleman's Agreement appearing as an Appendix to the Rules of Procedure is
stressed,

II1. During the discussion on recommendation 12 there were delegations thit
preferred the deletion of the dates to be included in the *F:Lme-tz‘zble’ as they
considered them unrealistic and were concerned lest their inclusion would be

construed as having a mandatory character,

The President explained that the time-table was tentative and w.;j.st{th 1:};:13‘1
least mandatory and should not-be understood to imply that all negotia lzr}?f o
cease on 25 April 1976 and that the Conference should proceed to the next stage.

V. In regard to recormendation 13, the delegation oi_-'--P{BI’i;i_ .suggeszedftﬁzwﬁz'
draft appearing in A/CONF.62/BUR.9 be amended by the addition of the o )

"On receiving the reports referred to in recommendation 12 () abov?,hthe
Plenary shall decide whether it deems it necessary or mot to establis bi
Fourth Committee to deal with the settlement of disputes and the preamble
and final clauses,"



The delegate of Algeria made a counter proposal to substitute the following
for the existing recommendation 13:
"The negotiations on the settlement of disputes would continue in the

Plenary as at previous sessions of the Conference., The preamble and the
final clauses would be dealt with in the same manner as the settlement of

disputes.”

As agreement could not be reached on this point it was decided that
recommendation 13 should be retained,
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DOCUMENT A/CONF.62/62

Organization of work: Decisions taken by the Conference

at its 90th meeting on the report of the General Cormittee

[Original: English
/13 April 1978

I. The General Committee at its 34th to 39th meetings considered the organization of
“he work of the seventh session of the Conference. The following documents containing
proposals on the organization of work were placed before the General Committes:

1. A proposal by the President, document A/CONF.62/BUR.6, dated T April 1978;
2. A proposal by Peru, document A/CONF.GZ/BUR.?, dated 7 April 1978;
3. A proposal of the Group of 77, document A/CONF.62/BUR.8, dated 10 April 1978.
At the 38th meeting of the General Committee held on 11 April 1978 the President
ur2sented a draft report based on its discussions and decisions, document

% /CONF.62/BUR.9, dated 10 April 1978.

~X. The General Committee decided to make the following recommendations to the
Tlenary:

[§3

1. The seventh session should give priority to the identification and resolution of
the outstanding core issues. Besides the core issues, the Conference should also
discuss and resolve all other issues which remain outstanding.

2. The general principle to be adopted should be that where an issue has not
received sufficient consideration in the main committee to which it has been assigned,
that committee should be free first to discuss the matter and decide whether or not
to apvoint a negotiating group before reporting to the Plenary.

3. Negotiating groups whether constituted by the Plenary or a mezin committee should
comprise a nucleus of those countries principally concerned but with a clear
vnderstanding that they would be open-ended in the sense that any nparticipant not
included in the original nucleus would be free to join the groums with the same
status as the original members. 2ach Negotiating Group wquld also have the right

to form smaller groups in order to exnedite the process of negotiation. Drafting
sroups would also fall into the same category. The results of the negotiations in
a1l these -small groups should be reported to the Chairman of the parent body, viz.,
thz negotiating group. The Chairmen of the Negotiating Groups would in turn report
<he results of their negotiations to the Chairman of the appropriate Committee and %o
the President of the fonference.



4., When the results of the Negotiating Groups are reported to the Chairman of

the appropriate Committee and to the President of the Conference, the President
should, before bringing the results to Plenary, consult the Chairman of the
appropriate Committee as to what he would wish to be done in the matter. Two
alternative courses of action may be adopted: (i) the Chairman might wish first to
have his Committee consider the results of the negotiations before bringing them to
Plenary or (ii) the results could be brought direct to Plenary by the President
when they are reported to him. When the results of any negotiations are reported to
Plenary, it would be open to Plenary at an appropriate stage, if it so decides, to
send the matter back to the Committe» concerned if it considers that further
examination of it in the Committee would promote the prospects of a settlement.

5 Negotiating groups of limited size - but open-ended should be established to
deal with the following hard-core issues, on the understanding that the wording
of the issues does not prejudice the position of any delegation concerning their
substance:

(1) System of exploration and exploitation and resource policy, taking note
of the work of the informal group of technical experts invited to
consider the technical problems associated with any formula that might
be used to limit production of minerals from the area, chaired by a
member of the United Kingdom delegation.

(2) Financial arrangements (the results of an informal and preliminary
study which has becn made solely for the information of delegates and
does not have the status of a Secretariat document will be available.)

(3) Organs of the Authority, their composition, powers and functions.

*
(4)—/ﬁight of access of land-locked States and certain developing coastal
States in a subregion or region to the living resources of the exclusive
economic zone,

Right of access of land-locked and geographically disadvantaged States
to the living resources of the economic zone.

(5) The question of the settlement of disputes relating to the exercise of
the sovereign rights of coastal States in the exclusive economic zone.

(6) Definition of the outer limits of the Continental Shelf and the question
of Psyments and Contributions with respect to the exploitation of . the
continental shelf beyond 200 miles.

Definition of the outer limits of the continental shelf and the question
of revenue sharing.

(The Secretariat's report on the definition of the outer limits of the
continental shelf, prepared at the request of the Second Committee, is
to be produced as document A/CONF.62/C.2/L.98 and Add.l.)

ﬁ/ The first part of the item is the formulation required by the group of
coastal States - the second part of the item is the formulation required by the group

of land-locked and geographically disadvantaged States.
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(7) Delimitation of maritime boundaries betwezn adjacent and onnosite States
end settlement of disnutes thercon.,

In regard to item {4) above, the nrincinl. of "openh-endedness" of negotiating groups
should be meintained with the provisc that the Chairman of that negotiating group
shall consult extensively with renresentatives of the two groups immediately
concerned.  This would vrovide for maximum vperticination in an open-ended group

and at the same time ensure full aad nrover consultation with the delegations most
interested in the issue.

6. Other issuzs may also be considsred in accordance with recommendation 2 above,
Tnese may include inter alia thc followings

(i) régime of islands;
(ii) enclosed and semi-enclosed seas;
(iii) preamble and final clauses.
This list is not exhaustive and does not imply any degree of urgency or nriority.

7. In accordance with recommendation 2, items (2) and (3) of recommendation 5
would go to the First Committee for consideration and appropriate action. Item (6)
would similarly go to the S:cond Committee for approvriate action.

8. The Third Committee conld be convened to deal with specific matters concerning
pollution, scientific research and development and transfer of technology which in
its view called for further negotiation.

9. The P'enary shoul? aim at the completion of all substantive discussions for the
production of a draft convention at the seventh session. The work programme adopted
by the Plenary should provide for the revision of the Informal Composite
Negotiating Text =2nd the discussion of th> Revised Informal Composite Negotiating
Text.

10. Any modifications or revisions to bz made in the Informal Composite
Negotiating Text should emerge from the negotiations themselves and should not be
introduced on the initiative of any single ncrson, whether it be the President or
a Chairman of a Committe2, unless presented to the Plenary and found, from the
widespread and substantial support prevailing in Flenary, to offer a substantially
improved prospect of a consensus.

11. The revision of the Infcrmal Comnosite Negotiating Text should be “the collective
responsibility of the President and the Chairmen of the main committees, acting
together as a team headed by the President. The Chairman of the Drafting Committee
and the Rapnorteur-General should be associated with the team as the former should
be fully aware of the considerations that determined any revision and the latter
should, ex-officio, be kept informed of the manner in which the Conference has
nrocezded at all stages.
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12, The following time-table may, to the extent feasible, be adopted:

(a) 2ll negotiations in committecs and negotiating groups should be completed
during the fortnight ending 25 Zpril 1978;

(b) the second stage would be consideration of reports in the Plenary
during the p:riod 26 April to 5 May 1978;

(c) the third stage would be the revision of the Informal Composite
Negotiating Text and should take place during the weck 8-12 May 1978;

(d) in the fourth stage the Revised Informal Composite Negotiating Text as
well as the gquestion of its formalization will be considered in Plenary
during the we:k 15-19 May 1978.

This proposed time-table is tentative and subject to variation as circumstances
as well as the capacity of the Secretariat to provide the necessary facilities
would permit.

13. The negotiations on the settlement of disputes and on the preamble and final
clauses will pass through the same stages, namely, the Committee stage and Plenary,
as other issues allocated to the three main committees. PFor this purnose in the
first stage .the Plenary will function as a main committee.

14. In all negotiations held in Plenary the President should have the Chairmen of
the three main committees associated with him on the nodium,

15, These recommendations on the organization of work are without prejudice to
the Rules of Procedure which provide two stages for reaching agreement with two
different voting methods should it be decided at either of those stages that all
efforts at reaching consensus have failed. At the same time the importance of the
Gentleman's Agreement appearing as an Appendix to the Rules of Procedure is
stressed.

IIT. During the discussion on recommendation 12 there were delegations that
preferred the deletion of the dates to be included in the time~table as they
considered them unrealistic and were concerned lest their inclusion would be
construed as having a mandatory character.

The President explained that the time-table was tentative and was not in the
least mandatory and should not be understood to imnly that all negotiations should
cease on 25 April 1978 and that the Conference should proce:zd to the next stage.



- 10 -

IV. In regard to recommendation 13, the delegation of Peru suggested that the
draft appearing in A/CONF.62/BUR.9 be amended by the addition of the following:

"On receiving the reports referred to in recommendation 12 (b) above, the
Plenary shall decide whethor it deems it necessary or not to establish a
Fourth Committee to deal with the settlement of disputes and the preamble

and final clauses."

The delegate of Algeria made a counter proposal tn substitute the following
for the existing recommendation 13%:

"The negotiations on the settlement of disputes would continue in the
plenary as at previous sessions of the Conference. The preamble and the
final clauses would be dealt with in the same manner as the settlement of

disputes."

As agreement could not be reached on this point it wes decided that
recomnendation 13 should be retained.
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DOCUMENT A/CONF.62/69

Report of the General Commi ttee
at_the close of the seventh session*

?rigina.l: English
14 September 1978

The General Committee at its L3rd and Lith meetings held on Thursday,
1k September 1978, decided to make the following recommendations to the Plenary:

1. That the next session of the Conference, which would be the eighth session,
be held for a period of six weeks beginning 19 March 1979 in Geneva.

2. Its objective should be the conclusion of informal negotiations and revision
of the Informal Composite Negotiating Text.

3. The question of the formelization of the Revised Informal Negotiating Text
will also be considered before the end of th&t session.

L, The General Committee also recommends to the Plenary that the Conference be
empowered to decide at the end of its eighth session to hold further meetings

in 1979 under arrangements to be determined in consultation with the Secretary-

General, should the Conference feel at that stage that a decision to that effect
would enable it to advance its work.

5. The Negotiating Groups established by the Conference at its seventh session
and referred toin document A/CONF.62/62 should resume their work at the very
outset of the eighth session. The General Committee also recommends that
special emphasis be given to matters before the First Committee during the first
three weeks of the session, without excluding issues before other Negotiating
Groups.

6. The procedure adopted by the Conference as recorded in document
A/CONF.62/62 for the conclusion of its informal work and the revision of the
Informal Composite Wepotiating Text clearly indicated that the aim of the
Conference should be to achieve the necessary degree of agreement on the hard
core issues so that formulations emerging from those negotiations might offer
a better prospect of achieving consensus.

¥ Adopted by the Conference at its 108th plenary meeting on 15 September 1978.
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T. The Conference should therefore aim at finishing the negotiating steps
described in document A/CONF.62/62 so as to enable the three Main Committees
and the Plenary to decide on what basis the Informal Composite Negotiating
Text can be revised before the end of the eighth session.

8. As all the questions are necessarily interrelated, the Chairmen of the
different Negotiating Groups will have to consult the President, the Chairmen
of the Main Committees as well as their own membership on the question of how
best to ensure progress on issues whose solution may be linked with the solution
of other interrelated questions.
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DOCUMENT A/CONF.62/RCNG/1

Reports of the Conmittees and Negotiating Groups on

negotiationg at the seventh gession contained in a

single document both for the purposes of record and
for the conmvenience of delegations 1/

[Original: ish/Spanish
S ey 397

1/ Circulated in accordance with the decision taken by the Conference at
its 105th meeting on 19 May 1978.
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REPORT TO THE PLENARY BY THE CHAIRMAN OF THE FIRST COMMITTEE,

MR, PAUL BAMBELA ENGO (UNITED REPUBLIC OF CAMEROON)

It may be recalled that the Plenary decreed in documen: A/CONF.62/62 the

establishment of three Negotiating Groups to deal with three hard-core issues

relating to the mandate of the First Committee at this Conference.

The Plenary itself established the first Negotiating Group to negotiate the
system of exploration and exploitation, as well as the resource policy of the
International Sea-bed Authority. It was to take note of the work of the group of
experts on production control chaired by a member of the United Kingdom delegation.
On 8 1May 1978, the Chairman of that Negotiating Group, Mr. Frank Njenga of Kenya,
gave to the plenary a progress report in which he outlined the suggestions he had
to make at that stage of the negotiations, contained in document NG1/6 of
2 May 1978.

If you may recall he has since submitted his report to us both in accordance
with the provisions of para. 3 of document A/CONF.562/62. Mr. Njenga's final
sugrestions for compromise, based on further negotiations and a revision of
previous sugrestions, are contained in document NG1/10/Rev.l of 16 May 1978

In exercise of the discretion offered the Chairman of a Main Committee in
para. 4 of document A/CONF.62/62, I decided that the results of Negotiating Group 1
should first be considered in the First Committee before bringing them to the
Plenary. The reason for this, which I have made clear in the past, relates to
the necessity for examining them in the proper context of the package to which
they belong, and from which they could neither be isolated nor divorced, i.e. the
mandate of Negotiating Groups 2 and 3.

Mr. Njenga also made some introductory remarks to an informal meeting of the
First Committee in which he explained further the work of the Group. 4An
explanatory memorandum by him concerning his sugpestions is contained in
document NG1/12 of 16 lMay 1978.

Negotiating Group 2, chaired by Ambassador Tommy Koh of Singapore, was set up
by the First Committee to deal with financial problems., It also had before it
the results of an informal and preliminary study which was made solely for the
information of delegates. The Group examined the financial arrangements of the
Authority (involving Articles 170 to 175 of the ICNT), the financial arrangements
of the Enterprise (involving paras. 9 and 10 of Annex III and Articles 158 (2)(vii)
and 160 (2)(xv) of the ICNT), and, finally, the financial terms of contracts for
exploration and exploitation. On all of these, tremendous strides were made,

experts and non-experts alike making sacrifices and contributions to the common good.



The Chairman, Ambassador Koh, reported to the First Committee that pressure of
time conspired with "other reasons" to deprive Negotiating Group 2 of the
opportunity to ccmplete negotiations on certain important guestions relating to
financial terms of contracus. He outlined the following:

(1) the amount of the application fee;:

(2) ‘the amounts of the annual fixed fee, if paid annually or if paid in

a Jump sum;

(3) the percentage of the market value of the processed metals, or the
percentage of the amount of the processed metals produced:ffom the
nodules extracted from the contract area, which a Contractor should pay
to the Authority, if he chooses to make his financial contributions by
way of the production charge;

(4) in the case of a Contractor who chooses to make his financial
contributions by way of a combination of production charge and share
of net proceeds, three questions remain outstanding: first, how much
should the Contractor pay by way of production charge?; second, what
percentage of the Contractor's total net proceeds should be attributed
to mining of the resources of the contract area?; third, what should
be the Authority's share of the net proceeds attributable to the mining
of the resources of the contrac*t area, on each of the eight levels of
profitability I have proposed?

These outstanding issues on financial terms will, on his recommendation, have

to be taken up at the next session of th. Conference.

The suggested compromise proposals by the Chairman of Negotiating Group 2
are contained in the following documents: NG2/4; NG2/5 and Corr.l; and NG2/7
and Corr.l., He has also submitted a memorandum to explain document NG2/7 in view
of its complexity. This is to be found in document NG2/8 and Corr.l.

It was decided that the Third Negotiating Group be chaired by the Chairman of
the First Committee himself. It dealt with the third hard-core area relating to
the composition, powers and functions of the Organs of the Authority. A report
was given to the Committee and is contained in document NG3/2 of 12 May 1978. 1t
annexed suggestions for possible improvements to Article 159 of the ICNT relating
to the composition, procedure and voting in the Council.

As soon as it was possible to do so, the texts of the above reports and
suggested formulae were made available to delegations, with a view to expediting

and facilitating the examination of the package involved in the three hard-core
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issues identified by the Plenary. It was the general intention that this package
be discussed in the First Committee before I made this report here. Time was made
available for consultations among and across regional groups. Unfortunately,
however, the inability of the translation services to reproduce them in the various
official languages, between 9 p.m., on Friday night and, in some cases, Tuesday
morning, frustrated the desired fruitful study by these informal contacts among
delegations.

There is a general feeling in the Committee that our negzotiating efforts this
session have not been without some unprecedented success. We grappled with the
hard-core issues and there is a willingness..on all sides to negotiate, at least to
ensure a closer walk with consensus. We may not have succeeded in adopting
consensus text in every or most spheres, but we all share some satisfaction that
there has been movement forward.

My consultations left me in no doubt that all delegations would like our
attainments to be preserved and that some basis be found for continuing to
negotiate the provisions postulated by the ICNT, having regard to the progress we
have made in our efforts so far this session. We wanted a satisfactory basis on
which we could move forward rather than backwards at our next meeting; one that
will enable us to commence that meeting exactly where we terminated this one.

The Group of 77, in spite of their inability to have an in-depth review of
the package in the short time available, nevertheless endeavoured to consider the
package "in a preliminary way" and in a spirit of co-operation decided to raise no
objection to the reports of Negotiating Groups 1, 2 and 3, providing or
constituting such basis for negotiations at the next meeting of the Conference.
This was "without prejudice", they said, "to the ICNT, the proposals of the
Group of 77 and other individual proposals of delegations". With similar
co-operation and understanding from delegations in other groups, this approach was
accepted by the Committee. I thus commend it to the Plenary together with the set
of the three reports.

I feel duty bound to refer to one matter which did not emerge from the texts
of the Negotiating Groups. It was pointed out by one delegation that the matter
fell between two mandates and proved impracticable to be dealt with in either. It
concerned Article 148 which deals with the participation of developing countries in
the activities in the Area. It was suggested that the words "remoteness from"
should be inserted between the words "including" and "access" at the end of
Article 148. There was no objection to this and it was so decided. I was duly

informed about and encouraged the informal contacts made to attain this.
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Thus, for the purpose of work in the First Committee, there has in fact been
an adjournment, ‘not a termination, of a continuing process for agreeing on an
overall package on our mandate. e will have to examine in future not only %his
mini-package of hard-core issues but also other questions, some of vhich may not
necessarily divide us but may present difficulties of a sort. Ve also have
unfinished business on appropriate figures in the financial arrangements. The
scope is not discouragingly wide.

Throughout this extremely demending and, in my view, fruitful session, in
addition to the many duties I have had to cope with, I have tried to maintain a
constant overview of the separate core-issues negotiations in progress and their
impact on the text of the ICHT as a whole.

One of the problems we shall have eventually to exemine is that of refining
and clarifying Annex II. This Annex will lie at the heart of the operations
under Part XI of the Convention. It may be a constant point of reference. It
will be the centre of intense scrutiny. It is inevitable that it will become the
subject of frequent and careful interpretation by those who come after ug, and who
will be charged with implementing the provisions of the Convention.

A reading of that Annex leaves one profoundly aware, by the lack of clarity
and systematic presentation, of many of its provisions. At this session, we have
witnessed much progress on some of its provisions under the leadership of my
brothers, Frank Njenga and Tommy Koh. The Annex will be substantially completed -
as a negotiating text, of course, and no more - and enhanced by the results of
their work.

However, I thinlt the time may be approaching vhen it will be necessary to
take a very critical look at the way in which the provisions of fLnnex II have been
put together, and to take some preliminary steps towards clarification.

Ambassador Tommy Koh has approached the difficult task of financial questions with
the same objective.

It would be useful if we could all begin to take such a look at the Annex.

I shall be glad to receive informal suggestions from all of the delegates who
would be kind enough to give me the benefit of their wisdom, vays and means of
improving the presentation of the provisions. I could then informally suggest
ideas at the appropriate moment in order to avoid wasteful exercise in a general

debate in the future.
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I'or the rest, Mr. President, I can only express my satisfaction for the work
done this session and express the hope that we do not delay in returning to complete
the unfinished task of the First Committee mandate which is of such vital importance
to mankind. I wvish to add the hope thet in these final moments of our historic
effort, each delegation or group of delegations, each interest group, each side of
an exigting conflict of interests and views will endeavour to take an over-all
stock of our journey. Ve cannot have a viable convention if many nations
participating at this Conference must find at the end that they have gained
nothing from it. This is particularly so with regard to poor young nations who
obtained gelf-determination after generations of subjugation, and must struggle
to survive in a cruel and complicated world. In my considered opinion, we are not
here merely to write a business arrangement to facilitate exploitation of the
sea-bed resources by the industrially rich and powerful nations. Ve are here to
design a nev relationship among States and between them and the International
Sea~bed Authority we seek to establish to ensure that the declared common heritage
benefits all of mankind. History chooses its great and its poor for each
generation. It does not leave a permanent seat for any nation. Ve have an
opportunity here to alter the course of history by ensuring that nationalism does
not invoke the selfishness and injustices that lead to the fall of great nations.
Let us not design a pattern of potential discord and injustices that will aid
history on the same part. Ambassador Avid Pardo's words must guide us because he
was inspired by the common good. The common heritage demands a common endeavour
to ensure sustenance for the common good. While we seek protection of interests,
let us not lose sight of the truth and the scope of the varied interests involved
here. In the ocean space, and especially in its sea~bed, there is room enough
and wealth enough to ensure prosperity for all. At this last cross-roads of our
finel lap to the tape, let us make the great fellowship of a common need for
universal development our mutual aspiration.

I vish, in closing, to thank all who have helped to bring success to our
negotiations, the Chairmen of the Negotiating Groups, the Secretariat staff and

experts, the interpreters and translaiors, etc.
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Explanatory memorandum by the Chairman
concerning document NG1/10/Rev,l

Document NG1/10/Rev.l of 16 May 1978 contains the text of a set of articles
dealing with the principle aspects of a system of exploration and exploitation of
the Area and its resources. The text of these articles was essentially taken from
the Informal Composite Negotiating Text, to which various amendments were made
with the object of formulating solutions to the problem of the system of
exploitation of the Area which would be more acceptable to the Conference.

The changes made have been indicated by underlining the amended passages,
except in the case of an entirely new provision, when the fact that the provision
is new is expressly indicated.

As is indicated in the title of the document, it is a compromise formula put
forward by the Chairman of Negotiating Group 1 and does not reflect the position
of any country in particular or of any group of countries. It therefore does not
prejudge the position of any delegation which participated in the negotiations.
The amendments were made only after extensive negotiations and many consultations
and are therefore an attempt to incorporate in the text formulas which, I feel,
may bring the Conference closer to solutions more acceptable than those previously
proposed for dealing with the complex problem of the system of exploitation of
the Area and of its resources.

The question of the exploitation of the Area and its resources involves,
as is well known, difficult legal, philosphic and economic problems. On each of
these problems there may be said to exist among the various interest groups of the
Conference a minimum of agreement which has so far made it possible to view with
some optimism the progress of the negotiations, despite the enormous difficulties
which had to be faced, There cannot be said to be any radical differences an
certain basic points such as the question of the entities which are to be
responsible for the exploitation of the Area during the interim period, the
question of the manner in which the activities are to be carried out, the
predominant role to be performed by the Authority in the organization, conduct
and control of the activities, or on the question of certain specific obligations
of the contracting parties, such as the obligation to transmit technology to the
Enterprise. It is more a question of finding a balance between the various
interests than of reconciling radically opposed philosophies. It is precisely
with the object of finding the point of equilibrium between the partisans of
guaranteed access by States and other entities to the Area and the partisans of
abgsolute discretion of the Authority that changes have been made in the text of
article 151 which, while ensuring the participation of the States Parties and other
entities in the activities to be carried out in the Arsa, also give the Authority
a predominant role in the organization, conduct and control of those activities.
This was the intention behind the amendments made to article 151, which
constitutes the heart of the system of exploration. Other functions of the
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Authority connected with the equitable sharing of profits, the conduct and
co-ordination of marine scientific research and the transfer of technology have
been removed from article 151 and have been placed in the articles containing
the general principles concerned. With regard to the transfer of technology, the
changes made in article 144 and particularly those made in certain subparagraphs
of paragraph 4 of annex II result in the establishment of what, in oy view, are
more realistic and especially more specific rules than those contained in the
Composite Text,

Other substantial changes which I believe reflect a broad measure of agreement
between the various interest groups are those made in article 150 bis on resources
policy. In this connexion, the work done by the subgroup of experts under the
chairmanship of Mr. Archer has been of enormous value for the work of
Negotiating Group 1 and has wade it possible to reformulate this provision in
such a way as to reflect fairly faithfully a formula which proved acceptable to
all the interest groups.

The question of the Review Conference was one of the most controversial ones
considered by Negotiating Group 1. Following arduous negotiations, the
formula incorporated in paragraph 6 of article 153 seems to give what I feel is a
satisfactory solution to the extremely difficult problem of what happens in case
the Review Conference does not reach agreement.

I must point out that the negotiations were at times extremely difficult, I
know that the formula submitted is far from being the ideal solution for the
various interest sectors, but I believe that it is close to what could be an
equitable solution in which, although each sector has made concessions, I am sure
that each one has obtained much through the concessions made by others. This is,
basically, what negotiation is and it is therefore inevitable that each comntry
must at some moment sacrifice some of its objectives. Fortunately, this has been
understood by the distinguished delegations which participated in the negotiations
and it is thanks to their understonding that it was finally possible to complete
the task.

I want to thank all distinguished delegates who participated in the
negotiations, without whose co-operation my task would have been impossible. In
particular, I want to thank the Chairman of the First Committee for his
encouragement and co-operation in fecilitating the work of Negotiating Group 1,
even at the expense of the meetings of the First Committee which, on some occasions,
were cancelled in order to give the Negotiating Group time to meet.

Finally, I want to thank the Secretariat staff assigned to our Negotiating
Group who have shown remarkable dedication and efficiency.



- 21- NC1,10/Re 1

ATEX A

Revised Suggested Compromise -Formula
by the Chairman of HNegotiating Group 1

ixticle 14C - Benefit of mankind

1. Activitiesiin the Lrea shall be carried out for the benefit of menkind zs a
vhole, irrespective of the geographiczl lecction of States, whether coastal-or
lond=-locked, and teking into particuler considerction the interests and nceds of
the developing countrics and ncoples who heve not cttained full independence or
other self-governins status as specifically provided for in this Part of the present
Convention.

. To this end, the Authority shall provide for the equitable shaering of benefits
erived from the .Lrec through any appropriate mechanism in accordance with
ub-paragraph (xii) of parszaraph 2 of Ariticle 153.

Ly o

Article 145 - Marine scientific research
1. Marine scientific research in the irea shall be corried out exclusively for
peeceful purposes znd for the benefit of maonkind as 2 whole, in accordance with
Part XIII of the present Convention.

licy parsgraph 2

2. The Authority shall carry out marine scientific research concerning the Area
and its resgurces, and may cnier into contracts for that purpose. The Authority
shall promote and encouragc the conduct of marine scicntific research in the Area,
and_shall co~ordincte ond disseminate the results of such research and analysis
vhen available.

3. States Parties shall carry out marinc scientific research znd promote
internationcl co-operstion in marine scientific research in the frea exclusively
for peaceful purposes by:

(2) Participation in international progrermmes and encourzging co—operation
in marine scientific research by personnel of different countries and of the
avthority; :

(b) Ensuring thot prograemmes are developed through the Authority or other
internationsl bodies as cppropriate for the bene{it of developing countries and
technologically less developed countries with o view to

(i) ©Strengthening their research cepabilitics;

(ii) Training their personnel and the personnel of the Authority in the
technicues and applications of resesrch;

(iii) Fostering the employment of their qualified persomnel in activities
of research in the Arce;
(c) EBffective dissemination of the results of research and analysis vhen
sviileble, through the Authority or other internstionzl chenncls vhen epproprizte.



Article 144 -~ Trznsfer of techhology

llew paragraph 1 (former peragraph 8 of Article 151)

1. The Authority shall take measures in accordance with this Convention:

(2) to acquire technology and scientific knowledge relating to activities in
the Area; and

(b) to promote and encourage the transfer of such techmology and scientific
knowledge so that all States benefit therefrom.

2. To this end the Authority and Stotes Parties shall co-operate in promoting
the transfer of technology and scientific knowledge relating to activities in the
Area so that the Enterprise and all States benefit therefrom. 1In particular they
shall initiate and promote:

(2) Programmes for the transfer of technology to the Dnterprise and to
developing countries.with regard to activities in the Area, including, inter alia,
facilitating the access of the Enterprise and of developing countries to the
relevant techmology, under fair and reasoncble terms and conditions;

(b) Measures directed towards the advancement of the technology of the
Enterprise and the domestic technology of developing countries, particularly
through the opening of opportunities to personnel from the Bnterprise and from
developing couniries for training in marine science and technology and their full
participation in activities in thc Area.

Article 150

General policies relating to
sctivities in the Are=

Activities in the Arez shell be carried out in accordance with the provisions
of this part of the present Convention in such o manner as to foster heclthy
development of the world cconomy and balanced growth of internctional trade, and
to promote international co-operation for the over-zll development of all
countries, especielly the developing countries and with a view to ensuring:

(2) orderly and safe development and rational managenent of the resources of
the Arez, including the efficient conduct of activities in the irea and, in
accordence with gound principles of conservation, the avoidance of unnecessary
weste;

(b) the expanding of opportunities for participation in such activities
consistent particulorly with articles 144 and 1438;

(¢) porticipotion in revenues by the Authority and the transfeor of technology
to the Interprise and developing countrics as provided for in this Convertion;

(d) incressing aveilebility of the minerals originating in the Area as are
also produced outcide the Areea us necded to essurc adequale supplics to consumers
of such minersals;
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(e) just znd stable prices remunerative to producers and fair to consumers for
minerals originating both in the Area and also outside the Arer and
promoting equilibrium between supply and demandj

(f) the enhencing of opportunities for all Stotes Porties, irreéspective of
their social and economic systens or geogrephical locetion, to participate in the
development of the resources of the Arec and preventing monopolization of the
exploretion and exploitation of the rescurces of the Area; and

(¢) the protection of developing countries from adverse effects on
their economies or on their earnings resulting from o reduction in the price of an
affected mineral, or in the volume of thet mineral exported; to the extent that
such reductions are caused by activities in the Area, &s provided in article 150 bis.

Article 150 bis

Production policies

ithout prejudice to the objectives set forth in article 150, and for the
purpose of implementing the provisions of paragraph (2) of article 150:

1. Acting through existing forums or such new arrcngements or agreements as may
be oppropriste, and in vhich a1l interested parties participate, the Authority
shall take measures nccessery to promote the growth, efficiency end stability of
markets for those ~——ma——ee- commodities produced from the resources of the Area,
at prices remunerative tc producers znd fair to consumers., All Gtates parties
shall co-operate to this end. The Authority shall have the right tc participate in
any commodity conference dealing with those coumodities. The Authority shall have
the right to become &« parity to any such arrangement or agreement resulting from
such conferences as are referred to zbove. The participation by the Authority in
any organs established under the errangements or agreements referred to above shall
be in respect of the production in the irca and in zccordance with the rules of
procedure established for such organs. The Authority shall carry out its
oblisations under such arrangements or cerecments in & mammer which assures &
uniform and non-discriminstory implementotion in respect of 21l production in the
Lres of the minerals concerned, In doing so, the Authority shall zct in a manner
consistent with the terms of existing contracts and approved plans of work of the
enterprise.

2. During zn interim period specified in sub-paragraph 2(a), the Authority shall
ot approve any plan of work covering exploitation if the level of production of
hinerals from nodules as specified in thet plan of work will cause the rickel
Production ceiling, as calculetcd pursuant te sub-paresraphs 2(b) and 2 (c) during
the yecr of approval of the plan of work, to be exceeded durins sny year of plenned
Droduction. Should the level of planned nicliel production not czuse the ceiling to
be so exceeded, the level of nickel production specified in that plan of work shsll
be authorized.

(¢) The interim period shall bezin five veurs prior to 1 Junuiry of the year
in which the earlicst commercicl production is plenned to commence under &n
approved plan of work. In the event that the ecrliest commercial production is
deleyed beyond the vear originslly plemncd, the beginning of the interim period and
the production ceilinz originally calculated shall be adjusted cccordingly. The
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interim period shall last twenty-five years or until .the day when such new
arrangements or agreements as are referred to in paragraph 1 above enter into force,
whichever is earlier. The Authority shall resume the power to limit the production
of minerals from .dules as provided in t is Article for th: remainder of the
wenty-five year period if the said earrarccments or agreements should lapse or
become ineffective for any reason whatsoever.

(b) The production ceiling for any year, beginning with the year of the
earliest commercial production, shall be the sum of (i) and (ii) below:

(i) The difference between the trend line values for annucl nickel
consumption, as calculated pursuant to sub-paragraph 2 (c) for the
year immediatcly prior to the year of the earliest commercizl
production, znd tho vear immediately prior to the commencement of
the interim period:;

(ii) Sixty per cent of the difference between trend line values for
~ nickel consumption, as calculated pursuant to sub—paragraph 2 (c),
for the year for which the ceiling is being calculated, and the year
immediateiy prior to the year of the earliest commercial production.

(c) Trend line values used for computing the nickel production ceiling shall
be those annual nickel consumption values on a trend line computed during the year
in which 2 plan of work is approved. The trend line shall be derived from & linear
regression of the logarithms of actual annual nickel consumption for the most
recent 15-year period for which such data are aveilable, time being the independent
variable,

3. The Authority shall regulate production of minerals from the Area, other than
minerals from nodules, under such conditions and applying such methods as may be
approprizte. Regulations adopted by the Authority pursuant to this provision will
¢ _subject to the procedure set forth in article o« o o & (enﬁry into force of
amendments *o thic Convention).

4., TFollowing recommendotions from the Council on the basis of advice from the .
Gconomic Planning Commission, the Assembly shall establish a system of compensation
for developing countries which suffer adverse effects on their export earnings or
economies resulting from e reduction in the price of an affected mineral or the
volume of tnat mineral exported, to the extent thot such reduction is caused by

cctivities in the Lrea.

Article 15C ter_

1. The Authority. shall awvoid discrimination in the exercise ofji§ powers and
functions, including the granting of opportunities for activities in the Area.

2. Special consideration for developing countries, including particular
consideration for the land-locked and geographically disadvantaged among them,
specifically provided for in this part of the present Convention, shall not be
deemed to be discriminetion,

D £11 rights granted shall be fully safeguarded in accordance with the
provisions of this Convention.
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Article 151 - System of exploration and exploitation

l. Activities in the Arez shell be organized, carried out and controlled by the
Authority on behalf of menkind as a whole in accordance with the provisions of this
erticle as well as other relevant provisions of this Part of the present Convention
and its annexes, and the rules, regulations and procedures of the Authority adopted
under subparagraph (xvi) of paragraph 2 of article 153 and subparagraph (xiv) of
article 160. '

2, Activities in the Area shall be carried out
—=wme———- ag prescribed in paragraph 3 below:

(i) by the Enterprise, and

(ii) in association with the Authority by States Parties or Stote Entities, or
persons naturzl or juridical which possess the nationality of States
Parties or are effectively controlled by them or their nationals, when
sponsored by such States, or any group of the foregoing which meet the
requirements provided in this part of the present Convention including
annex II.

J. Activities in the irea shall be cerried out in accordance with a formal
written plan of worl drawn up in accordance with ammex II to the present Convention
and approved by the Council after review by the Technical Commission. In the case
of activities in the Area carried out as authorized by the Authority by the
entities specified in subparagraph (ii) of paragraph 2 of this article, such a plan

of work shall in accordance with paragraph 3 of amnex II
be in the form of a contract. Such contracts may provide for joint arrangements
in accordance with paragraph 5 of annex II.

4. The Authority shall exercise such control over activities in the Area as is
necessary for the purpose of securing compliance with the relevent provisions of
this Part of the present Convention, incluuing its annexes, and the rules,
regulations and procedures of the Autherity adopted under subparagraph (xvi) of
paragraph 2 of article 153 and subparagraph (xiv) of paragraph 2 of article 160 and
the plans of work approved in accordance with paragraph 3 of this article. State
Parties shall assist the Authority by taking all measures necessary to ensure such
compliance, in accordance with article 139.

5« The Authority shall have the right to toke at any time any measures prcvided
for under this Part of the present Convention to ensure compliance with its terms,
and the performance of the control and regulatory functions assigned to it
thereunder or under any contract. The Authority shall have the right to inspect
all facilities in the Area used in connexion with activities in
the Area,

6. 4 contract under paragraph 3 of this article shzll provide for security of
tenure, Accordingly, it shall not be . , revised, suspended or
terminated except in accordance with parcgrephs 12 and 13 of annex II.




Article 153 - The Review Conference

1. Twenty years from the approval of the first contract or plan of work under the
present Conventic: the Assembly shall convene a conference 7>r the review of those
provisions of this Part of the present Convention and the amnexes thereto which
governs the system of exploration and exploitation of the resources of the Area,
The Conference shall consider in detail, in the light of the experience acquired
during that period; whether the provisions of this Part of the present Convention
governing the system of exploration and exploitation of the resources of the Area
have achieved their aims in all respects, in particular whether they have —w———
benefited mankind as & whole, whether they heve not resulted in an excessive
concentration of the exploitation of these resources in the hands of a small number
of States, whether the economic principles set forth in Arts. 150 and 150 bis have
been complied with and whether the régime has resulted in a just distribution of
the pbenefits from activities in the Avea, in the light of the general economic
situation of developing countries.

2. Deleted.

3. === The Conference
shall ensure that the principles of the common heritage of mankind,
the international régime designed to ensurc its equitable exploitation for the
benefit of all countries, especially the developing countries, and an Authority to
conduct, organize and control activities in the Area are maintained. It shall alsa
ensure the maintenance of the principles laid down in this Part of the present
Convention with regard to the exclusion of claims or exercise of sovereignty over
oeny part of the Area, the generzl conduct of States in relaticn to the Area, the
prevention of monopolization of activities in the Area, the uce of the Area
exclusively for peaceful purposes, ecoromic aspects of activities in the Area,
scientific research, transfer of techrology, protection of the marine enviromment,
and of humzn life, rights of coastal States, the legal status of the superjacent
waters end air space and accommodation as between the various forms of activities
in the Area and i the marine enviromment

4. The Conference .shall esteblish its own rules of procedure.

5. Decisions adopted by the Conference under the provisions of this.article shall
not affect rights acquired under existing contracts. '

6. T'ive years after the commencement of the Review Conference, and until an
coreement on the system of exploration and exploitation of the resources of the Area
enters into force, the Assembly may decide, by the majority required for questions
of substancc, that no new contracts or plans of work for activities in the Area
shall be approved. iowever, such decision shall mot affect contracts already
approved, or contracts and vlans of work for the conduct of activities in the areas
clready reserved in occordance with paregraph 5 (j) of Annex II.

Afmnex II, Parcgraph 4 (c)(ii)

Tew: (ii) Hake cvailable tc the Authority a general description of the equipment
and methods tc be used in caorrying out activities in the non-reserved area, as
well 25 other rclevant information about the characteristics of such technology.
That description si:all be submitted with the application and thercafter
whenever a substanticl technological chenge or irmmovotion is introduced.



New:

Hew:

Hew:

(ii bis) Undertake to use, in carrying out activities in the Area, techmology
other than that covered by (ii ter) only if he has obtained written assurance
from the owner of the technology that he will, if and when the Authority so
requests, mal:e availeble to the Enterprise that technology under licence or
other appropriate arrangements and on fair and recsonable commercial terms

and conditions,

(ii ter) (former (ii bis) in the ICNT) Undertoke to make available to the
Enterprise, if he receiveg the contract and on fair and reasonable commercial
terms and conditions, the technology which is to be used by him in carrying
out activities in the Area and which he is legally entitled to transfer. This
shall be done, upon the conclusion of the contrzct and if and when the
Authority shall so request, by means of licence or other appropriate
arrangements which the Contractor shall nesotiste with the Enterprise and which

shall bé 'set forth in a specizal asreement supplementzry to the contract.

(ii guater) Undertzke to facilitate, upon the conclusion of the contract and
if and when the Authority shall so request, the acquisition by the Enterprise
under licence oxr other appropriate arrangements and on fair and reasonable
commercizl terms and conditions, the technology which is to be used by the
Contractor and which the Contrcctor is not legally entitled to transfer.

(ii quinte) Undertake the samc obligations as those prescribed in (ii bis),

(ii ter) and (ii quater) for the benefit of a developing country or a group of
developing countries which has applied for a contract under paragraph 5 (j)(ii),
provided that these obligations shall be limited to the exploitation of the
reserved part of the Area proposed by the applicant, and provided that
activities under the contract sought by the developing country or group of
developing countries would not involve transfer of technology to a developed
country or the nationals of a developed country.

Paragraph 5 (j)(iv)

If upon a request in accordance with paragraph 4 (c), the pertinent

nenotiations are not concluded within a reasonable time, either party may refer any

matter arising in the negotiations to conciliation in accordance with Annex IV of

this Convention. The conciliation commission shall within 60 days make

recommendations to the parties which shall form the basis of further negotiations.

Should the latter negotiztions fail, either pariy may rcfer to binding arbitration,

within 90 days, the gquestion of the fulfilment of the undertakings made in

accordance with paragraph 4 (c). In the event that the Contractor does not accept,

or fails to implement the arbitral decision, the Contractor shall be liable to
penalties in accordance with the provisions of paragraph 12 of this Annex.
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LWEX B
CORRIGCIDUI! IN ENGLISH ONLY HAS BEEN INTRCDUCED IN THE TEXT

NEGOTIATING GROUP 1
SUB~-GROUP OF TECHWICAL EXPERTS
Progrecs Report
1. The Sub-Group was invited to consider the technical problems associated with
any fomula that might be used to limit production of minerals from the Area. The
Sub-Group noted the work of the Informal Sub-Group of Technical Experts that met in
New York during the informal intersessional meeting in February 1978.
2. It was agreed at the first meeting that the Sub-Group should approach the
technical problems under three main headings, which would serve as the agenda:-lj
(2) discussion of the technical problems involved in a production limitation
formule and drafting a text that is technically unambiguous;
(b) examination of the issues involved in converting a quantity of nickel
(the "cumulative growth segment") into numbers of mine sites;
(c) identification and clarification of any other technical problems that

might arise in relation to any production limitation formula.

3. This progress report rcfers only to the first item on this agenda
(sub-paragraph 2 (a) above), with particular respect to sub-paragraphs (iii)

and (iv) of Article 150 (1) (g) (B).

4. Some experts emphasized that the complete system of production limitation
should be considered as a whole and that it might be necessary to consider the
ways in which any formula might be used, to ensure that the system that emerged
would be functional. To that end, it was indicated that the Sub~Group would need
to consider the relevant parts of Amnex II of the ICNT. It was pointed out that
there are specific references in paragreph 5 (c), (e) and (g).

The Future

5¢ The experts agreed that, by definition, the future is unknown and unknowable,
but it was recognized that some statements about future consumption or production
of nickel are more likely to be proved true than others. There was some
discussion of the relative merits of indicating possible future events by
projecting past trends, or of carrying out sectorial (or multiple contingency)
analyses of the end uses to vhich nickel is put.

1/ But see parsgraph 18 below,
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6. It vas concluded that for the present purpose, projection of past trends

is the appropriate procedure.

The Historical Uata to be used (the "daia base")

7. It was agreed that, preferably,:data published by the Statistical Office of
the Department of Tconomic and Socizl Affzirs of the United Mations should be

used. As a result of preliminary discussion of the merits of using demand,

consumption or production data, two experts were invited to anzalyse historical
series of world nickel production and consumption date. The results are in
innex I of this report.

8. These two experts reported that only mine production data appear to be
published by the United Nations. 4As far as the experts could establish, world-wide
consumption data are published only by Hetalgesellschaft and the Vorld Bureau of
Hetal Statisticsg/ and they had used data in "letal Statistics", published by

the former. It was suggested that the United Hations Statistical Office should
be invited to male availoble world nickel consumption statistices.

9, The results in Tablés 2 and 4 in Annex I show that for the periods studied
(20 years, 1957 to 1976; 10 years, 1957 to 1966 and 1967 to 1976) the annual
growth rates of consumption (6.23 per cent) and both mine and refinery production
(6,06 per cent and 6.02 per ccnt) were similar over the 20-year period. But
during the second 1O-year period (1967 to 197G) the annual growth rate in
consumption (3.94 per cent) had been significantly lower than the rates for
production (5.2 yer cent and 5.7 per ceni) during the same period and much lower
than the rate of growth of consumption during the first 10-yezr period

(9.1 per cent).

10. It wasrpointal out thot during both 10 and 20-ycar periods, average consumptio:r
wvas about 5 per cent less than average refinery production.

11, Some experts believed that, ideally, demand date?/ should be used although,
in practice, as these are not available, they rccognized that consumption date
would have to be used. Preferably these should relate to consumption of primary

nickel, Recent trends are more accurately reflected in consumption data.

g/ Subsequently it was pointed out that consumption data are also published
by Imétal.

The terms used werc discussed briefly. Definitions and short comments
contributed by one delegation are given in Amnex II.
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12. Other experts suggested that it would be more appropriate to use nickel
production data, as the formula being considered is related to the limitation of
production of metals from nodules. It wes suggested that the use of mine
production data, rather than those for refinery production, would be more
appropriate. It was said that a greater element of judgment is involved in the
compilation of consumption statistics than applies to production statistics.,

13, It was zlso said that theoretically consumption and production data should be
the same over a long enough time period,

14. It was suggested that the choice should be left to the Authority or to one of
its organs, but it was also szid that the decision should be made by the Conference.
15. The Sub-Group cgreed that consumption data should be used (subject to
paragraph 23 below).

Methods of Analyses of Historical Series

16, 1t was agreed that it is appropriate to fib&/ historical series of data to an

exponential growth curve or equation, in which the annual rate of change is
expressed as a constani percentage.

17. It was agreed that either of the two eguations (paragraphs 2 and T of Annex I)
used by the two experts could be used with equel validity. This procedure is
called regression anzlysis.

13. It was noted that during earlier discussions a different procedure had been
suggested by some experts based on the "average annual increase". The Sub-Group
agreed to consider this procedure after it had completed work on the second item
on its agende.

The Length of the Historical Series

19. Some experts stressed thot the historicel data analysed should extend over &

period of 10 years, so that the most recent trends in consumption are reflected
as much 2s possible in the results of the analysis. In turn, this would ensure
that projection of historical trends would reflect recent trends as accurately

as possible,

20. Other experts believed that analysis of a 20-year historical series is
necessary in order to provide a statistically more rcliable basis for pro jections,
as well as to reduce the effect 6f shorter term cyclical fluctuations in the level

of consumption or production.

4/ By the least squares method, a mathematical procedure for obtaining the |
best fit of scattered data to a curve.
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21. The difference between using 10 and 20-year periods was expressed as being
that they would provide, respectively, more sensitive or more stable projections
of future growth. The Sub-Group agreed that 15-year historical series of data
wvould provide an appropriate balance between these two criteria (but see
paragraph 23 below).

Frequency of Revision of Calculations

22. It was agreed that analysis of historical data should be carried out
annually (but see paragraph 23 below).
Calculation of the Cumulative Growth Segment (or "ceiling")

23. The Sub-Group agreed that each year the first step in calculating the
cumulative growth segment should be regression analysis of a 15-year historical
series of world nickel consumption statistics, to provide an exponential trend
line which can be projected into the future. Agreement to use consumption data,
a 15-year series, direct projection and annual revision was seen as part of a
mini-package which would also include the final stage of the calculation
(paragraph 24 below). Adoption of these elements would not prejudice later
consideration of the views of the experts referred to in paragraph 18 above.

24. Discussion on the final steps in the calculation concentrated on two
methods:

(a) each year, subtracting the amount of nickel corresponding to
consumption of nickel in, for example, 197 on the current
trend "ine, from the amount of nickel correspond:ng to the
future year on the projection of the same current trend line;

(b) each year, subtracting the amount of niclel corresponding to
consumption of nickel in, for example, 1979 on the trend line
calculated for the initial year, from the amount of nickel
corresponding to the future year on the projection of the current
trend line.

25. Some experts considered that the method outlined in paragraph 24(a) is more
satisfactory, as both the base amount (in, for example,.1979) and the future
amount would be obtained from the same trend line. It was suggested thaf this

method would provide greater sensitivity.

5/ The example is the year before the start of the interim period
according to the ICHT.
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26. Other experts thought that the method outlined in parsgraph 24(b) hao the
advantage of simplicity, as the same base amount (the amount of nickel consumed
in, for example, 1979, according to the trend line calculated in the first year)
would be used throughout.

27+ The table at Annex III illustrates the application of these methods during
the last 9 years for vhich consumption data are available. It is assumed that the
starting date vwas 1 January 1970.

28, The Sub-Group agreed that the method outlined in paragraph 24(a) should be
used. A draft indicating how the conclusions of the SubeGroup could be
incorporated in Article 150 (1)(g)(B) is included as Annex IV.

Application

29. The Sub-Group was reminded that any system of production limitation that
might be devised must be functional, so that the use to which it is going to be
put must be borne in mind. For example, it was pointed out that it would be
necessary to consider the lead-time or time-lag that there would be between the
appli¢ation to the Authority for a contract or plan of work and the start of
commercial production. It was agreed that this 1ssue would need to be considered
and that it seems to foll within the scope of the third item on the Sub-Group's:
agenda (para. 2(c) above).

30. It was also agreed that there would be a need to consider Article 150 (1)(g)
as a vhole in the application of any production ceiling. It was recognized,
hovever, that an understanding would need to be reached in particular on
subparagraphs B(i) and (ii) of that Article to facilitate further work on the
application of a production limitation formula,

General

31. Of the commodities that may be derived from the mineral resources of the
Area, the Sub-Group has considered only the nickel that may be recovered from
manganese nodules. It is recognized, hovever, that at future meetings (under
the third item of its agenda, para. 2(c) above) it should examine the technical
problems associated with other commodities that may be affected by the application
of 2 production limitation formula.

32, Although this report is presented by the Chairman of the Sub=Group, it has
been accepted by the members as a summary of its work and of the conclusions

reached.
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Annex T

COMPARISON OF HISTORICAL DATA ON NICKEL
BY CANADIAN AND UNITED KINGDOM EXPERTS

Introduction
1. At the request of the Chairman of the Sub-Group of Technical Experts, least
squares regressions were performed on three sets of historical nickel data,

assuming that the intrinsic growth function is an exponential curve,
2, This curve can be defined by the following equation:
y = 8ebx
that is log y = log 8 + bx
vhere: y is the quantity (in thousands of metric tonnes)
is time in years

is the value of y when x is O

o o o

is the "instantaneous"g/ growth rate
e is 2,7183 (a mathematical constant)
3. Solution of the exponential equation (using an HP65 programmable calculator
with programme STAT 1-23A) for the "best‘fit" (using the least squares regression
method) to the data yields values for a and b. In addition, a measure of the
goodness of fit (coefficient of determination: r2) and the arithmetical average
of the historical data were calculated.
4, The data considered (Table 1) were:
(1) world mine production of nickel;

(ii) world production of refined nickelj;

(iii) world consumption of nickel.
5 For each set of data, calculations were made for a 20-year period from 1957
to 1976 and for a 10-year period from 1967 to 1976,

l/' This was the assumption made for calculating examples by the Informal
Sub-Group of Technical Experts in New York (see Chairman's Report,
16 February 1978, paragraph 7).

2/ This "instentaneous" growth rate will be numerically different from the
constant average growth rate on an annual basis - the latter rate is utilized for
calculations herein.
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Table 1. Nickel Datag

Year EEEE. BEEEEEQ Consumption
—_— Production Production
Thousand metric tonnes

1957 299.4 275.4 235.3
1958 227.0 222.5. 196.4
1959 269.8 280.4 249.2
1960 341.7 327.0 292.7
1961 377.2 354.7 320.8
1962 371.6 365.5 318.0
1963 370.3 345.2 342.9
1964 391.4 380. 4 401.7
1965 420.9 407.9 431.0
1966 415.8 401.8 467.6
1967 476.2 463.4 - 473.0
1968 545.3 487.3 490.4
1969 512.6 480,5 502,.8
1970 665.6 607.1 576.6
1971 661.1 619.6 526.6
1972 62544 583.4 580.1
1975 674.1 656.2 655.2
1974 736.8 716.1 707.2
1975 743.5 712.1 5745
1976 778.9 751.2 665.7

Scurce: "Metal Statistics", Metallgesellschaft.
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. : P - . . n . . 2
6. Beuation coefficients, (a, u), the coefficient of determnination (r ), the

oS

"consctant annual grouth rate" and the avercge of the historical date ore listed

belov:
Table 2
TFor the 20-vesr »eriod 1257-1076
a b 2 ﬁrovth averane
= - = rote ————
Hine Production 255.4 .06 .OA 5.0 AT .2
Refined Production 241.2 .06 05 6.02 Ai2.1
Consumption 22A..7 6 .52 6.25 A5C. A
Tor the ll-yeaor weriod 10567-12075
a2 b] r2 £routh averase
L= - - rate e
Mine Production 481.4 .05 .04 5.20 644.0
Refined Production 441.5 06 .01 5.72 607.8
Consumption 461.2 .04 .72 3.04 575.2

Alternative liethod
7. An 2lternative method that achieves exactly the some results is to employ

the following formula:

r=h (1 +R)

8. Vhere y = the quantity (of consumption or production, etc.)
% = time, measured in yeors
A = a constant renresenting the quantity in year x =
R = o constant representing the amnual growth rete

(2s a fraction of 1; therefore, mmltiply by 100 to obtain

the percentage crowth rate).
9. The formule con be recommized-as the familiar Ycompound interest" formula.
It also has the advantage of being readily expréssed in the folloving lineor form:

log y = log A + x log (L +R)

10. Vhere loz represents the logarithms to any base, including natural logarithms
to base e. It is usually easiest, ond most conveniently illustrated graphically,
by using common logarithms to base 10.
11. The task is to evaluate the constants A and R from a given set of recorded
data, that is for N values of x and y where N = the number of years covered,
Computation is aided by measuring x, that is time, in years from a certain base
year instead of in actual years. For example, if 1956 is the first year where
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X = 0, and so on. Any year can be selected for this purpose which is solely to
simplify the arithmetic. All that has to be remembered is that in presenting

the results the year from which x is measured must be stated.

12. From the recorded data o number of straightforward calculations now need to
be made. Using the conventional sign é’(capital sigma) to indicate summation

of all the values over the given range of years N, one needs to calculate the
following: 2: log y, ¢ x log v, 2: x, and ¢ %2,

13. These are then substituted in the two normal equations used in this technique
(referred to as the method of Least Squares):

{ lozy =¥ logh + loggl +R)§ x
§ X log y = x log A + log(1 + R){ %2

14. Solution of these simultaneous equations by simple algebra yields the values
of the constants A and R.
15. The use of this method is illustrated by the following three examples, using
the date base provided in Teble 3 attached to the "Informal Sub-Group of
Technical Experts: Chairman's Report", dated 16 February 1978 (with the addition
of assumed data for 1977 and 1978 from Table 2 in the same Report).
Table 3
Vorld Consumption of Nickel: 20 years, 1959-1978

"Denmand" in thousand metric tonnes

Year X y (actual) v (predicted)

1959 1 249.2 290.4 Note: x is expressed in years measured

1960 2 292.7 306.0 from 1958 = Q.

1961 3 20,8 302.4

1962 4 518.0 339.7

1963 5 344.9 357.9 Substitutions of any value of x

1964 6 396.8 377.1 in the regression equations below

1965 7 425.6 397.3 gives the corresponding predicted

1966 8 467.6 418.6 value of y. These are shown in

1967 9 473.0 441.1 the adjoining colum for-all

1968 10 490.4 464.8 values of x from x = 1 to x = 20,

1969 11 502.8 489.7 g0 that the values for y generated

1970 12 576.6 516.0 or predicted by the equation may

1971 13 526.6 543.6 be compared with the actual data

1972 14 580.1 572.8 for the same year.

1913 15 655.2 693'5 If projection to, say, the year

1974 16 107.2 635.9 1980.1is .required, then

1975 17 574.5 670.0 (Lo Tedmired, _

1976 18 665.7 705.9 substituting x = 1980 —.1958.- 22

1977 19 695.7 743.8 in the regression equation gives
p ’ * a projected "demand" for 1980 of

1918 20 127-0 783.7 y = 870 thousand metric tonnes.
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16. The values of x and y (actual) are given in the deta base. Using only

these and a simple pocket calculator (HMP45) the following summations were obtained:

N = 20, {x = 210, <x° = 2870, L log y = 53.57188, <x log ¥ = 577.59503

17. Substitution in the two normal equations gave the followingz:

53.57188 = 20 log 4 + 210 log (L + R) ) Common logerithnms
577.59503 =210 log A + 2870 log (1 + R) to base 10

18. Solution of these simultanecus cquations gave:

log A = 2.44033; hence (antilogoritim) A = 275.6
and log (1 + R) = 0.02269, hence (antilogarithm) (1 + R) = 1.05363 and R = 5.363%

19. Hence, the required regression equation is y = 275.6 (1.05363)" or, in its

linear foirm, log vy = 2.4403% + 0,02269 x. Substitution of any value of x

(time, in years) gives the predicted "demznd" either within the period of the

data base (illustrated above) or extrapolated beyond it (i.e. projected).

Table 4
WYorld Consumption of Uiclel (Hetzllresellschaft data): 10 years

1957-1966

Years X v {actual) vy (predicted) for comparison

1957 1 255.3 212.1

1958 2 196.4 231.5

1959 3 249 .2 252.6

1960 A 292.7 275.6

1961 5 320.8 300.7

1962 6 318.0 528.2

1963 7 344.9 358.1

1964 8 596.9 390.8

1965 Q £25.6 426.4

1966 10 467 .6 £65.7

log y = log & + x log (1 + R)

n=10, €x =5, £x° = 385, Llog y = 24.97154, <z log y = 140.47116
.° 24.97154 = 10 log 4 + 55 log (1 + R)
and 140.47116 = 55 log A + 385 log (1 + R)
Hence, log A = 2.28864 and, antilog, & = 194.4
log (1 + R) = 0.03791 and, antilog, (1 + R) = 1.09122, i.e. R = 9.122%
Regression: log y = 2.28864 + G.05791 x
or: y =194.4 (1.09122)*
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Table
World Consumption of Hickel (Hetallgesellschaft data): 10 years

1967-1976

Years X v (actual) y (predicted) for comparison

1967 1 475.0 479.4

1968 2 2904 498,2

1969 5 502.8 517 .8

1970 4 576.6 538.2

1971 5 526.6 559.4

1972 6 53C.1 581.4

1973 7 655.2 604.3

1974 8 707.2 628.0

1975 9 574.5 652.8

1976 19 665.7 €73.4

log ¥y = log A + x log (1 + R)
n =10, £x = 55, é:;z = 385, £ log y = 27.56115, S x log y = 152.96942
27.56115 = 10 log A + 55 log (1 + R)
and 152.96942 = 55 log A + 385 log (1 + R)
Hence, log A = 2.66391 and, antilog, A = 461.2
and log (1 + R) = 0.01676 and, antilog, (1 + R) = 1.03935, i.es R = 3.935%
Regression: log y = 2.66391 + 0.01676 x
or: y = 461.2 (1.03935)%
Results usinz alternative Method

20. The values of A (representing the quantity in year x = o) and R (the annual
growth rate) for consumption data can be summerized as follows:

Table 6
Consumption

A R
20-year Period 1959-1978 275.6 5,363
10-year Period 1957-1966 194.4 9.122%
10-year Period 1967-1976 461.2 3.935

21. The calculated "best fit" curves are showvn graphically in Figures 1 and 2.
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Figure |

World "Demand" for Nickel: 20 years 1959-1978
Data base: Table 3 of this Annex.
e = Actual "demand" 1959-1978 as given in the data base,
~— = Regression line 1959~1978:
y = 275.6 (1.05363)"

where y = world "demand" in thousand tonnes
and x = time in years measured from 1958 = O.

- = = = Projection of 1959-1978 regression line.
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Figure 2

World Consumption of Nickel 1957~1976 (Metallgesellschaft data)

Separate analyses of the two consecutive periods 1957-1966 and 1967-1976.

@ = Actual world consumption as recorded by Metallgesellschaft,
e~ = Regression lines for 1957-1966 and 1967-1976.

1957=1966 regression: 1967-1976 regression:
¥ = 194.4 (1.09122)* ¥ = 461,2 (1.03935)"
where y = consumption in where y = consumption in
thousand tonnes thousand tonnes
and Xx = time in years, and x = time in years,
measured from measured from
1956 = 0, 1966 = Q,
World
consumption
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tonnes
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800
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300
200 °
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Annex IT
DEFINITIONS (in physical terms)

1. There are difficulties in measuring demand. An estimate of demand is
probably best arrived at by measuring the two principal elements which constitute
demand.:

(a) demand for consumption;

(b) demand for stocks (where demand for stocks can be negative).
n A practical definition capable of statistical measurement is:

Demand = consumption -- changes in consumers' stocks.
3 Demand is more elastic than consumption.
4. Production can be measured at either the mine, smelter or refinery and can
be expressed as:

Production = demand . changes in producers' stock.
5e Production is less elastic than consumption.
6. Consumption may be measured at any point in a long chain of processing from
industrial absorption (of crude metal) to final end-use (in manufactured articles,
~.o. in stainless steel saucepans).
[ For convenience in compilation, some consumption figures may be those for
deliveries from producers., The available world consumption data for nickel
the;efore relate more to demand, as producer deliveries include those to
~ongsumers' stocks: as an indication of consumption, the data are more closely

related to industrial absorption than to final end-use.
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Anmnex IV

Annex IV
POSSIBLE REDRAFT OF ARTICLE 150 (1) (2) B (iii) AND (iv)

(iii) Por the first year of the interim neriod referred to in subparagraph (i)

above, the rate of increase in annual world nickel consumption shall be the
constant annual rate of increase in annual world consumption of nickel during

the latest 15-year period prior to 1 January 1930 for whiclh satisfactory data

are available., Such rate of increase shall be derived from a linear regression
of the logarithms of the annual nickel consumption on their respective years,
tine being the independent variable.

(iv) Thereafter, this rate of increase shall be recalculated every year by
applying the aforesaid method and using corresponding data from the latest
15-year period for which such data are available,

(v) TFor the first year of the interim period, the base amount for determination
of the cumulative growth segment shall be world consumption for the year 1979
obtained by projecting to that year the linear regression described in
subparagravh (iii) above.

(vi) The base amount for each subsequent year shall be world consumption for
the year 1979 according to the recalculated regression described in

subparagraph (iv) above.

(vii) The cumulative growth segment shall be the difference between world
consumption projected to the year in question and the recalculated base amount
for 1979; annual consumption shall be projected on the linear regression obtained
in the manner described in subparagraphs (iii) and (iv) above and the base amount

shall be obtained as described in subparagraphs (v) and (vi) above.
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AITEX §

NEGOTTIATIKG GROUP 1
SUD-GROUP OF TECHNICAL EXPERTS

Second Progress Renort

1. This Second Progress Report refers to the examination of the issues involved
in converting a quantity of nickel (the "cumulative growth segment") into numbers
of mine sites. This is the second item on the Agenda for the Sub~Group (sec
NG1/7, 3 May 1978, paragraph 2).

2. The experts agreed that commercial evaluation would include estimation of the
quantity of polymetallic nodules that will be produced and their content of all
recbverable metals. However, for the work of the Sub-Group in assessing
limitations on the number of mining overations, the quantity of metallic nickel
that is recoverable would be used as a basis for calculation. The Sub-Group
would consider other metals under the third item of its Agenda.

Mine sites

De The Sub-Group agreed that a mine site mcy be defined as one or more areas,
containing deposits of polymetallic nodules on the sea floor, in which there are
sufficient nodﬁles with a high enough grade and abundance to sustain a commercially
viable mining operation.

4. As a nining operation under a single contract or plan of work may mine nodules
from several depczits, it is simpler to r.fer to "mining opc rations" rather than to
"mine sites" in the present context.

Nickel production

5 Some exverts suggested that it could bz assumed that the annual capacity of
each mining operation would be such that about 30,000 tounnes of nickel can be
produced each year.
6. Other experts pointed out that, by analogy with mines on land, the output
of different decp-sea nodule mining operations might be different:

(a) the gquantity of nodules recovered each year might vary between 1 million

and 4% million (dry) tonnes;



(b) generally, the average nickel content is likely to be between 1.2 per cent
and 1.4 per cent for mines operated with the "first generation" of mining equipment;
(¢) the process plant might recover between 35 per cent and 95 per cent of the
nickel present in the nodules.
7. Combination of these variables could lead to between 10,200 and 59,350 tonnes
of nickel being recovered from different opverations. The effect of these variables
is illustrated in Annex I.

Cumulative growth segment

3. Bearing in mind the impossibility of foretelling the future, but remembering
that some possibilities are more probable than others, it was agreed that the
cumulative growth segment of nickel consumption might be assumed to lie in the
range corresponding to constant annual growth rates between 2 per cent and

6 per cent from 1977 to 2000.

9. The cumulative growth segments that would correspond to assumptions that the
constant annual growth rate between 1977 and 2000 is 2 per cent and G ver cent are
illustrated in ifnnex II (calculated by the vrocedure nroposed in the Sub-Group's
First Progress Report, NGL/7).

Lxamples

10. In the following examples no account is taken of the other issues that need to
be considered (see paragraphs 29 and 30 of the First Progress Report, NGl/?). For
example no account is taken of the nercentage that is included in

hrticle 150 (1) (g) (B) (i) of the ICNT, or the lead-time {or time-lag).

11. If it is assumed that 30,000 tonnes of nickel a year are produced from each
mine site and that the constant annual growth rate is 4%-per cent from 1977 to
2000, the cumulative growth segment would admit a maximum of 338 mining operations
in 2000.

12, If it is assumed that tho constant annual growth rate is 2 per cent over the
same period, the maximum number of mining operations with an annual capacity of

nne million tonnes of nodules would be between 27 and 35 in 2000. Alternatively,
if a constant annual growth rate of & per cent is assumed, the corresponding number
of mining operations would be between 143 and 185, If it is assumed that the mining
operations will lhave an annual capacity of 3 million tonnes of nodules, the maximum
number permitted in 2000 would be between ¢ and 11 if the constant annu.l growth
rate is 2 »er cent, and between 47 and 62 if the constant annual growth rate is

6 ver cent.

13. If only a certain percentage of the cumulative growth segient is allowed to
seabed production, th n the numbers of mine sites given in paragraphs 11 and 12

will be reduced by applying the pcrcentage.
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NEGOTIATING GROUP 1
SUB-GROUP OF TECHNICAL EXPERTS

Pinal Repoxrt

1. This third and final report refers to issues related to discussion of items
1 and 2 of the Sub-Group's agenda, as well as to item 3, the identification and
clarification of any other technical protlems that might arise in relation to
any production limitation formula (see paragraph 2-of NG1/7, 3 May 1978).

Different procedure

2. The different procedure referred to in paragraph 18 of the Progress Report
(NG1/7) was considered by the Sub-Group.

3. The method was not difficult to compute. The use of data assuming a two-year
time-lag in publication from reputable statistical sources was in keeping with
recent conclusions of technical experts. The use of an average increase in
consumption for the previous 10 years vwas mathematically sound and posed no
technical problems.

4. A calculation based on actual nickel production was made to assess the
possible effects of the formulation. The results are shown in Tables 1 and 2.
The technical experts did not have available the data needed to assess the
effects of the formulation on all metals, so it was not possible to assess
whether or not difficulties might arise.

5. As a general observation they noted that the maximum possible production
of metals for each 1,000 tons of nickel produced (assuming 90% recovery for each
metal) for one notional example of a high-grade mine would be 1,000 tonnes of
nickel, 870 tonnes of copper, 140 tonnes of cobalt and 17,100 tomnes of
manganese (if recoverable by existing processes).

6. However, the consensus of the experts was that a variable recovery for
each metal was likely, as discussed in greater detail below.

Other metals

7. A% an early stage of the work of the Sub~Group, it was agreed that the
technical problems associated with other commodities that may be affected by
the application of a production limitation formula should be considered
(paragraph 51 of NG1/7, 3 May 1978; paragraph 2 of NG1/9, 9 May 1978).

8. The Sub-Group did not have sufficient time to examine this issue in detail,
but agreed on the following summary of the main relationships between the
relative amounts of nickel, copper, cobalt and manganese that may be consumed
and the relative amounts that may be produced from polymetallic nodules,
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9. Generally, nodules with a high nickel content also contain above average
amounts of copper. The cobalt content of these nodules is usually relatively
low; conversely, cobalt-rich nodules contain relatively little nickel and
copper.

10, Nodules containing between 1.2 per cent and 1.4 per cent of nickel (see
para. 6(b) of NG1/9 of 9 May 1978) may be assumed also to contain 1,0 per cent
to 1.2 per cent of copper, 0,2 per cent to 0.25 per cent of cobalt and ‘

25 per cent.to 30 per cent of manganese. The process plant might be capable
of recovering between 85 per cent and 95 per cent of the copper present in
these nodules, between 55 per cent and 90 per cent of the cobalt and, perhaps,
50 per cent to 90 per cent of the menganese.

11. It can be assumed that as much as possible of the nickel and copper will
be produced from the nodules and ‘that some, if not all, of the cobalt that
can be recovered, will be produced (see paragroph 18). Initially, at least,
manganese will be produced from only some operations.

12. For the sake of illustration, it might be assumed that the metals will be
produced in the following ratios:

nickel 1,000 tonnes
copper 860 tonnes
cobalt 110 tonnes
manganese 6,000 tonnes“/

13, Thus if, for example, 750,000 tonnes of nickel were to be produced from
nodules in the year 2000, production of the other metals might be very
approximately as follows:

copper 645,000 tonnes
cobalt 82,500 tonnes
manganese 4,500,000 tonnes

14. At present, for every 1,000 tonnes of nickel consumed in the world, the
following approximate quantities of the other metals are also consumed:

copper 10,000 tonnes
cobalt 40 tonnes
manganese 10,800 tonnes

15. For the purpose of this comparison, it might be assumed that world
consumption of these metals will be in the same ratio.in 2000. If world
consumption of nickel in 2000 vere assumed to be 2,000,000 tonnes, consumption
of the other metals might thus be assumed to be:

copper 20,000,000 tonnes
cobalt 80,000 tonnes
manganese 21,600,000 tonnes

l/ This is a rough estimate, bearing in mind the uncertainties associated
with the amount of manganese that may be produced.
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16. The metals produced from nodules (para. 13) would therefore account for the
following proportions of world consumption in 2000 (para. 15):

nickel 37.5 per cent
conper 3.2 per cent
cobalt 103. per cent
manganese 21  per cent

17. The differences between these percentages arise from the marked disparity
in the proportions of metals recoverable from nodules (para. 12) and the
proportions of world demand for the same metals (para. 14). Unless some of

the agsumptions made are proved to be seriously in error, the percentages shown
in para. 16 are likely to indicate the contribution that production of copper,
cobalt and manganese from polymetallic nodules may make to world supply, if
nickel contributes 37.5 per cent.

18. With respect to the future market for cobalt, the Sub-Group agreed with
the suggestion that an analogy might be drawn with the development of the
nickel market about 60 years ago. Cobalt has many uses, particularly in steel
and other alloys, but its use may have been restricted by its limited supply
and high price. As the increased availobility of nickel led to extensive
metallurgical research on nevw applications after the first world war, which
in turn led to increased consumption, so the increased availability of cobalt,
at lower prices, from polymetallic nodules, coupled with further metallurgical
research, may lcecad to increased consumption relative to the present ratios
(para, 12).

Lead-time (or time-lag)

19. The need to consider lead-times was recognized during the Sub-Group's
discussions on the calculation and application of a cumulative growth segment
or ceiling (paragraph 29 of NG1/7, 3 Mey 1978).

20, Beczuse commercial production from a project outlined in an approved
application for a plan of work covering exploitation will not occur until
further evaluation of the deposits has been completed and the mining vessel

and other equipment can be constructed, there will be a’ time-lag between the
time of approval of the plan of work and the actuzl production of nickol by that
nining operation.

2l. It was suggested, therefore, that the method of calculating and administering
the ceiling should allow the ceiling in future years to be projected, in order

to determine whether the production specified in a plan of work will cause the
ceiling to te exceeded during the years in which production from that mining
operation will occur,

Conclusion
22, The Sub-Group recognized that there are other technical issues which
might be examined by technical experts if this were considered to be useful

and appropriate.

23. The Sub-Group expressed its appreciation of the support it had received
from the sceretariat.
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TABLE 1

Calculation using historical data showing 10-year average increases

Year in which
calculation
is made
("current year")

10-year historical

data used

Calmalcied
average increcese
(thousand tornes)

Cumulative increase
(thousand tonnes)

1970
1971
1972
1973
1974
1975
1976

1958 - 1968
1959 ~ 1969
1960 - 1970
1961 - 1971
1962 -~ 1972
1963 - 1973
1964 - 1974

2.
4,
3
103.5
129.7
160,9
191.4

@
O3>

Note:

Based on world nickel consumption

Statistica" (Metalgesellschaft).

Hypothetical calculation on the basis
vtes in consumption of

TABLE

statistics published in "Metal

N
<

of assumed constant annual growth

™ and 6% from 197€

Year in which
calculation
is made
("current yere")

10~year data used

Average increasc
based on 2% growth
(thousand tonnes)

Average increage
based on 6% growth
(thousand tonnes)

1988
1989
1990
1991
1992

1976 - 1986
1977 - 1987
1978 - 1988
1979 - 1989
1980 - 1990

14.6
14.9
15.2
15.5
15.8

NN G LN
[o W NP Y
*
N33 O

Note:

Table appended to NGL/9.

The assumed annual consumption data used are the geme as those used in the
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Report of the Chairman of Negotiating Group 2
to the First Committec

I would like, on behalf cf Negotiating Group 2, to make a brief report on its
work to the-Pirst Committee. I would like to begin my report by thanking you for
the guidance and advice which you have given me, T would also like to thank the
Rapporteur of the First Committee, Mr. John Bailey, two members of the Secretariat,
Messrs. Yoshida and Mati Pal, and Mr. Eric Langevad of the UNDP, for their
valuable contributions.

Negotiating Group 2 was appointed by the First Committee. The First Committee
entrusted the Negotiating Group with three agenda items. The first item was the
Financial Arrangements of the Authority. The Negotiating Group discussed in
detail the provisions of Articles 170, 171, 172, 173, 174 and 175 of the ICNT. No
major problem or disagreement was encountered in our discussion of those articles.
On the basis of the discussion in Negotiating'Group 2 I have redrafted thesc
articles, in order to clarify them and to remove ambiguities and é¢éontradictions.

My suggested compromise propodals arc contained in document NG2/4.

The second agenda item assigned to the Negotiating Group was on the Financial
Arrangements of the Enterprise. The Negotiating Group also discussed in detail
the provisions of paragraphs 9 and 10 of Annex III and of Articles 158 (2)(vii) and
160 (2)(xv). On the basis of the discussion in the Negotiating Group, I have
redrafted those provisions. My suggested compromise proposals are contained in
document NG2/5 and Corr.l.

The third item on the Negotiating Group's agenda was the Financial Terms of
Contracts for Exploration and Exploitation. This was by far the most difficult of
the three items assigned to the Negotiating Group. The basis of our discussion
was paragraph 7 of Annex II of the ICNT. It is no exaggeration to say that of all
the provisions in the ICNT, this was probably the most difficult to recad and to
understand. The Megotiating Group discu:sed the main conce~ts and elements in
this paragraph. It was felt, at a certain point, that in order to make further
progress on the details of financial terms of contracts, it was necessary to
establish an open-ended group of financial experts. This was done and very good
progress vas achieved in the meetings of the group of financial experts. We were
able to establish broad areas of agreenment on assumptions, on concepts and on the
schemes of financial payments by Contractors to the Authority. Unfortunately,
because of the pressure of time, and for other reasons, we were unable to complete
our negotiations on:

(1) the amount of the application fee;

(2) the amounts of the annual fixed fec, if paid annually or if paid in a
lump sum;

(3) the percentage of the market value of the processed metals, or the
percentage of the amount of the processed metals produced from the
nodules extracted from the contract area, which a Contractor should pay
to the Authority, if he chooses to make his financial contributions by
way of the production charge;



(4) in the case of a Contractor who.chooses to make his financial
contributions by way of a combination of production charge and share of
net proceeds, three questions remain outstanding: first, how much
should the Contractor pay by way of production charge?; second, what
percentage of the Contractor's total net proceeds should be attributed
to mining of the resources of the contract area?; third, what shonld be
the Authority's share of the net proceeds attributable to the mining of
the resources of the contract area, on each of the eight levels of
profitability I have proposed?

These outstanding issues on financial terms of contracts will have to be
taken up at the next session of our Conference.

My suggested compromise proposals on the financial terms of contracts are
contained in document NG2/7 and Corr.l. Because it deals with such a difficult
subject, I have written a memorandun to explain document NG2/7., The explanatory
nemorandum is contained in document NG2/8 and Corr.l,
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ANNEX A

FINANCTIAL -ARRANGEMENTS CF THE AUTHORITY
The Chaoirman's Surpested Compromise Proposals
| Article 158 (2)(vi)
(redraft)
Assessment of the contributions of members to the administrative budget of

the Authority in accordance with an agreed general assessment scale based upon the
scale used for the regular budget of the United Nations until the Authority shall
have sufficient income from other sources for meeting its administrative expenses.
Article 170
(redraft)

The funds of the Authority shall include:

(a) assessed contributions made by States Parties in accordance with

sub-paragraph (vi) of paragraph 2 of Article 158;

(b) funds transferred from the Enterprise in accordance with paragraph 9(a) of

Annex I1I1;

(c) receipts of the Authority arising from activities in the Area in accordance

with paragraph 7 of Annex II;

(d) loans received in accordance with Article 174; and
(e) voluntary contributions made by States Parties or other entities.
Article IZIE/
(redraft)

The Secretar;-General shall prepare -nd submit to the Council the anmial
budget estimates of the Authority. The Council shall consider and submit to the
Assembly the budget estimates, together with any recommendations thercon. The
Assembly shall consider and approve these budget estimates in accordance with

‘sub-paragraph (viii) of paragraph 2 of Article 158.

Logically, this Article should be renumbered 172 and the redraft of
Article 172 should be renumbered 171.
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Article 1 {2
(redraft)-

(1) The contributions of States Parties referred to in paragraph (a) of Article 170
shall be paid into a special account to meet the administrative expenses of the
Authority until the Authority shall have sufficient funds from other sources for
neeting its administrative expenses.
(2) The administrative expenses of the Authority shall be a first call upon the
funds of the Authority. Apart from the funds referred to in paragraph (a) of
Article 170, the funds vhich remain after payment of administrative expenses may,
inter glie:
(a) be distributed in accordance with paragraph 9 of Article 151 and
subparagraph (xii) of paragraph 2 of Article 158;
(b) be uséd to provide the Enterprise with funds in accordance with
paragraph 4 of Article 169 and subparagraph (a) of paragraph 10 of
Annex III; and
(c) be used {o compensate developing countries in accordance with
subparagraph (g)(D) of paragraph 1 of Article 150, and subparagraph (xiv)
of paragraph 2 of Article 158.
Article 173
(deleted)
(The provisions of this article have been incorporated in the redraft of
Article 172).
Article 174
(redraft)
(1) The Authority shall have the power to borrow funds.
(2) The Assembly shall prescribe the limits on the borrowing power of the
Authority in its financial regulations adopted pursuant to subparagraph (vii) of
paragraph 2 of Article 158.
(3) The Council shall exercise the borrowing power of the Authority.
(4) States Parties shall not be liable for the debts of the Authority.
(redraft)
The records, books and accounts of the Authority, including its annual
financial statements, shall be audited annually by an independent auditor f-o be
appointed by the Assembly.
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FIIAIICTAL ARRANGEMBUTS COF T ENTERPRISE
The Chairman's Suggested Compromise Proposals
Article 150 (2)(vii)

(redraft)

Adoption, upon the recommendation of ‘the Council, of the.financial .regulations

of the Authority, including rules on borrowing and the transfer of funds from the
Authority to the Enterprise, and, upon the recommendation of the Governing Board
of the Enterprise, the rules, regulations and procedures for the transfer of funds
from the Enterprise to the Authority.
Article 160 (2)(xv bis)
' (redraft)
Recommend to the Assembly the financial regulations of the Authority

including rules on borroving and the transfer of funds from the Authority to

the Enterprise.
ATNEX IIT

Paragraph 9 (redraft)

(a) The Assembly shall, on the recommendation of the Governing Board, determine
what portion of the net income of the Enterprise shall be retained as its
reserves, The remainder shall be transferred quarterly to the Authority.

(b) During an initial period, required for the Enterprise to become self=-
supporting, the Assembly shall leave all of the net income of the Enterprise
in its reserves.

Paragraph 10 (redraft)

The funds of the Enterprise shall include:

(a) amounts received from the Authority in accordance with subparagraph (b)
of paragraph 2 of Article 172;

(b) voluntary contributions made by States Parties for the purpose of
financing activities of the Enterprise;

(¢) amounts borrowed by the Enterprise in accordance with the provisions
of paragraph 10 (bis) below;

(d) amounts received through the participation in contractual relationships
with other entities for the conduct of activities in the Area, including

joint arrangements;
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(e) reserves of the Enterprise in accordance with paragraph 9; and
(f) other funds made available to the Enterprise to enable it to carry
out its functions and to commence operations as soon as possible.
Paragraph 10 (bis)
(a) The Enterprise shall have the pover to borrow funds and to furnish such

collateral or other security as it may determine. Before making a public
sale of its obligations in the markets or currency of a State Party, the
Enterprise shall first obtain the approval of that State Party. The total
amount and sources of borrowings shall be approved by the Council on the
recommendation of the Governing Board.

(b) States Parties shall make every reasonable effort to support applications
by the Enterprise for loans in capital markets and from international
financial institutions.

(c) The Enterprise shall be assured of the funds necessary to explore and
exploit its first mine site on its own and to meet its initial administrative
expenses,; to the extent that such funds are not covered by the other funds
referred to in paragraph 10 above. Debts incurred by the Enterprise to
this end shall be guaranteed by all States Parties in accordance with
the scale referred to in subparagraph (vi) of paragraph (2) of Article 158.
To the extent necessary for securins such loans, States Parties undertake
to advance as refundable paid-in capital, up to one-third of the liability
which they will have incurred under this subparagraph. In lieu of debt
guarantee, a State Party may make a voluntary contribution to the Enterprise,
of an amount equivalent to that portion of the debts which it would
othervise be liable to guarantee.

Paragraph 10 (ter)

T fupfo, osseto mad armoncss of the Ontirprise shell be kept scparate and apart

Tz Tunlo,

from those of the Authority. The provisions of paragraphs 10, 10 (bis) and of
this paragraph shall not prevent the Enterprise from making arrangements with
the Authority regarding facilities, personnel and services and arrangements for
reimbursement of administrative expenses paid in the first instance by either

organization on behalf of the other.
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PITANCIAL TERIS OF CONTRACTS

[

7, The Chairman's Suzocsted Cormpromise Proposals

Paragraph 7, jAnnex II

In adopting rules, regulations and procedures concerning the financial
terms of a contract between the iuthority and the entitiss referred to in
sub-paragraph (ii) of paragreph 2 of Article 151, and in negotiating those
terms within the Trameworl of thz provisions of ¥Yart XI of the present
Convention, and oif those rules, regulations and procedures, the Authority shall
be guided by the following objectives:

(a) to enzure optimum revenues for the Authority from the proceeds of
commercial cxploitation;

(b) to attract invectments and “technolosy lo the exploration and
exploitation of the Area;

(c) %o ensure equality of financial treatment and comparable financial
obligations on the nart of all States and other cntities which obtain
contracts;

(d) to provide incentives on o wniform and non-discriminatory bvasis for
contractors to undertake joinit arrangements with the Lnterprise and
develoning countrics or their nationals, and to stimulate the transier
of technology thereto; and

(e) to enable the IDnterprise to engage in sca-bed mining effectively from
the time of entry into force o7 this Convention.

Paragraph 7 (bis)

A fee shall e levied for the administrative cost of processing an
application for a coniract and shall be fixed at en amount of 0 ......
per application. the amount of the fee chall be reviewed ab five~yearly intervals
by the Council in order to cnsure that it covers the administrative cost of
processing such an application.

Paragraph 7 (ter)

A Contractor shall pay an annuwal fixed fee of  ...... from the date of
entry into force of the coniract. In lieu of an annual payment, a Contractor
may elect to pay a lwmp sum of { s.e.. .

Parazraph 7 (quater)

In addition to his obligation wnder paragraph 7 (fer) a Contractor may
choose to make his financial contributions to the Authority, (=) by paying a
production charge, or (v) by vaying a production charge and a share of net
procesds.
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Paragraph 7 (quingquies)

(a) If a Contractor chooses to make his financial contributions to the
Authority by paying a production charge, it shall be fixed at .... per cent of
the market value of the processed metals or .... per cent of the amount
of the processed metals produced from the nodules extracted from the contract
area,

(b) The said market value shall be the product of the quantity of the
processed metals and the average price for those metals during the relevant
accounting period. If an international commodity exchange provides a
representative pricing mechaniem, the average price on such exchange shall be
used. In all other cases, the Authority shall, after consulting the
Contractor, determine the averaze price.

(c) In all cases the price used for the sale of such metals shall be the
price for the metals in the most basic form in which the metals are customarily
traded on an international market,

Paragraph 7 (sexies)

(2) If a Contractor chooses to make his financial contributions to the
Authority by paying a combination of a production charge and a share of net
proceeds, the production charge shall be fixed at .... per cent of the market
value of the processed metals produced from the nodules extracted from the
contract area. The Authority!s share of net proceeds shall be taken out of an
amount equal to ... per cent of the Contractor's net proceeds to represent the
net proceeds attributable to mining of the resources of the contract area.

This amount shall be referred to hereinafter as the attributable net proceeds.
The Authority'!'s share of the attributable net proceeds shall be determined in
accordance with sub-paragraphs (b) and (c) below.

(b) In each year, the share of the attributable net proceeds to be
received by the Authority shall be determined according to the rate of return on
the Contractor's devclopment costs. The rate of return on the Contractor's
development costs shall be calculated by dividing by five the sum of the
Contractor's portions of net proceeds, including his share of the attributable
net proceeds in the five most recent accounting periods and expressing this
average as a percentage of the total development cost at the end of that year.
During the initial five years of commercial production, this average shall be
based on the number of years for which the data are available.

(c) The Authority's share of the attributable net proceeds shall be
determined in accordance with the following schedule:
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(d) the term "net procecds" mcans gross proceeds less operating costs and
less the recovery of development costs as set out in sub~paragraph (g) below.

(e) The term "gross procceds" means the grosc revenues from the sale of
the processed metals, recoverics wnder insurance policies and any other money
received which is reagonably attributable to the operations under the contract.

(f) 'The term "development costs" means:

(i) all expenditures incurred prior to the commencement of commercial
production which are dircctly related to the development of the
productive capacity of the contract area and the operation
related thereto, in confommity with' gencrally recognized
accounting principles, including, inter alia: costs of machinery,
equipment, ships, buildings, land, roads, prospecting and
exploration of the contract area, construction, interest,
required leases, licencec, fees; and

(ii) similar expenditures, incurred subsequent to the commencement
of commercial production, for the replacement of equipment and
machinery,

Proceeds from the disposal of capital assets shall be deducted from
development costs duwring the accounting period in which they are received.

(g) The development costs referred to in sub-paragraph (£)(i) above shall
ve recovered in 10 equal annual instalments from the date of commencement of
commercial production. The dcvelopuent costs referred to in sub-paragraph
(£)(ii) above shall be recovered in 10 or fewer equal amnual instalmenis so as
to ensure their complete recovery by the end of the contract.

(h) The term "operating costs" means all expenditures incurred in the
operation of the productive capacity of the contract arce and the operation
related thercto, in conformity with generally recognized accounting principles,
including, intexr alia, the fixed annual fee, the production charge, cxpenditures
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for wages, salaries, employee benefits, supplies, materials, services,
transportation, marketing costs, interest, utilities, preservation of the marine
environment, overhead and administrative costs specifically related to the
operations of the contract area and any net operating losses carried forward
from prior accounting periods.

(1) The costs referred to in sub-paragraphs (f) and (h) above in respect
of interest paid by the Contractor may only be allowed if, in all the circumstanceg,
the Authority approves, pursuant to para. 4(a) of Annex 11, the debt-cquity ratio
and the rates of interest as reasonable, having regard to existinz commercial
rates,

(j) (1) A1l costs and revenues referred to in this paragraph ‘shall be
the result of free market or arm's length transactions;

(ii) If the costs and revenues arc not the result of free market or
arm's length transactions, they shall be computed by the
Authority as thouvgh they took place at arm's length or were the
result of freec market transactions;

(iii) 1In determining the value of any arm's length transactions or free
market transactions, the Authority shall use the value of a
similar transaction taking place in other markets where ifrec
market forces or arm's length transactions have prevailed;

(iv) In order to ensure that all costs and revenues are the result of
free market transactions or take place at arm's length and to
ensure enforcement of and compliance with the provisions of this
sub-paragraph, the Authority shall adopt rules and regulations
specifying uniform and gencrally acceptable accounting rules and
procedures to be followed by the Contractor and the means of
selection by the Contractor of certified independent accountants
acceptable to the Auwthority for the purpose of auditing in
compliance with said rules and regulations; and

(v) The Contractor shall make available to the accountants, in
accordance with the financial rules and regulations of the
Authority, such financial data as are required to detcrmine
compliance with this paragraph.

(k) The cbsts referred to above shall not be interpreted as including

payments in respect of corporate income taxcs or similar charges levied dy
States in respect of the operations of the Contractor.

Paragraph 7 (septies)

The Authority may, taking into account any recommendations of the Lconomic
Planning Commission and the Technical Commission, adopt rules and regulations
that provide for incentives, on a uniform and non-discriminatory basis, to
contractors to further the objectives set out in paragraph 7 above.
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Paragraph 7 (octicu)

In the eveni of a dispute between the futhority and. a:Comtravtor-over the
financial terms of a contract, cither pariy may request resolution of the dispute
through compulsory and binding commercial arbvitration.

Paragraph 7 (novies)

The payments to the Authority vnder paragraphs 7 (quinquies) and (sexies)
above may be made either in a freely convertidle currency or in a currency agreed
upon between the Authority and the Contractor, or in the equivalents of
processed metals at current market value, The market value shall be
ascertained in accordance with sub-parasravh (») of paragraph 7 (quinquies) above.
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(ii) The Choirmon'y Explconctory HMemorcndum on document NG2/7

1. Do the Fincncizl Termg of Contrrcts Apvly to the Enterprice?

Seversl indugtriclized countrics hove roised the point thot plong of work
of the Enterprise chould contain the srme flnﬂ.ncr.l termg os controcts of
cexploration and exploitntion., They hove thereforce suggested thot wherever the
term "controcts' is used, it sheould Le renloced By the term "plong of work!,.

I have not done so bucnuse the question folls Outgldb the terms of reference of
Negotinting Group No. 2. The questions vhether the scme finonein! terms chould
cpply to the Enterprise ond if not, whot other finmneicl termg chould cpply,
ghould however be digcussed by the First Committec.

2. The Ovjectives in Porograph 7

Prrcgreph 7(2) of Annex II of the ICHT vots out five objectives which should
guide the Authority in ndopting rulcs, regulations cnd procedures concerning the
finencicl terms of controcts cné in negotinting thoge terms. I hove reoproduced
the five objectives in my redroft of parcgroph 7. The firot three of the five
objectives seem to Mo ncceptable to ~1l delegotions., Some inductriclized
coumntrics hove, however, objected to the fourth cnd the fifth objectives a~nd
hrve rsked for their deletion. I hove retmined the fourth ~nd the fifth
ohbjectives becnuse I convider-them part of the prclicge offered by the developed
commtriez to the develoning countrics for the ccceptonce of the porsollel gystem
of cxplorntion ~nd cxploit~tion.

3. Is it Poagible to Negoticte the Fincncinl Termo Now?

In the ncgotinting group tvo differont vicws were cxpressed on the quegtion
wvhether it is possible for uu to negoticte the finmneirl teorms of controcts now,
The first vicew was that it is not pogsidle to hold - mecningful ncegotintion now
on the fincneicl terms of controcts, It wos pointed out that we ore trying to
write the detriled fincncinl terms of controcts of cn industry which docu not
nov cxigt, t wro pointed out thot the various cosumptions ~bout the development
costs of ~ mining projcct, ahout ~nnucl operating costs, chout gross procecds,
cbout net nroceeds, mry turn out to be folse in practice, The tremendous cost
overrungs of the Alogke pipeline projceet cnd the North Sen oil exploration were
referrcd to in this connexion. Thosc who held the first point of view thercfore
crgued thoé porogropn 7 of Annex IT should only contrin o fromework of principles
ond objective criterin~ which will govern subscquent negotintiong on finnncicl
terms between the futhority cnd cppliconts for contract.
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The second point of view was that although the task is difficult, it is not
impossible to negoticte the financial terms of contracts now. The negotiating
group agreed to try theé second approach and for this purpose, established an
open~-ended group of financial experts.

4. The Dota Problen

In the group of financial experts we were immediately confronted with-the
need to agree on a get of agsumptions, Without an agreed framework of
assumptions it would not have been possible for us to carry on with our
discussions. We agreed that the best study to date was that undertaken by the
Massachusetts Institute of Technology, entitled, "A Cost Model of Deep Ocean
Mining and Associated Regulatory Issues", hereinafter referred to as the MIT
Study.

The MIT Study estimates the total development costs of a mining project
at $559 million, thec annual operating costs at $100 million and the annual
gross proceceds at $258 million.

Although all dclegates agreed that the MIT Study appears to be a vexy good
study, some delegates questioncd some of its assumptions. For example, the
estimated annual gross procceds of $258 million is based upon_the assumption.
that nodules will have an overage metal contcnt of 2.8 per cent. Several
delegations pointed out that more receont studies suggest that the average metal
content of nodules.is about 2,4 per cent not 2.8 per cent. On the other hand,
if metal prices go up from their present depresscd levels, this will boost the
estimated gross proceeds, The point I wish to make here is that we have had tQ
make many assumptions about costs and revenues and that reality mey look very
different from our assumptions.

S The Application Fee

It is agreed by all that an applicant for a contract should pay an
application fee, It is also agrecd that.the fee should cover the cost of
processing such an application and that the amount be reviewed every five years.
We are, however, unable to agrec on what the amount should be in the first
instance. Some say it should be $100,000, Others say it should be $500,000.,
My suggestion of £250,000 does not seem to have becen well received by the two
sides, Consequently, I have left the amount blank in paragreph 7(bis).

6. The Annual Fixed Charge to Mine or Bonus Payment

Paragraph 7(d@)(i) of Annex II of the ICNT proposes an annual fixed
charge to mine. Some delegations have argued that the annual fixed charge to
mine is to deter a Contrazctor from sitting on his mine site without commenoing
operations after three years., Members of the Group of 77 said that the purpose
of the annual fixed charge is not mercly deterrent. It is also a sourez of
revenue for the Authority payeble at the front-end of the operation. It is
a payment the Ctntrzctor must make for his right to mine. Instead of an
annual payment, the delegation of India proposed a lump sum of $60 million,



The industrialized countries are opposed to the proposal of India. They
also oppose the fixed annuzl charge to mine for two reasons. First, they
argue that it ie not nccessary to have « deterrent against delay because the
Contractor has very strong incentives to commence his production as soon as
possible. Secondly, they oppose it because it increases the froni-end burden
on the Contractor. The Soviet Union argued that since a State Party is a
part of mankind, it therefore has an inherent right to mine the resources of
the Area, and should not be asked to pay for that right.

My proposal is contained in paragraph 7(ter). I propose that a Contractor
should pay an "amnual fixed fee" of an amount to be negotiated. The fee is
payable from the commencement of the contract., This will ensure that the
Authority will receive some revenues even before the cammencement of commercial
production. In order to avoid conceptual problems, I have changed the name
from "annual fixed charge to mine" to "annuel fixed fee". In lieu of an
annual payment, a Contractorzay choose to pay the Authority, at the signing of
the contract, 2 lump sum the amount of which is to be negotiated. The annual
fixed fee is deductible as o development cost, if incurred before the
commencenent of production, and from the opcrating cost, if incurred after the
commencenent of production.

Te One System or Two Systems of Financial Payments?

In addition to the fixed annual fee, the Contractor must meke financial
payments to the Authority. Should there be a single system of financial
payments only? I have come to the conclusion that we need more than one system
of financial payments, The Soviet Union, as well as some other developed and
developing countries, prefer the system of production charge. The United States,
the EEC and Japan cannot accept o single system of production charge. They
would prefer the Contractor to make his financial payments to the Authority by
way of a mixture of production charge and share of net proceeds.

In paragraph 7 (quatcr)I]unm therefore proposed two systems of payments.
The. first is by way of the production charge alone. The second is by a
combination of the production charge and share of net proceeds, I have given
the choice to the Contractor. One delegation has suggested that the choice
should lie with the Authority. I feel that the choice should be with the
Contractor becausc he should choosc the system of payment which is most
compatible with the social and economic systcm to which he belongs. As long
as the two systems of payments are of cqual advantage to the Authority, it
does not really matter which one the Contractor chooses.



8. The Production Charze System of Payment

Paragraph 7 (quinquies) provides for the first system of payment. The
Contractor shall pay to the Authority a sum equal to the market value of a
certain percentage of the processed metals produced from the nodules extracted
from the contract area. The Contractor may alternatively pay the Authority in
kind i.e. by giving the Authority a certain percentage of the amount of the
processed metals produced from the nodules extracted from the contract area., VWhy
have I given this alternative to the Contractor? I have done so in order to
accormodate those. States whose currencies are not freely convertible,

The production charge system of payment has several merits. First, it is
a constant payment of a fixed percentage of the gross proceeds from the time of
commencement of production and would be especially helpful to the Authority in the
earlier years. Second, it assures the Authority of revenues irrespective of the
profitability of the Contractcr's project. Third, it frees the Authority of the
necessity to verify the accounts of the Contractor. Fourth, it does away with the
troublesome question what percentage of the Contractor's gross proceeds or net
proceeds is attributable to the mining of the resources of the contract area.

Docs this system have any shortcomings? It has at least two disadvantages.
Firat, the heavy obligations may be difficult if not impossible for some
Contractors to bear at the outset of their commercial production. Second, under
this system, the revenues to the Authority do not vary with the profitability of
the Contractor's operaticn.

9. The Proposals of the USSR and Norway

The USSR made a specific proposal under the production charge system of
payment. It offered to pay 7.5 per cent of the market value of the processed
metals, Assuming that gross proceeds arc $260 million per annum, the Soviet
offer would give the futhority an income of $19.5 million per annum or a total
of $390 million over a period of 20 years.

The Norwegian delegation proposed that under this system, a Contractor
should pay 8 per cent of the market value of processed metals during the
first five years and 16 per cent during the next fifteen years. Undexr the
Norwegian proposal the Authority woculd receive $104 million during the first five
years and $624 million during the next fifteen years, making a total of
#$728 million over a period of 20 years.

10. The Second System of Payment

The Second system of payment is a combination of a production charge and
.a share of net proceeds. This system of payment is set out in paragraph 7 (sexies)
and was embodied in the ICKNT, It is a gystem that reflects a compromise between
those delegates who wanted a system of production charge as the sole major system
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of payments to the Authority and those who wanted a share of net proceeds as
the sole major system of payments to the Authority.

What are the advantages of this combined system over the first system?
There are several advantages. First, it places less burden on the front-end
than the first system does. Seccond, if the Contractor prospers, the Authority
shares his prosperity. The Authority's revenues rise with the rising level of
the Contractor's profitability.

Does this system have any disadvantages compared with the first system?
It does. Pirst, it is much more complicated than the other system and is more
difficult to administer. Second, the back-end payment to the Authority is
not assured. If the Contractor does poorly, the Authority does poorly too.

Under sub-paragraph (a) of paragraph 7 (sexies), the Contractor shall pay
a percentage of the market value of the processed metals. The percentage is
blank in the text. In addition, the Contractor must pay a certain portion of
his net proceeds to the Authority. How is this to be determined?

To do so, we begin with the Contractor's gross proceeds. His gross proceeds
will come mainly from the sale of the processed metals. According to the M.I.T.
Study, his gross proceeds per annum will be around $260 million. We then deduct
from the Contractor's gross proceeds his operating costs. According to the M.I.T.
Study, his operating costs per annum will be around #5100 million. This gives
us a remainder of $160 million. Next, we deduct one-tenth of his development costs.

The reasons why I have chosen a 10-year period for the recovery of his
development costs is that it is a compromise between several proposals that
were made. These varied from a recovery period over the whole period of the
contract to one as short as five years. This latter suggestion would, of course,
leave little, if any, profits for sharing with the Authority during that first
five years, but it would certainly give the Contractor an enhanced profitability.
I feel that this compromise proposal for a recovery over 10 years is reasonable
in the light of the life of the equipment and the treatment of maintenance costs
as a development cost and this is in line with commercial practice.

According to the M.I.T. Study, the Contractor's development costs are about
8560 million. Ome-tenth of this is 556 million. If we subtract %56 million from
%160 million, we are left with $104 million. This amount is called the
Contractor's net proceeds.

At this point, we confront a difficult issue. According to some delegations,
the Authority is entitled to a share of the Contractor's total net proceeds.
Other delegations, however, hold a different view. They said that the Contractor's
net proceeds are derived from mining the nodules, from transporting them, from
processing and marketing them. They stated that transportation, processing and
narketing are activities subject to national jurisdi~ction and to national taxation.
They argued that the Authority has no right to tax the-profits derived from
Processing and marketing. Therefore, it is argued that it is necessary to



apportion a part of the Contractor's total net proceeds which is attributable to
mining of the resources of the contract area. I have called this portion of the
Contractor's net proceeds the "attributable net proceeds',

What percentage of the net proceeds should constitute the attributable
net proceeds? Opinions differed greatly, ranging from 20 per cent to 100 per cent.
Is there any rational or objective way in which this question can be resolved?
Some delegations argued that the percentage should be determined by the ratio
between the capital invested in the mining stage and the capital invested in the
other stages. Other delegations objected to this approach cn the ground that it
assigns no value or an inadequate value to the nodules. In the absence of any
agreed criterion for dividing net proceeds between the mining scctor and the other
sectors it becomes a question to be settled by negotiation. In sub-paragraph (a)
of paragraph 7 (sexies) I have left the percentage blank.

The Authority's share of the attributable net proceeds shall be determined
in accordance with sub-paragraphs (b) and (c) of paragraph 7 (sexies). The
scheme is similar to what in national law is called progressive taxation. The
Authority's share of the attributable net proceeds depends upon the Contractor's
rate of return on his investment. The higher the Contractor's rate of return on
investment, the higher the Authority's percentage of the share of the
attributable net proceeds. In sub-paragraph (c) I have set out eight steps of
profitebility and I have left-blank the Authority's percentage in respect of each
step.

11, The Different Proposals Monetised

Proposals were reccived, under the second system of payment, from India,
the United States of America, EEC, Norway and Japan. India proposed a production
charge of 10 per cent of gross proceeds together with 50 per cent of net proceeds.
After the Contractor has recovered 200 per cent of his development costs, the
Authority's share of net proceeds is increased to 60 per cent., Over a period
of 20 years the Authority will receive a total of $1,600 million from the
Contractor.

The delegation of Norway proposed that the Contractor shall pay a production
charge of 3 per cent during the first 10 years and 5 per cent during the next
10 years, together with 50 per cent of the attributable net proceeds during the
first 10 years and 80 per cent during the following 10 years., Attributable
net proceeds shall be 50 per cent of total net proceeds. Over a period of
20 years the Authority will receive a total of $1,050 million from the Contractor.
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The delegation of the United States proposed that the Contractor shall pay
a production charge of 2 per cent and 30 per cent of attributable net proceeds
if the rate of return is between O znd 7 per cent, and 60 per cent of attributable
net proceeds if the rate of retumrm is between 7 and 20 per cent and 75 per cent of
the attributable net proceeds if the rate of return is over 20 per cent. Under
the United States proposal, the attributable net proceeds are 20 mer cent of
total net proceeds. Over a period of 20 years, the Authority, under normal
profit conditions, will receive £335 million from the Contractor. Under high
profit conditions, the Authority will receive $372 million.

The Japanese delegation proposed a production charge of 0,75 per cent
together with 25 per cent of attributable net proceeds during the first 10 years
and 50 per cent of attributable net proceeds during the following 10 years.
Attributable net proceeds is defined as 20 per cent of total net proceeds. Under
the Japanese proposal the Authority will receive a total income of {240 million
over 20 years under normal conditions of profitability.

The EEC proposed a production charge of 0.75 per cent together with a share
of attributable net proceeds which varies depending upon the Contractor's rate
of return. The EEC has proposed seven levels of profitability ranging from
10 to 30 per cent. Corresponding to these levels of profitability, the Authority's
share will range from 10 to 58 per cent. Under the EEC's proposal, attributable
net proceeds are 20 per cent of total net proceeds. Under normal conditions of
profitability the Authority will receive $151 million. Under conditions of high
profitability the Authority's income will increase to %315 million, Under
conditions of low profitability, the Authority's income will be §75 millicn.
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{2i:) EXPLLN/TORY NOTES (N THE TECHNIC.L TERMINOIOGY

1. Application Fee:

2. Bonus Payment:

3. Irnnual Fixed Charge:

4. Production Charge:

5. Proceeds of Uperation:

L fee that is charged by the /uthority at the
time an application is lodged. It is usually
for the purpose of helping to pay some of the
administrative costs and to discourage
frivolous applications.

L payment that is charged by the .uthority on
the signing of a contract for the award of the
contract. It is usually a once-and-for-all
payment. This may be one of the sources of
revenue for the Authority before the
commencement of production.

/n annual fixed amount that is charged
following the signing of a contract. One of
the purposes of this charge is to deter the
Contractor from "sitting" on the mine site
without exploiting it. This may be one of

the sources of revenue for the Luthority before
the commencement of production. It is usually
withdrawn or deducted from the production
charge when the Contractor starts his
operation.

i. charge, often referred to as a Royalty,
which is levied on the gross proceeds of
production ¥/ in each accounting period,
irrespective of the profitability of the
production. The amount of the charge can be
determined without the verification of
detailed profit-and-loss accounts of the
Contractor. This fixed charge can be levied
only after the commencement of production.

The sum total of the gross proceeds of
production ¥/ and the receipts from sales of
assets.

E/ I.e. the total receipts from the sale of the nmroductsbefore any deducticn

for costs of production.
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9.

Market Value of the
Processed Metals:

Costs of the Contractor:

Interest Expenses:

Debt-Equity Retio:
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The value determined by the price that would
be received if the finished metals -~ nickel,
copper and cobalt .(monganese if produced) were
solé in z market in which intermational and
open bidding takes place. .t present, copper
is the only one of these metals so traded.

The total costs incurred by the Contractor in
developing and operating the project which he
will expect to recuperate by the end of the
life of the project. These are easier to
envisage when divided inte two sub-divisions
of Development Costs and Cperating Costis.

Development Costs: These are often referred to

as the capital costs or the investment costs
and are the original costs of getting a project
into operation, i.e. exploration, research
and construction etc., as detailed in
sub-paragraph (d) (iii) Bl of paragraph 7 of
the ICNT. Most of these costs are incurred
prior to the commencement of production.
sfter commencement of production, new capital
may be invested to expand or improve the
machinery and equipment and such costs are
also included in development costs.

Uperating Costs: These are the costs which

are continually occurring during the production
life of a project and are detailed in
sub-paragraph (d) (iii) B2 of paragraph 7 of
the ICNT.

Ldjusted Development Costs: The term is used

in the ICNT to mean the remainder of the
development cost that has not been recovered

at the particular accounting period in question.
The adjusted development costs at any
particular accounting period can be arrived at
by deducting from the development costs the

sum of 21l the amounts rzcoviroid v the
Contractor up to the year in question in
accordance with the schedule of ¥zCOVaTy

cf the development costs.

This is the interest that will be charged on
loans incurred in developing and operating the
project.

The ratio of the Contractor's borrowed portion
of the capital (debt) to his own capital
(equity).
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11.

12.

130

140

Investment Recovery:

Net Proceedz:

Cash Flou:

Rate of Return on Investment:

Imputed Value of Assessed
Metal Content of Nedules:
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The process meantioned under "Adjusted
Developnment Ccste' whereby the Contractor
reccvers nis iavestment, i.e, development

cossa in accordance with a recovery schedule,

The net nroceeds are the proceeds of operation
lesec the operating costs and fthe recovery of
dovelovment costs as defined in paragraphs 7 and

10, respectively.

The proceeds of operaticn less the Contractor's
cvrrent operating costs and any other payments
rpressed in cash amount, The cash flow is not
a true profit because it includes the money
which has been zllcwed as recovery of
development costs.

The rate of returm on investment is the
Contractor's share of net proceeds divided by
the development costs at the commencement of
production, The rate of return on adjusted
development cost is the Contractor!s share of
net proceeds divided by the adjusted
development cost, which is the remainder of
the development cost that has not been
recovered at the particular accounting peried
in question, The ICNT rate of return is the
average of the Contractor's shares of net
Proceeds in previous years divided by the

ad justed development cost,

A1l these rates are different from the
internal rate of retur: or discounted cash flov
rate of return. Common practice regards a
future cash payment as less valuable than a
current (present) payment; fubure payments,
therefore, are discounted to a smaller present
value according to an interest rate. The
internal rate of return is the interest rate
which makes the present value of the outgoing
cash payments cqual to the present value of
the inceming cash payments. It should be
noted that the outgoing cash payments include
the development costs so the internal rate of
return is such as to allow for recovery of the
development costs.

In the light of the fact that there is no
international market for nodules, the value of
nodules must be arrived at firstly, by
§ssessing the metal content of nodules, thel
imputing the value of assessed metal content
from the market price of processed metals.



15. Deemed Profit:

16. Production Sharing:

17. lLrms-length Tranéactions:
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Deemed percentage of imputed value of assessed
metal content of nodules. (In the

ICNT the /uthority may receive a share of the
deemed profits, rather than share of net
proceeds calculated in accordance with
sub-paragraph (d) (iii) of paragraph 7 of
Innex II.)

This is not conceptually different from profit
sharing or revenue sharing. It is merely
expressing the eseential money elements
(revenue, cost and profit) in terms of metal
and the result is that the Contractor receives
metals in lieu of his costs and his profits,
and the Luthority receives metals in lieu of
the charges. This is share of net proceeds in
kind, i.e. the produced metals.

This is an attempt to place a market value on
a transfer which may take place in a non-market
situation. Such a transfer could occur between
two branches of a company or between affiliated
companies.
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Report to the First Comrittee on the work of
Negotiatira Group 3

It mey bz recalled that Negotiating Group 3 was set up to negotiate
problemz relating to the "Organs of the Authority, their oomposition, powers
and functions".

The Negotiating Group identified three fundamental questions as
constituting the basis of the outstanding problems on this core issue
before the Conference:

(1) The composition of the Council, contained in paragraph 1 of

hArticle 159 of the ICNT;

(2) The voting system proposed by the ICNT under paragraph 7 of the

same zrbicle; and

(3) The inter-relationship between the respective powers and functions

of the Assembly and the Council.

I intend to make some commentary with a view to giving a clear picture
of our ec.ideavours. The Armex to this report
159 over vhich it is possible for me to recommend specific language reflecting
improvements that appear to enjoy wide and substantial support in the
Negotiating Cxroup. For the convenience of delegations, it was released as
a document oi ihe segotiatiig Greug. It is my couviciion that it would
serve no usciul purpose at this sfage to introduce new formulations on
delicate issues over which there is clearly no fundamental agreement. The
issues here are clear-cut and present difficulties which cannot be resolved
by mere changes in language or figures. They call for political decisions
and we cannot be zbove owning that the interested parties have not
demonstrated their joint resolve or political will to agree.

I wish to seize this opportunity to express to all participants in the
endeavours of the Negotiating Group my gratitude for the co-operation and
dedication they stowed throughout. I felt a particular sense of pride for
the co-operation of the Members of the Bureau of the First Committee who
assisted me in the specific tasks in Negotiating <Group 3. This includes,
of course, members of the Secretariat. I wish to recognise specially the
valuable help rendered me by Vice-Chairman Porfessor Harry Wuensche of the

German Democratic Republic.



The commentary will deal with the questions in the order in which they were
taken.
1. Composition of the Council

The compésitiond the.Ccuncil presented rather sensitive interest problems
of a political-nature. It would appear that the arguments advanced dictated the
following conclusions:
(a) A1l States participating in this Conference have an interest and thus qualify
for some categorisation .in the executive organ which is the Council. There
appeared to be some broad agreement for the proposition that the principle of
equitable geographical distribution of seats must be pragmatically maintained.
There appears also to be a recngnition that the realities of circumstance and time
demanded an acceptance of-.categories of special interests vhich arose mainly from
consideratiens of an economic and financial character touching. upon the immediate
well-being of certain States. In spite of strongly held views on this matter,
the fact appears to have been recognized in’'a spirit of compromise and understanding
(b) It-would appear further that the over-all balance between the spacial
interests under paragraphs (a) - (d) and the comparatively general interests under
sub-paragraph (e) must be maintained as in the ICNT, i.e. 50% in each case.
However, some expressed flexibility on the latter being greater in size than the
former, provided that this was not over-stretched;
(¢) There should be no radical departure from.the categorisation of special
interests adopted by the ICNT. In fact, it would appear ithat the only departure
which did not present major difficulties.related ‘to the mequest by the Group of
77, that the word "major" be dropped from paragraph (c¢)s In other werds, the
reference to "major exporters" was hardly appropriate in:its descriptive approach
to the participation of the developing land-based producing countries under that
category. A solution emerged from a suggestion for dropping opposition to the
werd "major" and.adding to-the -end-of“paragraph (c) the words "whose exports of
such minerals have a substantial bearing upon their economies". This solution to
the problem was agreed upon and- has been ‘incorporated in the annex. (Art.159,
para.1(c)) ;
(d) It would appear that a general feeling existed that the size of the Council,
as presently prescribed by the ICNT, i,e. 36, ought to be maintained. However,
an important issue arose relating to the numbers to be adopted for each category of
special interests, We were faced with the insistence on the part of highly indus-

trialized countries of the Western European and Others Group that the first
category (a) should '



be increased to six. On the other hand, an appeal was launched by some of

the lesser industrialized or developed countries, for provisions ensuring

that they were not excluded altogether from representation cf the Council.
They pointed out that seats would be taken up by the highly industrialized
countries in the same geographical region to which they belonged. The
concrete suggestion for curing this, in their opinion, was to provide in
paragraph 1 (e) that each geographical region should have at least TWO instead
of the ONE seat stipulated in the ICNT.

My early consultations revealed that neither of these two suggestions,
as they stood (i.e. six in (a) and at least TWO in (e) would be attained
because of politically unacceptable consequences in the other categories.

The resultant "numbers game" led to more complications, without resolving

the difficulties. With the negotiations, one threat became evident, i.e.

that the Council would have to be enlarged to accommodate them. The extent

of that enlargement, within desirable limits,. was unclear. This appeared to

be because of the door it would open to other claims of similar injustices
elsewhere. One example was to be found in a representation by some members

of the African Group that if this matter were to be considered at all, then

due regard had to be given to the consequence that the maximum rnumber they
(Africans) could expect in the Council was very limited. There were currently
about 50 States in the African region and this number may be expected to
increase in the future. It meant that 50 of them would have to rotate over

a few seats, bearing in mind the limiied number of them that would qualify
under the special interests categorisations. The response of the lesser
industrialized developed States of the Western European and Other States Group
was that their ratio (“one in fourteen") was worse than the African. The point
remained that the problem existed elsewhere in an equally serious form. Another
example given was the request by the archipelagic States as a special interest
group.

Some delegations were of the opinion that the matter would give more
troubles than it would resolve. They argued, inter alia, that those 14
countries involved either qualified under existing special interests
categorisations or would qualify in the near future. It was also argued that

they complicated the numbers—game still further.
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Others preferred to heed my appeal that its implications and possible
solutions should be examined objectively. One could not brush aside the
request of a number of developed countries who feared permanent exclusion
from membership of the Council ovei excessive intervals of time.

Considerable time was consequently spent endeavouring to find some
general formula by which this problem which originated in the Western
European and Other States Group, both internal and external, ﬁay be resolved
without destroying the overall balance and the principle of equitable
geographical distribution.

It became clear that merely introducing a minimum of two instead of
one in the provisions of paragraph 1 (e) would complicate, not resolve, the
problem. It was also clear that only an hcrease, substantial as the
calculations showed, would resolve the problem:. The formula proposed by the
principal aggrieved would result in a Council of 46.

I am unable to recommend any formulations at this stage only because
it was impossible to obtain any figures and variations acceptable to any
significant number of delegations. It would appear to me therefore that
further reflection by the First Committee may be desirable, especially if
it is agreed that:

(i) this problem is indeed important and the case fHr its resolution
valid, having regard to the arguments advanced in support of the
countries affected; and

(ii) a minimai increase in the size of the Council to accommodate them

is not harmful.

There was feeling among a significant number of delegations that
increases ranging from two to six would be the very maximum acceptable.

If it is possible in the interim to find a solution to this problem, then it
is my view that it ought to be included in my report to the Plenary next
week.
2. Voting system
The second subject related to the voting system proposed by the ICNT

under paragraph 7 of article 159.
It appeared to be equally important and had its close political
relationship with the first.
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Our negotiations focused on the decision~making process. With regard
to questions .of substance, the ICNT prescribes a 3/4 majority of members
present and voting and also requires that such a maj rity must include "a
majority of the members partiéipating in that session'.

There appeared to be general recognition that the process itself should
not complicate or impede decisions of the Council in the perfrrmance of its
executive functions. Reference was made, as an example, to the danger -that
could result in the application of Article 160, paragraph 2 (x), in a manner
that undermined the powers and functions of the Council.

The crux of the problem appeared to have centered on the role of special
interest groups in the decision-making process. It is not necessary to repeat
the well-known arguments for and against the weight to be attached to their
vote. It would appear to me that there is now general agreement that the
traditional "veto system" as known in the United Nations Security Council
cannot. ever receive agreement here. Other terminologies have arisen but met
similar fate.

We took a wige decision, in my view, not to follow terminology to oblivion.
The problem was cleary one of giving reassurances to both the so-called
"majority and minorities", perhaps not to- much on the basis of principles as
on that of reality and understanding.

We thus considered the fol lowing approaches:

(2) the attempt of the ICNT, w .ich at first was “hought to give difficulties
to both sides, perhaps because of mutual concern that it might make the process
more difficult;

(v) the suggestion that a certain majority must, in addition to the
overall, be attained in each of a number of the special interest categori-
sations;

(c) the suggestion that maybe a compromise lay in setting such majorities
in each of the tﬁo broad interest categorisations to which I have alluded, i.e.
special interests and general interests represented by paragraph 1 (e);

(d) there is also an idea that a fixed number of affirmative votes
should be accepted for a decision on a question of substance. In other words,
it would be necessary to consider all interests and the question of their
protection in arriving at such a figure, e.g., 25, 26, 27 or 28. The purpose
of this appears to be to remove the psychological phobia for vetoes
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masquerading under other terminologies;

(e) tkat if we could work out an agreeable ratio among the interest
groups, perhaps there would be some basis for agreement in maintaining an
overall 2/3 majority on such decisions.

The negotiations on this issue were perhaps the most intense and illum-
inating. The conclusion to be drawn was perhaps that all arguments had been
adequately advanced in favour of each approach but that nothing productive
of concrete success would be expected at the level of Negotiating Group 3.

In spite of the arguments,I .firmly believe that each side to the negotiating
battle does not wish to give in or accept compromise until the rest of the
package of core issues in the First Committee mandate is considered together.
I am not swayed by the feeling that there is a deadlock; the situation appears
to be that no useful purpose would be served by isolating items of a common
package at this stage. If my assumption is correct, then efforts must be
made in the First Committee to examine the results of Negotiating Groups 1,

2 and 3 together.

Some useful indications were evident. There is a general feeling that
the overall majority required for decisions of substance in the Council
should be two-thirds, not three-fourths. There is support for a compromise
on protecting the interests of all States, special and general, while ensuring
the effective operation of the Council.

The Western industrialized countries demand "adequate protection” which
in effect involves heing granted a blocking vote. They propose a concurrent
majority system in which an overall majority (which some of them will accept
as simple majority) must be coupled with qualified majorities in at least
each of categories (a) and (b). They would accept as "compromise" the aspect
of an informal proposal that would require an overall tho—thirds_majority
thchh Bincludesiiaztwokthirdschajority of the members present and voting in
the. categories under sub-paragraphs (a), (b), (c) and (d) of paragraph 1
taken as a whole, and in the category elected under sub-paragraph (e)".

The developing countries view this system as little different from
the collective veto or weighted vote system. They raised, as an illustration,
one danger. of the system relating to the powers and Iunctions of the Council.
Article 160 (2)(x) provided a procedure whereby the plan of work submitted



by the Technical Commission to the Council would automatically be deemed to
have been approved if the Council failed-to-take a-decision on it .within
60 days. It was argued that the exercise of the right of the blocking vote
by six members in the Council could undermine the authority of that executive
organ of the Authority.

An examination of how to cure such defect led to no fruitful results.

Paragraph 7 of Article 159 thus remains unresolved.

3. Inter-relationship between Assembly and Council

The third question related to the inter-relationship between the respective
powers and functions of the Assembly and the Council.

' The general impression appeared to be that if our negotiation did under-
line anything, it was the fact that (i) there was nothinz in the ICHNT which
seriously hurt anyone's position; (ii) it was difficult to obtain-anything
near consensus on changes; and (iii) in any case, a satisfactory resolution
of the problems involved in the questions relating to the composition and
decision-making process in the Council would probably ease the situation under
this head.

4. Article 159, paragraph 2

A question was raised by some coastal States concerning the desirability
of keeping what they considered to be an imbalance under this paragraph. A
proposal was made to include coastal States which do not qualify under the
special interests categorisation in the consjderation for adequate representation.
The Conference has perhaps for the first time achieved a compromise
proposal join@ly‘gponsqred‘by themmembeis from the Group of Coastal.States and
the Group of Land-locked and Geographically Disadvantaged States. It is
reflected in the:annex to this report. I wish to record my appreciation

for the co—-operative effort.

Paul Bamela Engo
Chairman
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ANMIEX A

Possible Improvements:/

ARTICLS 149

Participation of developing countries in activities
in the Arca

The effective participation of developing countries in the activities in the
Arec shall be promoted as specifically provided for in this Part of the present
Comvention, having due regard to their special needs and interests, and in
particular, the special needs of the land-locked and 2eographically disadvantaged
States among ‘them in overcoming obstacles .arising from their dlsadvantuged location,
including remoteness from ¥¥*/ and access to and from the Arca

ARTICLE 159

Composition, procedure and voting

1. The Council shall consist of 36 members of the Authority elected by the
Assembly, . the election to take place in the following order:

(a) four members from among countries which have made the greatest
contributions to the exploration for, and the exploitation of, the resources of the
Area, as demonstrated by substantial investments or advanced technology in
relation to resources of the Area, including at least one State from the Eastern
(Socialist) Buropean region.

(b) four members from among “countries which are major importers of the
categories of minerals to be derived from the Area, including at least one State
from the Bastern (Socialist) Buropean region.

(c) four members. from among countries which on the bas.ls of production in
arcas under their jurisdiction are mejor exporters of the categories of minerals
to be derived from. the Area, including at least two developing countries jf/ whose
exports of such minerals have a substantial bearing upon their economiecs.

() six members from smong déveloping countries, representing special
interests, The specizl interests to be representod shzll include those of States
with large populations, States which are land-locked or geographically
diszdvantaged, States which are major importers of the categories of minerals to be
derived from the Area, and least developed countriecs.

f/ A formal report to the Chairman of the First Committee will contain en
explanatory note on this Article.

3/ Underlining denotes changes.
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(e) eightecn members elected according to the principle of ensuring an
equitable geographical distribution of seats in the Council as a whole, provided
that cach geogrephical region shall have at least one member elected under this
subparagraph. For ihis purpose the geographical repions shall be Africa, Asia,
Eastern Burope (i::cialist), Letin imeric: and Vestern Burop:. and others.

2 In electing the members of the Council in accoidance with paragraph 1 above,
the Asgembly shall ensure that:

(a) land-locked and peozraphicaslly disadvantaged States are represented to
a degree which is reasonably proportionate to their represcentation in the Assembly;

(b) Constel States, especially developing countries, which do mot qualify
under sub-paragraphs (a), (b), (c) ond (&) of paragraph 1 arc rcpresented to &
degree which is reasonzbly proportionate to their represcentation in the Assembly.

5« Elections shall take place at regular sessions of the Assembly, and each
member of the Council shall be elected for ¢ term of four years. In the first
election of members of the Council, however, one half of the members of each
category shall be chosen for a period of two yecors.

4. lembers shall be eligible for rec-eclection; but due regard should be paid to
the desirability of rotating scats.

5. Th2 Council shall function at the scat of the Authority, and shall mcet as
often as the business of the Authority may rcquire, but not less than three times
a year,

6. Dach menber of the Council shall have one vote.

7. All decisions on questions of gubstance shall be teken by a three-fourths
najority of the members present and voting, provided that such majority includes
o mejority of the members porticipating in that session. %hen the issue arises as
to whether the quaostion is onc of substar @ or not, the quertion shall be treated
as one of subsiznce unless otherwisc decided by the Council by the majority
required for questions of substonce. Decisions on matters of procedure shall be
decided by a majority of the members present and voting.

8. A mojority of the memboers of the Council shall constitute a quorum.

9. The Council shzll establish a procedurc whereby a member of the Authority noi
represented on the Council may send : representztive to attend o meeting of the
Council when a request is made by such member, or a matter particularly affecting
it is under consideration. Such a representative shall be entitled to participate
in the deliberations but not to vote.



REPORT TO THE PLENARY BY AMBASSADOR AGUILAR (VEMEZUDILA),
CHAIRMAN OF THE SECOMD COMHMITTEE

1. As I stated at the 94th plenary meeting of the Confercnce, held on Vednseday,
5 May 1979, the Sccond Committee carried out its work at this session on the basis
of the rules contained in document A/CONF.62/62 on organization of work, which was
approved by the Plenary. In accordance with the rules cstablished by this
document, a number of negotiating groups were established by the Plenary to deal
with matters vholly or partly within the compctence of the Second Committee; I
refer to Negotiating Groups 4, 6 and 7, which declt wholly or in part with

Second Committee matters, '

2. The Plenary also established Negotiating Group 5 which, although dealing with
problems connccted with the settlement of disputes - a Plenary matter - has also
been concerned with a question closely connected with matters within the Second
Committeets competence. For this reason I sought at all times to maintain close
co-ordination with the Chaiymen of HNegotiating Groups 4, 5 and 7 in order to avoid
simultancous meetings on subjects of particular interest to certain delegations.

I wish here, to express my gratitude to fAmbassadors Nandan and Stavroupoulos and
Judge Manner, the Chairmen of MHegotiating Groups 4, 5 and 7, respectively, for

the spirit of co-operation they always showed, which enabled us to organize our
vork schedule in such a manner that simultancous meetings were not held on subjects
in whose discussion certain delegations considered it important to participate.

Je In referring to the work of the Negotiating Groups which dealt wholly oxr
partly with matters within the.mandate of the Second Committee, I must first
mention that, at its meeting yesterday aftermoon, the Second Committee received
the reports submitted by the Chairmen of Negotiating Groups 4 and 7, presided over
by Ambassador Nandan of Fiji and Judge Manner of Finland, respectively. MNo
detailed discussion took place on the substance of the matters dealt with in these
reports because delcgations were kind enough to accept the supgestion I made to
them that they should confine themselves to general comments in order to avoid
repetition of a debate on the same question in the Commission and then in the
Plenary. Delegations very lkindly heeded my appcal and refrained from referring

to the substance of the questions dealt with in the two reports.

4, I shall also not comment on the outcome of ncgotiations held in the two Groups,
since Judge Manner was able to submit his report this morning in the plenary
meeting and I understand that Ambassedor Nandan will also be called upon by you to
submit his report this evening., I wish only to say at this time that both of them
worked in a most praisevorthy fashion and well deserved the congratulations they
received from the members of the Committee and from all the participants in those
Negotiating Groups for the perscverance, tact, prudence and wisdom they showed in
guiding the work on those highly difficult and controversial.questions. I wish

to express to them once again my most sincere congratulations and my gratitude

for their contribution to the work of the Committee and thereforc also to that of
the Conference.
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5. I should now like to renori on the work of Negotiating Group 6, over which,
by decision of the Second Committec, I had the honour to preside. Negotiating
Group 6 had to consider vhat the Plenary of the Conference regarded as one of the
core issues: 'D-finition of the outer limits of the continsntal shelf and the
question of Payments and Contributions.with respect to the exploitation of the
continental shelf.beyond 200 miles". I shall not repeat all that I said
concerning the work of this Group when I presented my preliminary revort, as it
is reflected in the summary record of the 94th plenary meeting of the Conferencc.

6., Beginning on 21 April, Nepotiating Croup & held seven informsl meetings which
vere attended by a large number of delegations. I drav attention to the fact that
this was an ownen negotiating group without any nuclear membership, unlike other
negotiating grouns. The discussion in the Group was mainly concerned with
suggestions made by the delegations of Ireland and the Soviet Union end the

second question the Group had to consider, namely the cuestion of payments and
contributions, was nct the subject of major discussion. I do not propose to
analyse herc .in detail the two pronosals cohcerning article 76 vhich I have Jjust
mentioned. I shall simply point out that one of the features of the so-called
Irish formula, which is one of these proposals, is that wherever the continental
margin extends beyond 200 ncutical miles there shell be adopted, or should be
adopted, two criteria for establishing the outer edge of the continental margin,
both of which should be taken as the starting point of the foot of the continental
slope. The first criterion would be based on the thickness of sedimentary rocks
and would consist in determining the outer limits of the shelf by linking the
outermost fixed points at each of which this thickness is at least 1 per cent of
the shortest distance from such point to the foot of the slope. The second
criterion would takc points not more than 60 miles from the foot of the continental
slope.,

7. The other proposal which was the main subject of discussion in Negotiating
Group 6 was, as I said earlier, a proposal by the Soviet Union which would consist
in limiting the natural prolongation of the land territory under water to 100
nautical miles from the outer limit of thr 200-mile economic. zone. In other
words, where the continental margin does not extend beyond the confines of the
200-mile zone, the edge of the shelf would lie along the outer limit of the
economic zona, If the edge of the margin extends less than 100 miles beyond the
200-mile zonec, the outer limit of the shelf would be determined on the basis of
scientifically sound peological and geomorphological data. Finally, where the
margin extends beyond the 100-mile .strip adjacent to the economic 2zone, the edge
of the shelf.would be fixed at a distance not exceeding 100 miles from the outer
limit of the cconomic zone. In other words, under this proposal, a criterion of
distance would determine the maximum possible extent of the continental margin.

8. Despite the efforts which were made, it did not prove possible, at this
session, to recach general agreement on this important issue. The work done was
neverthelcss valusble and the discussion was focused on clarifying the definition
in article 76, vhich is certainly onc of the most important aspects of this problem.
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I should add that the text prepared by the Secretariat at the Committee'!s request,

namely document A/CONF,62/L.93 and Add.l and 2, helped to facilitate the discussicon
of this question.

9, I still believe that recognition of the rights invoked by States whose
continental shelf extends more than 200 miles, together with the system of payments
and contributions provided for in article 82 of the Composite Text, and a solution
of the aspirations of the group of land-locked and peographically disadvantaged
States, constitutes an essential element of the general agreement on the matters
referred to the Second Committee.

10. I now wish to inform the Plenary concerning the informal meetings of the
Second Committee which were held to cnable all the participating delegations to
give their comments on the articles of the Composite Text contained in Parts II to
X, and to exnlain their informal suggestions for overcoming the difficulties they
might present.

11. In order to facilitate the Committee'!s discussion of these matters, I decided,
wvith the Committee's agreement, to tazke the articles in the order in which they
appear in the Composite Text. Some of the suggestions made had been submitted
earlier at previous sessions., Others, however, consisted of new formulas for
several of the points discussed a2t earlier sessions. Despite the limit imposed
on the length of statements during this exercise, which extended over nine
meetings, it unfortunately proved imvossible to discuss all the suggestions
submitted. In the case of some questions that were of interest to a number of
delegations, such as the régime of islands and enclosed and semi-enclosed seas,
to which reference .is made in paragraph 6 of document A4/CONF,62/62, it was not
possible to devote the consideration they deserved to the informal suggestions
submitted by several delegations on these matters. There was time only for us to
hear the presentation of the informal suggestions on these questions.

12. T wish to point out, however, that, during the informal meetings devoted to
these points, we were able to consider virtually all the suggestions up to
article 73 inclusive and, as I have already mentioned, there was at least an
opportunity for delegations interested in the questions of the régime of islands
and enclosed snd semi-enclosed seas to make informal suggestions concerning
possible changes in those parts of the Composite Text.

13. Yesterday afternoon at an informal meeting of the Second Committee, I
presented my report on this part of its work. I indicated in the report the
suggestions which seemed to me to have received widespread support and had not
been opposed by any of the delegations, I s2lso indicated other proposals that
vere of concern to a particular group of delegations and were supported by the
delegations with a direct interest in them. In the light of the discussion on the
report, I consider that I can recommend to the Plenary the inclusion of some of
these suggestions in the Informal Composite Negotiating Text for the review
negotiations, whenever it is decided to undertake the review, and more
specifically the following: first, the suggestion made by the delegation of
Indonesia in relation to article 18 on the meaning of passage, which simply
consists in inserting the word "or" in the IEnglish text of paragraph 1 (b) between
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the words "roadstead" and "port facility". Secondly a suggestion by the same
delegation to delete the word "safe" in paragraph 1 of article 53 on the right
of archipelagic sca lanes passage. Lastly, a revised text for paragraphs 2

and 3 (a) of article 66 on snadromous stocks, on the basic of a text agreed

upon by the delegations of Canada, Denmark, Iceland, Ireland, Japan, Norway,

the Union of Soviet Socialist Republics, the United Kingdom of Great Britain

and Northern Ireland and the United States of America. The agreed amendments

to article 66 are to redraft paragraph 2 as follows: "The State of origin of
anadromous stocks shall ensure their conservation by the establishment of
appropriate regulatory measures for fishing in all waters landwards of the outer
limits of its cxclusive economic zone and for fishing provided for in
subparagraph (b) of naregreph 3. The State of origin may, after consultations
with other States referred to in parapgraphs 3 and 4 fishing these stocks, establish
total allowable catches for stocks originating in its rivers", Paragraph 3 (2)
would rcad: '"Fisheries for snadromous stocks shall be conducted only in waters
landwards of the outer limits of cxclusive economic zones, except in cases where
this provision would result in economic dislocation for a State other than the
State of origin. Vith resnect to such fishing beyond the outer limits of the
exclusive economic zone, States concemed shall maintain consultations with a
view to achicving agreement on terms and conditions of such fishing giving due
regard to the conservation requirements and needs of the State of origin in
respect of these stocks".

14. To complete this report, which has been longer than I would have wished, I
have to report that it was not possible, at the meetings of the Second Committee
held yesterday moming and aftemoon, to discuss the substantive part of the
reports submitted by the Chairmen of Negotiating Groups 4 and 7. Nor was it
possible to discuss the report which I myself submitted as Chairman of
Negotiating Group 6. Owing to lack of time, it was not possible to examine
thoroughly the recommendations which I made concerning the possibility of
incorporating in a Revised Text of certain suggestions which were received on
some of the questions which were termed the core issues. I believe I should
point out that A~legations agreed with rv suggestion that they should reserve
for the nlenary meeting their statcments on the substance of these matters. The
sole purpose of my suggestion was to avoid repetition of discussion of these
points in the Committee and then in the plenary Conference, and I therefore
believed it necessary, in keeping with the spirit of co-operation shown by all
delegations without exception, that they should confine themselves to generzl
comments as they would now have, in Plonary, an opportunity to give their views
on the substantive questions dealt with in the reports of Negotiating Groups 4
and 7 and in the reports of Hegotiating Group 6 and of the Second Committee.

15. In conclusion, I must again express my thanks to the Chairmen of

Negotiating Grouns 4, 5 and 7, to the members of the delegations which participated
in the work of the Second Committee, to the staff of the Secretariat and,

finally, to each and every one of those who, in one way or another, made possible
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for the work of the Second Committeec to proceed in normal fashion at this session,
Although all these efforts were not crowmed with the finel and complete success
for which we had hoped, therc was clearly an animus negotiandi and genuine
negotiation did take place, - The meetings of the Negotiating Groups and of the
Committee concentrated on really importsnt issues end were directed towards
finding suitable formulas for reaching compromise solutions by consensus. To

sum up, therefore, I consider that the work of the Second Committee, and of the
Negotiating Groupms vhich, in one way or another, were connected with its efforts,
produced satisfactory results. Even in those cases where the positions remained
apart, there was a genuine effort to explore the possibilities of bringing
together different viewpoints., I believe I can state that we worked in a serious
manner and strove to achieve the best possible results, In my view, we did, in
fact, achieve results vhich Justify the erduous dlacussions and long debates we
held during this session. :
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EXPLANATORY' MEMORANDUM ON THE.PROPOSALS (NG4/9/Rev.2) DY IMHE
CHAIRMAN OF NEGOTIATING GROUP 4 - AMBASSADOR SATYA NANDAN (FIJI)

You will reccll that Negotiating Groip 4 was esvablishcd by the plenary to
negotiate the problems arising out of Articles 69 and 70 of the ICNT dealing with
access to the living resources of the exclusive eccnomic zones of coastal States
by the land-locked and geographically disadvantaged States.

I think all of us realize thc importance of resolving this difficult problem
to which the Conference has given priority as one of the hard core issucs.

Vhen the Negotiating Group concluded its discussion »f the different aspects
of this issue at our last meeting, I statcd that I would undertaeke consultations
with as many of you as possible and suggest to you a draft formulation which in
my assessment could be the basis of a compromise, I have since undertaken very
intensive consultations with as broad a spectrum of the membership of the
Negotiating Group, particularly those parties most concerned, as was possible in
the limited time at my disposal.

As a result of these consultations, and after considering the various factors
raised in the Negotiating Group and in thc text that ws had before us, I am today
able to present my suggestions for a solution to the problem. I submit these
suggestions with some diffidence but as my humble contribution towards reaching a
compromise on this vexced issue which has thus far eluded acceptable resolution.

The compromise proposals I am suggesting consist of an amendment of
article 62, paragraph 2 of the ICNT, a redraft of article 69, con land-locked States,
and a redraft of erticle 70 dealing with States with special characteristics.

The proposals have been circulated in document NG4/9 dated 28 April 1978.

Let me now turn to the major areas of difficulty which had to be considered
in the formulatic~ of these proposals. Frst of all, it wi'l be recalled that the
land-locked and gecographically disadvantaged States stated that their participation
in the neighbosuring exclusive economic zones should be on a preferential or
priority basis. Accordingly, they suggested that amendments be made to .
articles 69 and 70 tc expressly include a reference to priority or preference in
order to meke those articles more meaningful. iany coastal States felt that such
explicit wording was not necessary and contended that preference for these States
was implicit in the special previsions contained in articles 69 and T0.

While I can understand the views expressed by some of the coastal States on
this matter, I em convinced that there is need for some clarification of the
relationship between the provisions of articles 69 and 70 and those of article 62.
In my assessment, the best way to achieve this is to amend article 62, paragraph 2,
by providing that the coastal State in giving access to the surplus of tbe.
allcwable catch to other States shall have particular regard to the provisions of'
articles 69 and 701/cspecia11y with respecct to the developing States referred to in
these articles.

:/  The provisions referred to in this paragraph appeared in document NG4/9. These
were later replaced by new provisions which appear in document NG4/9/Rev.2 which is
appended as Annex A to this memorandum.
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This amendment has.the merit of avoiding the usc of the term "priority" or
"preference” in articles 69 and 70, while, at the same time, bringing out more
clearly the nced for special consideration to be given to the States mentioned in
those articles. In my view this is a fair and reasonesble ccapromise between the
position of the land-locked and gecographically disadvantaged States which scught to
include reference to priority or preference and that cf those coastal States who
wished to suppress any such reference.

It will be noted that in this proposal special cmphasis hes also been given
tc accommodate the developing land-locked and geogrephically disadvantaged States.
This, of course, is consistent with the almost unanimous view that the interests
of developing land-locked and gecographically disadventaged Strtes must be put on 2
higher footing than those of developed land-leccked and gecgraphically disadvantaged
States. In this regard, I might mention that in the substantive provisicns of
articles 69 and 70, the distincticn between developed and developing land-locked
and geogrephically disadvanteged States has been made even clearer.

Let me now turn to a second important problem which relates to the concern of
the land-locked and geographically disadventoged States of being excluded from
participation where the coastel State has the capacity to harvest the entire
allowable catch. It was the contention of the ccastal States that participation
by the land-locked and geographically disedvantaged Stetes in such a situation
could have a detrimental effect on their own fishing communities and would lead to
discrimination against their own nationals by giving the land--locked and
geographically disadvantaged States priority over them.

On the other hand, thc land-locked and geographically disadventaged States
expressed serious apprehension that a coastal State through jeint ventures with
advanced fishing nations would harvest the entvire allowable crtch. They argued
that their exclusion from participation in this situation would not be equitable
and would be contrary to the specizl consideration for land-locked and
geographically disadvantaged States which underlies the provisions of articles 69
end 70,

I do not think that the two viewpoints are irreconcileble if each side tries
to understand the other's genuine preoccupaticns. In my view, if the ccastal State
is able to harvest the centire ~ilowable catch on its own, the land-locked and
geographically disadvantaged States do not have a strong basis for insisting on
participation in such a~ situation. To allow such participation in these
circunstances might well bring about the kind of detrimental e¢ffect which the
coastal State wishes tc avoid. At the same time if the harvesting of the entire
allowable catch by the coastal State is the consequence »f joint ventures or other
similar arrangements with third pertics, I think the lsnd-locked and geographically
disadvantaged States have a point when they say that their exclusien then would
not ve equitable.

The solution that I am thereforc suggesting is the inclusion in articles 69
and 70 of a new provision to deal with this situation. This is to be found in
paragreph 3 of article 69 and paragraph 4 of article 70. Under this new provision,
in the kind of situation I have just mentisned the coastel State shall take
appropriatc measures to ecnable the developing land-locked and geographically
disadvantaged States to have adequate participatiorn in such joint ventures or other
similer errangements on terms satisfactory to the parties concerned.



There are three important points to be ncoted sbout this new provision. First,
it provides for 2 very specizl and limited situction and nct to 211 ceses where
the coastal Steate is able to harvest the entire allowable catch. Secondly, it does
nct apply to developed land-locked end ge-graphically disad antaged States to have
any claim to participaticn in such a situation. Thirdly, emphasis is put on the
developing lend-locked and geographically disadvantaged States which have actually
been fishing in the particular exclusive economic zone at the time when the
situation arises.

Let me now turrn to scme aspects of terminology end definition.

Onc peint of special discussion has been the usc of the term "geographically
disadvantaged States”. The land-locked and geographiczlly disadventaged States
raised several erguments in fev.our of using this term in preference tc any other
description. The coastal States, howsver, maintained their reservations and
cbjections to the usec of the term pointing to the difficulty of having a precise
definition of the term. In the face of this impasse, I do not believe we will be
edvencing our work if we remain wedded to one terminology or another. It was to
overceme this impasse that in 1976 I had, in the Group of 21, suggested that we
might usefully cmploy the tecrm "States with special charecteristics". This I still
believe is a ccmpromise between the term geogrrphically disadventaged States and
the ICHT which docs not use ony term or svpellation at all. As many from both
groups have already said, whet is more important is the content and not the label.

4 related point, therefure, is the Stetcs which are to be covered by
article 70. Several geographically dissdvantaged States have cxpressed concern
=5 t» whether thoy werc covered by the description in article 70, paragraph 2.
Accordingly, they suggested elements additionzl +o the twoe now contained in
article 70. The difficulty herc was that many States felt that these new clements
would open the dsor to many other Stetes for whom article 70 was not intended. I
have made a serious attempt to improve upon the description by carefully considering
several »f the proposals that were made as well as some of my own formulations.
Regretfully, I have not been able to find :ny additional critcrion that is widely
acceptable. Let me say howcver %o those Stotes who wanted additicnal concessions
that it is my view that they are indeed.covered in article 70, paragraph 2. The
only change I could make was to clarify that Stoates mentioned in the first limb or
critericn Inc ol States bordering onclosed cor semi-cnclosed areas. It should be
noted that this is net 2 new criterion but a clarification of the-existing
provisiosn.

Just as much as thc inclusicn of the term "geographically disadvantaged States®
was opposed, su also was there opposition to the proposal to delete the term
"right" which appears in articles 69 and 70. The arguments for and against the
use of the term “"right” arc well known o us all. Here again I would suggest that
the proper approach weuld be for delegations tc analyse the context and the content
»f the use of the term. In my view there is nc incensistency in tho usc of the
term in this context and the sovereign rights of the ceastal State over the
resources in the exclusive ceonomic zone. dccordingly, I have rctained the usc of
the tecrm which already eppesrs in the ICHT.
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I would now like to turn to one other matter of importance, and that is the
distinction between developed and developing land-locked and geogrophically
disadvantaged States which meny delegations felt should be made. I would like
to point cut that the proposal before you does meke this di: tinction in several
places, such as in the amendment I heve already referred to in paragraph 2 of
article 62, as well as in the new provisions I have suggested in article 69,
paragraph 3 and article 70, paragraph 4. Furthermore, both articles 69 and 70
provide for the participation of the developecd land-locked and geographically
disadvantaged States only in the exclusive economic zone of developed coastal
States. Recognition is also given te those States which have habitually fished
in those zones to avoid adverse cconcmic effects on them.

Finally, to facilitate your consideraticn of these new suggestions I should
mention that I used the "anonymous text® reference NG4/2 as a basis for my approach
to articles 69 and 70.

Thet, distinguished representatives, concludes my summary of the most
important featurcs of this compromise proposal. Of course, in the course of
negotiations and consultetions various other points and changes were suggested by
both sides. However, I think our duty is to focus on the fundamental issues that
I have mentioned.

I am fully aware that there are delcgations on both sides whc have strongly
held views on one or other of thesec fundamental aspects. I am fully aware,
therefore, that these delegations will have reservations over aspects of the
various compromises that I am offering.

Because of this I know that if delegaticns seec thesc suggestions from the
viewpnint of whether or not it reflects their maximum positions they will be
tempted to find meny rcasons to reject the paper. I can only hope that delegations
from both sides do not approach these proposals from that vicwpoint. Only the
other day in this negotiating group we heard a stirring call by the distinguished
delegate of Tenzarla asking us to really .monstrate a spiri: of compromise - a
spirit of give and take. I was very much hcartened in my intensive consultaticns
by the fact that an overwhclming number of the delegations I spoke to did decmonstrate
that spirit.

I hope you will maintain this spirit when you now consider these proposals.
If you have reservations I can cnly appeel to you to sericusly consider if you
can accept these propesals in the same spirit 2s others who may have different
reservations are prepared to accept it nevertheless. Above all, I think all
of us realize that this may bc the lost cpportunity we have to solve this problem.
For I honestly believe that if we should forego this opportunity, it mey not
casily return again.

This concludes, distinguished delegates, my explanatory remarks to the
proposal. It only remains for me to express to you my gratitude for the very
generous co-operation thet 211 of you have extended to me over the past weeks. I
am certain that I can count on your continued co-operation.
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In view of the fact that the proposals were distributed to you only toda;
in the light of my explenatory statement just made, I am sure that you would r
sae time to study them. I would, therefore, suggest that we avoid substantive
discussion this afternoon.altheugh. l.would be prepared.to give. the floor to any
delegation that might wish to speek. I shall cof coursc make appropriate
arrongenients for further mectings and.in.any.cese I.will be .cvailable. to any
c¢clegetion which might wish to discuss thesc proposals further.

-4
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COuPROMISE SUGGESTIONS BY THE CHAIRIMAN OF NG,4

Amend para.(2) of irt.62 to read as follows:

"The coastal State shall determine its capacity to harvest the living
resources of the exclusive economic zone. :/here the coastal state does
not have the capacity to harvest the entire allowable catch, it shall,
through agreements or other arrangements and pursuant to the terms, conditions
and regulations referred to in paragraph 4, give other States access to the
surplus of the allowable catch having particular regard to the provisions
of articles 69 and 70, especially in relation to the developing States
mentioned therein."

Article 69
Right of land-locked States

l. Land-locked States shall have the right. to participate, on.an:ejuitable basis,
in the exploitation of an appropriate part of the surplus of the living

resources of the exclusive economic zones of coastal States of tne same

subregion or region, taking into account the relevant economic and geograph-

ical circumstances of all the states concerned and in conformity with the
provisions of this article and of articles 61 and 62.

2. The terms and modalities of such participation shall be.established by
the States concerned through bilateral, subregional or regional agreements
taking into account inter alia:

(a) the need to avoid effects detrimental to fishing communities or fishing
industries of the coastal State;

(v) the extent to which the land-locked State, in accordance with the
provisions of this article, is participating or is entitled to participate
under existing bilateral, subregional or regional agreements in: the
exploitation of living resources of the exclusive economic zones of other
coastal States;

(c) the extent to which other land-locked States and States with special geograph-
ical-characteristics .are.participating in.thecexploitabion-of: the-lirving:resources
of the exclusive economic zcne of the coastal State and the consequent need

to avoid a particular burden for any single coastal State or a part of it;

(d4) the nutritional needs of the populations of the respective States.



3. The terms and modalities of such participation shall be established by the
States concerned through bilateral, sub-regional or regional agreements taking
into account inter alia:

(a) the need to avoid cffects detrimental to fishing communities or fishing
industries of the coastal State;

(b) the extent to which the State with special geographical characteristics,
in accordance with.the provisions of this article, is participating or is
entitled to participate under existing bilateral, sub-regional or regional
agreements in the exploitation of living resources of the exclusive economic
zones of other coastel States;

(c) the extent tc vhich other States with special geographical characteristics
and land-locked States are participating in the exploitation of the living
resources of the exclusive economic zone . of the -coastal Statc and the consequent
need to avoid a particular burden for any single coastal State or a part of it;

() the nutritional nceds of the populations of the respective States.

4. When the harvesting capacity of a coastal State approaches a.point which
would enable it to harvest the entire allowable catch of the living resources
in its exclusive economic zone, the coastal State and other States concerned
shall co-~operate in the establishment of equitable arrangements on bilateral,
sub-regional or regional basis to allow for participation of developing States
with special geographical characteristics of the same sub-region or region

in the exploitation of the living resources of the exclusive economic zones of
coastal States of the sub-region or region as may be appropriate in the
circumstances and on terms satisfactory to all parties. In the implementation
aof this provision the factors mentioned in paragraph 3 shall also be taken into
account.

5. Developed States with special peographical characteristics shall, under
the provisions of this article, be entitled to participate in the exploitation
of ‘living resources only in the excluszive ecconomic zones of developed coastal
Statecs of the same sub-region or region having regard to the extent to which
the coastal State, in giving access to cther States to the living resources of
its exclusive economic zone has taken into account the need to minimize
detrimental effects on fishing communities and economic dislocation in States
vhose naticnels iz e hobitually Tichad in tho zene.

6. The above provisions are without prejudice to arrangements agreed upon in
sub-regions or regions wlhere the coastal States may grant to States with special
geographical characteristics of the same sub-region or regzion equal or
preferential rights for the exploitation of the living resources in the
exclusive economic zones,



3. When the harvesting capacity of a coastal State approaches a point which
would enable it to harvest the entire allowable catch of the living resources

in its exclusive economic zone, the coastal State and other States concerned
shall operate in the establishment of eqritable arrangements on bilateral,
sub-regional or regional basis to allow for participation of developing land—
locked States of the same sub-region or region in the exploitation of the living
resources of the exclusive economic zonzs of coastal States of the sub-region

or region, as may be appropriate in the circumstances and on terms satisfactory
to all parties. ° In the implementation of this provision the factors mentioned
in paragraph 2 shall also be taken into account.

4. Developed land-locked States shall, under the provisions of this article,
be entitled to participate in the exploitation of living resources only in

the exclusive economic zones of developed coastal States of the same sub-region
or region having regard to the extent to which the coastal State in giving
access to other States to the living resources of its exclusive economic zone
has taken into account the need to minimize detrimental effects on fishing
communities and economic dislocation in States whose nationals have habitually
fished in the zone.

5. The above provisions are without prejudice to arrangements agreed upon in
sub-regions or regions where the coastal States mway grant to land-locked
States of the same sub-region or region equal or preferential rights for the
exploitation of the living resources in the exclusive economic zones.

Article 70

Right of States with special geographical characteristics

1. States with special geographical characteristics shall have the right to
participate, on an equitable basis, in the exploitation of an appropriate part
of the surplus of the living resources of the exclusive economic zones of
coastal States of the same sub-region or region, taking int> account the
relevant economic -and geographical circumstances of all the States concerned

and in conformity with the provisions of this article and of articles 61 and 62.

2, TFor the purposes of the present Conventicn, "States with special geographical
cheracteristics” means coastal States, including States bordering enclosed

or semi-enclosed seas, whose geographical situation makes them dependent upon

the exploitation of the living resources of the exclusive economic zones of

other States in the sub-region or region, for adequate supplies of fish for

the nutritional purposes of their populations or parts thersof, and coastal

States which can claim no exclusive economic zones of their own.



REPORT TO THE PLENARY BY THE CHATRMAN OF THE THIRD COIMMITTEER
AIIBASSADOR A, YANKOV (BULGARIA)

INTRODUCTCRY NGOTES

1. At its 33th meeting on 12 lMay 1978, the Committee considered the report on
the informal negotiations vhich took place during the seventh session and indeed
completed its worl:.

2. Bven a very brief asseszment of the work done by the Third Committee and its
achievements could, with no exaggeration, emphasize an important feature: that at
each session it hac made substantial progress. This was especially the case during
the last three sessions of the Conference. I am pleased to note that at this
session further progress vas achicved on the main issues vithin the terms of
reference of the Committee. It has brought the ICIT to a stage of a package which
may offer a reliable basis for conczensus.

2. I would like further to note that at this session intensive negotiations took
place, especially on Part :II of the ICHT (protection and preservation of the
marine environment) on which a number of informal written proposals were submitted.
They were considered in informal meetings of the Committee, and the Committee
conducted its work in accordance with the principle of full involvement of the
interested delegations., The informal negotiations vere carried out in open-ended
meetings with flexible use of different means of negotiation, but always on the
condition that the results should be brought to the attention of the Commitiee as
a vhole. It has always been the strategy of the Third Committee from the very
beginning vith respect to 1ts procedure, and especially during the last two
sessions, to concentrate negotiations on the key issues within its terms of
reference, allocating to their consideration most of the time aveilable on the
basis of a selective and restrictive approach. Having made these general
observations on the work of the Committee, I would like nov to report on the
results of the negotiations on Paris XII, XIII and XIV.

I. RESULTS OF THE NEGOTIATIONS ON PART XTI
(Protection and Preservation of the Marine Environment)

1. As I pointed out, during this session intensive and meaningful negotia#ion§
took place in a spirit of undersanding and co-operation with the common objective
of reaching a compromise,

On Part XII the negotiations werc concentrated on key issues relating to
vessel source pollution. Ve had to take into consideration some new developments
in the field of marine pollution control and the Amoco Cadiz disaster has increased
the awvareness and the concern of the meghitude of possible hazards and the need to
improve preventive measures by strengthening both the standard setting procedure
and the enforcement measures.,

During the deliberations therec has been an earnest effort to keep a viable
balance between the ecological considerations and the legitimate demands of
expanding international navigation, between national legislation and enforcement
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measures on the one hand and the international rules, standards and regulations on
the other, between coastal State and flag State jurisdiction, between the interests
of developed maritime powers and developing countries.

I would like to take this opportunity to express my thanks and appreciation to
all delegations for their co-operation and to reiterate my gratification to
Sr. Jos¢ Luis Vallarta of Mexico for his most valuable contribution in conducting
the informal negotiations on Part XII.

2. Main results of the negotiations

The results of the negotiations could be placed into four categories, namely:
(a) Provisions on which a consensus was reached;

(b) Provisions emerging from intensive negotiations resulting in compromise
formulae with a substantial degree of support as to provide a reasonable
prospect for a consensus, but on which no consensus was reached, since
there are still some reservations and objections;

(¢) Informal proposals submitted for consideration by the Committee on
which, owing to lack of time or divided views, no compromise formulae
emerged and therefore require further intensive negotiations; and

(d) Provisions of the ICHNT which were not challenged and on which no
proposals were made for substantive modifications. Therefore my
agsumption would be that they should remain as they stand.

These provisions and informal written proposals are reproduced in an informal
document, HP/24, for the purpose of facilitating delegations future references.
The contents of MP/24 were considered in the 38th meeting. The document retains
its informal character, though considered in a formal meeting. It covers only the
results of the inSormal negotiations on Pocrt XII. Three catzgories of provisions
have emerged.

PROVISIONS UNDER THE FIRST CATEGORY (that is, on which a consensus was reached)

Article 1 - Use of terms

Parggragh 4:

There is no change in this paragraph, but it was understood that the
term "marine environment" includes "marine life',

Article 1
Paragraph 5:

Delete subparagraph (c).



Article 195 - leasures to prevent, reduce and control pollution of. the marine.
environment,

Add new
Paragraph 5:
"The measures taken in accordance with the present Part shall include
those necessary to protect and preserve rare or fragile ecosystems as well

as the habitat of depleted, threatencd, or endangered species and other
marine life,"

Article 212 - Pollution from vessels

Paragraph 1:
Add the following at the end of the first sentence:

"... and promotc the adoption, in the same manner, wherever appropriate,
of routing systcms designed to minimize the threat of accidents which might
cause pollution of the marinc enviromment, including the coastline and
related interests of coastal States”,

Poragraph 3:

£idd the following at the end of the first sentence:

", .. including vessels exercising the right of innocent passage'.

Paragraph 6:

£dd a new paragraph which reads as follows:

"The international rules and standards referred to in this Article
should include inter clia those related to prompt notification to coastal
States, vhose coastlines or related interests may be affected by incidents
including meritime casualties which involves discharges or probability of
discharges."

NOTE: It should be pointed out further, that on Article 212, paragraph 6,
it was agreced thot the addition of this new paragraph did not limit in any way
the meaning, in this or other Articles in Part XII, of the term "international
rules and standards',

Article 213 - Pollution from or through the atmosphere

Paragraph 1:

Change the period at the end of the parogreph to a comma and add the
following: "and the safety of air navigation",
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PROVISIONS UNDER THE SECOND CATEGORY (that is, provisions emerging from intensive
negotiations resulting in compromise formulae with a substantial degree of support.
as to provide a reasonable prospect for a consensus, but on which there are still
some reservations and objections)

Article 212 -~ Pollution from vessels

Paragyaph 2 bis:

Insert the following:

"States which establish particular recuirements for the prevention,
reduction and control of pollution of the marine environment as a condition
for the entry of foreign vessels into their ports or internal waters or a
call at their off-shore terminals shall give due publicity to such
requirements and shall communicate them to the competent international
organization. Vhenever such requirements are established in identical form
by two or more coastal States in an endeavour to harmonize policy, the
communication shall indicate which States are participating in such

co-operative arrangements. Ivery State shall require the master of a
vessel flying its flag or of its reglstry, when navigating within the
territorial sea of a State participating in such co-operative arrangements,
to furnish, upon the request of that State, information as to whether it is
proceeding to a State of the same region participating in such co-operative
arrangements and, if so, to indicate vhether it complies with the port entry

requirements of that State., The provisions of this article shall be without
prejudice to the continued exercise by a vessel of its right of innocent
passage or to the application of paragraph 2 of Article 25.%

NOTE: There were reservations and objections on this Part with regard- to- the
fourth sentence, starting with the words "Every State shall require the master of
a vessel, etc. ..." In fact, this provision is on the basis of existing
international law but observations and objizctions were made -rith regard to the
competence of. every State to require the master of a vessel flying its flag or
of its registry, when nav1gat1ng within the territorial sea of a State participating
in co-operative arrangements, to furnish, upon the recuest of that State,
information as to whether it is proceceding to a State of the same region
varticipating in such co-operative arrangements and, if so, to indicate whether
it complies with the port entry recuirements of that State.

Article 221 - Enforcement by coastal States

Paragraph 6:
Redraft the text as follows:

Mihere there is clear objective evidence that a vessel navigating in
the exclusive economic zone or the territorial sea of a State has, in the
exclusive economic zone, committed a violation of applicable international
rules and standards or national laws and regulations conforming and giving
effect to such international rules and standards for the prevention,
reduction and control of pollution from vessels, resulting in discharge
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causing major damage or threat of major damage to the coastline or related
interests of the coastal State, or to any resources of its territorial sea
or exclusive economic zone, that State may, subject to the provisions of
Section 7 of this Part of the present Convention provided that the evidence
so warrants, cause proceedings, including arrest of the vessel, to be taken
in accordance with its laws."

NOTE: Objections were made on the use of the word "objective'" in the
expression '"clear objective evidence'" and on the words "arrest of the vessel".

Article 222 - lleasures relating to maritime. casualties to avoid pollution
Replace Article 222 by the following text:

"1, Wothing in this Part of the present Convention shall prejudice
the right of States, pursuant to international law, both customary and
conventional, to adopt and enforce measures beyond the territorial sea
proportionate to the actual or threatened damage to protect.their coastline
and related interests, including fishing, from pollution or threat of
pollution follouing upon a maritime casualty or acts relating to such a
casualty, wvhich may reasonably be expected to result in major harmful
consequences.

"2, TFor purposes of this article, "maritime casualty" means a collision
of ships, stranding or other incident of navigation, or other occurrence on
board a ship or external to it resulting in material damage or imminent
threat of material damage to a ship or cargo."

NOTE: On this article widespread and substantial support emerged during the
negotiations, but there were some reservations and objections on the use of the
words "both customcry and conventional", international law.

Article 227 - Investigation of foreign vessels

Paragraph 1:
Redraft as follows:

"l. States shall not delay a foreign vessel longer than is essential
for purposes of investigation provided for in Articles 217, 219 and 221 of
this Part of the present Convention. Any physical inspection of a foreign
vessel shall be limited to an examination of such certificates and records
as the vessel is recuired to carry by generally accepted international rules
and standards or of any similar documents which it is carrying. Following
such an examination, an inspection of the vessel may be undertaken only when
there are clear grounds for believing that the condition of the vessel or its
equipment does not correspond substantially with the particulars of those
documents or when the contents of such documents are not sufficient to '
confirm or verify a suspected violation or when the vessel is not carrying
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valid certificates and records. If the investigation indicates a violation
of applicable laws and regulations or international rules and standards for
the preservation of the marine environment release shall be made promptly
to reasonable procedures such as bonding or other appropriate financial
security. Without prejudice to applicable international rules and standards
relating to the seaworthiness of ships, the release of a vessel may,
vhenever it would present an unreasonable threat of damage to the marine
environment, be refused or made conditional upon proceeding to the nearest
appropriate repair yard."

NOTE: On this Article there are still some other outstanding issues vhich
are referred to under the third category, namely informal proposals submitted for
consideration by the Committee on which, owing to lack of time or divided views,
no compromise formula emerged and therefore require further intensive negotiations.

Article 231 -~ Monetary penalties and the observance of recognized rights
of the accused

Paragraph 1:
Redraft as follows:

"Only monetary penalties may be imposed with respect to violations of
national laws and regulations or applicable international rules and '
standards, for the prevention, reduction and control of pollution of the
marine environment from vessels, cormitted by foreign vessels beyond
internal waters, except in case of a wilful and serious act of pollution
in the territorial sea."

NOTE: Reservations and objections were made by some delegations on the use
of the term "internal waters™ and prefercince was expressed for the words
"territorial sea or archipelagic vaters". But even with these reservations and
objections, this provision is a step further to compromise than the existing text
in the ICNT.

PROVISIONS UNDER THE THIRD CATEGORY (that is, informal proposals submitted for
consideration by the Committee on vhich, owing to lack of time or divided views,
- no compromise formulae emerged and therefore recuire further intensive
negotiations)

These proposals refer to the following Articles:

Article 1, pare. 5(a)(i)
" 209 " 1 and 5
" 211 " 5
"n 212 1" 3
" 219 1" 1
1" 221 " 5
" 227
1" 229 " 1
n 234
" 236
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NOTE: There was an informal proposal contained in document HP/16 vhich
suggests a new Part XIV bis on General Safeguards relating to Articles 225, 226,
228 and 231, paragraph 2, 232 and 233, while in Section 7 of Part XII will remain
the following Articles: 224, 227, 229, 230, 231 paragraph 1 and 234, entitled
Safeguards in Respect of Pollution Control. The suggestion to have a new
Part XIV bis is beyond the terms of reference of the Third Committee, for it
covers matters relating to general safeguards, mainly concerning navigation and
other uses of the sea and not merely protection and preservation of the marine
environment. In this field Section 7 covers the safeguards with respect to the
part on protection and preservation of the marine environment.

II. RESULTS OF THE NEGOTIATIOHS ON PART XIIT (Marine Scientific Research)
and PART XTIV (Development and Transfer of larine Technology)

On these two Parts there was an informal meeting under the chairmanship of
the Chairman of the Third Committee. Comments and observations were made by
delegations also during the 35th, 36th, 37th and 38th meetings of the Committee
held during this session.

The main effort on these two Parts was to strike a balance between the
interests of coastal States and States conducting marine scientific research, as
wvell as between developed and developing States. It has also been emphasized that
international co-operation and the contribution of international organizations in
promoting marine scientific research are playing an increasing role.

Critical observations and suggestions were made particularly with regard to
the following articles:

Article 247 -~ Marine scientific research in the exclusive economic zone and
on the continental shelf.

A
Article 248 - Research project under the auspices of, or undertalzen by,
international organizations.

Article 250 = Duty tc comply with certain conditions.
Article 25% - Implied consent.

Article 255 - Right of neighbouring landlocked and geographically
disadvantaged States.

Article 264 - Responsibility and liability.

Article 265 ~ Settlement of disputes rclating to marine scientific research
vith special reference to Article 296(3)(a).

Article 274 ~ Co-operation with international organizations and the Authority
in the transfer of technology to developing States.

Article 275 - Objectives of the Authority with respect to transfer of technology.

Article 276 - Establishment of regional centres.



A proposal was made for a new Article 276 bis on the establishment of
national marine scientific and technological centres in developing States.

The results of the discussions were cincouraging and sher that the disagreements
that have repeatedly been witnessed by us during previous sessions regarding marine
scientific research and transfer of technology have yielded to the expression of a
desire for possible improvements which could offer not only a good basis for
further negotiations, but a substantially improved prospect of a compromise which
could lead to a consensus on the overall package of marine scientific research.

Of course, there were certain reservations, objections and new proposals
particularly on the above-mentioned. Articles., However, in my view there was an
overvhelming support for the suggestion to keep the package of Parts XIII and X
as they stand in the ICNT without proceeding to further substantive modifications.
This was indeed the predominant trend that emerged from our informal and formal
negotiations without prejudice to the difforent positions taken by some delegations
to the effect that there was a need for further negotiations in order to agree on
some substantive changes of the text. But it was pointed out that these might
lead to re-opening the negotiations on basic issues relating to the regime for
the conduct of marine scientific research in the economic zone and on the
continental shelf. Such a course of action could be justified only with
substantive support by delegations mostly interested in the consideration of the
outstanding issues with a view to reaching a new compromise formula, which has to
be considered by the Third Committee.

In conclusion, I should like to make the following suggestions:

First, to incorporate in the revised Part XII of the ICHT the provisions
placed under the first category, that is provisions on which a consensus was
reached.

Secondly, to consider the possibility of incorporating in the revised ICNT
most, if not all of the suggestions under the second categor; taiking into account
the views expressed during the meetings of the Third Committee and at the Plenary
meeting.

And thirdly, to undertake further intensive negotiations on the other
outstanding issues as indicated under the third category.

Finally, I should like to take this opportunity once again to express my
appreciation to all the delegations for their co-operation and to the Secretariat

for its most valuable assistance.
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.RESULTS OF NEGOTTATIONS IN THE THIRD COMMITTEE
ON PARTS XII, XTII, AND XIV DURING THE SEVENTH SESSION

I. PROVISIONS ON-WHICH CONSENSUS WAS REACHED

ARTICLE 1

Use of terms

Para h 5: Delete gubparagraph (c).

ARTICLE 195

Measures to prevent, reduce and control pollution
of the marine environment

Par: h 5: Add a new paragraeph 5:

The measures talien in accordance with the present Part shall include those
necessary to protect and preserve rare or fragile ecosystems as well as the
habitat of depleted, threatened, or endangered species and other marine life.

ARTICIE 212

Pollution from vessels

Paragraph 1: Add the following at the end of the first sentence:
"...and promote the adoption, in the same manmner, wherever appropriéte, of routing
systems designed to minimize the threat of accidents which might cause pollution
of the marine environment, including the coastline and related interests of
coastal States".
Paragraph 3: Add the following at the end of the first sentence:
'"...including vessels exercising thc right of innocent passage®.
Paragraph 6¢ Add a new paragraph which reads as follows:

The international rules and standards referred to in this Article should
include inter alia those related to prompt notification to coastal States, whose
coastlines or related interests may be affected by incidents including maritime

casualties which involves discharges or probability of discharges.

ARTICLLE 213

Pollution from or through the atmosphere
Paragraph 1: Change the period at the end of the paragraph to a comma and add

the following: "ond the safety of air navigation'.



II, PROVISIONS EMERGING FROM INTENSIVE NEGOTIATIONS RESULTING IN COMPROMISE FORMULAE
VITH A SUBSTANT TAL, DEGREE OF SUPPORT AS TO PROVIDE A REASONABIE PROSPECT FOR
CONSENSUSJ.BUT‘ON»HHIGH-THERE.ARENSEILL.SOME'RESERVATIONS.AND OBJECTIONS

ARTICIE 212
Pollution from vesgdls
Paragraph 2 bis: Insert the following:

States wvhich establish particular requirements for the prevention, reduction

and control of pollution of the marine environment as a condition for the entry
of foreign vessels ihto their ports or internal waters or a call at their off-shore
terminals shall give -due-publicity to such requirements.and shall communicate
them to the competent international orgériizatiori. Whenever such requirements are
established in identical form by two or more coastal States in an endeavour-to
harmonize policy, the commmnication shall indicate which States are participating
in such co-operative arrangements. Every State shall require the master of
a vessel flying its flag or of its registry, when navigating within the
territorial sez of a State participating in such co-operative arrangements, to
furnish, upon the request of thét State, information as to whether it is
proceeding to a State”¢f the seme region participating in such co-operative:
arrangements and, if so, to indicate whethoer it complies with the port entry
requirements of.that State. The provisions of this article shall be without
prejudice to the continued exercise by a vessel of its right of innocent passage
or to the application of paragraph 2 of article 25.

ARTICIE 221

Enforcement by coastal States

Paragraph 6: R-~draft the text as follows:

Vhere there is clear objective evidence that a vessel navigating in the
exclusive economic zone or the territorial sea of a State has,-in the exclusive
economic zone, committed a violation of applicable international rules and
standards or national laws and regulations conforming and giving effect to such
intemational rules and standards for the prevention, reduction and control of
pollution from vessels, resulting in discharge causing major damage or threat of
major damage to the coastline or related interests of the coastal State, or to
any resources of its territorial sea or exclusive economic zone, that State may,
subject to the provisions of Section 7 of this Part of the present Convention-
provided that the evidence so warrants, cause proceedings, including arrest of

the vessel, to be taken in accordance with its laws.
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ARTICIE 222

Measures relating to maritime casualties to ‘avoid pollution

Roplace article 222 by the Tollowing text:

1. Nothing in this Part of the present Convention shall prejudice the right of
States, pursuant to international law, both customary and conventional, to adopt
and enforce measures beyond the territorial sea proportionate to the actual or
threatened damage to protect their coastline and related interests, including
fishing, from pollution or threat of pollution following upon a maritime

casualty or acts relating to such a casualty, vhich may reasonably be expected to
result in major harmful consequences.

2. Tor purposes of this.article, 'maritime .casualty" means a collision of ships,
stranding or other incident of navigation, or other occurrence on board a ship or
external to it resulting in material damage or irminent threat of material damage
to a2 ship or cargo.

ARTICIE 227

Investigation of Toreign Vessels

Redraft paragraph 1 as follovs:

1. States shall not delay a foreign vessel longer than is essential for purposes
of investigation provided for in Articles 217, 219 and. 22l of this Part of the
present Convention. Any physical inspection of a foreign vessel shall be limited
to an examination of such certificates and records as the vessel is required to
carry by generally accepted international rules and standards or of any s?milar
documents which ..t is carrying. TFollowi g such an examinaiion, an inspection of
the vessel may be undertaken only when there are clear grounds for believing that
the condition of the vessel or its equipment does not correspond substantially with
the particulars of those documents or when the contents of such documents are not
sufficient to confirm or verify a suspected violation or when the vessel is not
carrying valid certificates and rccords. If the investigation indigcates a
violation of applicable laws and regulations or internmational rules and stondards
for the proservatioh of the marine cnvironment release shall be made. promptly subject
to reasonable procedures such as bonding or other appropriate financial security.
Without prejudice to applicable international rules and standards relating to the
seavorthiness of ships, thc release of a vessel moy, whenever it would present an
unreasonable threat of damage to the marine environment, be refused or made

conditional upon proceeding to the nearest appropriate repair yard.
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ARTICLE 231

Monetary penalties and the observance of recognized
rights of the accused

Paragraph 1: Redraft as follows:

Only monetary penalties may be imposed with respect to violations of national;

lawosand regulations or applicable international rules and standards, for the
prevention, reduction and control of pollution of the marine enviromment from
vessels, committed by foreign vessels beyond internal waters, except in case of
a wilful and serious act of pollution in the territorial sea.

IIT. INFORMAL PROPOSALS ON WHICH, OWING TO LACK OF TIME OR
DIVIDED VIEWS, NO COMPRCOMISE FORMULAE EMERGED

PORTUGAL
ARTICLE 1
Use of terms
Replace sub-paragraph 5(a)(i) by the following:
"Dumping" means:

(i) any deliberate disposal at sea of wastes or other matter from vcsscls,
aircrafts, platforms or other man-made structures at sea,

Add the following sub-paragraph 5(d):

"Incineration at sea" means:

The deliberate combustion of wastes and other matter on board of vessels,
platforms or other man-made structures at sea for the purpose of their thermal
destruction.

Add the following phrase "dumping and incineration at sea" whenever a reference

of dumping is made in article 195, sub-paragraphs 3(a)(iii), article 211,
paragraphs 1, 2, 4, 5 and 6 and article 217 (see MP/11).
BRAZIL
ARTICLE 209

Pollution from sea-bed activities

Replgce the present paragraph 1 by the following:

1. Coastal States shall establish national laws and regulations to prevent,
reduce and control pollution of the marine environment arising from or in
connexion with all activities, artificial islands, installations and structures

in the sea-bed under their jurisdiction.
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Replace paragraph 5 by the following:

5. States, acting in particular through competent international organizations
or diplomatic conference, shall establish global and regional rules, standards
and recommended practices and procedures to prevent, reduce and control pollution
of the marine environment arising from or in connexion with all activities,
artificial islands, installations and structures in the sea-bed under their
jurisdiction. Such rules, standards and recommended practices and procedures
shall be re-examined from time to time as necessary (see MP/4).

ARTICLE 211

Dumping

Replace the present paragraph 5 by the following:

5. Dumping within the territorial sea and the exclusive economic zone or onto
the continental shelf shall not be carried out without the-express prior approval
of the coastal State, which has.the right to permit;- regulate and- control such
dumping, pursuant to paragraph 2 of article 195 (see MP/4).

BAHAMAS, BARBADOS, CANADA, ICELAND, XENYA, NEW-ZEALAND, PHILIPPINES,
PORTUGAL, SOMALIA, SPAIN AND TRINIDAD AND TOBAGO

ARTICLE 212

Pollution from vessecls

Insert the following sentence between the first and second sentences

3 Such laws and regulations, inasmuch as they concern design, construction,
marning or equipment of foreigmn ships, shall be in conformity with generally
accepted international rules where such rules exist (see MP/8).

FRANCE

ARTICLE 219
Enforcement by port States

(Changes made to the existing text are underlined)

1. Vhen a vessel is voluntarily within one of the ports or at one of the offshore
temminals of a State, that State may undertake investigations and, where warranted

by the evidence of the case, cause proceedings to be taken as provided in

paragraph 2 in respect of any discharge from that vessel in violation of applicable
international rules and standards established through the competent international
organization or general diplomatic conference, outside the internal waters,
territorial sea, or exclusive economic zone of that State.

2. No proceedings pursuant to paragraph 1 shall be taken in respect of a discharge
violation in the internal waters, the territorial sea or exclusive economic

zone of another Statc unless requested by that State, or outside the economic
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zone of a State unless requested by the flag State, or unless the violation has

caused or is likely to cause pollution in the internal waters, territorial sea
or exclusive economic zone.of the State instituting the proceedings.

4. The records of the investigation carried out by a port State pursuant to
the provisions of this article shall be transferred to the flag State or to the
coastal State at their request. Any proceedings taken by the port State on the
basis of such an investigation, subject to the provisions of section 7 of this
Part of the present Convention, may be initiated only at the request of a flag

State or coastal State when the violation has occurred outside the economic zone

or within the internal waters, territorial sea or exclusive economic zone of
that coastal State and the evidence and records of the case and any bond posted
with the authorities of the port State shall be transferred to the flag State or
to the coastal State making such a request (see MP/6).
CANADA, ICELAND AND TRINIDAD AND TOBAGO
ARTICLE 221

Enforcement by coastal States

Redraft paragraph 5 as follows:

Where therc are clear grounds for believing that a vessel navigating in the
exclusive ecconomic zone or the territorial sea of a State has, in the exclusive
economic zone, violated applicable international rules and standards or national
laws and regulations confirming and giving effect to such international rules and
standards for the prevention, reduction and control of pollution from vessels and
the violation has resulted in a substantial discharge into or significant pollution
or threat of significant pollution of the marine enviromment, that State may
undertake physical inspection of the vessel for matters relating t. the violation
if the vessel has refused to give information cr if the information supplied by
the vessel is manifestly at variance with the evident factual situation and if
the circumstances of the case justify such inspection (see MP/12).

KUWAIT, LEBANON, LIBYAN ARAB JAMAHIRIYA, MOROCCO, QATAR,
TUNISIA AND UNITED ARAB EMIRATES

ARTICLE 221
Delete paragraph 8 of this article (see MP/20).
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KUWAIT, LEBANON, LIBYAN ARAB JAMAHIRIYA, MOROCCO, QATAR
SYRIAN ARAB REPUBLIC AND TUNISIA
ARTICLE 227

Investigation of foreign vessels

The text is to read as follows:

M. States may not delay a foreign vessel longer than is essential for the
purposes-of investigation provided fer in articles 217, 219 and 221. . If the
investigation indicates a violation of applicable laws and regulations or
international rules and standards for the preservation of the marine environment
release shall be made subject to reasonable procedures such as bonding or other
appropriate financial security. Without prejudice to applicable intermational
rules and standards relating to the sea-worthiness of ships, the release of a
vessel may, vhenever it would present an unreasonable threat of damage to the
marine environment, be refused or made conditional upon proceeding to the
nearest appropriate repair yard. In this latter case, the flag State or the
State of registry of the vessel must be notified, and either may object to such
a refusal according to the provisions of Part XV of the present Convention.,

"2. States shall co-operate to develop procedures for the avoidance of
unnecessary physical inspection of vessels at sea." (See MP/19).

JAPAN
ARTICLE 227, rara.l
Investigation of foreign vessels
Line 6, in compliance with Article 292, after '"release shall be made" add
"promptly" (see MP/22).

FRANCE
ARTICLE .29
Suspension and resirictions on institution of proceedings

(Changes made to the existing text are underlined)

1. Penal proceedings in respect of any violation of applicable laws and

regulations or international rules and standards relating to the prewention,
reduction and control of pollution from vessels committed by a foreign vessel
beyond the territorial sea of the State which has established the violation shall
not’be instituted by that State before the expiry of a period of two months from

the date on which that State has notified the flag State, supplying it with a

report and all pertinent information, unless those proceedings relate to a case

of major damage to the coastal State or the flag State has on at least three

occasions in the preceding five years disregarded its obligation to enforce

effectively the applicable international rules and standards in respect of

violations committed by its vessels or unless the violation involves discharges
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of which there is clear and objective proof, The flag State shall make known

to the State which has estab}ished the violation, within a period of two months

from the date of notification, the decision taken by its judicial authorities to

institute or not to institnte penal procecdings. When proceedings by the flag

State have been brought to a conclusion, the flag State shall address the

delivered judgement to the first State, vhich cannot thereafter take further penal

proceedings. Any bond posted or other financial security provided shall be
released by the coastal State (see MP/6).
UNITED STATES OF AMERICA
ARTICIE 229

Suspension and restrictions on institution
of proceedings

Paragraph 1
1, Substitute the clause, "committed by a foreign vessel beyond the exclusive

economic zone of the State instituting proceedings ..." for the opening clause
"committed by a foreign vessel beyond the territorial sea of the State instituting
proceedings."
2., Substitute the clause "unless those proceedings relate to a case of serious
pollution affecting the coastal State or'" for the clause "unless those
proceedings relate to a case of major damage to the coastal State or'",. (see MP/9)
SPAIN
ARTICLE 234

Delete, or replace by the following:

Nothing in sections 5, 6 and 7 of this Part of the present Convention shall
affect the legal régime of transit passage through straits used for intermational
navigation (see MP/3).

INFORMAL SUGGESTION BY BAHRAIN, DEMOCRATIC YEMEN, EGYPT, IRAQ, KUWAIT,
LEBANON, LIBYAN ARAB JAMAHIRIYA, MAURITANIA, MOROCCO, OMAN, PORTUGAL,
QATAR, SAUDI ARABIAy SOMALIA., SUDAN, SYRTAN ARAB REPUBLIC, TUNISIA,

UNITED ARAB EMIRATES AND YEMEN

ARTICIE 236

Amend the text to read:

"l. Any damage to the marine enviromment or to properties or persons therein
that is caused by pollution shall give rise to a claim for compensation for such
damage.

"2. thould such damage result from acts of a particular State, that State shall
be liable:
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(a) In accordance with.the.rules.of international law, in cases where that

State has carried out an act of sovereignty;

(b) In accordance with private law, in cases where that State has carried out

any other act, such as a cczmercial transaction. States shall have an

obligation to provide compensation for or to repair such damage, and for this

purpose, the State concerned shall designate the party to represent it in any

legal proceedings.
"3, Should such damage result from acts of other natural or juridical persons,
such persons shall be held responsible in accordance with the rules of private law
and shall have an obligation to provide compensation for or to repair such damage.
"4. States shall fulfil the necessary legislative and organizational requirements
to provide the injured party with recourse to .their courts or national authorities,
in order that that party may obtain compensation for or the repair of the damage,
whenever such acts take place or such damage occurs within areas under their
sovereignty or jurisdiction or through non—édvereign_acts on their part or through
acts by natural or juridical persons under their jurisdiction. The injured party
shall be entitled to choose the party from which compensation for or repair of
damage is to be claimed in any case where there is more than one such party.
"5, States shall establish regional and intermational financial and technical
institutions to which claims for compensation for, or for the repair of, damage
may be addressed in any case where those responsible for the damage remain unknown
or are umable, partially or wholly,-to provide compnnsation for or to repair such
damage. Such iustitutions shall genera’ly co-operate in Geveloping the
international law relating to the protection and preservation of the marine
environment, the assessment of damage thereto, the payment of compensation and the
settlement of disputes arising in any such cases.' (See MP/18)

UNION OF SOVIET SOCIALIST REPUBLICS

Articles 225, 226, 228, 232, paragraph 2 of article 231 and article 233
should be taken out to form & separate Part of the Convention, reading as follows:

"PART XIV bis. GENERAL SAFEGUARDS

ARTICLE ... (previously 225)
Exercise of powers of enforcement

The powers of enforcement égainst foreign vessels under the present Convention
may dnly be exercised by officials or by warships or military aircraft or other
ships or aircraft cleurly marked and identifiable as being on government service

and authorized to that effect.
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ARTICLE ... (previously 226)
Duty to avoid adverse consequences in the

exercise of the powers of enforcement

In the exercise of their povers of enforcement against foreign vessels under
the present Convention, States shall not endanger the safety of navigation or
otherwise cause any hazard to a vessel, or bring it to an unsafe port or anchorage,
or cause an unreasonable risk to the marine eunvironment.

ARTICIE ... (formerly 228)

Non-discrimination of foreign vesgsels

In exercising their right and carrying out their duties under the present
Convention, States shall not discriminate in form or in fact against vessels of
any other State.

ARTICIE ... (formerly 232)

Notification to the flag State and other States concerned

‘States shall promptly notify the flag State and any other State concermed
of any measures taken pursuant to the present Convention against foreign vessels,
and shall submit to the flag State all official reports concerning such measures.
However, with respect to violations committed in the territorial sea, the
foregoing obligations of the coastal State shall apply only to such measures as
are taken vhen proceedings are instituted. The consular officers or diplomatic
agents, and where possible the maritime épthority of the flag State, shall be
immediately informed of any such measures.

ARTICLE ... (formerly peragraph 2 of articie 231)
Obsexrvance of recognized rights of the accused

In the conduct of proceedings to impose penalties in respect of such

violations committed by a foreign vessel, recognized rights of the accused shall

be observed.
ARTICIE ... (formerly 233)
Liability of -States arising from enforcement measures
States shall be liable for damage or loss attributable to them arising from
measures taken pursuant to the present Convention, when such mcasures were
unlawful or exceeded those reasonably required in the light of available

information. States shall provide for recourse in their courts for actions in

respect of such damage or loss.'
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In consequence of the introduction of a Part common to the whole Convention
on the. procedure for enforcement measures (Part XIV bis, General Safeguards),
duplicating provisions should be deleted from a number of acticles, namely:
paragraph 4 of article 73; articles 106 and 107 in full, paragraphs 5 and 8
of article 111l. The deleted paragraphs should be replaced by reference to the
corresponding articles in Part XIV bis.

As a rosult, the articles remaining in Sectioh 7 of Part XIT will be the
following: 224, 227, 229, 230, 231 (para.l) and 234. Section 7 of Part XII
should be entitled "Safeguards in respect of pollution control®, (See MP/ié).

INFORMAL SUGGESTION BY BAHRAIN, DEMOCRATIC YEMEN, EGYPT, IRAQ,
JORDAN, KUWAIT, LEBANON, LIBYAN ARAB JAMAHTRIYA, MAURITANTA,
MOROCCO, OMAN, PORTUGAL, QATAR, SAUDI ARABIA, SOMALIA, SUDAN,
SYRIAN ARAB REPUBLIC, TUNISIA, UNITED ARAB EMIRATES, YEMEN

Article 264

Amend the text to read:

"1, Any demage to the marine enviromment, or to property or persons
therein resulting from scientific research shall give rise to a claim for
compengation for such damage.

"2, Should such damage result from the acts of a particular State, that
State shall be held responsible:

(2) In accordance with the rules of international law, if it carried out

an act of sovereignty;

(b) In accordance with the rules of private law if it was carrying out
any other act, such as a commercial transaction. States shall have
an obligation to provide compensation for or to. repair such damage, and
for this purpose, the State concerned shall designate the party to
represent it in.any legal proceedings.

"3, Should such damage result from acts of other natural or juridical
persons, such persons shall be held responsible in accordance with the rules of
private lav and shall have an obligation to provide compensation for or to
repair such damage.

"4, States and specialized international organizations shall fulfil the
necessary legislative and orgahizational requirements for the prevention of any
marine scientific resecarch in violation of the provisions of the present
Convention within the areas under their sovereignty or jurisdiction. They shall
also fulfil the same requirements with respect to natural or juridical persons
vho are their nationals or to persons under their jurisdiction and prescribe the

penalty applicable for such violations.
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"5. States shall fulfil the necessary legislative and organizational
requirements with a view to providing the injured party with recourse to their
courts or national authorities in order that that party may obtain compensation for
or the repair of damage in any case vhere such acts take place, or such damage
occurs, within areas under their sovereignty or jurisdiction or through
non-sovereign acts on their part or through acts by natural or juridical persons
under their jurisdiction. The injured party shall be entitled to choose the
party from which compensation for or the repair of the damage is to be claimed,
if there should be more than one such party.

"6. States shall establish regional and international financial and
technical institutions to which claims for compensation for, or for the repair
of, damage may be addressed in cases wherc those responsible for the damage
remain unknown or are unable, partially or wholly, to provide compensation for
or to repair such damage. Such institutions shall generally co-operate in
developing the intermational law relating to the protection and preservation of
the marine environment, the assessment of damage, the payment of compensation.and
the settlement of disputes arising in such cases." (see SR/l).

PAKTISTAN
New Article 275 bis
New Section 3: Establishment of National Centres

"States, competent international organizations and the Authority shall,

individually or jointly, promote the establishment, specially in developing
coastal States, of national marine scientific and technological research centres
and strengthening of the existing national centres, in order to stimulate and
advance the conduct of marine scientific research by developing.coastal States
and for strengthening their national capabilities to utilize and preserve their
marine resources for their economic benefit.

2. Competent international organizations and the Authority shall make adequate
financial provisions to facilitate the establishment and strengthening of such
national centres: for the provision of advance training facilities and necessary
equipment, skills and know-how as well as to provide technical cxperts to such

States which may need and request such assistance." (see TT/l).
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REPORT_TO THE PIENARY BY THS PRUSIDELTT
Ol TIE LETTIEIGHT OF DILPUTES

In the area of disputc settlement there would apvear to be some issues that
need to be resolved. Two of these issues were selected as hard-core issues and
dealt with in Negotiating Groups 5 and 7. The report of the Chairman of
Negotiating Group 5, his compromise formula and the report of the Chairman of
Negotiating Group 7 are beforc you as documents NG5/17, NG5/16 and NG7/21
respectively.

Negotiating Group 5 considered the question of "disputes relating to the
exercise of sovereign rights by coastal States in the exclusive economic zone".
Under the chairmanship of Ambassador Stavropoulos of Greece the group has arrived
at a compromise formula which according to his report enjoyed widespread and
substantial support amounting to a conditional consensus and has successfully
concluded its mandate,

The principal issue dealt with by the Group and reflected in paragraph 3 of
the new draft of Article 296 provides for the submission to a compulsory
conciliation procedure of any of the categories of disputes referred to in that
article.

Negotiating Group 7 has .considered disputes concerning sea boundary
delimitations between adjacent and opposite States and although it has not come up
with a compromise there has been an exchange of views within the group. According
to the Chairman of that group, Judge Manner of Finland, the sub-group dealing with
settlement of disputes aspects of the question chaired by Professor L.B. Sohn
(United States of America) has produced a paper on possible approaches to a
compromise solution. Undoubtedly any provision for the settlement of disputes must
necessarily be dependent upon the substantive part. of Articles 74 and 83. However
this does not preclude us from examining the alternative compromise formulae.

In the circumstances delegations should address themselves to the specific
formulations in the compromise text of the Chairman of Negotiating Group 5. On the
subject-matter of Negotiating Group 7 delegations should address themselves to the
specific concepts -on the settlement of disputes provision within the mandate of
Negotiating Group 7 in relation to Article 297 (1) (a) of the ICNT.

There are other issues raised in relatien to Articles 296 and 297 which have
not yet been discussed. This would also apply to the dispute settlement provisions
in Part XTI of the ICNT dealing with the international area. It will no doubt be
necessary to consider +this, although perhaps the appropriate time would be later,
after the negotiations have procceded further on the substantive part of Part XI.
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RESULTS OF THE WORK OF THE NEGOTIATING GROUP
ON ITEM (5) OF DOCUMENT A/CONF,62/62

REPORT TO THE PLENALY BY THE CHAIRMAN,
AMBASSADOR CONSTANTIN STAVROPOULOS (GREECE)

The matter referred to the Negotiating Group by the Plenary under item 5 is:
"The question  of the settlement of disputes relating to the exercise of the
sovereign rights of coastal States in the exclusive economic zone'. There were
36 members within the nucleus, the composition of which is set out in document
A/CONF.62/63. As decided by the Plenary, the Group was open-ended in the sense
that any participant not included in the original nucleus was free to join the
Group with the same status as the original members. Theres were six meetings of
the main Negotiating Group and several meetings of a smaller working group
established within the framework of the main Group on the proposal of the Chairman,
to facilitate the negotiations and to assist him. Its main task was to draft a
compromise text for the content of paragraph 4 of article 296 of the ICNT. In
addition, it had to consider paragraph 1 dealing with the procedural safeguards,
the substance of which is closely linked to paragraph 4. In this connexion it
should be noted that it had implications on other paragraphs of article 296 that
did not fall within the mandate of the Group.

The main Negotiating Group heard general statements at three of its meetings.
Thereafter the suall group worked long and arduously and arrived at a new
formulation of the provisions of paragreph 4 of article 296 of the ICNT
(paragraph 3 of the redrafted article), vhich the Chairman presented to the main
Negotiating Group.

At the outset there was a clear divergence of positions and strong statements
were made, expressing those positions. On the one hand, there were those who
vanted all rights granted under the Convention protected by effective dispute
settlement provisions and, on the other hand, there were those who {elt that their
sovereign rights and discretions could nct be effectively exarcised if they were
to be harrassed by an abuse of legal process and a proliferation of applications to
dispute settlement procedures. Those delegations that feared an abuse of legal
process were wnwilling to accept compulsory adjudication, whilc these who decgired
an effective protection of all rights insisted upon it. In examining the various
altematives, the concept of compulsory recourse to conciliation procedure emerged
as a possible compromise. The application of such a conciliation procedure vas
scrutinized in respect of each category of disputes to which it could be applied.

The constructive negotiating spirit within the small group made possible a
compromise formula involving the use of a compulsory conciliation procedure. Vhen
it was presented to the main Negotiating Group (document NG5/15), although
reservations were expressed, the final formula received widespread and substantial
support amounting to a "conditional consensus": that is, a consensus conditional
upon an over-all package deal. In any event, consensus should be achievable on
this issue as part of the package.
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The compromise text (document'NG5/15; also incorporated in paragraph 3 of the
new article 296, dopument.NG5/16) provides that there would be no compulsory and
binding adjudication for disputes relating to the exercise of sovereign rights of
a coastal State., However, a coastal State would be obliged to submit to a
compulsory conciliation procedure in certain types of disputes,

There are three categories of disputes for which such conciliation may be
resorted to, as embodied in subparagraphs (i), (ii) and (iii) of paragraph 3 of
the new draft article 296, Subparagraph (i) deals with disputes where the living
resources are endangered by inadequate conservation snd management measures;
subparagraph (ii) deals with the refusal to determine the surplus of tne living
resources that may be allocated; and subparagreph (iii) deals with. en arbitrary
refusal to make an allocation of the surplus.

Subparagraph (e) obliges the parties to an agreement regarding the allocation
of surplus to make provision in such agreement for the settlement of any dispute
regarding its interpretation or application.

After the Negotiating Group had completed its consideration of paragraph 4
of article 296 the results were brought before the Plenary. The Group was then
given morez time to carry on its work on the consideration of procedural aspects
contained in paragraph 1 of that article, and the remaining matters that had
arisen during the discussions in the main Negotiating Group. These matters were:
(1) restructuring the whole of article 296;"%3) the insertion of a general provision
dealing with =buse of rights; and (3) the substance of article 297.1(b).

Due to the limited time and facilities available, the Negotiating Group
decided to reconvene the small group, which was to be open-ended in this instance,
to deal with the remaining matters. It also decided that the results of these
negotiations should be reported directly to the Plenary by the Chairman.

With regard to the restructuring of article 296 of the ICNT, it was agreed
by the small groun that the provisions re~arding the applicction of compulsory
adjudication procedures should appear first, to be followed by the compromise
text, NG5/15, dealing with compulsory recourse to conciliation. These provisions
now appear as paragraphs 1, 2 and 3. It must be noted that the small group's
consideration of the restructuring was strictly limited to reorganization of the
provisions of article 296, without touching upon questions of substence. It was
pointed out that there might be a question of co-ordination involved in paragraph 2
of the new article, wvhich is explained in footnote 2 of document NG5/16.

The discussion of paragraph 1 of article 296 of the ICNT was based on
several informal proposals that had been presented in the main Negotiating Group.
It was strongly felt that the new formula dealing with procedural aspects should
be separated into a new article, and now appears in article 296 bis of
document WG5/16, The relationship of this new article to paragraphs 1 and 2 of
the restructured arcicle 296 would have to be considered by the appropriate
Committee and the informal Plenary dealing with the settlement of disputes, as
the case may be,
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fnother matter which was considered by the small group was the introduction
of a general provision on abuse of rights. During the discussion in the main
Negotiating Group, some delegations had insisted upon having recourse to
compulsory adjudication in cases where a coastal State had abused its rights.
The coastal States were strongly opposed to the idea of compulsory adjudication in
this instance, but were willing to accept it as a general provision in the
Convention. 4 proposal to that effect had been presented by the delegation of
Mexico in the main Negotiating Group. The idea of including in the Convention a
prcvicion on the notion of ebueec of rirshis wre accepted without objection. It wes
¢ccid~d thet o recommendetion in thai sence bo mede to the informal Plenary.

Finally, some delegations felt that the content of subparegraph (1)(b) of
arricle 297, which is related to the matters under discussion, should be
reconsidered. Informal suggestions were made for the redrafting of that article,
Bowever, it was decided that this subparagraph could be considered et a later
stage of the negotiations.

The footnotes that have been attached to the draft compromise formula are
intended to explain the status and implications of each provision.

As Chairman of the Negotiating Group, it gives me great pleasure to present
to the Plenary this compromise formula.prepared by the Group (document NG5/16).
I would like to express my thanks to all representatives, whether from coastal or
land-locked and geographically disadvantaged States, who co-operated with me in
the drafting of this document with their special expertise and ability. They
showed great patience, perseverance and, last but not least, a true desire to
negotiate in a spirit of conciliation, which permitted the Group to fulfil its
mandate. A very special mention should be made of the members of the Secretariat
who were attached to the Group. I have to admit that, without the assistance of
the representatives who participated and the members of the Secretariat, I would
not have been able to submit this report today.
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ANNTX A

CHATRMAN!'S SUGGESTION FOR A COMPROMISE FORMULA

Introductory Note.

This document contains three Articles:

(1) Article 296, dealing with limitations on applicability of Section 2: It
received, within Negotiating Group 5, such a widespread and substantial degree of
support as to offer a reascnable prospect of a consensus being reached;

(2) Article 296 bis, dealing with preliminary proceedings. It received the same
degree of support, but is yet to be considered in relation to paragraphs 1 and 2 of
the new draft Lirticle 296;

(3) A general provision on the abuse of rights, to be included in the Convention
in an appropriate place. This is an issue upon which a consensus has been
reacned within the Group.

Article 296

Limitations on applicability of this section

l. Notwithstanding the provisions of irticle 286, disputes relating to the
interpretation or application of the present Convention with regard to the exercise
by a coastal State of its sovereign rights or jurisdiction provided for in the
present Convention, shall be subject to the procedures specified in Section 2 of
this part in the following cases. 1/

(a2) When it is alleged that a coastal State has acted in contravention of

the provisions of the present Convention in regard to the freedoms and rights
of navigation or overflight or of the laying of submarine cables and pipelines
and other internationally lawful uses of the sea specified in article 58; or

(b) When it is alleged that any State in exercising the aforementioned
freedoms, rights or uses has acted in contravention of the provisions of the
present Convention or of laws or regulations established by the coastal State
in conformity with the present Convention and other rules of international law
not incompatible with the present Convention; or

(¢) When it is alleged that a coastal State has acted in contravention of
specified international rules and standards for.the protection and
preservation of the marine environment which are applicable to the coastal
State and which have been established by the present Convention or by a
competent international organization or diplomatic conference acting in
accordance with the present Convention..

1/ The chapeau of paragraph-l is a new draft. Sub-paragraphs (a), (b) and
(c) of paragraph 1 are the same as sub-paragraphs (a), (b) and (c) respectively of
paragraph 2 of Article 296 of the ICNT.
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2. g/ No dispute relating to the interpretation or application of the provisions
of the present Convention with regard to marine scientific research shall be
brought before such court or tribunal unless the conditions specified in

Article 296 bis have been fulfilled; provided that:

(a) when it is alleged that there has been a failure to comply with the
provision of articles 247 and 254, in no case shall the exercise of a right or
discretion in accordance with article 247, or a decision taken in accordance
with article 254, be called in question; and

(b) the court or tribunal shall not substitute its discretion for thut of the
coastal State.

3. }/(a) Unless otherwise agreed or decided by the parties concerned, disputes
relating to the interpretation or application of the provisions of this
Convention with regard to fisheries shall be settled in accordance with
Section 2 of Part XV of this Convention, except that the coastal State shall
not be obliged to accept the submissicn to such settlement of any dispute
relating to its sovereign rights with respect to the living resources in the
exclusive economic zone or their exercise, including its discretionary powers
for determining the allowable catch, its harvesting capacity, the allocation
of surpluses to other States and the terms and conditions established in its
conservation and management regulations.

(b) Where no settlement has been reached by recourse to the provisions of
Section 1 of Part XV of this Convention, a dispute shall, notwithstanding
paragraph 3 of Article 284, be submitted to the conciliation procedure
provided for in Annex IV, at the request of any party to the dispute, when it
is alleged that: ‘

(i) a coastal State has manifestly failed@ to comply with its obligations to
ensure through proper conservation and management mesasures that the
maintenance of the living resources in the exclusive economic zone is not

seriously endangered;

g/ It appears necessary for the competent organ of the Conference to
co—ordinate and unify the provisions of paragraph 3 of Article 296 of the ICNT with
Articles 265 and 266, the settlement of disputes provisions in Part XIII of the
ICNT, as they deal with the same subject matter. Account has been taken of the
reference to "paragraph 1" in the chapeau of paragraph 3 of Article 296, as the new
draft Article 296 bis corresponds to paragraph 1 of Article 296 of the ICNT.

2/ The provisions of this paragraph are reproduced from the compromise
formula submitted by the Chairman of the Negotiating Group to the Group
(document NG5/15) and accepted by it as being a proposal that could be uged ~to
replace the present provision of the ICNT and one on which the degree of support is
80 widespread and substantial as to offer a reasonable prospect of a consensus
being reached.
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(ii) a coastal State has arbitrarily refused to determine, upon the request
of another State, the allowable catch and its capacity to harvest the
living resources with respect t5 stocks which that other State is
interested in fishing;

(iii) a coastal State has arbitrarily refused to allocate to any State, under
the provisions of Articles 62, 69 and 70 and under the terms and
conditions established by the coastal State congistent with the present
Convention, the whcle or part of the surplus it has declared to exist.

(c) In any case the conciliation commission shall not substitute its
discretion for that of the coastal State.

(d) The report of the conciliation commissicn shall be communicated to the
appropriate global, regional or sub-regional intergovernmental organizations.

(e) 1In negotiating agreements pursuant to Articles 69 and 70 the parties,
unless they otherwise agree, shall include = clause on measures which the
parties shall take in order to minimize the possibility of a disagreement
concerning the interpretation cr application of the agreement, and on how the
parties should proceecd if a disagreement nevertheless arises.

4. ﬁ/ Without prejudice tc the provisions of paragraph 3, any dispute excluded by
the previous paragraphs may be submitted to the procedures specified in section 2
only by agreement of the parties to such dispute.

Lrticle 296 bis 5/

Preliminary proceedings

l. A court or tribunal provided for in Article 287 to which an application is
made in respect ¢ a dispute referred to ‘n Article 296 sha'l determine at the
request of a party, or may dstcrminc on its own initiative, whether the claim
constitutes an abuse of lagal process or whether it is established prima facie to be
well founded. If the court or tribunal determines that the claim constitutes an
abuse of legal process or is prima facie unfounded, it shall take no further action
in the case.

A/ The text of this provision is substantially the same as paragraph 5 of
irticle 296 of the ICNT with the appropriate changes (as underlined in the text) to
bring it into confcrmity with paragraph 3 above.

Q/ Paragraph 1 of Article 296 of the ICNT is closely related to paragraph 4
of that Article. Paragraph 4 of Article 296 was reformulated and embodied in
paragraph 3 of the redrafted Article 296. Paragraph 1 of irticle 296 cf the ICNT
has alsc been redrafted and reproduced as a separate Article 296 bis.  The
relationship of the new draft Article 296 bis to paragrephs 1 and 2 of redrafted
Lrticls 296 have yet to be considered by the appropriate Committee and by the
Informal Plenary.
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2, On receipt of such an application, the court or tribunal shall immediately
notify the other party or parties to the dispute of the application, and shall fix
a reasonable time-limit within which the other party or parties may request such a
determination.

3. Nothing in paragraph 1 or 2 affacts the right of any party to a dispute to
raise preliminary objections in accordance with the applicable rules of procedure.

General provision on abuse of rights

Article ...

Lbuse of rights 6/

A1l States shall excrcise the rights and jurisdictions recognized in this
Convention in such a manner as not to harm unncecessarily or arbitrarily the rights
of other States or -the interests of the international community.

e

§/ This is a new provision which is to be inserted in an appropriate place
in the Conventien. It has received consensus within the Group.
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Report by the Chairman of Negotiating Group 7 on the Work of the Group

During its worlk the Greup, which consisted of some 100 delegations, held-
16 meetings. All the meetings were held "in plenary", because the Group could not
agree upon the esztablishment of any smaller working crgans. However, several
consultations took place within the Group, and during the last few days small
private consultation groups convened to informal meetings in order to examine
possibilities for consensus solutions.

Within its mandate the Group had to deal with Articles 15, 74 and 83 as well
as sub-paragraph 1 (a) of Article 297 of the ICNT. Twenty working documents were
distributed during the work of the Group.

Article 15

As regards Article 15 (concerning delimitation of the territorial sea between
States with opposite or adjacent coasts) there seems to be widespread support to
the retention of its present formuletion in the ICNT with two dra¥ting amendments
suggested by the Chairmasn in the light of discussions held. Accerdingly the text
would read as follows:

"Where the coasts of two States are opposite or adjacent to each other,
neither of the two States is entitled, failing agreement between them to the
contrary, to extend its territorial sea beyond the median line every point of
which is equidistant from the nearest points on the baselines from which the
breadth of the territorial seas of each of the two States is measured. The
above provision does not apply, however, where it is necessary by reason of
higstoric title or other special circumstances to delimit the territorial seas
of the two States in a way vhich is at variance therewith."

Articles 74/63 and Article 297, sub-paragraph 1 (a)

Articles 74/83, r-ragraph 1

Like before, the positions of the delegations differed markedly between those
in support of the equidistance solution and those favouring delimitation in
accordance with equitable principles. The main proposals on this basic issue are
contained in working documents NG7/?, sponsored by 22 States advocating the
employment of the median or equidistance line as a general principle, and NG7/10,
sponsored by 29 States emphasizing esquitable principles as the basic premise for
any measures of delimitation., No compromise on this point did materialize during
the discussions held, although one may note, that there appears to be general
agreement as regards two of the various elements of delimitation: first,
consensus seens to prevail to the effect that any measure of delimitation should
be effected by agreement, and second, all the proposals presented refer to
relevant or special circumstances as factors to be taken into account in the
process of delimitation. As a whole, however, no approach or formulation received
such widespread and substantial support that would offer a substantially improved
prospect of a consensus in the Plenary. On the other hand, the discussions
clearly indicated that consensus could not, either, be reached upon the present
formulation in the ICNT.
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Articles 74/83, paragraph 2 and Article 297, sub-paragraph 1 (a)

The discussions on paragraph 2 of Articles 74/83_as well as the related
provisions of Article 297, sub-paragraph * (a), were still characterized by
opposing arguments on the desirability of compulsory dispute settlement procedures.,
Suggestions were made both as to emphasize the well-established positions and for
finding a compromise solution. Despite intensive efforts within the Negotiating
Group itself, no solution offering a substantially improved prospect of a
consensus could be arrived at. However, a paper setting out a number of
alternative approaches relating to sub-paragraph 1 (a) of Article 297 (Disputes to
be Excepted from Compulsory Procedure) was issued as a result of discussions held
vithin an informal consultation group led by Professor L.B. Sohn (United States
of America). Due to shortage of time it was not possible to submit this document
(later distributed as NG7/20) to discussion within the Negotiating Group, but it
was hoped that it might offer a useful framework for further discussions on the
subject.

Articles 74/83, paragraph 3

There seems to be general agreement to the effect that the Convention should
contain a specific provision on interim measures to be applied pending agreement
or settlement in delimitetion cases., As the guestion of provisional arrangements,
by its very nature, is directly related to the basic criteria of delimitation laid
down in paragraph 1, positions adopted thereto were reflected in the discussions
on paragraph 3, as well. A fair amount of interest was awarded to certain new
suggestions attempting to find a course characterized by some objective elements
aimed to regulate the economic and other activities of the States concerned. The
discussions on these suggestions remained, however, of preliminary character and
did not lead to definite formulations receiving such widespread and substantial
support that would offer a substantially improved prospect of a consensus.

Article 74, paragraph 4

With respect to the definition of the equidistance method included in
paragraph 4 of Article 74 of the ICNT, but absent from Article 33, it was pointed
out that, if such a definition were deemed to be necessary, its proper place would
perhaps be with other definitions in Article 1 desling with the '"use of terms"
employed in the Convention. - The Chairman's view that the matter could be left to
the Drafting Committee was not opposed.

Article 74, paragraph 5, Article 33, paragraph 4

No major objections were recorded to these paragraphs which thus could remain
unchanged.

There was a gencral feeling within the Group that negotiations on the
delimitation problems concerned should be continued at a later stage of the
Conference and that the rules of delimitation and the settlement of disputes
thereon should not be sepsrated from each other.
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DOCUMENT A/CONF.62/RCNG/2

Reports of the Committees and Negotiatimg Groups on
negotiations at the resumed seventh session contained
in a single document both for the purposes of record and
for the convenience of delegations 1/

[Original: English/Spanish/

1/ Circulated in accordance with the decision taken by the Conference
at its 109th meeting on 15 September 1978. Not circulated separately in

mimeographed form.
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REPORT TO THE PLENARY BY THE CHAIRMAN OF THE FIRST COMMITTEE
MR. PAUL BAMEIA ENGO (UNITED REPUBLIC OF CAMEROON)

l. The First Committée held.its first and only meeting (informal), at this
resumed session, on 1k September 1978. The purpose was to receive reports on
the work of Negotiating Groups 1, 2 and 3 set up to deal with hard-core issues
relating to the Committee's mandate. These issues were outlined in document
A/CONF.62/62, the sgme instrument that established these Negotiating Groups.

2. As the current meeting in New York is a resumption of the seventh session
vhich commenced in Geneva last spring, this report must be read together with

the one previously submitted by me on the work of the three Groups. The sum

total constitutes the report on the work of the seventh session of this Conference.

3. The First Committee, in view of the tight schedule this summer, has not
provided opportunity for delegations to make general comments on the package
contained in the reports of the Negotiating Groups as a whole. It may be recalled
that in Geneva, I reported that in spite of their inability to have an in-depth
review of the package, the regional groups co-operated in raising no objections

to those reports being sent forward as a basis for further negotiations.

4, At our meeting on 14 September 1978, a few delegations indicated the wish to
comment on the present reports of the Negotiating Groups. In view of the lateness
of the hour, it was proposed to them that perhaps the opportunity could be given
for this purpose at the commencement of the next session of the Conference. I ,
gave my personal assurance that this would be done. Despite further appeals, some
of those delegations insisted that they had such opportunity on 1l September 1978.
A meeting was accordingly fixed to follow scheduled night meetings of the General
Committee and the Group of T7. This was so fixed in spite of the widespread
feeling that such a meeting was neither necessary nor desirable.

5. Following further consultations with interested parties, I was encouraged to
cancel the meeting on the clear understanding that I confirmed my personal
assurances that opportunity would be made available for comment by delegations on
the package of hard-core iissues contained in the reports and that, accordingly,

all delegations would refrain from doing so at this gession. It may be recalled
that my statement during the meeting of the General Committee announcing the
cancellation of the proposed meeting of the First Committee made these points clear.

6. I do not myself wish to comment on the package now before us from the three
Negotiating Groups. I can only announce my conclusion that progress was made.
Each report contains suggestions considered by its Chairman to provide basis for
further negotiations.

7. No one who has presided over deliberations at this Conference can have
illusions about the acceptability of the documentation of ideas intended to
foster fruitful negotiations. The final treaty we may expect from this Conference
will not bear language and ideas that will be agbove criticism. The hope of any
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Chairman at this Conference is to seek ideas and language with which delegations
can survive. No one State may expect to have all it wants. It should, in that
spirit, oppose only those provisions which may seriously injure particular
fundamental or vital interest of its nation. This type of resistance is probably
most appropriate while a package is being worked out.

8. The Chairman of Negotiating Group 2, for instance, has courageously proposed
some solutions to difficult issues. He has pointed out that he knows that they
will be criticized by both developed and developing countries. I believe that he
took the best course, because, if his assessment is true, both sides would at the
next stage of our endeavours truly negotiate in the quest for compromise. Here
lies an important aspect of the value of the texts. They help foster consensus
by providing new basis for negotiation. .They need not hurt anyone. They should
stimulate everyone to inspired negotiation and compromise.

9. We must thus refrain from gcrimonious comment against either a text or its
anthor. There is no substitute for constructive suggestions by one side to an
issue for consideration by the other side. The Chalirman of a negotiating effort
hopes that such exchange succeeds and will gladly reflect results in his texts.
We must not think that the negotiation is between the Chairmen of the Negotiating
Groups on the one side and delegations with their divergencies of opinion on the
other. A Chairman must not be yowr enemy when he does not meet 100% satisfaction
of your wants in his proposals and a friend only when he does. In performing his
difficult functions, he seeks to be a friend of all interests. This is particularly
true now of the Negotiating Group Chairmen, as it has been with Main Committee
Chairmen. '

10, I sincerely hope that this will be borne in mind in our consideration of the
package of proposals in the future.

1l. I also wish to allude to a matter of importance, for delegations to reflect
upon. We have all sought guarantees for the protection of interests in a brand
new field of human endeavour. We have extracted convenient lessons from historical
facts and sought to Justify our appetite from these.

12, The result, as I see it, is a trend to the destruction of the very basis of our
scramble: the protection of so-called interests. All sides, each in its own way,
seek protection, in treaty language and ideas, from what they fear is a source of
potential abuse of power. The developing countries fear the veto; the less
technologically developed countries fear monopoly from the highly industrialized
countries; the industrialized countries, with an inferiority only in terms of
numbers, fear the force of voting power of others put together.

13. For the highly industrialized States, having failed to obtain an absolute
right to naked veto, they seek refuge in detailed provisions, as a source of that
protection. Written guarantees seem to be the motto. The result is that we have
not only plunged our efforts into the undesirable elaboration of a mining code for
sea~bed mineral exploitation, but have ourselves been dragged into adopting models
and systems of calculations on fictitious data that no one, expert or magician, can
make the basis of any rational determination. We get more and more engross2d with
each session and have been reduced to mere spectators in the inconclusive tournament
among experts.
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14, I would strongly recommend that we stop this trend. I believe that this
Convention should encourage detail, but only such as relate to matters that
clarify the rights and duties of States and identify the beneficiaries of the
common heritage. The package remains one that gives assured access to those
who are capable of exploiting with the Authority for the benefit of mankind
as a whole on the one hand, and on the other hand ensuring that the Authority
and its business arm (the Enterprise) not only survive as a corporate
institution but also are adequately equipped as viable ones with capability
and ability to fulfil the functions set in the Declaration of Principles.

15. I intend to call on delegations at the next session to consider a quick
resolution to the crucial question of the decision-making processes in the
Council. This may well open the door to more confidence on all sides. This
could be done at the same time as the process of eliminating undesirable details,
vwhich only an operating Authority and its organs would be better placed to handle.
I shall welcome any new ideas or fresh over-views on existing proposals.

16. Finally, I wish to congratulate my fraternal friends, Mr. Frank Njenga of
Kenya, Chairman of Negotiating Group 1 and Ambassador Tommy Koh of Singapore,
Chairman of Negotiating Group 2. In doing this, I wish to thank them for the
valuable contribution they have made towards the attaimment of consensus in their
respective spheres of responsibilities. They have once again demonstrated their
dedication. I add to this my deep appreciation for the effective contribution of
the Secretariat and members of the Bureau of the Committee.
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NG1/1k
1L September 1978

ORIGIKAL: ENGLISH
Memorandum by the Chairman of Negotiating Group 1,

Mr. Frank X. NJenga (Kenya) on the work of the
Group during the resumed session

Negotiating Group 1, established to deal with the system of exploration and
exploitation of the resources of the Area, continued its work during the resumed
seventh session of the Conference in the same spirit of co-operation and
understanding.

At the first meeting it was proposed that it would be better for the Group
not to reopen the discussion of the issues already dealt with in Geneva but to
move forward and to take up other issues in order to bring to the same level all
parts of the "mini-package'" within the scope of provisions entrusted to Negotiating
Group 1. DNevertheless, several delegates expressed their views on the suggested
compromise formula which I submitted in the first part of the seventh session in
Geneva, and which is contained in document NG1/10/Rev.l. The representative of the
Federal Republic of Germany on behalf of the EEC in particular, expressed the wish
to reopen the discussion of the Geneva text on which the member States of the EEC
had some serious reservations. Strong objections were expressed to such a course
of action by many delegations and in the end it was agreed that negotiations should
continue where we had left off in Geneva and to re-examine the package after all
the relevant issues had been first discussed.

The meetings of the Group were devoted to a detailed discussion of some of
the paragraphs of annex II. The paragraphs examined were the following:

Paragraph 1 -~ Title to minerals and processed substances

Paragraph 2 - Prospecting

Paragraph 3 - Exploration and exploitation

Paragraph U - Qualifications of applicants

A\ %)
I

Paragraph Selection of applicants
Paragraph 8 - Transfer of data
Paragraph 9 -~ Training programmes

Paragraph 10 - Exclusive right to explore and exploit in the contract area.
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The Group decided not to touch upon paragraph 6 on "Activities conducted by
the Enterprise" which relates to the examination of the problem of the
applicability of annex II to the Enterprise, for the time being. Of course, it was
not the intention of the Group to intrude at all in paragraph T which deals with
the most vital issues entrusted to be negotiated within Negotiating Group 2.

Yesterday I submitted to Negotiating Group 1 document NG1/13, containing the
first draft of a suggested compromise formula reflecting my personal views of
what was discussed during the resumed seventh session, In this first draft I have
introduced only those amendments which I believed should not raise serious
problems. I tried to keep, through the few amendments I introduced, the balanced
structure of these paragraphs. That is why the greater part of the formula which
I submitted to the Group maintains unchanged the wording of the ICNT.

During the meeting held yesterday delegates reserved their position on the
suggested compromise until such a time as intense negotiations on it are held.
Unfortunately, time does not allow me to introduce new amendments in the paper I
have submitted but I hope that the distinguished delegates realize that it is only
the first step. I have taken due note of all observations made, as well as
proposals for new provisions made during our discussions. One of these which
commanded broad support was made by the delegate of India on the duty of the
Authority to ensure that the Enterprise engage immediately in sea-bed mining, and
it states: "The Authority shall have the discretion to ensure that the Enterprise
engages in sea-bed mining effectively from the date of entry into force of this
Convention". Another one was the proposal of the USSR on the anti-monopoly
provision providing for the follovwing main elements:

"(1) Limitation of a total number of contracts which may be granted to one
State Party and its state enterprise and private companies;

"(2) Preference, when applications are submitted within the same time period,
to those applicants which have not yet obtained any contract;

"(3) Limitation of the number of contracts, that may be granted to one State
Party in a certain portion of the Area."

There was also a proposal by the United Kingdom on the anti-freeze clause relating
to the banking system. If and when Negotiating Group 1 is reconvened, I intend

to provide opportunity for discussing these suggestions so that I can include

such proposals as command broad support in the first revision of the compromise

in NG1/13.

I wish to stress the fact that the paper submitted to the Group is only a
first draft which I thought might encourage further fruitful negotiations. It will
need careful scrutiny, and it will need to be discussed and revised. The draft
needs further elaboration which I hope to continue during the next session. On the
basis of further consultations and negotiations I think that I will be able to
present a new version of these and remaining paragraphs in order to complete the
set of provisions relating to the system of exploration and exploitation which will
serve as a basis for agreement.
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Mr. Chairman, I think that it is the opinion, not only of myself but of a
majority of delegates, that Negotiating Group 1 is still faced with a task of
completing the examination of the over-all system of exploration and exploitation
of the resources of the Area. In order to complete its task, the Group would need
the seme priority treatment during the next session of the Conference.

Finally, Mr. Chairman, let me express my profound gratitude to the members of
the Secretariat for their untiring co-operation with me during the resumed
seventh session., I do hope that I shall have the opportunity to work with this
devoted team led by Mr. Felipe Paolillo at any future session of the Conference.

I am also sure that I can count on the co-operation of all the delegates in NGL
to make our work a success,
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NG1/13/Add.1
14 September 1978

ORIGINAL: ENGLISH

Explanatory memorandum by the Chairman of NG1,
Mr. Frank X. Njenga (Kenya), to that Negotiating
Group on 13 September 1973 on document NG1/13

At the 1st meeting held by this Negotiating Group during the resumed session,
it was agreed that our negotiations should be taken up where we had left off in
Geneva and that the Group would conduct its work in the same manner as during the
first part of the seventh session.

In order to keep the same method of work which we adopted in Geneva, and
which has proved to be somewhat successful, I have prepared a preliminary draft
of my views of a possible compromise formula of paragraphs 1-5 and 8-10 of
annex II. In this first draft I have introduced only those amendments which I
believe will not raise serious problems. I have tried to keep, through the
few amendments I have introduced, the balanced structure of these paragraphs.
That is why the greater part of the formula which I now submit to the Group
maintains unchanged the wording of the ICNT. I wish to stress the fact that
the paper I am now submitting to you is only a first draft which I thought might
encourage further fruitful negotiations. It will need careful scrutiny, and
it will need to be discussed and revised. Therefore, it should be noted that
this paper should not be equated with NG.1/10/Rev.l. The present draft needs
further elaboration which I hope to continue during the next session. On the
basis of further consultations and negotiations I think that I will be able to
present a new version of these and remaining paragraphs in order to ccmplete
the set of provisions relating to the system of exploration and exploitation which
will serve as a basis for agreement. Nevertheless, and in spite of the
preliminary character of this draft, I will try to explain very briefly some of
the amendments I have introduced in the text.

In paragraph 1 I think that the suggestion of deleting the reference to
"prccessed substances" in the heading contributes to give the proper perspective
of the exact scope of this provision. Consequently, I have replaced in the
second sentence of the paragraph the expression "processed substances" with
"refined minerals" whose meaning is, I think, closer to the intent of this
Group. Indeed the expression ''processed substances" has a very broad meaning
covering all stages in the processing of minerals, including the final products,
and I dc¢ not think that it has been in the mind of the members of N.G.l, or
indeed of the First Committee, to include the later stages of processing within
the scope of paragraph 1. I also thought that the deletion of the word "normally"
improved the draft of this provision. In deleting this word, the manner in
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which the title to the minerals shall be passed to the contractor is decided,

. in all cases, by the terms of the contract. This means that an agreement reflected
in the contract, between the Authority and the contractor shall always be needed
for the establishment of the way in which the title to the minerals should
be passed to the latter. With respect to the cases of breach of contract, such
situations wculd be dealt with either in accordance with the terms of the

“contract or through the dispute settlement mechanism which will be established.

The addition of the words "or any other rights" in subparagraph (b) of
paragraph 2 is self-explanatory. The deletion, in the same subparagraph, of the
word "minerals" is a logical consequence of applying to this provision the
definitions of the word "resources" contained in article 133 (b) which clearly
includes "minerals" with which we are dealing here.

The changes in the headings of paragraphs 3, 4 and 5 are really Jjust editbrial
changes in order to indicate with more precision the content of each paragraph.

I agree with some delegations that the meaning of the last sentence in
subparagraph (b) of paragraph 3 is rather obscure. Moreover, if we decide to
maintain this sentence in this provision, some other provisions in which a
similar reservation has not been made might be construed in the sense that they
1limit the discretion of the Enterprise. This is why I felt that its deletion
would constitute an improvement. 1In subparagraph (¢) (i) of the same paragraph
the word "adopted" seems to me to be more appropriate than the word 'prescribed"
used in the text. For the same reason I have replaced in subparagraph (c¢) (ii)
the words "all stages of operations" with the words "activities in the Area';
this is the expression used in article 151 to which this subparagraph refers.

I think that the additions introduced in paragraph 3 (¢) (iii) clarify the
meaning of this provision. We are not talking here about rights in the contract
area but about the rights, for the exploration and exploitation of the resources.

Following the wishes of some delegations I decided to introduce a cross-
reference to paragraph 11 of annex II in paragraph 4 (a). In paragraph b4t (c) (i)
the first of the two amendments concerns the reversal in the order of the words
to make the sequence of ideas expressed in this provision more logical. In the
.second amendment to this provision I accepted the suggestion that the last part
of this sentence is repetitious since the same idea is contained in (iii) of the
same subparagraph as well as in other provisions of the annex and of the Convention.
The new subparagraphs 4 (ii), (ii) bis, (ii) ter, (ii) gquater and (ii) guinquies
are the Geneva texts, introduced here so as to make it easier to refer to the
annex in its entirety.

In paragraph 5 (a) T have deleted the reference to a specific date or time
period for the presentation and consideration of applications for contracts. I
think that this suggestion has been considered acceptable by the majority of the
Group and serves to overcome some of the practical problems referred to by some
delegations.
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_ In subparagraph (b) (i) of the same paragraph, I have changed the time
period to remedy difficulties in cases of non-compliance in the presentation of
the application and given the applicant 45 days instead of 20.

Many suggestions were made with reference to the other subparagraphs of
paragraph 5 on the selection of applicants. At this stage I have preferred to
maintain the text as it is until further consultations can give me a clearer
picture about the different positions and the possible avenues for conciliation
of opposite views. Nevertheless, I draw the attention of the members of the
Group to two amendments introduced in subparagraph (g), both of which were made
to try to dispel doubts about the meaning of the expressions contained in the
text, i.e. the deletion of the reference to subparagraph (c¢) in the second
sentence which in fact.has no relevance to applications by pore than one
applicant, and the deletion of the word "reasonable" in the fourth, which to me
. seems to add nothing of substance. I will refer later to the addition introduced
in subparagraph (g) of paragraph 5.

(o]

In fubparagraph (j) (ii) the second and third sentences were deleted. I
feel that indeed, as some delegates remarked, the second sentence is superfluous
ag opportunity of the Enterprise to operate must be assumed. The third sentence,
apart from being impractical, has no clear meaning and consequently would not
seem to serve any useful purpose. In (iii) of the same subparagraph, again I have
preferred the word "approved" rather than the word "determined" used in the text.
Subparagraph (j) (iv) is the Geneva text. In subparagraph (k) I have replaced
the word "shall" with the word "may" which gives the Enterprise greater
flexibility in according financial incentives. As expressed by some delegates
during our discussions, financial incentives are not always necessary, depending
upon the other financial terms of the joint arrangements.

As for the anti-monopoly provision envisaged in paragraph 5 (1) of the annex,
some very interesting ideas were expressed by the delegation of the Soviet Union
and were commented upon favourably by other delegations. It will, however, be
necessary during the next session to have intense consultations on concrete
proposals on this subject before the subparagraph can be added. T have, however,
introduced some elements of the issue on anti-monopoly or quota in paragraph 5 (g)
dealing with the selection of applicants which reads as follows: "In conducting
such negotiations, the Authority shall take into account the need to provide
for all States Parties, irrespective of their social and economic systems or
geographical locations, opportunities to participate in the development of the
resources in the Area and the need to prevent monopolization of such activities".

In paragraph 8 relating to transfer of data, I think that it is useful to
specify that the data which has to be transferred according to this provision
to the Authority is the data necessary for the effective implementation of the
powers and functions of the principal organs of the Authority. This seems to me
to be the correct interpretation of this paragraph particularly taking into
account that this provision refers to the implementation of the powers of the
organs of the Authority in respect to the contract area. Therefore, it is not a
case of transfer of data to make the operation of the Enterprise in the Area
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possible, but of the data that the Authority will need in order to make
assessments, to perform its functions of control, etc. in respect of the rcontract
area. This is the reason why I decided to specify that we are referring here only
to the powers and functions of the principal organs of the Authority.

I would like to point out the reference to article 144 made in paragraph 9
on training programmes to make the paragraph more specific. In paragraph 10 I
deleted in the first sentence the expression "with the Authority" which is
confusing and I did the same with the second sentence which I consider repetitious
of the idea already adequately covered in the first sentence.

The distinguished delegate of India, as you will recall, proposed the
addition of a new provision in subparagraph (J) which would read as follows:
"The Authority shall have the discretion to ensure that the Enterprise engages
in seabed mining effectively from the date of the Entry into Force of this
Convention". This formula, or some variation on this formula, received
considerable support from other delegations. I think, however, that at this stage
we need some more consultations before introducing this idea in the text.
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Suggzested compromise formula
(first araft)
ANNEX II

Basic conditions of exploration and exploitation

Title to minersals

1. Title to the minerals shall «wewe=-~ be passed to the contractor upon
recovery of the minerals pursuant to a contract of exploration and exploitation.
In the case of contracts pursuant to subparagreph (b) of paragraph 3 of this annex
for stages of operations, title to the minersls end refined minerals
shell pass in accordance with the contract. This paragraph is without prejudice
to the rights of the Authority under paragraph T of this annex.

Prospecting

2, (a) The Authority shall encourage the conduct of prospecting in the Area.
Pr?specting shall be conducted only after the Authority has received a satisfactory
¥ritten undertaking that the proposed prospector shall comply with the present
Convention and the relevant rules and regulations of the Authority concerning
PrOFection of the marine environment, the transfer of data to the Authority, the
training of personnel designated by the Authority and accepts verification of
compliance by the Authority with ell of its rules and regulations in so far as they
relate to prospecting. The proposed prospector shall, together with the '
undertaking, notify the Authority of the broad area or areas in which prospecting is
to take place. Prospecting maey be carried out by more than one prospector in the
Seme area or areas simultaneously. The Authority may close a particular area for
Prospecting when the available data indicates the risk of irreparable harm to a
unique environment or unjustifiable interference with other uses of the Area.

(b) Prospecting shall not confer any preferential, proprietary, =-=--
exclusive or any other rights on the prospector with respect to the resources. —---

Contracts for exploration and exploitation

3. (a) Exploration and exploitation shall be carried out only in areas specified
in plans of work referred to in peragraph 3 of article 151 and approved by the
Authority in accordance with the provisions of this annex end the relevent rules,
regulations and procedmrea adopted puxsuant to paragraph 11 of this annex,
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.(b) Contracts shall normally cover all stages of operations. If the
applicant ?or & contract applies for a specific stage or stages, the contract may
only comprise such stage or stages.

(¢c) Every contract entered into by the Authority shall:

(i) Be in strict conformity with the present Convention and the rules
and regulations adopted by the Authority;

(ii) Ensure control by the Authority of activities in the Area in accordance
with paragraph 4 of article 151;

(iii) Confer on the contractor exclugsive rights for the exploration and

exploitation of the resources in the contract area in accordance with
the rules and regulations of the Authority,

Qualifications of aepplicants for contracts

L, (a) The Authority shall adopt, in accordance with paragraph 11 of this annex,
eppropriate administrative procedures and rules and regulations for making an
application and for the qualifications of an applicant. Such qualifications shall
include financial standing, technological capability and satisfactory performance
under any previous contracts with the Authority.

(b) The pProcedures for assessing the qualifications of States Parties which
are applicants shall take into account their cheracter as States.

(c) Every applicant without exception shall:

(i) Undertake to accept as enforceable and to comply with the obligations
created by the provisions of Part XI of the present Convention, the rules
and regulations adopted by the Authority, and the decisions of its organs
and the terms of contracts;

New: (ii) Make available to the Authority a general description of the equipment
and methods to be used in carrying out activities in the non-reserved
area, as well as other relevant information about the characteristics of
such technology. That description shall be submitted with the spplication
and thereafter whenever a substantial technological change or innovation

is introduced;

New: (ii bis) Undertake to use, in carrying out activities in the Area, technology
other than that covered by (ii ter) only if he has obtained written
assurance from the owner of the technology that he will, if and when the
Authority so requests, make available to the Enterprise that technology
under licence or other appropriate arrangements and on fair and reasonable
commercial terms and conditions;
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(ii ter) (former (ii bis) in the ICNT) Underteke to make available to the
Enterprise, if he receives the contract and on fair and reasonable
commercial terms and conditions, the technology which is to be used by
him in carrying out activities in the Area and which he is legally
entitled to trensfer. This shall be done, upon the concluslon of the
contract and if and when when the Authorlty shall so request, by means of
licence or other aprropr: aprropriate arrangements which the Contractor shall
negotiate with the Enterprise and which shall be set forth in a special
agreement supplementary to_the contract;

New: (ii guater) Undertake to facilitate, upon the conclusion of the contract and
if and when the Authority shall so request, the acquisition by the
Enterprise under licence or other appropriate arrangements and on fair
and reasonable commercial terms and conditions, the technology which is
to be used by the Contractor and which the Contractor is not legally
entitled to transfer;

ii ter) and (ii gquater) for the benefit of a developing country or &
group of developing countries which has applied for a contract under
paragraph 5-(J) (ii), provided that these obligations shall be limited
to the exploitation of the reserved part of the Area proposed by the
applicant, and provided that activities under the contract sought by the
developing country or group of developing countries would not involve
transfer of technology to a developed country or the nationals of a
developed country;

New: (ii-guinguies) Underteke the same obligations as those prescribed in (ii bis),
»

(iii) Accept control by the Authority in accordance with subparagraph (c) (ii)
of paregraph 3;

(iv) Provide the Authority with satisfactory assurances that its obligations
covered by the contract entered into by it will be fulfilled in good

faith.
Selection of applicants for contracts
5. (a) -- Six months after the entry into force of

the present Convention, and thereafter each fourth month
the Authority shall take up for consideration applications received for contracts
with respect to activities of exploration and exploitation.

(b) When considering an application for a contract with respect to
exploration and exploitation, the Authority shall first ascertain whether

(i) the appllcant has complied with the procedures established for
applications in accordence with paragraph 4 of this annex and has given
the Authority the commitments and assurances requ1red by that parsgraph.
In cases of non-compliance with these procedures or of absence of any of
the commitments and assurances referred to, the applicant shall be given

45 days to remedy such defects;
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(ii) the applicant possesses the requisite qualifications pursuant to
paragraph 4.

(¢) ‘Once it is established that the conditions referred to in subparagraph (b)
above are met, the Authority shall determine whether more than one application has
been received within the preceding time period as provided in subparagraph (a)
above in respect of substantielly the same area and category of minerals and whether
the granting of a contract would be in conformity with the provisions of
subparagraph (g) of paragraph 1 of article 150 and the relevant decisions of the
Authority in implementation thereof. If no competing application has been received,
and if the granting of a contract would be in conformity with subparagraph (g) of
paragraph 1 of article 150, the Authority shall without delay enter 'into
negotiations with the applicant with a view to concluding a contract.

(d) The negotiations referred to in subparagraph (c) above shall, within the
framework of the provisions of Part XI of the present Convention and the rules,
regulations and procedures of the Authority adopted under subparagraph (xvi) of
peragraph 2 of article 158 and subparagraph (xiv) of paragraph 2 of article 160,
deal with:

(i) operational requirements under regulations adopted pursuant to
paragraph 11 of this annex such as duration of activities, size ot area,
performance.  requirements and protection of the marine environment;

(ii) the financial contribution to be made by the applicant under the
financial arrangements established in paragraph T of this annex, and
participation in the project by developing countries, on the basis of
the incentives for such participation established in paragraph T;

(iii) -transfer of technology under programmes and measures pursuant to
erticle 1ik, and subparagraph (c) (ii) of paragraph b of this annex.

(e} 1In the course of the negotiations referred to in subparagrsph (d) above,
and prior to the conclusion of a contract, the Authority shall ensure that such
contract would be in full conformity with the provisions of Part XI of the present
Convention and the rules, regulations and procedures of the Authority adopted under
subparagraph (xvi) of paragraph 2 of article 158 and subparsgraph (xiv) of
raragraph 2 of article 160, in particuler the provisions, rules, regulations and
procedures on the issues enumerated in subparagraph (d) above, and the provisions
of subperagraph (g) of paragraph 1 of article 150, and the relevant decisions of
the Authority in implementation thereof.

(f) The negotiations referred to in subparagraph (d) above shall be conducted
as expeditiously as possible.  As soon as the issues under negotiation in
accordance with subparagraph (d) above have been settled, the Authority shall
conclude the corresponding contract with the applicant. In cases of a refusal of
contract the Authority shall state the reasons for such-refusal.

(g) If the Authority receives within the applicable time period as provided
in subparagraph (a) above more than one application in respect of substantially
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t?e Same part of the Ares and category of minerals, or if the applications received
within that ?ime period cannot all be accommodated within the production limits
established in subparagraph (g) of paragraph 1 of article 150, selection from among
the applicants shall be made on a comparative basis. Taking into consideration the
re ulfem?nts specified in aph (d) above, the Authority shall enter into
nesotlatfons with the applicants in order to make its selection on the basis of a
comparative eveluation of their applications and qualifications. In conducting
Such negotiations, the Authority shall teke into account the need to provide for
all Stet?s Parties, irrespective of their social and economic systems or
cographical locations, opportunities to participate in the development of the
Lesources in the Ares and the need to prevent monopolization of such activities.
In_5°_d0108 the Authority shall also take into account the need to give =-——e-em—a--
Priority to applicants vho are ready to enmter into such joint arrangements with the
Enterp?ise as referred to in subparagraphs (i) and (Jj) (iii) below. Once the
Sele?tlon is made, the Authority shall enter into negotistions with the selected
applicant or applicants on the terms of a contract in accordeance with subparagraphs
(c) ana (4) above. '

. (n) If the Contractor in accordance with subparagraph (b) of paragraph 3 of
this annex has entered into a contract with the Authority for separate stages of
operations, he shall have a preference and & priority among applicants for a
contract for subsequent stages of operations with regard to the same areas and
resources; provided, however, that where the Contractor's performance has not been
satisfactory such preference or priority may be withdrawn.

(i) Contracts for the exploration and exploitation of the resources of the
Area may provide for joint arrangements between the Contractor and the Authority
through the Enterprise, in the form of joint ventures, production sharing or
service contracts, as well as any other form of joint arrangement for the
exploration and exploitation of the resources of the Area.

(3) (i) The proposed contract erea shall be sufficiently large and of
sufficient value to allow the Authority to determine that one half
of it shall be reserved solely for the conduct of activities by the
Authority through the Enterprise or in association with developing
countries. Upon such determination by the Authority the Contractor
shall indicate the co-ordinates dividing the area into two halves of
equal estimated commercial value and the Authority shall designate
the half which is to be reserved. The Contractor may, alternatively,
submit two non-contiguous areas of equal estimated commercial value,
of which the Authority shall designate one as the reserved area. The
designation by the Authority of one half of the area, or of ome of
two non-contiguous areas, as the case may be, in accordance with the
pProvisions of this subparagraph, shall be made as soon as the
Authority has been able to examine the relevant data as may be
necessary to decide that both parts are equal in estimated commerical

value.

(1i) Aress designated by the Authority as reserved areas in accordance
with this subparagraph, may be exploited only through the Enterprise
or in association with developing countries.
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(iii) In conducting activities in areas reserved in accordance with this
subparagraph, the Enterprise may enter into Joint arrangements of the
kind referred to in subparagraph (i) above with other- entities referred
to in subparagraph (11) of paragraph 2 of article. 151. : In such joint:
arrangements appropriate provision shall be made for .perticipation by
developing countries. The nature and extent of such'participation shall
‘be approved by the Authority.

(iv) If upon & reguest in accordance w1th4parqgraph 4 (c), the pertinent
.pegotiations_are not cogcluded within a reasonable time, either party
may refer any matter arising in _the negptlatlons to conc_llatlon in.
accordance with annex IV of thls Conventlon.‘ The conciliation commlsslon
shall within 60 days make recommendstions to the parties which shall form

the basis of further negotiamtions. . Should. the latter negotiations- fail,
either party may refer to binding arbitration, within 20 days, the

uestion of the fulfilment of the undertakiungs made in accordance with.
paragraph I (c). 1In the event that the Contractor does. not accept, or
fails to implement the arbitral decision, the Contractor shall be liable

to penalties 'in accordance with the provisions of paragraph 12 of this
annex,

(v) Nothing in this subparagraph shall, be interpreted as preventing the
Enterprlse from carrying out: act1v1t1es in accordance with this ennex
in any part of the ‘Area not subject to contract or Joint arrangement.

(k) Contractors entering into such.joint arrangements with the Enterprise as
referred to in subparagraphs (i) and (J) (iii) above mey receive financial
incentives as provided for in the financial arrangements established in paragraph T
of this annex.

(1) While the inclusion of & quota or anti-monopoly provision appears to be
acceptable in principle, its detailed formulation has yet to be fully negotiated.

Transfer of data

8. The Contractor shall transfer in accordance ‘with the rules and regulations
and the terms and conditions of the contract to the Authorlty at- time ‘intervals
determined by the Authorlty ‘all data which are both necessary and relevent to the
effective implementation of the powers'and functions of the principal organs of
the Authority in respect of the contract area. Transferred data in respect of the
contract area, deemed to be proprietary, shall not be disclosed by -the Authority,
and may only be used for the purposes set forth above in this subparagraph. Data
which are necessary for the promulgation of rules and regulations concerning
protection of the marine environment and safety shall not be deemed to 'be
proprietary. Except as otherwise agreed between the Authority and the Contractor,
the Contractor shall not be obliged to dlsclose proprletary equipment design

data.
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Training programmes

9. The Contractor shall draw up practical programmes for the training of
personnel of the Authority and developing countries, including the participa.‘t.:ion
of such personnel in all activities covered by the contract, in_accordance with

paragreph (b) of article 1hk.

Exclusive right to explore and exploit in the contrect area

10. The Authority shall, pursuant to Part XI of the present Convention and the
rules and reguletions prescribed by the Authority, accord the Contractor the

exclusive right to explore and exploit the contract area in respect of a
specified category of minerals and shall ensure that no other entity operates
in the same:contract area for a different category of minerals in a manner

which might interfere with the oupérations of the Contractor. =~-w=e-- ——-

The Contractor shell have security of tenure in accordance with paragraph 6 of
article 151.
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REPORT BY THE CHAIRMAN OF NEGOTIATING GROUP 2
TO THE FIRST COMMITTEE

On behalf of Negotiating Group 2, I would like to make a report to the
First Committee on the work done at this resumed session. Allow me, Mr. Chairman,
to begin my report by expressing my profound gratitude to you for the advice,
assistance and encouragement which you have given to me. I would also like to take
this opportunity to thank the Rapporteur of the First Committee, Mr'. John Bailey,
two members of the Secretariat who worked very closely with me, Mr. Mati Pal and
Mr. Shunichiro Yoshida, Mr. Eric Langevad of UNDP, and Mr. Pali Kirthisingha of
UNCTAD.

At this resumed session, Negotiating Group 2 conducted its negotiations on
the following questions: first, the amount of the application fee; second, whether
there should be an annual fixed fee and, if so, of what amount; third, should there
be a bonus or lump sum payment and, if so, of what amount; fourth, should there be
two systems of financial payments, the first system consisting of production charge
only and the second system consisting of a combination of production charge and
share of net proceeds; fifth, assuming that there will be two systems of financial
payments, how much should the contractor pay by way of production charge under the
first system; sixth, under the second system, how much should the contractor pay
by way of production charge and how much by way of share of net proceeds.

Negotiating Group 2 held a total of 12 meetings. I wish to take this
opportunity to thank all members of the Negotiating Group for their valuable
contributions. I wish, in particular, to thank Minister Jens Evensen of Norway
for the new compromise proposal he made. It has helped me enormously in
formulating my own compromise. Based upon the negotiations and by drawing
inspiration from the various compromise proposals that were submitted to
Negotiating Group 2, I have revised my compromise proposal. The revised compromise
proposal is issued as an annex to this report. I wish to make some comments
on the revised compromise proposal by way of explanation.

In formulaeting my compromise proposal, I have been guided by the five
objectives set out in paragraph 7 of annex II. I have borne in mind the need to
achieve a balance between these five objectives, in particular, the objective of
ensuring optimum revenues for the Authority, the objective of attracting investment
to sea-bed mining and the objective of enabling the Enterprise to engage in sea-bed
mining as early as possible. In determining whether the financial terms will
attract or deter investment, the Negotiating Group had to rely upon the concept
of the internal rate of return (IROR) on investment.
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Application fee

In paragraph T (bis), I have proposed that the application fee shall be fixed
at an amount of $500,000 per application. However, if the actual cost incurred by
the Authority in processing an application is less than $500,000, the Authority
shall refund the difference to the applicant. I have also adopted the idea that
the Council should be empowered to review, from time to time, the amount of the
application fee in order to encure that it covers the administrative cost of
processing such an application.

Annual fixed fee

In paragraph 7 (ter), I have retained my proposal that a contractor shall pay
an annual fixed fee from the day of entry into force of the contract. I have set
the amount of the annual fixed fee at $1 million.

Bonus payment

I have not included in my compromise proposal a bonus or lump sum payment,
either as an alternative to the annual fixed fee or as an addition to it. I have
not done so for the following reasons: first, beécause it is a front-end payment.
The idea of a bonus payment, whatever the amount, is not acceptable to the
industrialized countries. Second, the bonus payment has a disproportionate effect
on the internal rate of return. What I mean by this is that even a small bonus
payment would liave an appreciable effect on the internal rate of return, and would
reduce the Authority's capacity to capture far larger revenues from the contractor
at a later stage. Third, if the main reason for including a bonus payment is to
help the Enterprise to become operational at an early stage, this objective can
be realized only if the amount of the bonus payment were very high. But a very high
bonus payment would have a devastating effect on the internal rate of return.

Choice of two systems

In addition to the annual fixed fee, a contractor must make substantial
financial payments to the Authority under either the single system of production
charge or the mixed system of production charge and share of net proceeds. Who
should exercise the choice between the two systems? As in my previous proposal,
I have left the choice to the contractor rather than to the Authority. I feel
that this is logical because if the two systems are of roughly equivalent value
to the Authority it should not matter whether the contractor chooses the first or the
second system. From the point of view of the contractor, the choice is of
paramount importance because the first system is preferred by delegations from
one socio-economic system whereas the second system is preferred by those from a
different socio-economic system. Once the contractor has made his choice, it is
irrevocable.

The single system of production charge

Under paragraph 7 (quinquies), I have proposed that the production cha?ge
shall escalate in three steps. From the first to the sixth year of commercial
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production, the production charge shall be fixed at 7.5 per cent of the market
value of the processed metals. From the seventh to the twelfth year of commercial
production, the rate is increased to 10 per cent. From the thirteenth to the
twentieth year or to the end of the contract, the rate is further increased to

14 per cent.

The mixed system

The mixed system is contained in paragraph 7 (sexies). Under this system also, the
production charge will escalate in three steps. From the first to the sixth
year of commercial production, it is fixed at 2 per cent. From the sixth to the
twelfth year, it is fixed at 4 per cent and from the thirteenth to the twentieth
year et 6 per cent.

The attributable net proceeds have been fixed at 40 per cent of the
contractor's total net proceeds. I have chosen the figure of 40O per cent as a
reasonable compromise between two conflicting points of view. First, it has been
argued that the attributable net proceeds should be computed on the basis of the
ratio of development costs of the mining sector to total development costs.
Following this approach, one arrives at the figure of 20 per cent. The second
approach would allow the actual cost of transportation and processing to be
deducted from total gross proceeds as if these latter sectors were service sectors so
that the proceeds are netted back to the mining sector. Following this approach,
one could arrive at a figure as high as 60 per cent. In my view, neither approach
is more logical than the other. What is therefore required is a politically
negotiated compromise. Viewed in this light, I think that the compromise of
40 per cent of total net proceeds, as suggested by Minister Jens Evensen of Norway,
is a reasonable one,

The Authority's share of attributable net proceeds escalates in three steps.
From the first to the sixth year of commercial production, the Authority's share
is 40 per cent. From the seventh to the twelfth year it is 70 per cent, and from
the thirteenth to the twentieth year, it is 80 per cent.

Safeguard clause8

In view of the uncertainties of this new industry, I.recognize the need of the
contractor to have his funds returned from the project as quickly as possible. I
also recognize the contractor's need for positive cash flows, particularly in the
early years of the operation. For these reasons, both the production charge and
the share of net proceeds are based on three steps to safeguard the contractor's
interests. Further I have included a safeguard clause in subparagraphs (b) and (f)
of paragraph 7 (sexies). Under these safeguard clauses, the production charge will
not be increased from 2 per cent to 4 per cent from the seventh to the twelfth year
unless the contractor recoups his initial development costs by means of his cash
flow. In the same way, the production charge will not be increased from L per cent
to 6 per cent from the thirteenth to the twentieth year if the contractor fails to
recoup twice the initial development costs by means of his cash flow. Similarly,
the Authority's share of attributable net proceeds will not be increased from
40 per cent to 70 per cent from the seventh to the twelfth year if the contractor
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fails to recoup his initial development costs by means of his cash flow. During
the period from the thirteenth to the twentieth year, the Authority's share of
attributable net proceeds shall not be increased from 70 per cent to 80 per cent
unless the contractor recoups twice his development costs by means of his cash flow.

Members of the Group of 7T may well ask why these two safeguard clauses only
take care of the concerns of the contractor and not those of the Authority? This
is a legitimate question. My answer to them would be that I have already taken
care of the Authority's concerns by increasing the production charge from a maximum
of L per cent under Minister Evensen's proposal to the higher figure of 6 per cent.
Similarly, the Authority's share of attributable net proceeds has been increased
from a maximum of 75 per cent under Minister Evensen's proposal to 80 per cent.

I have also tried to safeguard the Authority's interests by increasing the
production charge from 2 per cent to 4 per cent and the Authority's share of net
proceeds from 40 per cent to TO per cent in the seventh year, instead of the
eleventh year as was proposed by Minister Evensen. '

If, in reality, the industry turns out to be highly profitable, myproposal
ensures a fair share of the prosperity to each party. If profitability were normal,
my proposal would obtain a substantially larger income, of the amount of about
$300 million, for the Authority than Minister Evensen's proposal with almost no
adverse effect on the contractor's internal rate of return on investment. If the
conditions turn out to be bleak, my proposal would give relief to the contractor.
The Authority's income will, of course, be lower which is an inevitable consequence
of poor economic conditions anyway, whatever the system of net profit sharing we
devise.

Income tax approach

It will be apparent from what I have said that I have moved away from the
return on investment approach in my earlier proposal to an income tax approach.
There are four reasons why I have done this: first, it is a simple system; second,
the accounting procedures are more straightforward; third, we are more familiar
with the income tax approach which is used in most of our countries than with the
other approach; fourth, we have tried to take care of the concern of the contractors
for flexibility through the safeguard clauses.

Contracts for mining only

Subparagraph (d) of paragraph T (sexies) takes account of the contractors wh~
contract only to mine the noduies. I have provided for this contingency even though
I am not coinvinued that in the foreseeable future there will be a free market for
nodules.

Other changes

I have attempted to take into account the points raised with regard to the
components of the financial terms and I have made appropriate changes to my earlier
text. With these changes I hope that I have ensured that the bucket will not leak.
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Evaluating the compromise proposal

There are two fundamental ways in which my compromise proposal can be
evaluated. First, we can compare it with financial provisions in national mining
laws and in mining contracts. Such a comparison would show that my compromise
proposal is . reasonable. The second way is to monetize my proposal. For:the
purpose of monetizing my proposal, I have looked at both the MIT Cost Model and the
European Base Case. I have used the MIT model because it is a much more detailed
and comprehensive study than the European Base Case. I think the majority in the
Negotiating Group, both frem developed and developing countries, will agree that
the MIT model is the most reliable estimate we have to date of the costs,
expenditures and revenues of sea-bed mining.

In using the MIT model baseline case I have altered some cf its assumptions
in order to conform to my proposal as well as to the general framework contained
in the Informal Composite Negotiating Text. For example, the period for the
recovery of development costs is 10 years; the method of recovery is 10 annual
equal instalments; and prospecting, exploration and R and D costs are considered
as development costs. It was not, however, possible to alter the MIT assumption
of 25 years of production to 20 years because of the shortage of time. It was also
not possible to exclude United States national tax for the purpose of calculating
the internal rate of return, for the same reason.

Using the MIT model my compromise proposal under the single system will
give the Authority an income of $740 million. The internal rate of return is
approximately 15 per cent. Under the mixed system, the income to the Authority
will be $1.1 billion and the internal rate of retur~ is also approximately
15 per cent. If the internal rate of return were calculated before national
taxation, it would rise well above 15 per cent.

I have no doubt that my compromise proposal will be criticized by both the
developed and the developing countries. The developed countries will say that the
internal rate of return of 15 per cent is tco low. The developing countries will,
no doubt, say that it is too high. After very serious thought on the subject I
have come to the considered judgement that an iuternal rate of return of
15 per cent, after paying national tax comparable to that to the United States, is
the golden mean. It is a figure which seems to be commonly accepted in the world
of international finance.

I understand, of course, that the mineral industry is at present in the trough
of an economic downswing. My compromise proposal should not be viewed by the
developed countries on the unrealistic assumption that these depressed conditions
will be perpetuated. It should be viewed in the correct perspective of the
long~-term prospects of the industry.
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ANNEX

FINANCIAL TERMS OF CONTRACTS

The Chairman's Revised Compromise Proposal

Paragraph 7, Annex II

In adopting rules, regulations and procedures concerning the financial terms
of a contract between the Authority and the entities referred to in
subparagraph (ii) of paragraph 2 of Article 151, and in negotiating those terms
within the framework of the provisions of Part XI of the present Convention, and
of those rules, regulations and procedures, the Authority shall be guided by the
following objectives:

(a) to ensure optimum revenues for the Authority from the proceeds of
commercial exploitation;

(b) to attract investments and technology to the exploration and
exploitation of the Area;

(¢) to ensure equality of financial treatment and comparable financial
obligations on the part of all States and other entities which obtain contracts;

(d) +to provide incentives on a uniform and non-discriminatory basis for
contractors to undertake joint arrangements with the Enterprise and developing
countries or their nationals, and to stimulate the transfer of technology
thereto; and

(ej to enable the Enterprise to engage in sea-bed mining effectively from
the time of entry into force of this Convention.

Paragraph 7 (bis)

A fee shall be levied for the administrative cost of processing an application
for a contract and shall be fixed at an amount of $500,000 per application. If
the cost incurred by the Authority in processing an application is less than
$500,000, the Authority shall refund the difference to the applicant. The amount
of the fee shall be reviewed from time to time by the Council in order to ensure
that it covers the administrative cost of processing such an application.

Paragraph 7 (ter)

A Contractor shall pay an annual fixed fee of $1 million from the date of
entry into force of the contract. From the commencement of commercial production,
the annual fixed fee shall be deducted from the production charge provided that the
production charge exceeds the amount of annual fixed fee.
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Paragraph 7 (quater)

In addition to his obligation under paragraph T (Eg;) a Contractor shall
choose to make his financial contribution to the Authority either (a) by paying
a production charge or (v) by paying a production charge and a share of net
proceeds. The choice made by the Contractor shall be irrevocable,

Paragraph T (quinquies)

(a) If a Contractor chooses to mske his financial contribution to the
Authority by paying a production charge only, it shall be fixed at a percentage
of the market value of the processed metals produced from the nodules extracted
from the contract area in accordance with the following schedule:

(i) Years 1-6 of commercial production . . . + « « « . T.5%
(ii) Years 7-12 of commercial production . . . . . . . 10%
(iii) Years 13-20 of commercial production . . . . . . . 14%

(b) The said market value shall be the product of the quantity of the

processed metals and the average price for those metals during the relevant

accounting period.

Paragraph 7 (sexies)

If a Contractor chooses to make his financial contribution to the Authority
by paying a combination of a production charge and a share of net proceeds, such
payments shall be determined as follows:

(a) The production charge shall be fixed at a percentage of the market
value of the processed metals produced from the nodules extracted from the
contract area in accordance with the following schedule:

(i) Years 1-6 of commercial production . . . . . . . . . 2%
(ii) Years 7-12 of commercial production . . . . . . . L%
(iii) Years 13-20 of commercisl production . . . . . . . . 6%

(b) Production charge shall not be raised from 2 per cent to U per cent in
the years T-12 unless the Contractor's total net proceeds plus his recovery of
development costs less his peyments to the Authority in the preceding years are
equal to the development costs incurred prior to the commencement of commercial
production. Production charge shall not be raised from 4 per cent to 6 per cent
in the years 13-20 unless the Contractor's total net proceeds plus his recovery
of development costs less his payments to the Authority in the preceding years
are equal to twice the development costs incurred prior to the commencement of
commercial production.
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(c) The Authority's share of net proceeds shall be taken out of an amount
equal to 40 per cent of the Contractor's net proceeds to represent the net proceeds
attributable to mining of the resources of the contract ares. This amount shall
be referred to hereinafter as the attributable net proceeds.

(d) In the case of contracts for mining of nodules, the Contractor's net
proceeds shall be based on the gross proceeds from the sale of nodules at prices
established in a recognized international market. In the absence of such a
market, the price of nodules shall be the result of arm's length transactions.
In no event shall the net proceeds be less than the attributable net proceeds.

(e) The Authority's share of attributable net proceeds shall be determined
in accordance with the following schedule:

(i) Years 1-6 of commercial production . . . . . . . L0%
(1i) Years 7-12 of commercial production . . . . . . TO%
(iii) Years 13-20 of commercial production . . . . . . 80%

(f) The Authority's share of attributeble net proceeds shall not be raised
from 40 per cent to TO per cent in the years T-12 unless the Contractor's total
net proceeds plus his recovery of development costs less his payments to the
Authority in the preceding years are equal to the development costs incurred
prior to the commencement of commercial production. The Authority's share of
attributable net proceeds shall not be raised from 70 per cent to 80 per cent
in the years 13-20 unless the Contractor's total net proceeds plus his recovery
of development costs less his payments to the Authority in the preceding years
are equal to twice the development costs incurred prior to the commencement of
commercial production.

(g) The term "net proceeds™ means gross proceeds less operating costs and
less the recovery of development costs as set out in subparagraph (j) below.

(h) The term "gross proceeds'" means the gross revenues from the sale of
the processed metals, and any other monies deemed to be reasonably attributable
to the operations of the contract in accordance with the financial regulations
of the Authority.

(i) The term "development costs' means:

(i) =all expenditures incurred prior to the commencement of commercial
production which are directly related to the development of the
productive capacity of the contract area and activities related
thereto, in conformity with generally recognized accounting
principles, including, inter alia, costs of machinery, equipment,
ships, buildings, land, roads, prospecting and exploration of
the contract area, construction, interest, required leases,
licences, fees; and
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(ii) similar expenditures, incurred subsequent to the commencement of
commercial production, for the replacement, improvement, or
addition of equipmrent and machinery.

Proceeds from the disposal of capital assets and the market value of those
capital assets which are no longer required for operations under the contract
and which are not sold shall be deducted from development costs during the
relevant accounting period. When these deductions exceed the development costs
the excess shall be added to the gross proceeds.

(j) The development costs referred to in subparagraph (i) (i) above shall
be recovered in 10 equal annual instalments from the date of commencement of
commercial production. The development costs referred to in subparagraph (i) (ii)
above shall be recovered in 10 or fewer equal annual instalments so as to ensure
their complete recovery by the end of the contract.

(k) The term "operating costs" means all expenditures incurred after the
commencement of commercial production in the operation of the productive capacity
of the contract area and activities related thereto, in conformity with
generally recognized accounting principles, including, inter alia, the fixed
annual fee, the production charge, expenditures for wages, salaries, employee
benefits, supplies, materials, services, transportation, marketing costs,
interest, utilities, preservation of the marine environment, overhead and
administrative costs specifically related to the operations of the contract area
and any net operating losses carried forward from prior accounting periods.

(1) The costs referred to in subparagraphs (i) and (k) above in respect of
interest paid by the Contractor may only be allowed if, in all the circumstances,
the Authority approves, pursuant to paragraph 4 (a) of Annex II, the debt-equity
ratio and the rates of interest as reasonable, having regard to existing
conmercial practice.

(m) The costs referred to above shall not be interpreted as including
payments in respect of corporate income taxes or similar charges levied by States
in respect of the operations of the Contractor.

Paragraph 7 (septies)

All costs, expenditures and revenues referred to in this paragraph shall be
determined in accordance with generally recognized accounting principles and
the financial regulations of the Authority.

Paragraph 7 (octies)

(a) 1In all cases the price used for the sale of metals shall be the price
for the metals in the most basic form in which they are customarily traded on
an international market.

(b) If an international commodity exchange provides a representative pricing
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mechanism, the average price on such exchange shall be used. In all other cases,
the Authority shall, after consulting the Contractor, determine the average price.

(¢) (i) A1l costs, expenditures and revenues referred to in this paragraph
shall be the result of free market or arm's length transactions.

(ii) If the costs, expenditures and revenues are not the result of free
market or arm's length transactions, they shall be computed by
the Authority as though they took place at arm's length or were
the result of free market transactions.

(iii) In determining the value of any arm's length transactions or free
market transactions, the Authority shall use the value of a
similar transaction teking place in other markets where free
market forces or arm's length transactions have prevailed.

(d) In order to ensure that all costs, expenditures and revenues are the
result of free market transactions or take place at arm's length-and to ensure
enforcement of and compliance with the provisions of this subparagraph, the
Authority shall adopt rules and regulations specifying uniform and generally
acceptable accounting rules and procedures to be followed by the Contractor and
the means of selection by the Contractor of certified independent accountants
acceptable to the Authority for the purpose of auditing in compliance with said
rules and regulations.

(e) The Contractor shall make available to the accountants, in accordance
with the financial rules and regulations of the Authority, such financial data
as are required to determine compliance with this paragraph.

Paragraph 7 (novies)

The payments to the Authority under paragraph T (quinguies) and (sexies)
above may be made either in a freely convertible currency or in a currency
agreed upon between the Authority and the Contractor, or at the Contractor's
option, in the equivalents of processed metals at market value. The market
value shall be determined in accordance with subparagraph (b) of paragraph T
(quinguies) above.

Paragraph T (decies)

All monetary amounts referred to in this paragraph shall be calzulated in
constant terms relative to a base year.

Paragraph T (undecies)

The Authority may, taking into account any recommendations of the Economic
Planning Commission and the Technical Commission, adopt rules and regulations
that provide for incentives, on a uniform and non-discriminatory basis, to
contractors to further the objectives set out in paragraph T above.
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Paragraph T (duodecies)

In the event of a dispute between the Authority and a Contractor over the
financial terms of a contract, either party may request resolution of the
dispute through compulsory and binding commercial arbitration.
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NG3/5
14 September 1978

ORIGINAL: ENGLISH

REPORT BY THE CHAIRMAN OF NEGOTIATING GROUP 3 (MR. PAUL BAMELA ENGO,
UJITED REPUBLIC OF CAMEROON) -ON THE WORK OF NEGOTIATING GROUP 3

It was clear from the reports submitted in May 1978 on the negotiations on
First Committee issues, that a consensus existed for ensuring that this resumed
session should be a timely continuation of the first part, and that we should move
forward rather than take the backward step of reopening issues which had been
treated in Geneva. Negotiating Group 3 respected this.

With a mandate calling for negotiations on problems relating to the "Organs’
of the Authority, their composition, powers and functions", the Group, during the
entire seventh session of the Conference, concentrated on an effort to settle the
Juridical nature and characteristiecs of the Council and its subsidiary organs, as
well as the delimitation of the scope of their functions. It was imperative to do
this if any measure of success were to be expected on future negotiations relating
to the important issue of interrelationships between the respective powers and
functions of the principal organs on the one hand, and between these and the
subsidiary organs on the other.

The interrelationship between the issues in Negotiating Groups 1, 2 and 3
calls fé6r a machinery for co-ordinating negotiations on at least overlapping issues.
At this stage in our endeavours, this has not yet proved practical. The necessity
for examining a package consisting of the hard-core issues falling within the
mandate of all three Groups becomes clear as negotiations advance.

Participants in the work of Negotiating Group 3 showed a refreshing
determination to seek consensus through constructive analyses and suggestions.
I was encouraged by this spirit to draft a series of suggestions regarding the
subsidiary organs of the Council, in the light of suggestions made at the meetings
of the Group. The free and open discussions on each draft enabled its revision
(see NG3/3 and revised versions). The text contained in document NG3/4 reflects
my view of the formulations with which all sides can live.

I should like to place on record my profound appreciation for the co-operation
I received from members of the Group. It is only their willingness to participate
in a constructive manner that made this resumed session such a productive one. The
members of the Bureau of the First Committee, especially those of the Secretariat,
continued to render tremendous services at their most characteristic and best.
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The ICNT vroposes three subsidiary organs of the Council, namely: an Economic
Planning Commission (art. 162), a Technical Commission (art. 163), and a Rules and
Regulations Commission (art. 164). These articles were used as the basis for
discussion.

The broad conclusions that may be reached on the discussions may be the
following: .

1. There appears to be general agreement: that the subsidiary organs of the
Council should perform an advisory function in the technical fields; that they
study problems within their respective competence; that on the basis of their
specialized knowledge, make recommendations to the Council; that the Council would
then make the appropriate decision or, as the case may be, make prescribed
recommendations to the Assembly. Thus the role of the Council as the Authority's
executive body had to be seen to be unchallenged.

Consequently, it was pointed out that some of the executive functions which
the ICNT prescribes for the Technical Commission in article 163 should be
transferred to the Council itself. Thus, article 163, paragraph 2,
subparagraphs (vi), (vii), (x), (xi), and (xii) has now been transferred to
article 160 as parts of the powers and functions of the Council in my suggested
compromise (NG3/4). 1In the same spirit, a new paragraph 8 has been added to
article 161 requiring that "each Commission shall perform its function in
accordance with such guidelines and directives as the Council may adopt".

2. It was generally recognized that the structure of the Authority should not be
too cumbersome, at least in its early life. The ends of efficiency and economy
were overriding. Since power to create additional subsidiary bodies has already
been provided for the Council to cover any functions which future experience and
needs may dictate, it was thus unnecessary and perhaps undesirable to create too
many statutory bodies in the Convention.

It was widely felt that while it is important that all major functions
presently set out in articles 162, 163 and 164 should be maintained, the structure
itself may be streamlined. It is for this reason that the functions assigned to
the Rules and Regulations Commission by the ICNT (art. 16k4) has been transferred
to the Technical Commission.

3. There was general support that the role for preparing technical studies and
reports should be assigned to the Secretariat, thus avoiding the overload of
activities on the subsidiary organs. It was pointed out that in any case these
organs would in the normal course of things require assistance from the Secretariat.
Accordingly, in the interest of economy and for the purpose of avoiding overlapping
of competence, references to special studies and reports required of the subsidiary
organs have now been removed. It is understood that these are the functions of the
Secretariat.

k4, While there appeared to be a consensus of opinion that the functions of the
Rules and Regulations Commission may be combined with the Technical Commission,
some delegations pointed out that the ICNT made no specific reference to the
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handling of financial matters, that competence in dealing with financial matters
should be adequately reflected in the text and that perhaps an additional organ
could be established for that purpose. The general view was, however, that a
specific provision empowering the Council to establish a subsidiary organ to deal
with financial matters would be sufficient. A new subparagraph (xxiii) is now
inserted in my suggestions under article 160 to reflect this.

5. Some criticism was made of article 161 in the ICNT, to the effect that it was
rather heavy on details and contained provisions for procedure which could more
appropriately be dealt with by the subsidiary organs themselves. It was suggested
that some of the provisions could be combined, deleted or simplified. In the
light of this suggestion, some adjustments have been made in article 161.

6. There was wide support regarding the size, composition and voting system
presently contained in the ICHT. My suggestion reflects what I found to enjoy
that support under article 161.

T. The question of the qualification of members of the Commission was the subject
of lengthy but productive discussion. Taking into aecount all views expressed and
suggestions made, I have formulated a new approach in paragraph 1 of articles 162
and 163 respectively. These are to be read in the light of article 161 (3). These
provisions are intended, firstly, to provide flexibility which is required in this
new field. Secondly, it emphasizes the desirability for ensuring that the Council
does not elect a limited expertise to the Commissions. Taken as a whole, the
membership of each Commission should fulfil the need for all appropriate
qualifications.

8. With regard to the Economic Planning Commission, the view was expressed that
the functions presently assigned to it by article 162 of the ICNT did not justify
its name. As a planning Commission, it was argued, a function to propose economic
plans upon the request of the Council should be added. It would involve, it was
argued, that by giving such broad powers for general economic planning by the
Authority or its organs, the exercise of which could undermine other provisions in
the Convention, for example relating production ceilings. I have attempted to
respond to the concerns on both sides by introducing a new first subparagraph to
article 162 (2) (a): Upon request of the Council, the Commission shall propose
measures to implement decisions relating to activities in the Area taken in
accordance with the provisions of the Convention.

9. One final comment I wish to make concerns the foot~note referring to

article 160, paragraph 1 and paragraph 2 (i) to (xviii). It notes that these have
not been the subject of negotiations. That language was employed for lack of a
better one. Some important issues were raised over which no agreements were
immediately in sight. One such issue of importance related to paragraph 2 (x).

On the one hand it falls under "the powers and functions of the Council" itself,
which title was not within our universe of discourse; on the other hand, its
substance touched upon the issue of interrelationship of the respective powers and
functions of the Council and one of its subsidiary organs, the Technical Commission.
Those who feared the erosion of the executive functions and the undermining of its
authority vigorously opposed paragraph 2 (x) and called for its deletion. Others
who feared the arrogance or misuse of power in the Council opposed with commensurate
force the proposal to delete. The latter argued that it was a matter to be dealt
with after other issues within the First Committee mandate had been settled.
Prudence dictated that no language be used to raise a new controversy whether or not
‘the discussion on this issue could be categorized as negotiation, detailed or not.
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NG3/k4
13 September 1978

ORIGINAL: ENGLISH

Compromise ._suggestions by the Chairman of Negotisting
Group 3 regarding the subsidiary organs of the Council

Article 160. Povers and functions*

1. The Council is the executive organ of the Authority, having the power
to establish in conformity with the provisions of the present Convention and the
general policies established by the Assembly, the specific policies to be pursued
by the Authority on any questions or metters within the competence of the Authority.

2. In eddition, the Council shall:

(i) Supervise and co-ordinate the implementation of the provisions
of this Part of the present Convention and invite the attention of
the Assembly to ceses of non~compliance;

(1i) Propose to the Assembly e list of candidates for the election of
the Secretary-General;

(iii) Recommend to the Assembly candidates for appointment as members of
the Governing Board of the Enterprise as well as the Director-
General of the Znterprise;

(iv) Establish, as appropriete, and with due regard to economy and
efficiency, in addition to the Commissions provided for in
article 161, paregraph 1, such subsidiary organs as mey be found
necessary for the performance of its functions in accordance with
the provisions of this Part of the present Convention. In the
composition of such subsidiary organs, emphasis shall be placed on
the need for members qualified and competent in the relevant
technical matters dealt with by such organs provided that due
account shell be taken of the principle of equitaeble geographicel
distribution and of special interests;

(v) Adopt its rules of procedure;

# Paras. 1 and 2 up to subpara. (xviii) have not been the subject of
negotiations during the resumed session.



(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(x1ii)

(xiii)

(xiv)

(xv)

Enter into agreements with the United Nations or other
intergovernmentsl organizations on behalf of the
Authority, subject to approval by the Assembly;

Examine the reports of the Enterprise and transmit them
to the Assembly with its reccmmendations;

Present to the Assembly annusl reports and such special
reports as the Assembly may require;

Issue directives to the Enterprise and exercise control
over its activities in accordance with paragraph 4 of
article 151;

Approve on behalf of the Authority, after review by the
Technicel Commissicn, formal written plans of work. for
the conduct of activities in the Area, drawn up in
accordance with paragraph 3 of article 151. 1In so
doing, the Council shall act expeditiously. The plan of
work shall be deemed to have been approved unless a
decision to disapprove it is taken within 60 days of its
submission by the Technical Commission;

Exercise control over activities in the Area in
accordance with paregraph 4 of article 151;

Adopt on the recommendstion of the Economic Planning
Commission necessary and appropriate measures in
accordance with paragraph 1 (g) of erticle 150 to protect
against adverse economic effects specified therein;

Meke recommendetions to the Assembly on the basis of
advice from the Economic Planning Commission for a
system of compensation as provided in

subparagraph (g) (D) of paragraph 1 of article 150;

Adopt end apply provisionally, pending final adoption
by the Assembly, rules, regulations and procedures, and
any amendments thereto, in accordance with the provisions
of paragraph 11 of annex II, taking into account the

‘recommendstions of the Rules and Regulations Commission.

Such rules, regulations and procedures shall remain in
effect on a provisional basis until final edoption by the
Assembly or amendment by the Council in the light of any
views expressed by the Assembly;

Review the collection of all payments to be made by or to
the Authority in comnexion with operations.pursuent to
this Part of the present Convention end recommend. to the
Assembly the financial regulations of the Authority,
including rules on borrowing;
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Submit to the Assembly for its approval the budget of
the Authority;

Make recommendations concerning the policies and
measures required to give effect to the principles of
this Part of the present Convention;

Make recommendations to the Assembly concerning .
suspension of the privileges and rights of membership

for gross and persistent violations of the provisions

of this Pert of the present Convention upon & finding
of the Sea-Bed Disputes Chamber;

Initiate on behalf of the Authority proceedings
before the Sea-Bed Disputes Chamber in cases on
non-compliance;

Upon & finding by the Sea-Bed Disputes Chamber on
proceedings resulting from subparagraph (xix) ?bovea
notify the Assembly end make recommendations with

respect to measures to be taken unless otherwise
decided;

Issue emergency orders, which mey include orders for
the suspension of operations, to prevent-serious harm
to the marine environment arising out of any activity
in the Area;

Disapprove areas for exploitation by centrectors or
the Enterprise in cases where substantial evidence

indicates the risk of irreparsble harm to a unique
environment ;

Esteblish a subsidiary organ for the elaboration of

finencial rules, regulations and procedures relating
to:

(a) financial mensgement in accordance with
articles 170-175 inclusive; and
(b) finenciel arrangements in accordance with

paragraphs 7 and 11 (a)3 of annex II,
which shall be approved by the appropriate body;

Establish appropriate mechanisms for directing and
superviging* a staff of inspectors who shall inspect
dctivities in the Area to determine whether the
provisions of this Part of the present Convention, the
rules, regulations and procedures prescribed
thereunder, and the terms and conditions of any
contract with the Authority are being complied with.
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Article 161. Orgens of the Council

1. There are hereby established the following organs of the
Council'

(a) Legal and Technical Commission;
(b) Economic Planning Commission.

2. Each Commission shall be composed of 15 members elected by the
Council upon nomination by the State Parties, EES_QQEESZlJEQLLlEEEﬂEEh
if necegsary, decide to increase the size of any Commission with due
regard to economy end efficiency.

3. Members of the Cormissions shall have appropriate

qualifications in the aree of competence of the Commission in which they
seek election.

L. In the election of members of the Commissions, due regerd shall
be paid to the need for equitable geographical distribution and
representation of speciel interests.

5. No State may nominete more than one person as a candidate to

serve in the same Commission. No person shall be elected %o serve in
more than one Commission.

6. In the event of the death, incapacity or resignation of a
member of e Commission prior to the expiry of his term of office, the
Council shall appoint & member from the same geographicel region or area

of ipterest who shell hold office for the remainder of the term of the
previous member,

T. Members of a Commission shall hold office for a term of three
years. They shall be eligible for re-election for a further term.

8. Each Commission shall perform its functions in accordance with
gsuch guidelines and directives as the Council may adopt.

9. Each Commission shall formulate and submit to the Council for
approval such rules and regulations as may be necessary for the
efficient conduct of the Commission's functionms.

10. Decisions of each Commission shall be by & two-thirds majority

of members. Recommendations to the Council, shall, where necessary, be
accompanied by a summery on the divergencies of opinion in the
Commission.

11. Each Commission shall normally function at the seat of the
Authority and shall meet as often as shall be required for the
efficient performance of its functions.
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Formerly 12. In the performsnce of these functioms, cach Commission
para. 3 mey, where appropriate, consult another commission or eny competent
Art, 162 orgen of the United Nations and its specialized agencies, or any

intergovernmental body with relevant competence in the subject-
matter of such consultstion.

Article 162, Economic Planning Commission

1. Members of the Fconomic Planning Commission shall heve
appropriate gualifications such as those relevant to mining,
manegement of mineral resource activities, internstionsl trede or
economics. The Council shall endeavour to ensure that the

membership fulfils the need for all eppropriate gualificaticns in
the Commission as a whole.

2. The Commission shall:

New (a) upon request of the Council, propose measures to
implement decisions relating to activities in the Area taken in
accordance with this-Convention;

Formerly (b) review the trends of and factors affecting supply,

Art. 162 demand and prices of raw materials which may be obtained from the

para. 3 Area, bearing in mind the interests of both importing and
exporting countries, and in particuler the developing countries
among them; ' . :

Formerly (c) exemine eny situation likely to lead to such adverse

para. 5 effects as referred in subparagraph (g) of paragraph 1 of

Art, 162 article 150, brought to its attention by the Stete Party or Steate
Parties concerned, and meke appropriate recommendations to the
Council;

Formerly (a) propose to the Council for submission to the Assembly a

pare. T system of compensation for developing countries who suffer adverse

Art. 162 effects caused by activities in the Area, as provided in

subparagraph (g) (D) of paragraph 1 of article 150. After
adoption by the Assembly of such system of compensation the
Economic Planning Commission shall make such recommendations to

the Council as are necessary for the application of the system in
concrete cases.

Article 163. Legal end Technical Commission

1. Members of the Legal and Technical Commission shall have
appropriate quaelifications such as those relevent to exploration,

exploitation and processing of mineral resourcesj oceanology; or
economic or legal matters relating to ocean mining and other
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relevent fields of expertise. The Counc11 shall endeavour to
ensure that the membership fulfils the need for all apgrcgrlate
guallflcat1ons in the Commission as & vhole.

2. The Commission shall:

(a) upon the request of the Council meke recommendations with
regard to the carrying out of the Authority's functions;

() review formal written plans of work for activities in

the Area in accordance with paragraph 3 of article 151, end submit

appropriate recommendations to the Council;

(c) upon the request of the Council, supervise activities in
the Area, where appropriate, in consultation and collaboration
with eny entity carrying out such activities or State or States
concerned and report to the Council;

(d) the members of the Commission shall, upon request by any
State Party or other party concerned, be accompanied by a
representative of such State Party or other party concerned when
carrying out their functions of supervision and inspection;

(e) prepare assessments of the environmental implications of
activities in the Area;

(f) meke recommendstions to the Counc¢il on the protection

of the marine environment, taking into account the views of
recognized experts in that field;

(g) formulate and submit to the Council the rules,
regulations and prccedures referred to in subparagreph (xiv) of
paragraph 2 of article 160, taking into account all relevant
factors including assessments of the environmental implications
of activities in the Ares;

(h) keep such rules, regulations and procedures under review
end recommend to the Council from time to time such amendments
thereto as it maey deem necessary or desirable.
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REPORT TO THE PLENARY BY AMBASSADOR ANDRES AGUILAR (VENEZUEIA),
CHAIRMAN OF THE SECOND COMMITIEE

1. At its 106th meeting on 19 May 1978, the Plenary Conference decided to resume
the seventh session at New York from 21 August to 15 September and to maintain for
the second part of the session the organization and methods of work decided upon
for the first part, held in Geneva.

2. Consequently, the work of the Second Committee was organized according to the
rules contained in document A/CONF.62/62, adopted by the Plenary. The Plenary, as
will be recalled, established negotiating groups to deal with issues within the
full or partial competence of the Second Committee, namely, Negotiating Groups U,

6 and 7. The Plenary also established Negotiating Group 5. Although this Group
deals with issues relating to the settlement of disputes which have been discussed
in plenary meetings of the Conference, the subject-matter assigned to it is closely
associated with an issue assigned to the Second Committee.

3 The present report refers to the work carried out by the Second Committee
and by Negotiating Group 6 during the resumed seventh session and thus complements
the reports which I made to the Plenary on 3 and 17 May 1978 in Geneva (at the
94th and 100th meetings respectively).

y, I must first express my gratitude to Ambassadors Nandan and Stavropoulos and
to Mr. E.J. Manner, the Chairmen of Negotiating Groups 4, 5 and 7, for the co-
operation which they have extended to me, thereby enabling the programme of work
to be developed in the best possible way, despite the restricted services available
during the second part of the seventh session.

5. As regards the work of the Negotiating Groups relating to all or some of the
issues within the competence of the Second Committee during the resumed seventh
session, the Second Committee has received the reports of the Chairmen of
Negotiating Groups 4 and 7. As was agreed in Geneva, the substantive issues dealt
with in those reports were not discussed in detail; this was in response to an
appeal I made to delegations to restrict themselves to general comments in order to
avoid holding the same debate on the same subject in both the Committee and the
Plenary.

6. Negotiating Group 6, which I presided over, continued its work on the
definition of the outer limits of the continental shelf and the question of payments
and contributions with respect to the exploitation of the continental shelf beyond
200 miles. This Group held seven informal meetings during the resumed seventh
session. The work was very similar in character to that carried out in Geneva;

that is to say, although the discussion was positive, it was not possible to reach
a general agreement. As in Geneva, statements focused on the question of the

outer limit, and some delegations defined their position for the first time on this
matter. The suggestions which we discussed in this Group were: the Irish formula,
document NG6/1; the Soviet proposal, document C.2/Informal Meeting/1h; and the
proposal of the Arab Group, document NG6/2, which advocates a maximum limit of

200 miles. In the last stage of the work, one delegation made an informal
suggestion, which consisted of accepting the so-called Irish formula and amending
article 82 of the ICNT concerning payments and contributions with respect to the
exploitation of the shelf beyond 200 miles. In conclusion, I should like to repeat
here what I said in my previous reports to the Plenary with regard to the elements
for the solution of this question and its importance in reaching a general agreement
on the issues dealt with by the Second Committee.
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T. During this second part of the seventh session, the Second Committee held five
informal meetings in order to give an opportunity to all the participating
delegations to present their comments on the articles in Parts II to X of the ICNT
and to explain their informal suggestions so as to overcome any difficulties that
the latter might present. In the first part of the current session, it was not
possible to complete this exercise owing to lack of time, and the discussion on

the suggestions made had to be curtailed at article 73 of the ICNT.

8. Among the questions discussed at informal meetings of the Second Committee
during the resumed seventh session were suggestions relating to two issues expressly
mentioned in paragraph 6 of document A/CONF.62/62 on the organization of work of the
Conference. Those issues are: (i) régime of islands; and (ii) enclosed and
semi-enclosed seas. In the debate on Part VIII, some delegations emphasized the
importance of the legal regime of islands in matters relating to the delimitation
of maritime spaces, while others maintained that this subject should be dealt with
in connexion with articles 15, T4 and 83 of the ICNT, which refer specifically to
problems of delimitation and the discussion of which is assigned to Negotiating
Group 7. With respect to Part IX, some delegations suggested amendments to the
current text, while others expressed their support for the rules set forth in the
ICNT. Yet others were of the view that Part IX could be deleted in its entirety

if the text went beyond the principle of co-operation embodied in article 123 of the
ICNT.

9. I should point out that some of the informal suggestions referred mainly to
changes of order in the articles and it was therefore decided to defer their
consideration to a later stage. Only suggestions containing substantive elements
were discussed.

10. With respect to the provisions on marine mammals (articles 65 and 120 of the
ICNT), consultations were held with a view to exploring the possibilities of
assuring better protection to those species.
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NGk/11
15 September 1978

ORIGINAL: ENGLISH

REPORT BY THE CHATRMAN OF NEGOTIATING GROUP &
(AMBASSADOR.SATYA N. NANDAN) TO THE PLENARY
ON 15 SEPTEMBER 1978

At the commencement of the seventh session in Geneva, the plenary identified
the question of the participation of land-locked and geographlcally disadvanteged
States or States with special geographical characteristica, in, the 11v1ng resources
of the exclusive economic zone of the coasial States within a subregion or region,
as one of the seven hard-core issues before the Conference. Accordingly, the

plenary established Negotiating Group number IV for the purpose of resolving this
issue.

This Negotiating Group began its work in Geneva on 18 April 1978. The Group
worked intensively in Geneva. In addition to the scheduled meetings of the Group
as a whole, consultations and negotiations were undertaken in smaller groups and
at individual delegation level.

As a result of that work a series of compromise proposals were made by the
Chairman, the first of which was made on 28 April 1978 and was contained in
document NG4/9. It consisted of an emendment to article 62, paragraph 2 of the
ICNT, a redraft of article 69 on land-locked States end a redraft of article 70
deallng with States with special characteristics. An explanatory statement of the
Chairman was issued in document NG4/10 dated 3 May 1978.

After its consideration in the Group and after further consultations, the
Chairmen's compromise proposal was revised and issued in document NG4/9/Rev.l
dated 9 May 1978.

After further comments and suggestions in the Negotiating Group that document
was further revised and the last version now appears in document NGU/9/Rev.2
which was incorporated in the informal document containing the reports of the
Committees and Negotiating Groups on negotiations at the seventh session in Geneva
and issued on 19 May 1978.

It is important to recall the conclusion that I hed summarized as Chairman at
the end of the discussion on the compromise text. This conclusion was accepted by
the Group as a whole, In my summary I noted that a few delegations from both sides
had reservations cn certain aspects of the text. Some of these reservations were
based on positions of principle. In particular, a few delegations had reservations
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on the use of the term "right" in paragraphs 1 of articles 69 and 70. There were
also a few delegations who expressed their reservations to the reference to surplus
in those articles especiaelly where the developing lend-locked States were concerned.
However, despite the reservations expressed, it was clear from a substantial number
of interventions transcending both sides in the negotiations that the revised

text before them was & very good basis for enmhancing the prospect of finel agreement
on this issue.

Indeed, the Group agreed that there was widespread and substentiael support
prevailing in the Negotiating Group to warrant my conclusion that the text does
offer a substantially improved prospect of a consensus as compared to the text on
these articles now contained in the ICNT.

It is my impression that this conclusion has not changed.

At the resumed session in New York, the Negotiasting Group did not werk with
the same intensity as it hed done in Geneva. As I have elready informzd the
Negotiating Group that at the beginning of the resumed session, I had underteken
consultations with the leaders of the two main interested groups and also with as
many individual delegations as was possible, cn the future work of the Negotiating
Group., It was my impression from these consultations that while some further work
would be necessary to seek possible ways and means to improve the compromise text,
that this may not be the best time to intensify the Group's work on substantive
matters. It was not my impression, however, that this in any way implied that the
Group's work was necessarily concluded.

Indeed at a second meeting of the Group on 13 September 1978, several
delegations referred to matters which they would wish the Group to consider at
the appropriate time. It was interesting that at that meeting both sides in the
negotiations also expressed a willingness to consider such matters further at the
next session.
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NG5/18 _ ,
14 September 1978

ORIGINAL: ENGLISH

REPORT TO THE PLENARY BY AMBASSADOR CONSTANTINE STAVROPOULOS
(GREECE), CHAIRMAN OF THE NEGOTIATING GROUP ON ITEM (5) OF
DOCUMENT 'A/CONF . 62/62

?hen reporting to the Plenary on 19 May 1978 in Geneva, as Chairman of
Negotiating Group 5, I presented the compromise formula prepared by the grcup in
document NG5/16. In his report to the Plenary on the subject of the Settlement
2f Disputes the same day, the President indicated that Negotiating Grcup 5 had

successfully concluded its mandate", but pointed out that there were cther issues
relating to articles 296 and 297 which had to be negotiated.

It vas with this in mind that a meeting of Negotiating Group 5 was scheduled
for 1 September. Severel delegations expressed to the Chairmen their doubts as to
the need for this meeting and it was cancelled. Subsequently, at the request of
one delegation that desired to make a statement, a meeting of Negotiating Group 5
was scheduled and held on 8 September.

It will be recalled that at the formal plenary meeting of 19 May a few
delegations placed on record their reservations, while several others expressed
their satisfaction, on a tentative basis, with the compromise formula., At the
meeting of 8 qutember, some delegutions again expressed reservetions on the
compromise and sought to have the issue reviewed, while other delegations wished
the question held in abeyance pending negotiations on other hard core issues.

At that stage, I suggested to the Group that due to the limited time and the
demand for the restricted facilities by other groups which urgently needed time to
continue their negotiations on other hard ccre issues, it would be preferable
that Negotiating Group 5 not meet again this session. Accordingly, the Group
decided not to have further meetings at this session and that a meeting shculd be
scheduled for an early date of the next session to eneble it to deal with any

nmatters before it.

It must be noted that, as pointed out in foot-note 3 of document NG5/16,
the compromise formulae submitted by the Chairman (in document NG5/15) was accepted
by the Group as being a proposal which could be used to replace the present
provision >f the ICNT and one on which the degree of support was so widespread and
substantial as to offer a reasonable prospect of a consensus being reached. This
was submitted to the Plenary along with the Chairman's repcrt on 19 Mey 1978. It
would appear therefore that the Group has concluded its work under the primery
mendate set out for it in document A/CONF.62/62.
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However, as noted by the President in his report tc the Plenary, two related
issues that arose during the course of negotiations on the primary mandate still
remain outstanding, It might therefore be desirable for the Plenary to
specifically define these issues that require further negotistion in the Group.

It is also for the Plenary to decide whether the Group should go back and review
the issues which have already been negotiated by it on "the questicn of Settlement
nf Risputes relating to the exercise of sovereign rights of Coastal States in the
EEZ",
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NGT/2h
1L September 1978

ORIGINAL: ENGLISH

Report by the Chajrman of Negotisting Group 7 on the work
of the Group at its 1Tth-2Tth meetings

Proceeding with the work commenced during the first part of the seventh
session the Group convened in 1l meetings to discuss the delimitation of maritime

boundaries between adjacent and opposite States and the settlement of disputes
thereon. '

In its first meeting the Negotiating Group decided, during the resumption of
the session, to examine the following three items still pending final solution
as related to erticles T4, 83-and subparagraph 1 (a) of article 297 of the ICNT:

1, The question of the criteria to be applied for the delimitation of
economic zones or continental shelves adjacent or opposite tc each other.

2. The question of interim measures to be applied pending final
delimitation.,

3. The question of the settlement of delimitation disputes.

It was, hovever, pointed out by several delegetions that no finel decisioms
should be taken without considering the above questions together as eléments of
a package.

The first item was dealt with in three, the second in four, and the third in
three meetings of the Negotiating Group. No further working organs of the Group
were established, but the questions of settlement of disputes were also discussed

in a meeting of legal experts chaired by Professor L. B. Sohn of the United States
of America.

Delimitation ecriteria

In the debate on delimitation criteria the main positions, alreedy previcusly
examined, were repeated, while also certain new approaches, including some
alternatives presented by the Chairmen and appeering in dccument NGT/22, were
considered.

Although no compromise formulation could be agreed upon as between the
delegations supporting the equidistance rule and those apegifically emphesizing
delimitation in accordance with equitable principles, several delegetions
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representing either of these positions underlined their wish to find the way to

e consensus. During the discussions general understanding seemed to emerge to the
effect that the final solution could contaein the following four elements: (1) a
reference to the effect thet any measure of delimitetion should be effected by
egreement; (2) & reference to the effect that all relevant or special circumstences
are to be teken into account in the process of delimitation; (3) in some form, a
reference to equity or equitable principles; (U4) in some form, a reference to the
median or equidistance line. It was, however, pointed out by some delegations,
vhile opposed by others, that if the medien or equidistence line is to be mentioned
in the articles concérned, the latter should elso include reference to islends as

a feature of the relevant or speciel circumstances.

While there appears to be general agreement as regards the two first-mentioned
ellements of delimitation the specific contents of, and the weight to be given to,
the elements number 3 and 4 still remain subject to controversy. However, the
time avaeilable proved to be too short for proceeding further towards a final
compromise,

Interim measures

Though the Group did mot agree upon sny definite text on interim measures
various elements of a possible compromise solution were considered.

The following conclusions, es presented in document NGT/23, were drawn by
the Chairmen from the discussions held:

There did not seem to be consensus to the effect that States should be obliged
to make provisional arrangements. On: the other hand, no opposition appeared to
be expressed as to the encouragement of States to enter: interim measures, as
appropriaete. Such encouragement might cover a wide range of arrangements and
encompass both bilateral and netional measures envisaged to be taken to avoid any
aggravation of .a delimitation conflict.

A number of delegations considered it important that provisional arrangements
should be based upon criteria not notably different from those to be prescribed
in paregreph 1 of the articles concerned for the completion of the final
delimitation.

There seemed to be general agreement to the effect that any provisional
arrangements shall be without prejudice to the final delimitation.

Though supported by some delegations, the idea of a moratorium to be applied
to activities within conflicted areas was found unacceptable to others, who
considered the very concept ambiguous. The position seemed to be generally
recognized that mutuel restraint should be exercised pending final agreement or
settlement in order not to impede the completion of the final delimitationm.

Settlement of disputes

As a basis for its discussions on settlement of marine boundery disputes
(subpara. 1 (a) of art. 297) the Group used, in eddition to the ICNT, & revised
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version (NGT/20/Rev.l) of the paper containing a set of alternative apprcaches
relating to the provisions concerned, issued in Geneve as a result of discussions
held within the expert group led by Professor Sohn. When submitting the papex
to discussion the Chairman asked the delegations to identify thelr prefercnces as
to the T "models" end 12 "alternatives" set forth therein.

Like before, the discussions were characterized by opposing arguments on
the desirability of compulsory dispute settlement procedures. Some of the mecdels
end alternatives gained a fair emount of support while others attracted but a few
if any, delegations. None of the approaches did, however, receive such widespread
and substantial support that would offer a substantially improved prospect of
a consensus., Nevertheless, it may be hoped that by combining elements displayed
in some of the models and alternatives as well es, perhaps, introducing totally
new ideas, further discussions might lead to formulations accepteble to all.

Following an informal request during the discussinns of the Group, the
Secretariat also prepared, for delegetions' use, a list of treaties, arrangements,
Judicial decisions, arbitral awerds and pending ceses concerning delimitation of
maritime boundaries. Due to leck of time it was not possible to distribute the

document in all the officiel langueges nor to submit it for discussion in the
Group.

There wes a general feeling within the Group that, without prejudice t?
questions relating to the organization of future work, negotiations on the issues

discussed, which are all closely linked to each other, should be continued in the
next session of the Conference.
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C.3/Rep.1
13 September 1978

ORIGINAL: ENGLISH

REPORT BY THE CHAIRMAN OF THE THIRD COMMITTEE

AMBASSADOR A, YANKOV (BULGARIA)

I, RESULTS OF THE NEGOTIATIONS ON PARTS XII, XIIT, AND XIV
OF THE ICNT

1. This report should be considered as an addition to my report submitted to the
Plenary Session in Geneva and contained in the informal paper of 19 May 1978
(Reports of the Committees and negotiating groups at the Seventh Session contained
in a single document), since this Session is a continuation of the first part of
the Seventh Session. Most of the general observations contained in that report
concerning the work of the Committee should be considered as valid for this Resumed
Session.

2, First of all, I wish to emphasize that at the Resumed Session, further
progress was made which gives evidence to an important feature of the work of the
Third Committee: that at each session, it has made substantial progress towards
a broad framework of provisions constituting a reliable basis for a compromise
which could lead to a consensus. I am pleased to note that at this Session, the
ICNT has been further brougit to a stage of a package which indeed offers a
substantially improved prospect of a consensus.,

3. The negotiations and discussions which took place at the Resumed Session were
concentrated on the main issues within the terms of reference of the Third
Committee namely: +the protection and preservation of the marine environment, which
constitutes Part XII of the ICNT, the marine scientific research, constituting

Part XIII of the ICNT, and the development and transfer of marine technology -

Part XIV of the ICNT.

L, At this Session again the Committee conducted its work in accordance.with the
principle of full involvement of the delegations interested in the matters under
consideration and in conformity with this principle, the negotiations were carried
out in open-ended meetings with flexible use of different means of negotiation but
always on the condition that the results should be brought to the attention of the
Committee as a whole. The negotiations were concentrated on key issues namely,

on vessel's source pollution and related matters, end on the régime for the conduct
of marine Scientific research in the economic zone and on the continental shelf.
This selective and restrictive approach has proved to be very efficient.
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5. As I indicated in my previous report of 19 May 1978, significant progress
was made in the Committee during the first part of the Seventh Session in Geneva.
As you may recall, the results of the negotiations were placed under four
categories:

(i) Provisions on which consensus was reached;

(ii) Provisions emerging from intensive negotiations resulting in compromise
formulae with a substantial degree of support as to provide a reasonable
prospect for consensus, but on which no consensus was reached, since there
are still some reservations and objections;

(iii) Informal proposals submitted for consideration by the Committee on which
owing to a lack of time or divided views, no compromise formulae emerged
and therefore require further intensive negotiations; and

(iv) Provisions of the ICNT which were not challenged and on which no proposals
were made for substantive modifications. Therefore, the assumption would
be that they should remain as they stand.

6. In my previous report during the first part of the Seventh Session in Geneva,
the results of the negotiations were presented within the first three categories.
They are also reflected in Annex I of this report containing the texts and
amendments and informal proposals. There is also an Annex II, which contains the
report of Mr. J. L, Vallarta (Mexico), Chairmen of the informal negotiations on
Part XII (protection and preservation of the marine environment). Both these
annexes should be considered as an integral part of this report.

ITI, RESULTS OF NEGOTIATIONS ON PART XII (FROTECTION AND
PRESERVATION OF THE MARINE ENVIRONMENT)

7. Most of the time of the Resumed Session was devoted to informal negotiations
on Part XII of the ICNT. The basic aim of those negotiations was to broaden the

area of compromise and to try to build on those texts and amendments that already
commanded a consensus or offer a substantiglly improved prospect of consensus,

8. I wish to point out further that the present report basically follows the
same pattern of reporting as the report presented to the first part of the Seventh
Session in Geneva., However, in Annex I, under Category 1 (provisions on which
consensus was reached) you will see only the texts agreed to in the first part of
this Session, namely:

Article 1, paragraph 5 (c)
Article 195, paragraph 5

Article 212, paragraphs 1, 3 and 6
Article 213, paragraph 1
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This does not mean that no progress was made during the Resumed Session, On the
contrary, as I pointed out, intensive negotiations took place at the Resumed
Session with important positive results, There were some provisions on which no
objections were made but there has been a general understanding that they could not
be taken in isolation and transferred to Category 1 without considering all the
other compromise formulae. Therefore they remain under Category II, namely:

Article 1, paragraph 5 (a) (i)
Article 211, paragraph 5

Article 212, paragraph 2 bis
Article 221, paragraphs 2, 5 and 6
Article 222

Article 227, paragraph 1

Article 231, paragraphs 1 and 2

But this should in no way be conceired as a backward step nor as a way of
decreasing the area of common agreement. The provisions which emerged from the
negotiations during the Resumed Session contained in informal paper MP/2T and

listed under the second category in Annex 1 of this report, have, in fact
significantly broadened the basis of a compromise and offer a substantially improved
prospect- for consensus, In my assessaent this is a positive result from the Resumed
Session and a constructive input into the ICNT.

9. There are some informal proposals on Part XII, on which, owing to lack of time
or divided views, no compromise formulae emerged. These are:

Article 209, paragraphs 1 and 5
Article 212, paragraph 3

Article 212, paragraph 5

Article 229

Article 234

Article 236

USSR = proposals for a new Part XIV Bii

10. The Committee should endeavour to broaden and consolidate this area of
compromise through meaningful negotiations. At the same time, I wish to express

my personal view that with respect to matters relating to the protection and
preservation of the marine environment, we have reached a stage where the ICNT

thus constitutes a good basis for a consensus. This does not mean that there is no
room for further negotiations aiming at improving the texts., But et the same time,
we should take into account the fact that we have reached a balance which should
not be disturbed.
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1). Finally, I should like to take this opportunity to express on behalf of the
Committee, our most sincere thanks and appreciation to Sefior Jose Luis Vallarta
of Mexico, for his tireless efforts and devotion, exemplary patience, impartiality
and competence which together with the spirit of understanding and co-operation of
the entire membership of the Committee, have greatly contributed to these positive
results, '

III., RESULTS OF THE NEGOTIATIONS ON PART XIIT (MARINE
SCIENTIFIC RESEARCH) AND PART XIV (DEVELOPMENT
AND TRANSFER OF MARINE TECHNOLOGY)

12, Several formal and informal meetings of the Committee were held during the
Seventh Session, devoted to the consideration of the key issues ccntained in these
two parts.

13. As indicated in my previous report, the negotiastions and discussions were
carried out also in line with the same selective and restrictive approach. The
main effort was to try to strike a balance between the interests of coastal States
and States conducting marine scientific research as well as between those of
developed and developing States.

14, The work of the Committee during the Seventh Session has reaffirmed the
overvhelming view that the ICNT could offer a good prospect for a compromise on
the over-all package with regard to Parts XIII and XIV. There was substantial
support for the view that the delicate balance achieved so far had to be preserved
and that there should be restraint on any attempt to reopen the negotiations on
fundamental issues especially relating to the régime for the conduct of marine
scientific research in the economic zone and on the continental shelf, Of course
this does not mean in any way that no effort should be made to improve the existing
texts and to make them more widely acceptable as a reasonable compromise leading
to a consensus. In my view any attempt to amend in substance the existing texts
could be justified only if there was substantive support by delegetions mostly
interested in the outstanding issues, with a view to reaching new compromise
formulae which will offer an improved prospect of consensus.

15. In my previous report, it was stated that critical observations and suggestions
were made to a number of articles of Parts XIII and XIV. At the first part of

this Session in Geneva, informal suggestions with regard to article 264 were made
by a number of Arab States and Portugal as contained in document SR/1 and in

Annex 1 of this report. Also in Geneva, the delegation of Pakistan submitted an
informal proposal suggesting to include in the ICNT a new article 275 bis

contained in document TT/1 to be found in Annex I. -

16. At the Resumed Session, the delegation of the United States of America
submitted a set of informal suggestions contained in document MSR/2 also to be
found in Annex I of this report. These informal suggestions were considered during
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several informal meetings of the Committee.

17. Only preliminary comments were made by several delegations and therefore
the consideration of these suggestions proved inconclusive and a general view
was expressed that some of the informal proposals would need further consider-
ation. I submit that at the next session, we have to come back to this matter
and decide on the most convenient procedure to be applied.

18, In conclusion, I wish to reiterate my understanding that with regard to

the provisions of the ICNT within the terms of reference of the Third Committee,
ve have made progress and we have broadened the basis of a reasonable compromise
which could offer a substantially improved prospect of a consensus. I hope that
the negotiations to be carried in the future would further broaden and consolidate
this foundation in all parts of the ICNT referred to the Third Committee.

19. I should like to add for the record that this report was considered at the
39th meeting of the Third Committee on 13 September 1978 and I am pleased to
inform you that the report was received with general approval.

20. Finally, I should like to express my gratitude to all the members of the
Committee for their understanding and spirit of compromise which has prevailed
throughout this seventh session. I wish also to express my most sincere thanks
and appreciation for the co-opcration and valuable assistance rendered to the
Committee by the Secretariat.
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ANNEX I

RESULTS OF NEGOTIATIONS IN THE THIRD COMMITTEE ON
PARTS XII, XIITI, AND XIV DURING THE SEVENTH SESSION

1. Provisions on which consensus was reached during the
first part of the seventh session

Article 1

Use of terms

Paragraph 5: Declete subparasraph (c).

Article 195

Measures to prevent, reduce and control pollution
of the marine environment

Paragraph 5: Add a new paragraph 5:

The measures taken in accordance with the present Part shall include those
necessary to protect and preserve rare or fragile ecosystems as well as the
habitat of depletei, threatened, or endangered species and other marine life.

Article 212

Pollution from vessels

Paragraph 1: Add the following at the end of the first sentence:

... and promote the adoption, in the same manner, wherever appropriate, of
routing systems designed to minimize the threat of accidents which might cause
pollution of the marine environment, including the coastline and related interests
of coastsl States".

Paragraph 3: Add the following at the end of the first sentence:

". .. including vessels exercising the right of innocent passage'.
Paragraph 6: Add a new paragraph which reads as follows:

The international rules and standards referred to in this Article should
include inter alia those related to prompt notification to coastal States, whose

coastlines or related interests may be affected by incidents including maritime
casualties which involves discharges or probability of discharges.
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Article 213

Pollution from or through the atmosphere

Paragraph 1: Change the period at the end of the paragraph to a comma and add
the following: "and the safety of air navigation".

2. Provisions which emerged from intensive negotiations
during the resumed session and which offer a
substantially improved prospect of consensus

Article 1

Use of terms

Paragraph 5:
(a) "Dumping' means:
(i) Any deliberate disposal of wastes or other matter from vessels,
aircraft, platforms or other man-made structures at sea;
Article 211
Dumping.
Paregraph 5:

5. Dumping within the territorial sea and the exclusive economic zone or onto
the continental shelf shall not be carried out without the express prior approval
of the coastal State, which has the right to permit, regulate and control such
dumping after due consideration of the matter with other States which by reason
of their geographical situation way be adversely affected thereby.

Artiecle 212

Pollution from vessels

Parasgraph 2 bis: Insert the following:

States which establish particular requirements for the prevention, reduction
and control of pollution of the marine environment as a condition for the entry
of foreign vessels into their ports or internal waters or a call at their
off-shore terminals shall give due publicity to such requirements and shall
communicate them to the competent international orgenization. Whenever such
requirements are established in identical form by two or more coastal States in
an endeavour to harmonize policy, the communication shall indicate which States



- 180 -

are participating in such co-operative arrangements. Every State shall require
the master of a vessel flying its flag or of its registry, when navigating within
the territorial sea of a State participating 'in such co-operative arrangements

to furnish, upon the request of that State, information as to whether it is
proceeding to a State of the same region participating in such co-operative
arrangements and, if so, to indicate whether it complies with the port entry
requirements of that State. The provisions of this article shall be without
prejudice to the continued exercise by a vessel of its right of innocent passage
or to the application of paragraph 2 of article 25.

Article 221

Enforcement by coastal States

Paragraph 2

Where there are clear grounds for believing that a vessel navigating in the
territorial sea of a State has, during its passage therein, violated national
laws and regulations established in accordance with the present Convention or
applicable international rules and standards for the prevention, reduction and
control of polliution from vessels, that State, without prejudice to the
application of the relevant provisions of section 3 of Part II of the present
Convention, may undertake physical inspection of the vessel relating to the
violation and may, when warranted by the evidence of the case, cause proceedings,
including detention of the vessel, to be taken in accordance with its laws,
subject to the provisions of section 7 of this Part of the present Convention.

Paragraph 5

Where there are clear grounds for believing that a vessel navigating in the
exclusive economic zone or the territorial sea of a State has, in the exclusive
economic zone, violated applicable international rules and standards or national
laws and regulations conforming and giving effect to such international rules and
standards for the prevention, reduction and control of pollution from vessels and
the violation has resulted in a substantial discharge causing or threatening
significant pollution of the marine environment, that State may undertake physical
inspection of the vessel for matters relating to the violation if the vessel has
refused -to give information or if the information supplied by the vessel is
manifestly -at variance with the cvident factual situation and if the circumstances
of the case justify such inspection.

Paragraph 6

Where there is clear objective evidence that a vessel navigating in the
exclusive economic zone or the territorial sea of a State has, in the exclusive
.economic zone, committed a violation of applicable international rules and
standards or national laws and regulations conformirg and giving effect to such
international rules and standards for the prevention, reduction and control of
pollution from vessels, resulting in discharge causing major damage or threat of



- 181 ~

major damage to the coastline or related interests of the coastal State, or to any
resources of its territorial sea or exclusive economic zone, that State may,
subject to the provisions of section 7 of this Part of the present Convention
provided that the evidence so warrants, cause proceedings, including detention

of the vessel, to be taken in accordance with its laws.

Article 222

Measures relating to maritime casualties to avoid pollution

Replace article 222 by the following text:

1. Nothing in this Part of the present Convention shall prejudice the right of
States, pursuant to international law, both customary and conventional, to adopt
and enforce measures beyond the territorial sea proportionate to the actual or
threatened damage to protect their coastline and related interests, including
fishing, from pollution or threat of pollution following upon a maritime casualty
or dacts relating to such a casualty, which may reasonably be expected to result
in major harmful consequences.

2. For purposes of this article, "maritime casualty” means a collision of ships,
stranding or other incident of navigation, or other occurrence on board a ship

or external to it resulting in material damage or imminent threat of material
damage to a ship or cargo.

Article 227

Investigation of foreign vessels

Redraft paragraph 1 as follows:

1. States shall not delay a foreign vessel longer than is essential for purposes
of investigation provided for in articles 217, 219 and 221 of this Part of the
present Convention. Any physical inspection of a foreign vessel shall be limited
to an examination of such certificates, records or other documents as the vessel
is required to carry by generally accepted international rules and standards or

of any similar documents which it is carrying. Following such an examination,

an inspection of the vessel may be undertaken only when there are clear grounds
for believing that the condition of the vessel or its equipment does not correspond
substantially with the particulars of those documents or when the contents of
such documents are not sufficient to confirm or verify a suspected violation or
when the vessel is not carrying valid certificates and records. If the
investigation indicates a violation of applicable laws and regulations or
international rules and standards for the preservation of the marine environment
release shall be made promptly subject to reasonable procedures such as bonding

or other appropriate financial security. Without prejudice to applicable
international rules and standards relating to the seaworthiness of ships, the
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release of a vessel may, whenever it would present an unreasonable threst of
damage to the marine environment, be refused or made conditional upon proceeding
to the nearest appropriate repair yard. In situations where release has been
refused or made conditional, the flag State of the vessel must be promptly
notified, and may seek release of the vessel in accordance with the provisions
of Part XV of the present Convention.

Article 231

Monetary penalties and the observance of recognized
rights of the accused

Replace paragraph 1 of the ICNT by the following:

1. Only monetary penalties may be imposed with respect to violations of national
laws and regulations or applicable international rules and standards, for the
prevention, reduction and control of pollution of the marine environment from
vessels committed by foreign vessels beyond the territorial sea.

2. Only monetary penalties may be imposed with respect to violations of national
laws and regulations or applicable international rules and standards for the
prevention, reduction and control of pollution of the marine environment from
vessels committed by foreign vessels in the territorial sea, except in the case
of a willful and serious act of pollution in the territorial sea.

Paragraph 2 of the ICNT becomes paragraph 3.
3. Informal proposals on Parts XII, XIIT and XIV on which,

owing to lack of time or divided views, no compromise
formulae emerged

INFORMAL PROPOSAL BY BRAZIL
Article 209

Pollution from sea-bed activities

Replace the present paragraph 1 by the following:

1. Coastal States shall establish national laws and regulations to prevent,
reduce and control pollution of the marine environment arising from or in
connexion with all activities, artificial islands, installations and structures
in the sea-bed under their jurisdiction.
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Replace paragraph 5 by the following:

5. States, acting in particular through competent international organizations
or diplomatic conference, shall establish global and regional rules, standards
and recommended practices and procedures to prevent, reduce and control pollution
of the marine environment arising from or in connexion with all activities,
artificial islands, installations and structures in the sea-bed under their
Jurisdiction. Such rules, standards and recommended practices and procedures
shall be re-examined from time to time as necessary (see MP/L).

INFORMAL PROPOSAL BY
BAHAMAS , BARBADOS, CANADA, ICELAND, KENYA, NEW ZEATAND,
PHILIPPINES, PORTUGAL, SOMALIA, SPAIN AND TRINIDAD AND
TOBAGO
Article 212

Pollution from vessels

Insert the following sentence between the first and second sentences:

3. Such laws and regulations, inasmuch as they concern design, construction,
manning or equipment of foreign ships, shall be in conformity with generally
accepted international rules where such rules exist (see MP/8).
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INFORMAL FROPOSAL BY THE UNITED REPUBLIC OF TANZANIA

General amendment

Wherever "competent international organization" appears substitute with
"competent international organizationg"

Article 212.5

Pollution from vessels (special areas)

Where international rules and standards referred to in paragraph 1 are
inadeguate to meet special circumstances and where coastal States have reasonable
grounds for believing that a particular, clearly defined area of their respective
exclusive economic zones is an area where, for recognized technical reasons in
relation to its ocesnographical and ecological conditions, as well as its
utilization or the protection of its resources, and the particular character of its
traffic, the adoption of special mandatory methods for the prevention of pollutiocn
from vessels is regquired, coastal States, may for that area establish laws and
regulations for the prevention, reduction and control of pollution from vessels,
implementing such international rules and standards or navigational practices as
are made applicable through the competent international organizations for special
areas. Coastal States shall publish the limits of any such particular, clearly
defined area, and laws and regulations applicable therein shall not become
applicable in relation to foreign vessels until 15 months after the submission of
the communication to the competent international orgenizations. Coastal States,
vhen submitting the communication for the establishment of a special area within
their respective exclusive economic zones, shall at the same time, notify the
competent international organizations if it is their intention to establish
additional laws and regulations for that special area for the prevention, reduction
and control of pollution from vessels. Such additional laws and regulations may
relate to discharges or navigational practices but shall not require foreign
vessels to observe design, construction, manning or equipment standesrds other than
generally accepted international rules and standards and shall become applicable
in relation to foreign vessels 15 months after submission of the nctification to
the competent international organizetions.

Article 229

Suspension and restrictions on institution of proceedings

Delete whole article. (See MP/28)
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INFORMAL PROPOSAL BY SPATN

Article 234

Safeguards with respect to straits used for international navigation

Delete, or replace by the following:

Nothing in sections 5, 6 and T of this Part of the present Convention shall
affect the legal régime of transit passage through straits used for international
navigation (see MP/3).

INFORMAL PROPOSAL BY BAHRAIN, DEMOCRATIC YEMEN, EGYPT,

IRAQ, KUWAIT, LEBANON, LIBYAN ARAB JAMAHIRIYA, MAURITANIA,

MOROCCO, OMAN, PORTUGAL, QATAR, SAUDI ARABIA, SOMALIA,

SUDAN, SYRIAN ARAB REPUBLIC, TUNISIA, UNITED ARAB EMIRATES
AND YEMEN

Article 236

Responsibility and liability

Amend the text to read:

"1. Any demage to the marine environment or to properties or persons therein
that is caused by pollution shall give rise to a claim for compensation for such
damage.

"2, Should such damage result from acts of a particular State, that State
shall be liable:

(a) In accordance with the rules of international law, in cases where that
State has carried out an act of sovereignty;

(b) In accordance with private law, in cases where that State has carried out
any other act, such as a commercial transaction. States shall have an obligation
to provide compensation for or to repair such damage, and for this purpose, the
State concerned shall designate the party to represent it in any legal proceedings.

"3, Should such damage result from acts of other natural or juridical persons,
such persons shall be held responsible in accordance with the rules of private law
and shall have an obligation to provide compensation for or to repair such damage.

"4, States shall fulfil the necessary legislative and organizational
requirements to provide the injured party with recourse to their courts or
national authorities, in order that that party may obtain compensation for or the
repair of the damage, whenever such acts take place or such damage occurs within
areas under their sovereignty or jurisdiction or through non-sovereign acts on



- 186 -

their part or through acts by natural or juridical persons under their jurisdiction.
The injured party shall be entitled to choose the party from which compensation for

or repair of damage is to be claimed in any case where there is more than one such
party.

"5. States shall establish regional and international financial and technical
institutions to which claims for compensation for, or for the repair of, damage
may be addressed in any case where those responsible for the damage remain unknown
or are unable, partially or wholly, to provide compensation for or to repair such
damage. BSuch institutions shall generally co-operate in developing the
international law relating to the protection and preservation of the marine
environment, the assessment of damage thereto, the payment of compensation and the
settlement of disputes arising in any such cases." (See MP/18)

INFORMAL PROPOSAL BY THE UNION OF SOVIET SOCIALIST REPUBLICS

Articles 225, 226, 228, 232, paragraph 2 of article 231 and article 233 should
be taken out to form a separate Part of the Convention, reading as follows:

"PART XIV bis. GENERAL SAFEGUARDS
Article ... (previously 225)

Exercise of powers of enforcement

The powers of enforcement against foreign vessels under the present Convention
may only be exercised by officials or by warships or military aircraft or other
ships or aircraft clearly marked and identifiable as being on government service
and authorized to that effect.

Article ... (previously 226)

Duty to avoid adverse conseguences in the
exercise of the powers of enforcement

In the exercise of their powers of enforcement against foreign vessels under
the present Convention, States shall not endanger the safety of navigation or
otherwise cause any hazard to a vessel, or bring it to an unsafe port or anchorage,
or cause an unreasonable risk to the marine environment.

Article ... (formerly 228)

Non-discrimination of foreign vessels

In exercising their right and carrying out their duties under the present
Convention, States shall not discriminate in form or in fact against vessels of
any other State.
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Article ... (formerly 232)

Notification to the flag State and other States concerned

States shall promptly notify the flag State and eny other State concerned of
any measures taken pursuant to the present Convention against foreign vessels, and
shall submit to the flag State all official reports concerning suzh measures.
However, with respect to violations committed in the territorial sea, the foregoing
obligations of the coastal State shall apply only to such measures as are taken
vhen proceedings are instituted. The consular officers or diplomatic agents, and
vhere possible the maritime authority of the flag State, shall be immediately
informed of any such measures.

Article ... (formerly para. 2 of art. 231)

Observance of recognized rights of the accused

In the conduct of proceedings to impose penalties in respect of such
violations committed by a foreign vessel, recognized rights of the accused shall
be observed.

Article ... (formerly 233)

Ligbility of States arising from enforcement measures

States shall be liable for damage or loss attributable to them arising from
measures taken pursuant to the present Convention, when such measures were unlawful
or exceeded those reasonably required in the light of available information. States
shall provide for recourse in their courts for actions in respect of such damage
or loss."

In consequence of the introduction of a Part common to the whole Convention
on the procedure for enforcement measures (Part XIV bis, General Safeguards),
duplicating provisions should be deleted from a number of articles, namely:
paragraph b4 of article 73; articles 106 and 107 in full, paragraphs 5 and B of
article 111. The deleted paragraphs should be replaced by reference to the
corresponding articles in Part XIV bis.

As a result, the articles remaining in Section 7 of Part XII will be the
following: 22k, 227, 229, 230, 231 (para. 1) and 23k. Section 7 of Part XII
should be entitled "Safeguards in respect of pollution control”. (See MP/16)
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INFORMAL ©PROPOSAL BY BAHRAIN, DEMOCRATIC YEMEN, EGYPT, IRAQ,

JORDAN, KUWAIT, LEBANON, LIBYAN ARAB JAMAHIRIYA, MAURITANIA,

MOROCCO, OMAN, PORTUGAL, QATAR, SAUDI ARABIA, SOMALIA, SUDAN,
SYRIAN ARAB REPUBLIC, TUNISIA, UNITED ARAB EMIRATES, YEMEN

Article 254

Responsibility and liability

Amend the text to read:

"l. Any damage to the marine environment, or to property or persons therein
resulting from scientific research shall give rise to a claim for compensation for
such damage.

w
"2. Should such damage result from the acts of a particular State, that State
shall be held responsible:

(a) In accordance with the rules of international law, if it carried out an
act of sovereignty;

(b) In accordance with the rules of private law if it was carrying out any
other act, such as a commercial transaction. States shall have an obligation to
provide compensation for or to repair such damage, and for this purpose, the State
concerned shall designate the party to represent it in any legal proceedings.

""3. Should such damage result from acts of other natural or juridical
persons, such persons shall be held responsible in accordance with the rules of
private law and shall have an obligation to provide compensation for or to repair
such damage.

"4, States .and specialized international organizations shall fulfil the
necessary legislative and organizational requirements for the prevention of any
marine scientific research in violation of the provisions of the present Convention
within the areas under their sovereignty or Jurisdiction. They shall also fulfil
the same requirements with respect to natural or Juridical persons who are their
nationals or to persons under their Jurisdiction and prescribe the penalty
applicable for such violations.

"5, States shall fulfil the necessary legislative and organizational
requirements with a view to providing the injured party with recourse to their
courts or national authorities in order that that party may obtain compensation for
or the repair of damage in any case where such acts take place, or such damage
occurs, within areas under their sovereignty or jurisdiction or through
non-sovereign acts on their part or through acts by natural or juridical persons
under their jurisdiction. The injured party shall be entitled to choose the party
from which compensation for or the repair of the damage is to be claimed, if there
should be more than one such party.
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"6. States shall establish regional and international financial and technical
institutions to which claims for compensation for, or for the repair of, damage
may be addressed in cases where those responsible for the damage remain unknown or
are unable, partially or wholly, to provide compensation for or to repair such
damage. Such institutions shall generally co-operate in developing the
international law relating to the protection and preservation of the marine
environment, the assessment of damage, the payment of compensation and the
settlement of disputes arising in such cases." (See SR/1).
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INFORMAL PROPOSAL BY THE UNITED STATES

Amendments to the texts on marine scientific research
and the transfer of technology

Article 1 (6)
Restore the following definition from the RSNT:

"Marine scientific research" meeans any study or related experimental work
designed to increase mankind's knowledge of the marine environment.

Article 242 bis

The coastal State in the agpplication of this part shall provide other States
with a reasonable opportunity to obtain from it, or with its co-operation,
information necessary to prevent and control damage to the health, safety and
environment of persons not subject to the jJurisdiction of the coastal State, such
es research and monitoring data regarding weather, currents, pollution and other
general processes and their causes and effects.

Article 24k bis

. States shall establish, through competent international organizations,
international rules and standards to facilitate consent for and the conduct of

marine sc%entific research projects of importance to the international community
that require the consent of several coastal States.

Article 247

Redraft paragraph 1 as follows:

' Cga§tal States ?ave Jurisdiction to regulate, authorize and conduct marine
scientific research in their exclusive economic zone in accordance with the
relevant provisions of this article.

Add a new paragraph 6:

"The ebsence of diplomatic relations does not, in and of itself, Justify
the conclusion that normal circumstances do not exist between the researchinié

State and the coastal State for purposes of applyi h 3 of this
article." purp pplying paragraph 3
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Article 250
1, Modify paragraph 1 (d) as follows:

"if requested, provide the coastal State, as soon as practicable, with an
essessment of such data, samples and research results ..."

2. Delete from paragraph 1 (e) the words "subject to paragraph 2 of this article,"
and redraft paragraph 2 as follows:

"The coastal State, if it decides to grant consent under Article 247 for a
project of direct significance for the exploration and exploitation of
natural resources, may require prior agreement on reasonable conditions for
meking the research results internationally available."

Article 254

1, Delete "and compliance is not secured within a reasonable period of time" in
subperagraph (b), and redraft the chapeau of Article 254 to include the underlined
words as follows:

The coastal State shall have the right, where it has been unable to
Secure compliance by other means within a reasonable period of time, to
require the suspension of any research activities in progress within its
exclusive economic zone, if:

2. In subparagraph (a) delete "initially".

Article 256
Redraft the article as follows:

States shall adopt appropriate measures to facilitate access to their he.trbours
&nd to promote assistance for vessels engaged in marine scientific research in

8ccordance with the present Convention.

Articles 257 and 258

Combine these two articles as follows:

ation, as well as competent
subject to and in conform%ty o
to conduct marine scientific

inte Stat:,es, irrespective of their geographicz.al loc
wi r:atmnal organizations, shall have the right, ¢
re he relevant provisions of the present Convention,

S€arch beyond the limits of the exclusive economlc zZone€.
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Article 258 bis

1., Insert the following new article:

Articles 249 and 250 shall apply mutatis mutandis to marine scientific
research that is of direct significance for the exploration and exploitation of the
natural resources of the continental shelf beyond 200 nautical miles from the
baselines from which the breadth of the territorial sea is measured.,

2. Delete the references to the continental shelf in articles 24T to 250 and
articles 254 to 256, (N.B. There would be no change in article 81, which applies
to drilling "for all purposes".

Article 265

(See art. 296 (3) (a).)

Article 2Th

Delete "the exploration of the Area, the exploitation of its resources and
other related activities" and insert "activities in the Area".

Article 276

Redraft the opening portion of paragraph 1 as follows:
"States shall, in co-ordination as eppropriate with the competent

regional organizations, internaticnal organizations, the Authority and national
marine scientific and tecumological institutions ..."

Article 296, paragraph 3 (a)

(Note: On the basis of the statement by the Chairman of the Third Committee,
it is assumed that article 265 would be removed, as the subject is to be dealt
with in the context of part XV of the ICNT, in particular paragraph 3 (a) of
article 296.)

1. Delete the words "a right or" and add the phrase "to withhold consent" after
the word "discretion'". '

2, Delete the words "and 254" and the clause "or a decision taken in accordance
with Article 254",
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Notes to marine scientific research amendments

There is no agreement on part XIII of the ICNT. In the interests of progress,
the amendments contained herein are limited in their scope to improving and
clarifying the relevant provisions of the ICNT without disturbing the over-all
jurisdictional framework and balance now reflected in the text.

Article 1 (6). The RSNT definition of marine scientific research was omitted,
apparently inadvertently, during the drafting of the ICNT when definitions were
moved to article 1,

Article 242 bis. International law in principle regulates the manner in which a
State may use areas subject to its jurisdiction when such use causes harm outside
its Jurisdiction. The specific application of this general principle depends on

the subject-matter. Article 195, paragraph 2, is an application of the principle
relevant to pollution. This new article would apply the same principle to marine
scientific research whers, for exampley; understending of the monsoon may be critical
to the development, and indeed the survival, of millions.

Article 244 bis, It may not be practical to conduct certain projects unless the
consent of each of several coastal States is obtained. One can imagine that the
conduct of a particular project might be important to many of the coastel States
as well as the international community as a whole. Thus the need to balance the
interests of any given coastal State with the interests of other coastal States
and the international community is obvious. This article would call for the
creation of international rules and standards regarding consent of the coastal
State and the conduct of the research by researching States.

Article 247, paragraph 1. The addition of paragraph 1 to the text creates problems
in relation to other provisions. It does not conform to the structure of the

basic article on the exclusive economic zone (ICNT art. 56), which refers to
"Jurisdiction" over marine scientific research. When read alongside the current
drafts of either article 265 or article 296, paragraph 3, the use of the term
"right" in article 247, paragraph 1, may unintentionally create a total exception
from dispute settlement rather than the intended excertion.

Article 247, paragraph 6, The absence of diplomatic relations for many countries
is more a reflection of fiscal limitations than en indication that relations
between the countries are bad, In other cases, the establishment or resumption of
diplomatic relations is foreseen for a later stage in a developing process that
may (or may not) already constitute "normal circumstances" for purposes of this
article. The important point is that absence of diplomatic relations alone should
not be the determining factor - all relevant factors should be considered.

Article 250, paragraph 1 (d). This amendment is intended to clarify the nature
of the researching State's obligation to the coastal State.
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Article 250, paragraph (1) (e) and (2). As indicated in paragraph (1) (e) of
Article 250, the purpose of adding a paragraph 2 to this article was to find some
means to reach an accommodation on the question of dealing with research results
from natural resource projects. This is not achieved in a readily comprehensible
manner. Some coastal States have expressed the desire to have the opportunity to
review and consider such results before they are generally known. The amendment
would address the issue directly. It would not encourage coastal States to
suppress international distribution of scientific research results, but would give
them the legal right before consenting to projects to secure agreement on when it
will be feasible, from the coastal State's point of view as well as the scientists!,
to make internationally available the results of rescurce research projects that
are subject to the discretionary consent power of the coastal State under

article 247 (4) (a). Since the necessary delay may vaery from project to project,
this approach would best ensure that neither undue haste nor undue delay occurs in
the particular situation.

Article 254, paragraph 1, The principle currently in subparagraph (b), to the
effect that a project already under way should be stopped only if compliance
cannot be secured by other means in a reasonable time, is applicable to both
subparagraphs. Since the function of the article is to secure compliance
"suspension" is a more accurate term than "cessation".

Article 254, paragraph 2. The principle involved is that the project described
and consented to is the project being conducted. Accordingly, the project should
conform to all information communicated under article 249, not merely that
initially communicated.

Article 256, The amendment simplifies plus clarifies the article,

Articles 257 and 258, Clarity.

Article 258 bis. A major outstanding issue in the Conference relates to the
continental shelf. Article 258 bis, while affecting only e limited number of
States with continental shelves beyond the exclusive economic zone, sets forth an
approach designed to contribute to the over-all progress not only of Committee IIT
but of Negotiating Group 6 as well,

Article 274, Drafting: the term "activities in the Area" is the one selected in
Committee One and defined in article 1 of the ICNT.

Article 276. States should consult and co-operate as appropriate with regional
organizations as well as other organizations regarding the establishment of
regional marine scientific research centres.

Article 296, 1, Particularly in view of the drafting of article 247 (l?, this
correction is necessary to give the exclusion of dispute settlement its 1nten§ed
scope. The use of the term "right" may unintentionally create a total exception
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from dispute settlement rather than an exception applicable to cases where the
coastal State exercises its discretion to deny consent.

2.  Article 25k permits the coastal State to stop a project "in progress" that

was commenced with its consent under the treaty. Such a decision should be
distinguished from the exercise of discretion to deny consent before the project
begins. In some cases the loss of scientific knowledge might be the same, but

the economic costs of and loss of valuable time in trained personnel and
specialized equipment are quite different. Coastal State authority under

article 254 is onerous. For practical purposes its exercise, whether or not lawful,
may end & particular project. Therefore, it is both unnecessary and inappropriate
to exclude such a decision from dispute settlement procedures., (See MSR/2.)

INFORMAL PROPOSAL BY PAKISTAN

New article 275 bis

New section 3: Establishment of national centres

"States, competent international organizations and the Authority shall,
individually or jointly, promote the establishment, specially in developing
coastal States, of national marine scientific and technologicel research
centres and strengthening of the existing national centres, in order to _
stimulate and advance the conduct of marine scientific research by developing
coastal States and for strengthening their national capabilities to utilize
and preserve their marine resources for their economic benefit.

"2, Competent international organizations and the Authority shall make
adequate financial provisions to facilitate the estab%ighment and o
strengthening of such national centres: for the provision of advance training
facilities and necessary equipment, skills and know-how as well as tg prov1d$
technical experts to such States which may need and request such assistance.
(see TT/1.)
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ANNEX II

REPORT BY MR. JOSE LUIS VALLARTA (MEXICO), CHAIRMAN OF
THE INFORMAL NEGOTIATIONS ON PART XII (PROTECTION AND
PRESERVATION OF THE MARINE ENVIRONMENT)

During the second part of the current session, the Third Committee met
informally to consider part XII of the Informal Composite Negotiating Text,
concerning the protection and preservation of the marine environment.

The following is a summary of the work accomplished, designed to indicate
which provisions were considered and also the current status of those provisions
and the relevant amendments. For the purposes of this review I will follow the
order which the Committee adopted for the consideretion of each article.

Article 212, paragraph 2 bis, concerning pollution from vessels. I have no
hesitation in describing the provision which appears in document MP/27 as the
result of negotiations and a genuine compromise text which offers possibilities
for a consensus. It should be emphasized that the wording is identical to that
prepared at Geneva during the first part of the current session.

Article 221, paragraph 6, concerning enforcement by coastal States. The text
in document MP/2T is of a compromise nature and is the result of intensive
negotiations. It offers ‘possibilities for a consensus. Paragraph 2 of this
article, as it appears in document MP/27, is an integral part of this text. As
will be observed, the wording of paragraph 6 is slightly different from that
drafted at Geneva during the first part of the current session. I am eble to
state that those changes enhance the possibility of a future consensus.

Article 222 concerning measures relating to maritime casualties to avoid
pollutiog. The wording in document MP/27 offers possibilities for a consensus
because it is a compromise text and the result of negotiations. It is identical
to the wording drafted at Geneva during the first part of the current session.

.Art%cle 22T, paragraph 1, concerring investigation of foreign vessels. The
wording in document MP/27 can be considered as having been adopted by consensus

since no delegation objected to it. Consequently, any amendment to this provisiol
should be considered as superseded.

_ Article 231, concerning monetary penalties and the observance of recognized
rights of the accused. The wording in document MP/27 offers possibilities for @
consensus because it is the result of negotiations and is of a compromise nature
This text differs slightly in its wording - and, I would say, in its form - frov
that prepgred at Geneva during the first part of the current,session. Its nev for®
was negotiated and enhances the possibility of a future consensus.

Part XIV bis, concerning general safeguards. The author of the proposal nx
question, the delegation of the Soviet Union, agreed that the proposal should 1o

be considered by the Third Committee duri i tion
. : uri th ues
remains pending, ng the current session. The Q
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Article 236 concerning responsibility and liability. The informal suggestion
made by the delegation of Saudi Arabia and other delegations, appearing in the
report of the Chairman of the Third Committee to the plenary Conference during the
first part of this session (hereinafter referred to as "the previous report"), has
still to be discussed and negotiated. I am not yet able to report any result,
although it should be stated that the subject-matter was extensively debated.

Article 234 concerning safeguards with respect to straits used for
international navigation. The proposal by Spain has yet to be discussed and
negotiated; for the moment I am unable to report any result with respect to this
matter.

Article 229 concerning suspension and restrictions on institution of
proceedings. The proposal of the United States of America concerning paragraphs 1
and 2 which appears in "the previous report" will be withdrawn if the texts
reproduced in document MP/2T are finally accepted or included in the Informal
Composite Negotiating Text.

The proposal of France concerning article 229 appearing in "the previous
report" was withdrawn.

Article 221, paragraph 8, concerning enforcement by coastal States. ]
Paragraph 8 refers to enforcement in "special areas". The proposal of Kuwalt and
other States which appears in "the previous report" was withdrawn.

Article 221, paragraph 5. The proposal of Canada and other States wh%ch
appears in "the previous report" can be considered superseded by the text in
document MP/27, which offers possibilities for a consensus in that it is a
compromise wording and the result of intensive negotiations.

Article 219 concerning enforcement by port States. The proposal of France
4 ' N
in "the previous report" was withdrawn.

Article 212, paragraph 3, concerning pollution from vessels. _The progosal
of the Bahamas and other States, consisting of the addition of an intermediate
sentence in this paragraph, is pending and will be the subject of future
negotiations.

Article 211, paragraph 5, concerning dumping. The wording in document MP/2T
Offers good possibilities for a future consensus.

Articl ncerning pollution from sea-bed activities.
The cle 209, pa?agraphs } ang 5; co ng p t" is pending and will be
Proposal of Brazil appearing in "the previous repor

the subject of future negotiations.
With regard to the text in

was expressed over the )
g there was a consensus 1n

do Article 1, paragraph 5, concerning use of terms.

cument MP/27, I am able to say that although concern
sxelusion of the concept of "incineration", nevertheles
favour of thig provision.

session, the delegation of

Tovards the end of this part of the current Jooument MP/28. Those amendments

av ania submitted the amendments which appear in
€ Yet to be studied.

Tanz
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First report of the Drafting Committee®

[Original: English/

Mr, BEESIEY (Canada), Chairman of the Drafting Committee, gaid that the
Drafting Committee had held four informal meetings during the current session.
On the proposal of members of the Committee, the.secretariat had been
entrusted with certain specific tasks, one of which, already accomplished, was
the preparationu of an informal paper on internal references in the ICNT.

The secretariet was now working on the compilation of a list of words end
expressions requiring harmonization. It had not yet completed that task, but was
endeavouring to specd up its work. The document in question would be circulsted
to members of the Drefting Committee, as well as to members of delegations net
represented in thet Committee.

The Drafting Committee recommended that:

(i) For legal, practical and financial ressons it would be inappropriste for
the Committee to hold sn intersessional mecting at that stage;

(ii) In the mesntimc, the secretariat study would be prepared snd distriituted’
to members of the Drafting Committee in due course;

(iii) The Drafting Committee should be given adequote time during the next
segsion or resumed session of the Conference to carry out its work, ss it was quite
clear that there viere some tasks which it could undertake.

# Delivered orally at the 106th plenary meeting.
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Second report of the Drafting Committee¥

[Original: English/

1. The Drafting Committee held nine informal meetings at this resumed
seventh session.

2. At this resumed seventh session, the Committee focused its attention
on the documents which had been prepared by the Secretariat at the request
of the Committee. The documents were as follows:

i) a compilation of internal references in the Informal Composite
Negotiating Text (Informal Paper 1/Rev.l);

ii) a paper which made a series of observations on these internal
references (Informal Paper 1/Rev.l/Add.l);

iii) a preliminary list of recurring words and expressions in the
Informal Composite Negotiating Text which may be harmonized
(Informal Paper 2 and Add.l).

3. The work of the Drafting Committee was greatly helped by the formation
of language groups representing the six official languages of the United
Nations: Arabic, Chinese, English, French, Russian and Spanish. It should
be noted that these language groups are open to all delegations whether
members of the Drafting Committee or not.

4. On the basis of the work done by these language groups the Drafting
Committee was able to arrive at certain recommendations based on Informal
Paper 1/Rev.l and Informal Paper 1/Rev.l/Add.l. These recommendations,
contained in document Informal Paper 1/Rev.1l/Add.2, are available to all
delegations.

5. The language groups have continued working on Informal Paper 2 and have
already exchanged preliminary views on the nature of recommendations which
they will mgke to the Drafting Committee. Copies of their reports will be
mailed to members of the Drafting Committee and interested observers.

6. The Committee has given the Secretariat certain clear tasks which will
form the basis of the work of the Committee for its next meeting. These
studies will deal, for example, with the formal organization and structure
of the Convention and the arrangement of the text in such a way that each
language version of a provision in the text will be placed next to each
other - a format which will enable all six language versions of a provision
to be seen at g glance. The results of the first study will be incorporated
in this working-tool of the Committee.

7. As to the possibility of an intersessional meeting of the Drafting
Committee, s general feeling was expressed that the Drafting Committee
should meet intersessionally only if other Committees of the Conference were
to meet intersessionally.

* As read out by the President at the 108th plenary meeting.
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DOCUMENT A/CONF.62/67

[Original: English
/18 May 1978

Credentials of representative to the seventh
gsession: report of the Credentials Committee

Chairmen: lMr. Karl WOLF (Austria)

1. The Credentials Committee held its Tth meeting on 17 May 1978.
Representatives of all the members of the Committee except Chad, Costa Rica and
the Ivory Coast were vresent.

2. The Committee had before it a memorandvm by the Executive Secretary of the
Conference, dated 16 May 1978, indicating that as of that date communicatons had
been received concerning 142 States participating in the session.

3. Credentials in the form provided for by rule 3 of the rules of procedure of
the Conference had been submitted to the Execcutive Secretary by the following 118
States: Albania, Argentina, fustralia, Austria, Bahamas, Bahrain, Bangladesh,
Barbados, Belgium, Bhutan, Botswana, Brazil, Bulgaria, Burma, Byelorussian Soviet
Socialist Republic, Canada, Cape Verde, Chad, Chile, China, Colombia, Comoros,
Congo, Costa Rica, Cuba, Cyprus, Czechoslovakia, Democratic People's Republic of
Korea, Democratic Yemen, Denmark, BEcuador, El Salvador, Ethiopia, Fiji, Finland,
France, Gambia, German Democratic Republic, Germany, Federal Republic of, Ghana,
Greece, Guatemala, Guinea-Bissau, Guyana, Haiti, Holy See, Honduras, Hungary,
Iceland, India, Indonesia, Iren, Iraq, Ireland, Isreel, Itely, Japan, Kenya,
Kuwait, ILebenon, Liberia, Liechtenstein, Luxembourg, Madagascar, Malawi, Malaysia,
Mali, Melta, Mauritenia, Mauritius, Mexico, Monaco, Mongolia, Morocco, Mozambique,
Nepal, Netherlonds, New Zealand, Nicaragua, Niger, Nigeria, Norway, Oman, Pakistan,
Papua New Guinea, Peru, Philippines, Poland, Portugal, Qatar, Republic of Korea,
Sen Marino, Sao Tomé and Principe, Saudi Arabia, Senegal, Sierra leone, Singapore,
Somalia, Spain, Sri Lenka, Surinam, Swaziland, Sweden, Switzerland, Syria, Thailand,
Tunisia, Uganda, Ukrainian Soviet Socialist Republic, Union of Soviet Socialist
Republics, United Arab Emirates, United Kingdom of Great Britain and Northern
Ireland, United Republic of Cameroon, United Republic of Tanzania, United States
‘of America, Upper Volta, Yemen and Zambia.

4. The sppointment of the repressntatives of five States: Ingola, Bolivj:a,
Dominican Republic, Gabon and Uruguay, had been communicated to the Executive
Secretary by telegram from the linistry for Foreign Affairs concerned.
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5. The appointment of the representatives of the following 17 States had been
communicated to the Executive Secretary by letter, telegram or note verbale:
Afghanistan, Algeria, Central African Empire, Ivory Coast, Jamaica, Jordan,
Lesotho, Libyan Arab Jamahiriya, fauru, Panama, Romania, Sudan, Trinidad and
Tobago, Turkey, Venezuela, Viet Nam and Zaire.

6. The Executive Secretary informed the Committee that, subsequent to the
preparation of his memorandum, credentials in due form had been received from
Egypt and Yugoslavia.

T. The Executive Secretary also informed the Committee that further to the
credentials submitted by the Republic of Comoros, dated 25 March 1978, there was
a telegram received from the Comoros, dated 20 April 1978, designating

Mr. Doudou Diop of Senegal to represent Comoros with the right to vote, and signed
on behalf of the Minister of External Affairs. Upon receipt of this telegram the
Executive Secretary responded, by a telegram dated 25 April 1978, drawing the
attention of the Foreign Ministry of the Comoros to the fact that Article 3 of
the Rules of Procedure required that credentials giving full powers must be signed
either by the Head of State or Government, or by the Minister for Foreign Affairs.
Having received no communication from the Government of Comoros, the

Executive Secretary sent a reminder on 17 May 1978 and there has been no

response to date. On the basis of the foregoing information the Committee
decided to accept the original credentials submitted by Comoros, signed by the
Minister for Foreign Affairs.

8. The Chairman proposed that, in light of the past practice of the Committee,
the Committee should accept the credentials referred to in paragraphs 3 and 4
above and that, as an excentional measure aznd subject to later validation, it
accept the communications referred to in paragraph 5 above in lieu of formal
credentials.

9. The Committee unanimously adopted the Chairman's proposal and recommended
to the Conference the adoption of the following draft resolution:

"Credentials of represgentatives to_the seventh session of the
Third United Nations Conference on the Law of the Sea

"The Conference

"Approves the report of the Credentials Committee."
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DOCUMENT A/CONF.62/68%

Original: English
gh September 1978

Credentials of resentatives to the »esumed seventh
session: report of the Credentials Committee

Chairmen: Mr. Karl WOLF (Austria)

1. The Credentials Committee held its 8th meeting on 14 September 1978.
Representatives of all the members of the Committee except Chad and Japan were
present.

2. The Committee had before it a memorandum by the Executive Secretary of the
Conference, dated 13 September 1978, indicating that as of that date communications
had been received concerning 127 States participating in the session.

3. For the purposes of the resumed seventh session, credentials in the form
provided for by rule 3 of the rules of procedure had been submitted to the
Executive Secretary by the following 80 states: Algeria, Argentina, Australia,
Bahrain, Barbados, Belgium, Bhutan, Bolivia, Brazil, Bulgaria, Burma, Byelorussian
Soviet Socialist Republic, Canada, Chad, Chile, Colombia, Costa Rica, Cuba,
Czechoslovakia, Democratic People's Republic of Korea, Democratic Yemen, Denmark, Egypts
El Salvador, Ethiopia, Finland, France, Gabon, Germany, Federal Republic of,
Greece, Guyana, Holy See, Honduras, Iceland, Indouesia, Iran, Iraq, Ireland,
Israel, Italy, Ivory Coast, Japan, Lao People's Democratic Republic, Luxembourg,
Madagascar, Malaysia, Maldives, Malta, Mauritania, Mongolia, Netherlands,

New Zesland, Nicaragua, Niger, Nigeria, Pakistan, Panama, Papua New Guinea, Peru,
Philippines, Poland, Qatar, Romania, Saudi Arabia, Senegal, Seychelles, Singapore,
Spain, Sri Lanka, Swaziland, Sweden, Syria, Trinidad and Tobago, Turkey, Union of
Soviet Socialist Republics, United Arab Emirates, United Republic of Cameroon,
United States, Viet Nam and Yemen.

4.  The following 19 States had submitted credentials which remained valid for the
seventh session in Geneva, and the resumed seventh session in New York: Angola,
Bahamas, Botswana, Cape Verde, China, Ecuador, German Democratic Republic,
Guinea-Bissau, India, Kuwait, Mali, Mexico, Morocco, Portugal, Somalia, Suriname,
United Kingdom of Great Britain and Northern Ireland, Yugoslavia and Zaire.

* Including A/CONF.62/68/Corr.l.
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5. The appointment of the representatives of the following 28 countries had

been communicated to the Executive Secretary by letters, cables or notes verbales:
Afghanistan, Austria, Benin, Burundi, Cyprus, Dominican Republic, Fiji, Guatemala,
Hungary, Jamaica, Kenya, Lebanon, Liberia, Libyan Arab Jamahiriya, Mauritius,
Mozambique, Norway, Republic of Korea, Sierra Leone, Sudan, Switzerland, Thailand,
Tunisia, Uganda, Ukrainian Soviet Socialist Republic, United Republic of Tanzeania,
Uruguay and Venezuela.

6. The delegations of Lao People's Democratic Republic, Maldives and Seychelles
had signed the Register of the Conference in accordance with rule 40 of the rules
of procedure.

T. The Executive Secretary informed the Committee that, subsequent, to the
preparation of his memorandum, credentials in due form had been received from
San Marino and letters had been received from Nepal and Paraguay.

8. The Chairman proposed that, in the light of past practice, the Committee
should accept the credentials referred to in paragraphs 3 and 4 above and that, as
an exceptional measure and subject to later validation, it accept the
cormunications referred to in paragraph 5 above in lieu of formal credentials.

9. The Committee unanimously adopted the Chairman's proposal and recommended
to the Conference the adoption of the following draft resolution:

"Credentials of representatives to the resumed
seventh session of the Third United Nations
Conference on the Law of the Sea

"The Conference

"Approves the report of the Credentials Committee."
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