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ANNEXES

ANNEX T. Proposals and Suggestions considered by the Special Committee on review
of Administrative Tribunal Judgments.

A. France: revised dréft amendment to the Statute of the
Idministretive Tribumel of the United Nations {(&/AC.T78/L.T7/Rev.l).

B. China, Irag, United;‘ States of America: revised draft amendment
to the Statute of the United Nations Administrative Tribunel
(a/AC,T8/1. 6/Rev.1).

C. Suggestions by the $ecretartheneral on Jjudicial review of
Administrative Tribynal Jjudgments (A/AC.78/L.8).

D. Indis: proposed addition to Suggesticns by the Secretary-General
on judiciel review of Administretive Tribunal Jjudgments
(4/AC.78/L.11). Later made as an amendment to the proposal of
Australia. o

E. Australia: draft pfoposal on Judicial review of Administrative
Tribunal judgments (A/AC.TS/L.lE).

F. India: draft amendment to part II of the draft proposal of
Zustralia on judicial review of Administrative Tribunal judgments
(A/AC.78/L.13).

G. China, Iraq, Paklstén, United Kingdom and the United States of
America draft amepdment to the Statute of the United Nations
Administrative Eleﬁnal (A/AC.78/L.1k and Corr.l).

H. Frence: amendment ﬁo the draft amendment to the Statute of the
United Nations Admimlstrative Tribunal proposed by China, Irag,
Pakisten, United Kingdom end the United States of America
(a/ac.78/L.15). !
ANNEX II, Memorande and Working Papers submitted to the Commititee by the
' Secretary-General,

A. Judicial review of Administrative Tribunal judgments: working
paper submitted by the Secretary-General (A/AC.T8/L.l and Corr.l).

B. Members of the Permenent Court of Arbitration: note prepared by
the Secretary-General (4/AC.78/1..9/Rev.1).

€. Participation of individuals in proceedings before the
International Court bf Justice: memorandum submitted by
the SecretaryaGeneral (4/4C.T8/L..10).
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ANNEXES
(continued)

ANWEX IIT. Prelimingry views of Member States and consultation with Specialized
Agencies concerned on the subject of the esteblishment of a
procedure to provide for review of the judgments of the
Administrative Tribunal {(A/AC.78/L.3, Adds. 1, 2 and 3).

ANNEX IV. Views of the Staff Council of the Secretariat of the United Naticns
with Note of Transmittal by the Secretary-General (4/AC.T8/L.4).
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Chapter I

INTRODUCTION

l# The CGeneral Assembly of the Uhited Wations, at its 515th meeting on
lT Decenber 195k, adopted resolutimn 888 (IX). Part B of this resolution reads
ag fOllOWS }i :

"2, Accepts in principlé judicial review of judgments of the
United Nations Administretive Tribunal;

"3, Requests Member States to communicate to the Secretary-General
before 1 July 1955, thelr views on the establishment of procedure to
provide for review of the judgments of the Adminigtrative Tribunal and
to submit any suggestions whi@h they may consider useful;

I

"4, Invites the Secretery-General to consult on this matter with

‘the specialized agencies concerned;

"5. Establishing a Specﬁal Committee composed of Argentina, Australia,
Belgium, Brazil, Caneds, Ching, Cuba, El Salvador, France, Indis, Irag,
Israel, Norway, Pakistan, Syria, the Union of Soviet Socielist Republies,
the United Kingdom of Great Britein and Northern Irelend and the United
States of America, to meet at s time to be fixed in consultation with the
Secretary-General to study the question of the establishment of such a
procedure in aell i1ts espects #nd to report to the Generel Assembly at its
tenth session;

"6. Requests ‘the Secretary-General to notify all Member States of
the date on which the Special@Committee shall meet;"
‘ \
2«, _In pursuance of paragraph 5 of the above resoluticn, and following a

consultatlon on T February 1955 between representatives of members of the Committee
and the Becretary-General, the Speaial Committee on Review of Administrgbive
Tri“unal Judgments (hereinafter referred to as the “"Committee") convened at

United Netions Headguarters on 4 Aﬁril 1955. It held twelve meetings between

L and 21 April and concluded its session with the adoption of the present report
at a thirteenth meeting held on 51\M&y 1955,

3.; With the excepticn of the Union of Soviet Socialist Republics, which did not

send a representative, all the Sta#es menbers of the Commlttee were repregented
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ot the session. The following is a list of representatives and alternate

representatives:
ARGENTINA
Representative Mr. Leonardo Cafiero
Alternates Mr. Carlos F. Cooke
Mr. Carlos Alberto Cortinas
AUSTRAT.TA
Representative Mr. T.W. Cubtls
BELGIUM
Representative Mr. Paul Bihin
BRAZTL
Representative Mr. José& Osvaldo de Meira~Penna
Alternate Mr. J.Fs da Coste
CANADA
. Representative Mr. J.8. Nutt
Al ternate Mr. D.R.C. Bedson
CHINA
Representative Mr, Chiping H.C. Klang
CUBA
Representative Mr. Cerlos Blanco
EL SALVADCR
Representative Mrs M. Bafael Urquia
Alternate Mr. Carlos Serranc-Garcisa
FRANCEP/
Repregentative Mr. Philippe Moncd

l/ At the final meeting of the Committee, France was represented by
Mr. Pierre Ordonneau.
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INDIAE/

Representative

mace/

Representative |

ISRAELg/

Representative

NCORWAY

Representative

PAKISTAN
Hepresentative

SYRIAE/
Representative
Alternate

UNITED KINGDOM

Representative

Alternates

UNITED STATES OF AMERICA
Representacive
Alternate

Mr.

m‘-
Mr.

Mr.
Me,
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P.N. Sepru

Adnan Pachachi

Arthur C. Liveran

Erik Dcns

. Vigar Ahmed Hamdani

Salah Eddine Tarazi
Muhammad H, El-Farra

W.V.dJ. Evans

P.E. Ramsbotham
A.M.W. Plaett

Albert F, Bender, Jr.

Charles Runyon

h.' At its first meeting the Committee elected the following officers:
Cheirmen: Mr. Carlos Blanco (Cuba)
Vice~Chairmen: Mr. Vigar Ahmed Hemdeni (Pakisten)
Rapporteur: Mr, Erik Dons {Norway)
2/ At the £inal meeting of the Committee, India was represented by Mr., M.E.
Iraq by Mr. Ata Abdul Wahab; Israel by Mr. Mordecai R. Kidron; and Syria by

Chacko;
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5. The Committee, under rule 62 of the rules of procedure of the General Asserbly,
decided, by 13 votes to 3 with one abstenticn, that, since the work of the Committee
was of g technicel character, 1ts meetings sheuld be private; with the
understanding that, within the limité of the conference room's capacity, persons .
having a special interest in the Committeets proceedings would be admitted. The
Chairmen of the United Naticns Staff Committee or his representative was invited
by the Committee to be present at its meetbings as observer in .order that the
Committee might have the opportunity to request clgrification of the views of the
Staff Council if specific questions should arise on whiech such clarification would
be desired. The Government of the Netherlands had an observer present at the
meetings and the United Wations Educational, Scientific and Cultural Organization
_ and the World Health Organizetion also had cbservers present.

6. The Committee at the beginning of its session had before it a working paper
(A/AC.T8/T.1, see anuex IT A), prepared by the Secretary-Gepersl pursuant to a
suggestion of reﬁreéentatives of the members of tﬁe Cormittee made at a
consultation on conference arrangements held on T Pebruary 1955. Subseguently,
memoranda, concerning the members of the Permanent Court of Arbitration
(A/AC.T8/L.9/Rev.1, see amnex II B) and perticipation of individuals in
proceedings before the Internaticnal Court of Justice (A/AC.78/L.10, see

annex II G) were prepered by the Secretary-General at the reguest of the
Comnittee. The Committee also had before it a document (A/AC.T8/L.3 and

Adds. 1, 2 and 3, see annex III) containing preliminasry views of Member States
and observatlions of the specialized agencies concerned which had been consulted
by the Secretary-General. The views of the Stalff Council of the United Naticons
were also transmitted to the Committee by the Seéretartheneral (A/AC.TS/L.M,

see amex IV). The views of the Staff Council were further explained by its
representatives at the request of the Committee during the course of its meetings.
T The Committee was informed that the Secreteary-General, pursuant to

paragraph 3 of General Assémbly resolution 888 (IX), had requested all Member
States to communicate to him, before 1 July 1955, their views cn the establishment
of a procedure to provide for review of judgments of the Administrative Tribunal
and to submit any suggestions which they might consider useful. The Committee
was elso informed that the Secretary-General had notified all Member States,
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pursuant to paragraph 6 of the regolutlon of the date of the Committee's meeting
and had suggested that Member Sta es de81r1ng to submit preliminery views for the
considera$1on of* the Committee shmuld do so before 25 March 1955.

&. Only the Govermments of New Zealand Sweden and Bthlopia submitted
preliminary views. The Governmemts of Belglum, Thailand and Haiti informed the
Secretary=-General that they did-nét intend to subwmit preliminary views.
dbservations were also received fﬁom the Food and Agriculture Organization, the
Internationsl Lebour Org&mfl.sa:ision‘i thé United Netions Educaticnal, Selentifle and
Gultural Organizaticn, the Wbrld Health Organizaticn, tke World Meteorologlcal
Organizaticn and the Internatlonal Civil Aviation Organization.

9. The Committee at its first meeting conglidered its terms of reference and
noted thaet the General Assembly, by paragraph 2 of resolutiocn 888 (IX), had accepted
in principle Judiclsl review of Jngments of the United Wations Administrative
Tribunal. The Ccmmittee noted that there was g difference in mesning between the
wprds 'accepts 1n principle” in the Engllsh text which was the language of the
original English draft and the woﬁds "accepte le principe” in the French text of
the resolution. The representatxwe of Nbrway recalled the position of his
delegation in the General Assemblﬁ that accepbance in principle of judlcizl review
could not be considered final and.binding cn it for the future discussicn of the
problem. The representatives of France, Norway and Syria congidered that there
was 1o need for any procedure 4o réview Judgments of the Administrative Tribunal.
The representative of France pointgd out, in particular, that in his view the
General Assembly had not given the  Committee imperative terms of reference and
there wes no reason to exclude the ‘possibility that the Committee's work might

result in a negative conclusion. .The representatives of France, India and Nerway

noted that the Committee was to study the question in all its aespects and believed

that the advisability of establishlng any procedure for judieial review could be
discussed in consldering general prlnciples. The representatives of China, Iraq,

Pdkistan and the United States of America believed that the questlcn of need had
beéen settled by the General Assembly and thet the Committee was bound to limit its
study to ways end means of applying the prin01ple of Judicial review. The
representatlves of Australisg and the United Kingdom, while believing the Committee
eould not re-open the question decﬁded in prineciple by the Genersl Assenmbly,
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considered that a procedure which they could agree to recommend must satisfy
certain conditions and that, failing the satisfaction of such conditions, they
would congider themselves free to Oppose the recormendation of any procedure to
the Generel Assembly. The representative of gyria believed that, while mepbers
of the Committee were bound by the terms of the Genersl Assembly resolution, their
delegations retained full freedom to support the basie views of their Governments
in the Fifth Commititee and other organs of the United Nations. Tt was agreed
that, while menmbers would be free to discuss general principles, the object of
the Committee’s study was to recommend to the General Assenbly & procedure which

would give effect to the Assenbly's acceptance in principle of judicial review.
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Chepter IT

GENERAL, FRINCIFLIES AND PRIMARY ISSUES

10. The Committee devoted its first meetings to a discussion of the general
principles involved in the establiébment of a procedure for judicial review of
Judgments of the Adndnistrative‘Trﬁbunal. Part III of the working paper
submitted by the Secretery-General {(annex IT A) served as s basis for the

digcussion.

A. Meaning of "judicial review"
-

1l. With respect to the meaning oﬁ "judicial review" as used in General Assembly
resolution 888 (IX), two possible interpretations were mentioned. On the one
hand, it might be consldered that ﬁhe phrase referred only to an appeals procedure
in which the parties to the origingl action could seek a reconsideration of the
c@Se, or certain of 1ts aspects, b#fore an appellate body. On the other hand, it
might be considered that "judicial?review" could also refer to a procedure other
then an sppeals procedure in the técbnical genge of the term. It was pointed out
that ‘the dreft resoluticn which haﬁ been proposed by the Fifth Committee had been
amended in the plenary meeting of ﬂhe General Assembly {515th plenary meeting) by
replacing the words "appeals againét" by the words "review of". The intenticn of
the, sponsors of the amendment had been to use a broader term which included appeals
and other Judicial procedures. It was the view of the majority of the menbers
that the Committee cowld consider ga Judiclal review elther an appeals procedure
in the narrow sense of the term-orﬁéome other kind of review procedure which
satisfied judicisl requirements such, for example, as review of legal gquesticns
through the advisory procedure of ?he International Court of Justice.

B. Primary issues in thé establishment of a review procedure

T

12. The Committee based its gener%l discussion on the three principal issues
discussed in part III of the workiﬁg‘paper on judicial review of Administrative
Tribunal judgments submitted by th% Secretery-General (amex IT A). . These issues
were: (1) what should be the scop% of review? (2) what should be the reviewing
body? end (3) who should have & right to initiate the review?
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13. In the course of the general discussion, the representative of the Secretary-
General outlined the following prineiples which the Secretary-~General considered
fundemental for any review procedure that might be adopted. These principles
were: (1) the review should serve only as an outlet in exceptional cases and
should not be for regular use; (2) the review should be truly judicial in
character, the tribunal should be a permenent body and the menbers of the review
tribunal should have the highest gqualifications and stature; (3) the review
should be expeditious and not result in undue complication or delay; (4) the
applicent should have a right to inltlate the review and to participate in the
review procedure.

1k, The fepfésentative of the Secretary-General directed attention to the fact
that, in the working paper submitted to the Committee, it was stated that at no
time hed the stalf expressed nor had the Secretary-Ceneral felt the need for a
review or appellate procedure ﬁith respect to the normal cases coming before the
Adwministrative Tribunal (annex IT A, paragraph 46). The Staff Council had also
stated that it had not been convinced of the necessity of establishing a review
procedure (annex IV, paragraph 23). However, he noted the statement of some
menbers of the Committee that the history of both the League of Nations and the
United Nations had shown that in exceptional circumstances, in the absence of
such review procedure, certain difficult questions had arisen. He considered
that a review procedure should not be one devised for regular use, but should conly
serve as a "fire escape” or "safety valve" in exceptional cases. It should not
be 2 procedure which would invite unnhecessary and unwarranted appeals, and its
sucecess might in fact be measured by the infreqpency of 1ts use.

15. The Secretary-General noted that the International Court of Justice in its
advisory opinion had indicated, and the Ceneral Assembly in resolution 888 (IX)
had decided? that a procedure for review of Administrative Tribunal judgments must
be judicial. He considered 1t of the utmost importance that a review should be
by a permenent Independent body consisting of highly respected Jurists, and that
the procedure should be truly judicizl in character. The reviewing tribunal, he
believed, should be a permanent rather than an ad hoc bedy, not only to ensure its
independence and freedom from political pressures, but also to ensure the

continuity of decislons and the development of a cousistent jurisprudence,
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The reviewing body should have the highest standing in order, inter alla, not te
lower the authority and stature of the Administrative Tribunal.

lﬁ The Secretary-General alsc con31dered that any procedure to be adopted should
be simple and expeditious in order not to result in undue ccmplication or delay.
He recalled the procedures alreadﬁ existlng for the consideration of personnel

cases under the staff regulatlons'and staff rules, and emphasgized that any

a@dltlonal gteps should not prolong the procedure more than absolutely necessary.
l?. The Secretary-General also beﬁieved it important that the staff member or
ofher applicant before the Adminis%rative Tribunal should have a right to initiate
and to participate on an equltablelbasls in any review procedure to be established.
Such procedure should ensure substantlal equality.

18 The general principles enunciated by the Secretary-General received
con51derable general support in the Committee. The partlcular views of the
members of the Commlttee az they relate to these princilples will be found in the

following sections of the present. report.

l; - Scope of the review

19. The members of the Committee #ere in general agreement that review should be
1imited'to exceptional cases. There was alsc general agreement that there should
be no complete review of all aspects of the case and that, in particular, there
shiould not be a review of question% of fact as such. There was conslderable
varlatlon of opinion, however, amo@g the members of the Committee as to the exact
gﬁounds for which a review should ﬂe provided. On the one hand there was the
view that review should be on all %peations of law while on the other hand there
was the view that it should be con%ined to the two grounds specified in

aﬁticle 12 of the Statute of the Aﬁministrative Tribunal of the International
L&bour brganisation, i.e., qpestioﬁs of jurlsdiction and questions of
fﬁndamental defect in procedure. Rositions in between these two views were also
sﬁhgested.

EQ. The representative of Australra considered that there should be a review of
all 1egal guestlons but that the eXceptlonal nature of the review should be
malntalned by providing that appeal should lie at the discretion of the reviewing
bcdy, which would grant leave to appeal only if the application disclosed

substantial grounds.
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21. Some members of the Commitiee considered that the review should only extend
to certain impertent legal issues. The representatives of China, Cuba, Iraq and
the United States of America considered that the review should be on 211 importent
legal quéétions and that there was no necessity for defining these further in an '
amendment to the Statute of the Administrative Tribunal. The representative of
Belgium considered that the review should only be based on disregard for rules of
law concerning, inter alia, competence, procedure, interpretation and application
of existing regulations. The representative of Indie considered that there should
be a review only on the grounds that there was involved a substantial guestion of
law, a jurisdictiomal error or a gross violation of principle of natural justice
or material irregularity. The repfesentative of Cenada, while at first
considering that review might 1ie on all questicns of law, was prepared %o accept
the prevailing view that it should be limited to important legal gquestions.

22. The representatives of Brazil, France, Pakistan, Syria and the United Kingdom
believed that the review should be limited to grounds similar to those in

article 12 of the Statute of the International Lebour Orgenisation, namely, the
questlions of Jjurdisdiction and fgndamental fault in proceduie. The representatives
-of Argentina, El Salvador and Norway considered that the grounds should be strictly
limited. It was believed by many members of the Committee that too broad a scope
of review would invite unwarranted appeals and would add en unnecessary burden to

the already rather lengthy and involved procedure for handling personnel cases.

2 The reviewlng body

&
23. Members of the Committee were in agreement that the revising organ should be

an independent, permanent, judiclal body composed of highly respected jurists.
There was a difference of gpinion, however, whether the reviewing crgan should be
the Intermaticnal Court of Justice through its adviscry procedure, a new tribunal
of the highest stature created specifically for the purpose of reviewing
Administrative Tribunal judgments, or a panel within the framework of the
Adminiatrative Tribunal itself.

2L, The representatives of Brazil, Canada, China, Cuba, France, Iraq, Israel,
Pakistan, the Unlted Kingdom and the United States expressed themselves in favour
of a review which would utilize the advisory procedure of the International Court


nihal.rashid
Sticky Note
None set by nihal.rashid

nihal.rashid
Sticky Note
MigrationNone set by nihal.rashid

nihal.rashid
Sticky Note
Unmarked set by nihal.rashid


of Justice. The Statute of the Aiﬁinistrative Tribunal of the International Labour
Organisation provided for this typ#éof reviewéf and it was pointed out by the
representatives of Brazil, Cuba, Irag, Pakistan and the United States that the
jurisdiction of this Tribumal Was'ébcepted‘by a nurber of specialized agencies

the mewbership of which was in manj:instances very similar to the membership of

the United Netions. They emphasidéd their belief that existing review bodies
should be utilized-to the utmost béfore the creation of a new orgen should be
considered, and that the machineryé;n effect in other organizaticns shculd serve

as o model unless demenstrated to ﬂé defective.

25, The menbers of the Committee who favoured the use of the International Court
of Justice pointed out that it was?ﬁhe principal judicial orgen of the United Nations
and, therefcre, the crgan of higheét possible stending. The representatives of
China, Israel and the United Stateéiconsidered it undesirgble to create a new
origan which would compete with theiﬁnternational Court of Justice as the final
aﬁbiter cn gquestions of United Natﬂdns law. The representative of France thought
that & new tribunel whoge members might, for example, be elected by the General
Assembly would not have a higher standing then the Administretive Tribunel. He
further believed that, since few révié# cases were to be anticipated, the
establishment of a new revieW°body{ﬁuuld.be burdensome and expensive and should

be rejected for budgetary reasons.f: The representative of Cuba thought that, while
there might have been reasons for éstablishing g hew tribunel if there were to be
appeals on all guestions of law, tﬁere was no need for such procedure if it would
be applicable to only a few limited grounds.

éf Article 12 of the Statute of tke Administrative Tribunal of the International
Lebour Organisation is as folldws:

"In any case in which the Governing Bedy of the International Labour
Office or the Administrative Bomrd of the Pensions Fund challenges the
decision of the Tribunal confirming its jurisdiction, or considers that a
decision of the Tribunal is vitiated by a fundamental fault in the procedure
followed, the questicn as to tﬁé validity of the decision given by the
Tribunal shall be submitted by ‘the Governing Bcdy, for an advisory opinion,
to the International Court of Jdustice.

"The opinicn given by the Court shall be binding."
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26. The representatives of Argentina, Austrelia, Belgium, El Salvador, India and
Syfia, however, considered that the creation of a new organ would be desirsble.
The representative of Syria considered that the Internatiocnal Court of Justice,
vhich had been established to decide questions of international law in disputes
between States, shcould not be asked to adjudicate between the Secretary-General
and & staff metber. He pointed out that, under Article 34 of the Statute of the
Internaticnal Court of Justice, only States maey be parties in cases before the
Court, and'considered that an attempt to use the advisory procedure for review of
Administrative Tribunal judgments would be contrery to the spirit of the Statute.
Furthermore, the representatives of El Salvador and Syria considered that the use
of the term "advisory opinion" in the Charter and Statute clearly indicated that
such en opinion wes not binding on the organs concerned. They believed that the
use of an advlisory procedure to review binding judgments would be an ancmaly. |
27. PFinally, the use of the advisory procedure of the Internaticnal Court of
Justice would present a difficult problem as to how a staff member might participate
on a basls of equality with the Secretary-General or Member States. The
represenfative of Syria said thet a staff member had no locus standi before the

Court, and it would be inequitable to deny a party the right to appear before

the reviewing body. While methods might be devised by which the written views
of staff menbers might be brought to the attention of the International Court,
the representative of Belgium did not believe that any W&& could be devised under
Article 66, paragraph 2, of the Statute to permit their representation at oral
hearings. The representative of India stated that, while he had at first
congidered favourably a proposal o utilize the adviéory procedure of the
International Court of Justice, after wore careful study he was of the opinion
that there were serious constitutional and practiéal difficulties. He also
believed that, in spite of assurances which might be given to staff merbers, they
would never be caonvinced that equality of rights could be fully gueranteed,

28. Those menmbers favouring a new tribunal believed that it should be a Judiecial
body of the highest standing before which the status of the parties would be
completely equal. The representatives of Australis end Syria thought that the
members of the review tribunal could be appointed from among menmbers of the

International Court of Justice by the President of the Court. This would assure
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the high standlng of the trlbunal\and might also have practical and budgetery
advantages, since the members of the Court would be together in The Hague.
However, there appeared to be somé question whether the President of the Cﬁurt
could exercise such a function wi%h respect to members of the Court, and there
ﬁight also be & guestion of the cémpatibility of such & function under Avticle 16
of the Statute, although this latﬁer point, in view of precedents, did not seem
to raise insurmountsble difficulties. The possibility was also suggested that
ﬂhe President of the Court might be asked to appoint a review tribunal from among
gther jurists of highest stending;
29. In answer to the foregoing objectlions to the use of the Internationel Court
Qf Justice, those members favourimg the use of the Court polnted out that, under
the Cherter, the General Assembly)end other organs so authorized could request
opinions of the Court on legal questions. The representative of France believed
ﬁhat the Statute of the Court was!fully compatible with a request for an advisory
6pinion on legal questions which @ight be raised by a Judgment of the Administrative
Tribunal. It would be an advisory opinion and ncot an indirect means of gettling
a question in dispute. The representative of Israel expreésed agreement with
ﬁhis general gpproach Lo utilizing the advisory procedure of the International
Gourt of Justice. Furthermore, 1t was believed that, if the review were confined
to exceptional cases and imporfant questions of law, it would not be an imposition .
¢n the Court. The representative of the United Kingdom congidered that, theugh
there were difficulties in using the advigory procedure of the International
Court, these would not in pracitlcé prove substantial if the grounds of review
were kept within narrow limits suéh as those in article 12 of the Statute of the
ILO Tribunal, but that if the scobe of review were enlerged it might then be
necessary to establish a new tribunal.
%O. The representatives of China, Cuba, France and the United States also
iconsidered thet provision could b¢ mede for acceptance in advence of advisory
dpinions. The representatives:of China end Cuba also referred to the
guthoritative character and moral force of advisory opinions of the Court.
b5l. With respect to the position of the staff member before the Court, those
vouring the use of the International Court of Justice believed that no injustice

d result from the lack of com@lete formal equality. Adequate arrangements
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could be made for the presentation of written memoranda of staff merbers to the
Court as had been proposed by the Council of the League of Nations in a case
concerning former officials of the Governing Commisslon of the Sasr Territory

(see annex IT c). The representatlve of France further bélieved that there

would slways be at least cne State prepared to support the josition of a staff 7
member before the Court. The répresentative of Caneda suggested that the review
procedure might be restricted to the consideration of documents and written briefs.
The .representative of the United States pointed out that no one hed cbjected to
the staff mewbers! position under the procedure provided in article 12 of the
Statute of the Administrative Tribunal of ILO, or to the fact that staff members
had not been able to participate in the proceedings when an advisory opinien hed
been requested by the General Assenbly in 1953 on guestions directly affecting
staff menbers of the United MHations.

32. As & third alternative to the use of the International Court of Justice or
the creation of & new tribunal, the possibility was suggested by the representative
of Indle that some procedure within the framework of the Administrative Tribunal
1tself might be used for review of judgments. The representative of Australia
consldered that, if those suggestions were to be adopted; the size of the panel

of the Administrative Tribuﬁal should he increased from seven to possibly ten
merbers, and the statute should specifically require that members should have

prior judicial experience.

e Initliation of review

53. With respect to the initiation of the review, it was generally agreed by
mepbers of the Committee that the Secretary-General and the staflf members
concerned should have the right to initiate the review., An important difference
of opinion, however, existed as to whether Member States ‘or an organ of the
General Assermbly on which Menmber Stetes were represented should also have the
right to initiate the review. ’

3k, The representatives of Austrslis, Belgium, El Salvador, France, India,
Forway, Syrla and the United Kingdom considered that only the Secretary-General
and the staff member concerned should have this right of initiaticn. They
cousidered that the right should not be exterded to a Merber State, a greoup of
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ber States or a political c:rga.:néi of the United Nations; The representatives of
gium 2nd India believed that a Tight of initistion by Member States might
‘ogete from the international character of the Secr'etariat, since staff members
114 lock to their Governments for protection in disputes with the Secretary-
erel. Nothing should be dome that would tend to undermine the euthority of
Secretary-General or cause g feeling of insecurity among the staff. The
esentative of Syrié considered that to authorize Member States to intervene
he review procedure would be contrary to both paragraphs of Article 1C0 of
Chaxrter. He further comsidered that the power of a deliberative body to
iablish judicial organs did not entitle members of such an assembly to appear
re the organ established.

Some menbers of the Commititee considered that to permlt Member States to
ate a review would introduce & new pafty which bad not participated in the
ingl proceedings before the Administrative Tribunsel and would be contary to
rally‘accepted Judicial prineiples. It was also believed that this would
oduce & political element into what should be a strictly judielal procedure.
epresentative of Australia did not consider it possible to reconcile a right
itiation by a Member State ﬁith a proper system of appeals. The
sentative of Norway considered that, since a Member State cculd not act for
.rganization ag & whole, there was no interest in the proceedings before the
istrative Tribunal which could properly be represented by a Member State.
staff member acted in his own interest, end the Secretary~General acteq in the
brest of the Organization as a whole. The interventicn of a Member State
d indicate a lack of confidence in the Secretary-General and would lower his
tige. The representatives of India and Norwa& suggested that a State could
the attention of the Secretary-General to a case which 1t considered to affect
terest of the Organizaticn a5 a whole, and the Secretary-General could take
. he cousidered warranted.
and, the representatives of Argentine, Brazil, China, Cuba,
an and the United States of America considered that Member

¥

have some part in the initiation of review. They belleved
had legitimate and important interests which should be given
~epregentative of Brazil believed that the review could be



nihal.rashid
Sticky Note
None set by nihal.rashid

nihal.rashid
Sticky Note
MigrationNone set by nihal.rashid

nihal.rashid
Sticky Note
Unmarked set by nihal.rashid


4/2909
English
Page 20

initiated by the General Assembly, one of its subsidiary orgens, a Vember State
a group of Member Stﬁtes, or a smell commlittee elected by the General Asserbly.
The representative of China belleved that the General Assenbly should be entitl
to initiste review where the interests of the United Nations were involved. |
representative of Cuba was of the opinion that the Member States, perhaps thro
s small committee of the General Assembly, should have the right to Initiate
reviews. The representative of Canada suggested that the Secretary-General
should be authorized to request the Court for an asdvisory opiniocn if‘a nunmbear
Stétes, perhaps five, requested him to do so. The representative of Iraq,
Pakistan and the United States of America thought that & procedure analogous t
that of amrticle 12 of the Statute of the Administrative Tribunel of ILO might
followed with some organ of the General Assembly acting in place of the Govern
Body of ILO. The representatiﬁe of Brazll suggested that the function of the
Governing Body of ILO could be exercised by a commitbee which would have the
of screening'reqpests for an advisory opinion and preserving the exceptional
character of the procedure.

57« The representative of the United States of Americs said that, while the ;
legitimate interests of a staff menber and the position of the Secretary-Gene
had to be safeguarded, those were not the only considérations involved and th
review procedure would fail in its purpose if those consideraticns only were
taken into account. Cases which had arisen in the League of Natioms, in the'
speciaslized agencles and recently in the United Nations Indicated a need for
Judicial review procedure on occasions when a representative orgen of the Uni
Nations believed that the interests of the Orgenization demanded such a revi®
Certain Interests of the Qrganizaticn could be represented only'by,sOVereigng
Menber States. On importent questions involving the interpretation or _
application of the Charter or the staff regulations, the views of Mer* -rs iﬁ‘
receive g full hearing and consideration. The provisions 'of the Crhar

the United Nations and the Statute of the International Court w
indicated that it was not ineppropriate for a political body t

body for a ruling on legal questions. Since, under the Statu

Administrative Tribunal of ILO the executive bodies of speclal

could request advisory opinions from the Internaticnal Court ¢
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concerning guestions arising out of judgments of that Tribupal, a judicial review
procedure governed by analogous provisions could be devised for the United Nations.
38, The representative of Brazil believed that the whole question hed drisen from
political considerations and, that in eny case requiring review, the principal
party concerned was the Organization itself as represented by Member Stgtes. The
representatives of Brazil and Iraq believed thet, 1f Member States were not
considered interested parties, a review of judgments of the Administrative
Tribunal would be superfluous since such review had not been sought by the
Secretary-General or the staff.

39, The representative of Irag was of the opinion that a right of initiation by
Merber Stabes would not be contrary to Avticles 100 and 101 of the Charter. The
representétive of Brazil considered that the Secretary-General, for reasons of
internal Secretariat policy, might not wish to ask for a review in cases where
Member States having legitimate interests desired such review. The guestion
could only be settled by an opinion of the Intermational Court of Justice. The
representative of Cuba believed that a right of initiation by Member States could
not impair the position of the Secretary-General.

Lo. The representative of Israecl ccnsidered that, while discretionary power to
bring about_the reference of & case o the International Court of Justice should
not be granted to States, it could be given to an impartial judiclal orgen. He
pointed out thet the International‘ﬂoﬁrt of Justice in its advisory cpinicn of

13 July 1954 (ICT Reports 1954, page 53) hed said that "the parties to a dispute
before the Administrative Tribunal are the staff member concerned and the United
Notions Orgenization represented by the Secretary-General"”. He believed that,
since the Organization itself was one of the parties, the Organization could be
represented in the review procedure by other organs than the one which had
represented it before the Administrative Tribunél and thet this would not introduce
a new party to the proceedings. The ropresentabtives of Belgium, India, Syria and
Norway, however, considered that under the Charter only the Secretary=-General could
propefly represent the Orgenization in personnel cases.

Ll. With respect to the initiation of review, the possibility was also suggested
by the representatives of India and Pakistan that the Secretary-General end the
staff member concerned might make an application to the Administrative Tribunal
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itself to refer a question of law to the International Court of Justice. The
full panel of the Tribunal, perhaps exzluding the members who had originally heerd
the case, would decide whether the point was a proper one to refer to the
International Court of Justice and, if it so decided, to frame a question which
would be put to the Court. The representative of Cuba thought that this
suggestion deserved congideration but that the Administrative Tribunal should
alsc be eble to act upon the petition of one or more Member States as well as of
the Secretary~General and the applicant. The representative of France thought
it would be a delicate matter to ask the Administrative Tribunel to play a part
in thelreview of its own Jjudgments. The representative of the United Kingdom
also pointed out that it would be difficult and expensive to convene the entire
panel of the Administrative Tribunel in order to consider whether a request for
review éhould'be granted.

C. Other questions

1. Execution of judcments

k2. The representative of Belglum considered that it would be contary to staff
interests if the lodging of an sppeal from the judgments of the Administrative
Tribunal were to stay the execution of a judgment, An appeal, followed perhaps
by reference back to the Tribunal, would take considersble time and the very
purpose of the award = to provide living expenses for the staff members who sought
other employment - would be defeated. The representatives of France and Syria
were elso of the opinion that the institution of the review should not suspend
Judgwents of the Tribunal. The representative of India considered that though
an appesl did not autométically.operate as a stay if the time linmit for a review
were short, the suspension of Judgments would noﬁ neéessarily give rise to serious
difficulties,.

2. Qualifications and electicm of members of the Administrative Tribunal

43. The representatives of Australis, Brazil, China and India also believed that
consideration should be given to the inclusion in the Statute of the Administrative
Tribunal of en express provision to the effect that members of the Administrative
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Tribunal should have certain judicial guelifications such as & number of years of
experience in Jjudieial office in their respective States. The representative of
Australia considered that this would be particvlarly true if the Adwministrative
Tribunal itself were to act as a reviewing body. In such case he thought that
the size of the panel should also be increased.

Ly, The representative of China believed that the method of ncmination and
election of members of the Administrative Tribunal should be reviewed, and that a
different process for such nomination and electicon should be develcped. He
thought it might be desirable for nominations to be submitted at least three months
prior to the electicn, for certain judicial standards to be specificelly provided
for candidaetes and, perhaps, for the nominations to be made by the President of
the International Court of Justice.

3. Principles governing compensabtion

45, The representative of Australia also considered that the Administrative
Tribunal had in the past failed to apply proper principles in fixing the quantum
of awards, particularly when it had teken into account punitive elements and
expectations of future employment. In fact, he beiieved that this failure to
apply proper principles was the main reason which had gi?en rise to the present
consideration of the question of review of Administrative Tribunal Judgments.

He believed that the Statute of the Administrabive Tribunal should be amended to
specify the prineiples to be cbserved in fixigg the amount of an award. In cases
of indeterminate pericds of employment, compensation ghould be baséd on the
principle of "reasonsble notice" while, in cases of fixed term contracts,
compensation should not exceed the salary for the unexpired pericd of the term.

He also believed that the limits of the Administrative Tribunal's authority to
fix compensation should be more clearly defined by eliminating the general
exception to the ceiling of two years? salary provided in article 9 of the Statute
of the Tribunal, and by meking it clear that this ceiling included normal
termination benefits. He considered that provisioné of this character would
reduce the possibility of future awards of compensation which were manifestly
inadequate or manifestly excessive and would to that exbent partly obviate the
need for a review procedure.
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Chepter III
DRAFT AMENDMENTS TO THE STATUTE OF THE UNITED WATIONS
ADMINISTRATIVE TRIBUNAL -

A. Proposals and sﬁggestions

46. During the first part of its discussion of specific texts, the Committee had
before it the following proposals or suggestions which,are reproduoced in full in
annex I to the present report:

1. A draft amendment to the Statute of the United Nations Administrative
Tribunal submitted by France (4/AC.78/L.7/Rev.l, sunex T A) /[This
amendment was later withdrawm/;

2. A dreft smendment to the Statute of the United Nations Administrative
Tribunal submitted by China, Irag and the United States of America
(a/8C.78/L.6/Rev.1, annex I B);

3, Suggestions by the Secretary-General concerning judicial review of
Administrative Tribunal judgments (4/AC.78/L.8, amnex I C);

L. A proposed addition by India (A/AC.T78/L.1l, annex I D) to the suggestions
of the Secretary-General (leber mamde as an amendment to the proposal of
Australia);

5. A draft proposal on judicigl review of Administrative Tribunel judgments
gubmitted by Australia (A/AC.T8/L.12, annex I E);

6. A draft amendment submltted by Indis (A/AC.78/L.13, annex I F) to the

draft proposal of Austrelia.

L7. The points of agreement and the principal differences in these proposals are
described in paragraphs 48 to 66 which follow., 1In an effort to achieve a wider
basis of agreement a new joint proposal was introduced by China, Trag, Pakistan,'
the United Kingdom and the United Stetes of Americe (A/AC.T8/L.1lY4, see paragraph 67,
Amendments to this joint proposal were submitted by the representative of France
(A/AC.T8/L.15, see parsgraph 91) who withdrew his Government's proposel. The
explanations end positions of members of the Committee with respect to the Joint
proposal are described in paragraphs 67 to 107 of the-report, and the views of the
representative of the Staff Council sre described in peragraphs 108 to 109.
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1. Analytic comparison of proposals and suggestions considered during the
first part of the discussion of specific texts

(2) Scope of the review

. 4B. The proposal of France (amnex I A) and the suggestions of the Secretary-
General (ammex T C) would limit the grounds for review to those provided in
article 12 of the Statute of the Administrative Tribunal of the International
Labour Organisation. The proposal of France provided thet, in eny case in which
the Secretary-General or any other party to a dispute before the Adminlstrative
Tribunal should challenge a decision of thé Tribunal regarding its jurisdiction,
or consider that a decision of the Tribumal was vitiated by a fundemental fault
in the pfocedure, the question as o the validity of the decision might be the
subject of a request for an advisory opinion of the International Court of Justice.
The suggestions of the Secretary-General provided that the scope of review should
be limited to gquestions of law involwving only gquestions of jurisdiction or
fundamental defect in procedure as was provided in article 12 of the Statute of
the ILO Tribunal, and that there should be no retrial of the faets, nor of

points of law generslly.

49, The proposal of China, Iraq and the United States of America (anmex I B),
defined the scope of review as "important legal questions raised by the judgment"
but provided a committee to decide whethér the questions were of such importance
as to warrant Jjudicial review (see paragraph 55 below). The proposal of
Australia {annex I E) provided that an appeal should lie on all substantial
questions of law including (1) questions of Jurisdictiom; (2) fundamental defect
of proeedure; (3) misinterpretation of the Statute of the Administrative Tribunal
or of the steff regulations or rules; (4) went of evidence to support a finding
on which judgment ie based; and (5) manifest inadequacy or menifest excessiveness
of compensation fixed by the Tribunal having regerd to the principles properly
applicable, | l

50+ The fundamentél difference in these proposals with respect to the scope of
review was, oh ﬁhe one hand, the proposel that the review should be strictly
limited to the two grounds specified in the Statute of the ILO Tribunel and,

on the other hand, the proposal that it should cover all important questions

of law.
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(b) The reviewing body

51. The proposal submitted by France (annex I A) end the proposal submitted
jointly by China, Iraq and the United States of Americe (annex I B) both proposed
that the advisory procedure of the International Court of Justlce should be used.
The suggestions of the Secretary-General (annex I C) and the proposal of
Australia (annex T E) on the other hand provided for the creation of & new review
tribunal to be appointed by the President of the International Court of Justice
frem a 1ist cbntaining the names of (1) members of the Permanent Court of
Arbitration who had been selected by Members of the United Netions; and (2) not
more than four perscns having the same gualifications as members ef the
Permenent Court of Arbitration notified to the President of the International
Court of Justice by each Member of the United Nations not repfesented in the
Permanent Court of Arbitration. |

52. The representatives of India and Pekistan expressed doubt whether the
appointment of a tribunal bhased on the membership of the Permenent Court of
Arbitration would provide ccmplete equality for Members of the United Nations.
Those Members of the Unlted Nations whlch were not represented in the Permanent
Court of Arbitration would, on the one hand, have more freedom in submitting
names to the President of the International Court of Justlee but, on the other
hend, thelr neminations, they feared, might not be considered on a basis of
equallty with the members of the Permanent Court of Arbltration. The
representative of Indie submitted an amendment proposing that the reviewing body
should be ccmposed of three members appointed by the President of the
International Court of Justice from a list of persons who are or have acted as
Judges of a superior court in their respective States or who are jurists of
recognized stending in their respective States, or who are Or have heen members
of the Permanent Court of Arbitration (annex I F).

(¢} Initiation of review

53. The proposal of France (annex I A), end the proposel of Australia (amnex I E),
provided that only the SecretaryéGeneral and the staffhmember concerned should have
the right to initiate the review. On the other hand, the draft amendment
submitted jointly by Chima':, Trag and the Unlted States of America (ennex I B),
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provided that a Member S3tate as well as the Secretary-General and the staff
member might initiate the review. The suggestions of the Secretary-General
(annex I C), while proposing that only the Secretary-General and the staff
member concerned should initiate the review, referred to g possibility thet a
gfoup of five Member States might also be given this right if it were considered
desirable,

(d) Procedures for initiation of review

5h. The proposals also provided different procedures for initiation of review,
The proposal of France (ennex I A) and the proposal of China, Irag and the
United States of America {amnex I B) each provided for e request for an advisory
opinion from the International Court of Justice. The proposal of France
provided that the Secretary-General should make the request for such an opinion
either on his own initiatlve Df'at the request of the other parﬁy to a dispute
befeore the Administrative Tribunel. In the text as originally intreduced
(4/AC.78/1.7) the Secretsry-Genersl could refuse to refer the case to the
Interﬁational Court only in accordance with the ééncurrent and motivated opinion
of the Chalrmen of the Special Advisory Board provided for in staff

regulation 9.1 {a).

55. The proposal submitted jolntly by China, Iraq and the United States of
America as origimally introduced (A/AC.T78/L.6) provided that the request for an
advisory opinion should be made by & committee to be composed. of Member States
the representatives of which had servéd on the General Ccmmittee of the most
recent regular session of the General Assembly. The committee would consider a
written proposal for reference to the Internaticongl Court of Justice mede by a
Member State, the Secretary-General or the staff member concerned and request
an adﬁisory opinion on guestions raised by the Judgment of thé Administretive
Tribunal which 1t considered to be of such importance as to warrant judieial
review. The representative of the United States of Awerica explained that it
had. not been suggested that the Géneral Assewbly itgelf should perform this
function sinece it was normally In sesslon only once a year and, besldes, the
Agsembly hed indicated that it 4id not wish to concern itself with details of


nihal.rashid
Sticky Note
None set by nihal.rashid

nihal.rashid
Sticky Note
MigrationNone set by nihal.rashid

nihal.rashid
Sticky Note
Unmarked set by nihal.rashid


A/2909
English
Page 28

specific cases. A committee constituted on the besis of the General Ccmmittee
was proposed because 1t ecould be autcmatically set up without the need of a
special electlon or appointment, and was at the same time as representative a
body as cowld be devised. He drew attention to the fact that iﬁ was not the
General Committee ltself vwhich was proposed, but a committee of those Member
States the representatives of which had served on thé General Committee.

56. A fundamental difference between the proéedure proposed by France and that
proposed by China, Trag and the United Stetes of América was that, in the former
proposal the Secretery-General, and in the latter propésal a comititee of

Member States, was to meke the reguest for an advisory opinion of the
International Court of Justice.

57. 1In an effort to narrow the margin of disagreement, the representatlive of
France amended his proposal to éccept the idee of 'a committee in place of the
Chairman of the Special Advisory Board as he had previously suggested., He
believed, however, that the committee should Be a technical rather than a
political bedy. He proposed, therefore, that it should be composed of five
members appointed respectively es follows: one each by (1)} the Secretary-General;
(2) the staff members of the Organization; (3) the members of the Fifth Committee;
and (4) the members of the Sixth Committee. The four members thus appointed would
then designate the fifth member who should act as Chairman. The sponsors of

the proposal submitted jointly by Chine, Irag and the United States of America,
likeﬁise in an effort to reduce the margin of difference, amended thelr proposal
to include in the'membership of the ccormittee proposed in thelr draft amendment,
the Secretary-General and a representative of the Staff Councll of the
Secretariat of the United Nstions. The meln diffefence in the two coﬁmittees

was that the proposal of China, Irag and the United States of America provided

a commitbee which, although having a representative of the Secretary-General and
of the steff, consisted primarily of Member States broadly representative of

the General Assembly, vwhereas the proposal of France provided for & small
ccomittee of representatives appointed for two years and chosen in ﬁheir individual
capacities =0 that they ﬁould, cn the contrary, be Independent of Member States.
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58. Both the proposal of France and the draft amendment submitted Jjolntly by
China, Iraq and the United States of America provided that the advisory opinion
should be binding. The proposal of France further provided that in any case
where the application of an advisory opinion required the amendment of the
Administrative Tribunal judgment, the Tribunal should, at the request of the
Secretary-General and not later than three months after the cpinion was given,
amend the judgment accordingly. The proposal of China, Irag snd the

United étates of America provided that the oplnion should be glven effect by
the Administrative Tribunal. .

59. The proposal of Australia (apnex I E) provided that elther the
Secretary-General or the applicant might make written application for leave
to appeal agalnst a judgment of the Administrative Tribunal. The review
tribunal would grant leave 10 appeal and proceed to hear the appeal only if 1%
should find that the appllication disclosed the existence of a substantial
question of law. The Australian proposal and the suggéstions of the
Secretary-General (annex I C) each provided that the review tribunal should
have the authority, where possible,'to render a final judgment in the case,
and only when it was impossible on the exlsting record to render such final
Judgment should the review tribunal be authorized to refer the case back to
the Administrative Tribunal.

(e) Time limits for review

60. The proposal of Australia (annex I E) and the suggestions of the
Secretary-General (annex I C) also provided that only a relatively short time
period of one or two months should be allowed 1n which the review might be
instituted and thet the procedure should ensure the disposition of the case by
the review tribuhal within an additional 4wo mcnths. The proposal of France
{annex I A) provided that the review must be initiated by the party within one
month and that the committee must declde whether to approve the reference to
the Court within one month. If 1t did not take a declsion within one month

the case was to be referred to the Court'by the Secretary-General without further
delay. Where a modification of the Jjudgment of the Administrative Tribunal was
required In the application of the advisory opinion, this should be done within
three months.
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61. The proposal submitied jolntly by China, Iraq and the United States of
Americe (annex I B) provided that the proposal for review by a Member Sﬁate,
the Secretary-General or a staff member must be made within fhirty days of
Judgment and that the commitice might establish an additicnel period nct to
exceed seventy days from the date of judgment for 1ts consideration of the
matter. If at the end of a period of thirty days or such extended period, if
any, a declsion to request an advisory opinlon had not been taken, the judgment
of the Administrative Tribunal would become final and without appeal.

62, WNeither the proposal of France nor the proposal submitted jointly by China,
Iraq and the United States of America, of course, attempted to provide the
period within which the International Court of Justice should give its advisory
cpinicn. The proposal of China, Iraq and the United States of America also did
not specify the pericd within which the Administrative Tribunal was to give

effect to the copinion.

(f) Revigion of judgments in case of discovery of mistake of fact

63, The proposal of Austrelia (amnnex I E) and the suggestions of the
Seeretary-Genersl (annex I C) also contained s draft amendment to the Statute

of the Administrative Tribunal providing for revision of a Judgment by the
Tribunal itself in the event of a discovery of some fact of such a nature as to
be a decigive factor which fact wes, when the Jjudgment was given, unknown to

the Tribumal, and also to the party claiming revision, always provided that such
ignorance was not due 10 negligence. This text was based on Article 61 of the
Statute of the Internationel Court of Justice and it was understood to cover both
the discovery of a material mistake of fact or of a hew material facf and it
was further understood that the reference to "negligence" related to negligence
of the party claiming revision.

6. It was noted that the Administrative Tribunal had in one case revised the
amount of an award which was ccmputed on the basis of a2 date submitted by both
parties and recognized by both alfter the judsment as erronecus. It was further
noted that the Internaticnal Court of Justice, in 1ts advisory opinion of

13 July l95h,‘referred to the right of the Tribunal itself to revlise a Jjudgment

when new facts of declsive lmportence had been discovered. An express provision
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in the Statute of the Administrative Tribunal might, therefore, not be absolutely
necessary in the light of existing precedent and authority. However, the
Secretary-General considered it desirable to inc;ude an express provision in the
Statute in order to ensure that the existing preéedent would not be 100 narrowly
interpreted, and the majority of the committee concurred in this view. The
representative of the United Xingdom, however, considered that such a provision
was superfluous and inadviseble since he belleved it might invite unnecessary
requests for revision. The representatives of India and Pakistan pointed out
thét in the judicial systems of their countries express provision was made for
revision of judgments and they therefore supported the proposal. Indie
proposed an amendment to provide that clerical or arithmetical mistakes in
judgments or errors arising therein from any accidental slip or cmission, may

at any time be corrected by the Tribunal either of its ocwn motion or om the

application of eny of the parties (annex I D).

(g) Principles governing compensation

65. The proposal of Australia (ennex I E) also contained a provision for the
amendment of article 9 of the Statute of the Adminlstrative Tribunal with regard
to prineciples governing compensation, Thils proposal would have added to
paragraph 1 of article 9 the provisions underlined and would have deleted the
provisions in parentheses: ‘

"1, If the Tribunal finds that the application is well founded,
it shall order the rescinding of the decision contested or the specific
performance of the obligation invoked. At the same time the Tribumal
shall fix the amount of compensation to be paid to the applicant for the
injury sustained should the Secretary-General, within thirty days of the
notificaticon of the judgment, decide, in the interest of the United Wations,
that the applicant shall be compensated without further acticn being taken
in hisg case; provided that such compensation including normal termination
indemnities shell not exceed the equivalent of two years' net base salary
of the applicant. (The Tribunal may, however, in exceptional cases, when
it considers it justified, order the payment of e higher indemnity. A
statement of the reasons for the Tribunal's declsion shall acccompany each
such order.) In fixing the amount of compensation to be pald In any case,
the Administrative Tribunal shall have regard to the following principles:

"(i) Where employment 1s for an indeterminste pericd, the amount of
compensation should be related to the pericd vwhich might be regarded
a8 reascnaeble notice of termination of employment, and
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"(1i) Where employment is for a determinate period, ccmpensation should
not exceed the gpplicant’s salary for the unexpired portion of such
period, " '

66, The representative of Australis explained that the proposed addition to the
éecond sentence was intended to make clear the intention of the General Assembly
when 1t amended article 9 at its eighth seséion. The deletion of the sentences
at the end of the paragraph was intended to remove the 1llusory effect of that
amendment, and the addition of the new final sentence was intended to define some
of the principles which should be applied in fixing the amount of compensatlon.
The proposal of Australis was supported.by'the repregentative of Iraq. On the
other hand, the representatives of Belgium, France, Indiae, Syria and the

United Kingdom stated that the Committee, in view of 1ts terms of reference,

had no competence to declde the question.

2. Joint draft proposal of China, Irag, Pakistan, the United Kingdom and
the United States of America

67. The discussion of the foregoing draft amendments and proposals indicated a
wide divergence of views among mewbers of the Commititee. Ih an effort to achieve
a wider basls of agreement, o new joint draft emendment to the Statute of the
pministrative Tribunal (hereinafter referred to as the "joint proposal") was
introduced by China, Iraq, Pakistan, the Unlted Kingdem and the United States

of America (A/AC.TB/L.llL).E/

68. The jolnt proposal provided, inter alis, for the esteblishment at

United Nations Heedguarters of a special committee ccmposed of Member States the
representatives of which had\served on the General Ccmmititee of the most recent
regular session of the General Assembly. A Member State, the Secretary-General
or a person in respect of whom a judgment had been rendered by the Administrative
Tribunal, who cbjected to the judgment on the ground that the Tribumal had

exceeded 1ts Jjurisdictlon or competence, or hed erred on a question of law

E/ The text of thils joint proposal is identical with article 11 of the draft
amendment to the Statute of the Administrative Tribunal adopted by the
Committee, see paragraph 116,
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relating to the provisions of the Charter, or had ccmmitted a fundamental error
in procedure; might make an spplicetion to the committee to request an advisory
opinion of the Internaticnal Court of Justice on the matter. In the event of
such application, the committee should decide whether or not there was a
substantial basis for the application. If the committee decided that such a
besis existed it should request an advisory opinion of the Court.

69. If no application was mede, or if a decislon to request an advisory
opinion had not been taken within prescribed periods, the ﬁudgment of the
Tribuﬁal should become finsl. When the Court Hed given an advisory cpinion
pﬁrsuant to a‘reqpest, the Secretary-General should elther give effect to the
opinion of the Court or request the Tribunal to convene specially in order that
1t might confirm its original Judgment, or render & new judgment, in conformity
with the opinion of the Court. In any case in vhich an award of compensation
had been made by the Tribunal in favour of the person concerned and the special
cemmittee had requested an advisory opinion, the Secretary-General, if satlsfied
that such person would otherwlse be handicapped in protecting his interests,
should meke an advance peyment to him of one-third of the amount awarded, less
such terminetion benefits as had already been paid.

T0. The repréSentative of the United Kingdcm, on behelf of the co-sponsors of
the joint proposal, explained the understanding which the co-sponsors had with
respect to the Interpretation of the joint proposal. The joint proposal
represented the highest common factor of agreement and the co-sponsors proposed
that the Committee should recommend it to the General Assembly for consideration.
The Jjoint proposal was generallﬁ based on the proposal previously submitied
jointly by China, Traq and the United States of America (A/AC.T8/L.6), in that
it utilized the advisory procedure of the International Court of Justice. and
provided for a screening ccmmititee composed of Member States the representatives
of which had served on the Generel Committee of the most recent session of the
General Assembly. '
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Tl. There were importent differences, however. One of these was the provisiocn
concerning the scope of review, which represented a compromlse between the
position that review should be strictly limited to the grounds prescribed in
articlerlE of the Statute of the Adminigtrative Tribunal of the Intermaticnal
Labour Orgenisation and the position that review should be permitted on any
important question of law., The joint draft amendment provided three precise
grounds on which review would be permitted. First, any question of jurisdiction
or competence of the Tribunal; second, any question of law relating to the
provisions of the Charter; and third, any allegation that the Tribunal had
comuitted a fundamental error in procedure. The first and third grounds were
stbstantlially the seme as ﬁhose'specified in article 12 of the Statute of ILO
Administrative Tribunal. ‘

T2. The second ground was in additlon to those. The co-sponsors intended by
this phrase "a guestion of law relating to the provisions of the Charter" not
only to provide for a case where the Administrative Tribunal might be consldered
to have misinterpreted the Charter, Eut also to cover a case where the Tribunal
in interpreting and applying some of the Staff Regulations might do so in a
manner which might be considered inconsistent with the provisions of Chapter XV
of the Charter.

T3.  With respect to the right of a Member State to initiate review under the
Joint proposal, it was polnted out by the representative of the United Kingdom,
cn behalf of the co-spomnsors, that a screening committee had the final declsion
whether the application of a Member State for a review would be granted. It
was, therefbre, not the Member State vhich actlively requested review but a committe
of the Organization itself which was one of the Parties to the original
proceeding. The representative of the United Xingdcm, spesking for his own
Government, expressed the view that this safeguard would be further strengthenéd
by requiring the screening committee to ask for review only by a two-thirds
majority vote. The joint proposal provided that the screening committee should
establlish its own rules and the United Kingdom belleved that the question of the
required majority might be considered further by the General Assembly.
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7. With respect to the use of the advisory proceedings of the International
Court of Justice, the representative of the United Kingdom, speaking oh behalf

of the co-sponscrs, sald that the Joint propdsal tried to meet the difficulty
that the staff member would not have the gsame rights of representgtion before

the Internationsl Court as Member States or the Organizetion. It included an
express provision that "the Secretary-General shall arrange to transmit to the
Court the views of persons referred to in paragreph 1." The cO-Sponsors
recognized that, while this provision made adequate arrangements for presentation
of a staff member's views in written proceedings, it did not cover their
participation in oral proceedings. While it was not believed that a real
injustice could result from this apparent disadvantage, the General ﬁssembly
might conglder' the possibility of adopting a resolution expressing the hope that
the Member States and the Secretery-General should not éiercise their rights before
the Court in a menner that would take undue advantage of a steff memiber or other
person Interested in the cagse.

75. With respect to the jurisdictional guestion which had been ralsed concerning
the use of the advisory procedure of the Imtermational Court of Justice, the
representative‘of the United Kingdom suggested that the Secretary-General should
prior to the tenth session of the General Assembly, transmit the joint draft to
the President of the Internetional Court for his views on vwhether the Court would
be prepared to'exercise the functions which would be conferred upon it by the
provisions of the jolnt proposal, and, having regard to the provisiéns of
paragraph 2 of the joint proposal, the Court could give effect to them in a
manner completely falr to the parties concerned. It was suggested that on this
basis members of the Committee who entertalned doubts about the provisions for use
of the gdviscry procedure of the Court might feel able to acecept 1t provisicnelly,
leaving the General Assewbly to reconsider the position in the light of the
President of the Court's reply.
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76, With respect to the provisions in paragraph 2 of the joint proposal that
“the Ccmmitteé shaell decide whether or not there 1s a substantial basis for the
application”, it was intended that the screening committee should decide only
whether or not there was a genulne application within the grounds specified in
paragraph 1 of the joint proposal. The ccmmittee would have no further diseretion
and could not decide for itself whether it was desirable to request an advisory
opinion. If the committee Tound that there was a genuine application within the
grounds specified, then it would be under an obligation to request an

advisory opinion in accordance with the applicaticn. Under this provision

the co-sponscra of the jolnt proposal belleved that the influence of political
considerations would be reduced t0 2 minimum and, at the same time, the commitiee
would afford a safeguard against the excessive uge of the Tnternetional Court

of Justice.

T7. 'The representative of the United Kingdom further pointed out that the third
paragraph of the joint proposal dealt with the finality of judgments. If no
application for review wes made the Judgment would become final in thirty days.
If an gpplication was made, but the committee decided not to request an sdvisory
opinion, or if it tock no declsion within thirty days from the receipt of the
application, the Judgment would become final. When an advisory opinion was

given it might be of such & character that it would be quite clear vwhat action
must be teken in order to give effect to it. In these circumstances, the
Secretary-General was authorized to 1lmmedistely give effect to the edvisory
opinion. 1In cases where this was not possible 1n view of'the ‘terms of the
sdvisory opinion, or'where the Secretary-CGeneral had doubts as to the action
required, he would have tb reguest the Tribunal to convene speclally in order that
it should confirm 1ts judgment or give a new Judgment ln conformity with the
opinion of the Court. It was also provided that, when the Tribunal was not
requested to convens specislly, it should at its next session také whnatever formal
action was necessary elther to confirm its judgment or to meke any formal

ad justments in the judgment vwhich were necessary in corder to conform with the
opinion of the Court.
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78. With reépect to the ccmpositioq of the committee, the co-sponscrs considered
that 1t would be difficult and expensive to convene a committee in New York if

it were composed of individual experts vwho would not all live within a convenient
distance of United Nations Headguarters. The co-sponscrs therefore considered
that the Committee should be composed of Member States which would always be
represénted at United Nations Headguarters. However, they considered it desirable
that, g0 far as possible, Member States should appoint qualified experts, elther
jurists or persons having administrative experience. They suggested that the
General Assembly might consider the adoption of a resolution expressing this
wish.

79. The rebresentative of the United Kingdom added that the final paragraph of
the joint proposal had been drafted in view of the question raised by the
representative of Belgium concerning the status of judgments of the Administrative
Tribunal peﬁding the review proceedings. The co-gponsors felt that the only
practical question was whether or not any compensation which had been awarded

by the Tribunal should be paid pendling the opinion of the International Court

of Justice. Paragraph 5 of the joint prdpoaal‘provided that, if the
Secretary-General was satisflied that the person ccuncerned would otherwise be
handicapped in protecting hisg intérests in the review préceedings, he should
within fifteen days make an advance payment to the person concerned of an amount
whlch would be equivalent to one-third of the total compensation awarded by the
Tribunal less the amount of any termination benefits which had already been paild
to him. This sum would be repayable by the person concerned 1f the Internaticnal
Court of Justice eventually gave an opinicn which established that he was not
entitled to the whole or any pert of the sum which had been pald him.

80. The represéhtative of the United States of America said that the adequacy

of the joint proposal with respect t0 the scope Qf the screening committee's
authority to call for an advisory opinion had been s matter of seriocus doubt

to his délegatidn. Besides, his Government was still of the opinion that there
was great merit in the argﬂments in favour of the possibllity of review of

leggl questions generally and of excessive awards, regardless of particular

grounds or merit. However, in a spirlt of compromise and in order to meet the
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views of the majority - and further in the light of the lenguage finally
adopted in the "scope of review" formula, his Govermment had decided to
co-sponsor the jolnt proposal. The Government of the United States had the
followlng understanding of this forﬁula contained in the Joint proposal. The
draft proposal set forth three categories of guestions which were the basis

for judiclal review.

81. The first category of questions related to the power of the Tribunal and
to the steps required for invoking i1ts jurisdiction.

82. The second cetegory covered legal questicns tha£ related to provisions

of the Charter. It would include a question such as whether the Secretary-General's
judgment should be upheld in regard to the conduct of a staff member under
United Natlons standards of efficiency, competence, and integrity prescribed in
accordance with Article 101 of the Charter; or a question whether the
Secretary-General's acbion should be sustained in giving directions to a staff
member or taking disciplihary action against him, in view of the Secretary-
Ceneral's position as Chief Administrative Officer of the Organization under
Article 97; or e question involving the steff merber's duty to refrein from any
asction which might reflect on his positicn as an internaticnal officiel
responsible only to the Organization under Article 100, paragraph 1.

83. The third category of questions for review had been adopted from the Statute
of the ILO Administrative Tribunal and covered sericus procedural defects.

84, The representative of the United States polnted out that, 1ike the other
Governments represented in the Committee, his Government reserved the final
position that it would teke in the CGenersl Assembly on this and varicus other
points in the propeosal. TFinal positions to be taken in the Assembly would have
to aweit fuller study of the lenguage of the proposal itself and of the attitudes
which hed beenh expresged in the Committee - and of comments submitied by
Coverrments pursuant to General Assembly resclution 888 (IX). TFor example, his
Government would give further consilderation to certain suggestions and proposels
made in the Commitiee which might be of possible usefulness in meeting some of
the difficulties of this problem. These were: (1) the suggestion made by the
representatives of India and Australis that the Statute of the Administrative
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Tribunal should contaln an express provision requiring its members €0 possess
judieial qualifications; and (2) the proposal of Australia to remove the 1llusory
element of the amendment to article 9, paragrﬁph 1, of the Administrative
Tribunal's Statubte adopted in 1953. In addition, the United States would attach
equal importance to the clarificatlion respecting the competence of the
Administrative Tribunel proposed jointly by Argentine and the United States at
the ninth session of the General Assembly (A/AC.5/L.317).

85. The representative of China, also a co-sponsor of the joint proposal, sald
that his delegation assoclated ltself with the Interpretation of the provislon

of the Jjoint proposal concerning "an error of law relating to the provisions of
the Charter" glven by the representative of the United States. In particular,
his Govermment attached, in this conmnexion, great importance to Article 101,
paragraph 3, of the Charter. The representative of Iraq stated that his
Goveroment bed co-sponsored the joint proposal although-it would have preferred
a broeder scope of review. The understanding of his Govermment concerning the
weaning of the phrase "relating to the provisions of the Charter” was similar

to that of the United States and Chine, particularly as it related to Article 101.
86. The representative of Pakistan, also one of the co-sponsors of the joint
rroposal, expressed the view of his Govermment that paragraph 1 of the joint
proposal concerning the scope of review should be construed strictly, in a way
conslstent so fer as possible with article 12 of the Statute of the Administrative
Tribunal of the International Labour Organisation. He further belileved that the
General Assembly'should adopt a resclution inviting Member States to exercise
their rights before the Internatioﬁﬁl Court of Justice in & manner that would
ensure the equality of the parties. He also believed that it would have been
prefersble if a way had been found for the members of the screening committee

to bhe appointed for a term of three years in order to ensure the continuity of
its work.

87. The representative of Cuba supported the jolnt proposal because he favoured
both the limitations on the scope of review and the grant of the right to
intervene to Member States. The representative of Brezill also supported the
joint propossel., He believed that it provided safeguards to protect the interests
of all the parties concerned, including the staff members of the United Naticns.
A Member Stete could apply to the screening ccmmittee but not to the International
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Court of Justice directly. He believed that the screening committee would
ensure that applications of a purely political cheracter or of a provocative or
frivolous character would not be entertalned.

88, The representative of Cenada stated that, although his Government would
support the jolnt proposal as a whole, it could not support its second paragraph
because of the inclusion of the word "substantial." In the opinion of his
Government the word conferred a wider discretion upon the screening committee
than was consistent with the exercise of its functions 1In a completely judiclsl
manner .

89, The representative of Argentina stated that he supported the joint proposal.
He reserved, however, the position of his Govermment with respect to future
discussicns in the General Assembly. The representative of E1 Selvador declared
that he abstained on the jolnt proposal while reserving the position of his
Government with respect to future discussions in the General Assenbly.

90, The representative of France, whille a&mittiﬁg that the joint propasal
resembled the French proposal in dne fundemental detall, 1.e., the provision
goncerning recourse to the advisory juriedictlion of the International Court

of Justice, gtated that he could not accept it for two basic reasons. First,
the provision relating to intervention by Memher'Stétes appeared to him
unaccepteable. The Secretary~General glone was gquallfied to intervene in the
intefest of the United Naticns as a whole and, if that interest was at stake,
there was no reason to believe thet the Secretary-Generel would be indifferent
to it. Member States, on the other hand, could not rely on any private interest
for the purpose of justifying their intervention. Seéoad, the screening
committee composed of fifteen Member States would be political in character and
this would sgegravate the effect of the right granted to Member States to
initiate the review. His Govermment had accepted the prineiple of a screening
committee because such e committee would be an answer to the argument that the
Secretary-General would otherwise be in & difficult position when asked to
request an advisory oplnion. The Secretary-General would know that 1T scme
States would favour such request other Stetes would oppose it. Howevér, his
Government could not agree to the principle of a screening committee unless it
were formed bn a basis comparable with thatl underlying his proposal.


nihal.rashid
Sticky Note
None set by nihal.rashid

nihal.rashid
Sticky Note
MigrationNone set by nihal.rashid

nihal.rashid
Sticky Note
Unmarked set by nihal.rashid


/2909
English
Page 41

9L. The representative of France at the tenth meeting of the Committee withdrew
hig draft amendment to the Statubte of the Administrative Tribunal
(4/AC.78/1.7/Rev.1, annex I A) and introduced the following amendment
(A/AC.78/L.15) to the jolnt proposal:

l‘ll

Tle-

t'l[“

Paragraph 1: delete the words ‘s Meuwber State’ and 'such
Member State?!.

Delete peragraph 2 and substitute the following:

"Within thirty days from the receipt of an application under
paragraph 1 of this article, the Committee shall decide whether
or not there is a substantial basis for the application. If
the Committee decldes that such a basils exists, 1t shall
authorize the Secretary-General to request an advisory opinion
of the Court and the Secretary-General shall, in submitting the
case to the Court, see to 1t that the rights of the persons
mentioned 1n paragraph 1 are adequately safeguarded.’

Delete the second sentence of paragraph 3 and substitute the
following:

'If the Court has given an advisory cpinion, the Secretary-General
shall glve effect to that opinion, which shell be binding. The
Secretary-General may, if necessary, request the Tribunal to
convene specially in order that it shall either confirm its
original judgment or give a new Judgment in conformity with the
opinion of the Court.!

Delete paragreph I and substitute the following:

'A special cormittee 1s established consisting of five members
appointed, respectively, by (1)} the Secretary-General; (2) the
staff members of the United Nations; (3) the members of the
Fifth Committee; and (&) the members of the Sixth Committee.
The four representatives appointed as aforesaid shall then
appoint the fifth member to act as cheirman. The members of
the committee.shall be appointed for a term of twe years and
shall be eligible for re-election.’'

Paragraph 5, first sentence: delete the words 'if satisfied
that such person will otherwise be handicapped in protecting
his interests, shall within fifteen days of the decision to
request an advisory opinion make an advence payment to him...'
and substitute the following: 'after teking that person's
circumstances into asccount, may within fifteen days efter the
decigion to reguest an advisory opinion make an advance payment
to him...*."
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092. The representative of the United Kingdcm, on behalf of the co-sponsors, saeid
that they were unable to accept these amendments. He pointed out that the
deletion of the references to Member States would remove one of the main elements
of ccmpromise from the joint draft proposal, which did not give to Member States
the right to request an advisory opinicn, but only the right to invite the
cemmittee to meke the request. The amendment to peragraph 2 intrcduced a new
end unnecessary step in the review procedure. As regards the amendment to
paragraph 3, the joint draft proposal had not included s provision to the effect
that the Court's advisory opinion would be binding becauge some members of the
Committee objected to saying expressly that an "advisory opinion" was "binding”.
& further objection to the French amendment to paragreph 5-was that it might not
always be practicable for the Secretary-General to give effect to the opilnion of
the Court. In some cases it night be necessary for the Administrative Tribunal
to issue a new Jjudgment or eveun %o rehear the case; the SecretaryQGeneral would
then give effect to the Tribunal's new judgment. The committee propdsed by the
French representative in his fourth amendment would be difficult end expensive
to convene. The amendment to paragraph 5 would not glve the Secretary-General

a sufficiently definitive directive.

95. The representative of the United Kingdcm added that hie Government, like
other members of the Committee, would wish before the tenth session of the
General Assembly to reconsider tﬁe Joint draft proposal in the 1light of ccmments
received from other Govermments and the interpretatlcns put upon it. The
Unlted Kingdom might then wish to suggest amendments and would of course be gled
%o discuss any proposals for amendments put'forward by other Governments.

ok. The representative of Australia said he would not press the Comittee to
vote on or to take a position in respect to part II of the propogal of Australia
which related toc the same ground covered by the new Jjoint prdposal. He did not,
however, withdraw the proposal nor retreat from the principles on which it was
based. He reserved the right of his Govermment to return to any or all of the

provisions of this proposal in the General Assembly.
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95. Regarding the joint proposal, the representative of Australia could not
accept it for the following reasons. 1In the first place, judicial review, he
believed, should take the form of appeal open on wide rather than narrow grounds.
It should include all questlcons of law, and while scme narrowlng of the scope of
review might have been accepted to achieve compromise, Australisa considered that
the scope of review as provided in the joint.proposal was entirely 100 narrow.
96. In the second place, Australia had comsidersble doubt regarding
constitutional aspects of a procedure which would make use of the advisory
procedure of the International Court of Justice. Tn accordance with the
suggestions of the co-sponsors of the joint proposal, this questicn might be
decided by the Court ltself before the report of the Committee was consldered
in the General Assembly. In addition, the representative of Australia stated
that his Govermment did not comsider it in keeplng with the dignity of the

Court ‘that the advisory procedure deslgned to deal with questions of an entirely
different kind should be used to determine rights between the Organization and
an individual.

O7. Finelly, +the representatlive of Austrelia stated thaet his Govermment could
not accept the provision which gave to a Member State the right to initiate
review proceedings even though the exercise of this right'was filtered through

a committee of the General Assembly. While the Organization was a party in such
cases, Member States were not, and Australla comsidered that the interests of
the Organizaetion should be left in the hands of the Secretary-General, who was
the a@prOPriaté organ to deal with these matters.

98. The representative of Belglum was unable to support the joint proposal.
Paragraph 1 was unsatisfactory because 1t gave a Member State a right to apply
for the review of Aministretive Tribunal judgments in proceedings to which it
had never been s party. Paragraphs 2, 3 and U provided for a committee which
did not have a judicial chargecter, but was entrusted with an essentially Jjudicial
function. This committee was glven the Jjudicial power to reject without appeal
applications for review, although it lacked the qualifications to perform this
judieial function.
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09. The representative of Belgium further considered that the provisioms of the
joint proposal relating to the International Court of Justice were unsatisfactory.
According to paragraph 3, the advisory opinion of the Court would be binding and
the procedure would,; therefore, have'a contentious character. The contentious
Tunction of the Court, however, was strictly_limited by its Statute to disputes
between States. Furthermore, the joint proposal did not provide satisfactory
equallty betuween thé varties in a proceeding before the Court. By virtue of
Article 66 of the Statute of the Court, Member States and the Secretary-General
would have the right to.deposit wrltten statements and to make oral stétements.
Such o right was much broader than that given to staff members under pafggraph 2
of the joint proposal, which provided cnly that the Sécretary-General should
arrange to transmlt to the Court the views of the staff mewmber concerned.

100, Finally, the representetive of Belglum stated that he would sbstain on
peragrapn 5 of the joint propesal. While this paragraph partially met the point
raised by his delegation, 1t maintained the principle of a stay of execution

of the Judgment and only slightly mitisated ilts consequences; Furthermore,

the mitigation was lelt to the discretion of the Secretary-Genersl who was a
rarty to the dispute.

101. The representative of India stated that he was opposed to the joint proposal
Tor the following reasons. Peragraph 1, which permitted a Member State to apply
Tor a review of a judgment in a proceeding to Which‘it was not a par£y5 intrdduced
a new principle contrary to the established rules of law. A Member State, he |
declared, could at any time communicate its view to the Secretary-General, but
could not do more than this since only the Secretary-General was entltled to
represent the Organization in these cases. Furthermore, under paragraph k&, the
task of drafting the request for an advisory opinion would be entrusted to a .
committee which lacked the necessary legal qualifications. The ccmmittee would
have purely Judicial functions similar to those exercised by a British court in

granting leave to appeal or by the chambre des requétes in French law., He,

thereflore, considered it preferable that the function assigned to a committee
by the joint proposal should be performed by a panel of the Administrative
Tribunal ccmposed of those members who had not participated in the initial
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judegment. The representative of India also believed that paragraph 3 of the
joint proposal would place the Secretary-General in a delicate position.

102, The représenfative of India considered, however, that the primery difficulty
with the joint proposal was that the International Court éf Justice could not
become a reviéw tribunal competent'to settle a dispute between the United Naticns
and a sbtaili member undér either the letter or the spirit of the United Nations
Charter and the Statute of the Court. He also thought that 1t would be
impossible tO‘COﬂ#iﬂCE the staff that the equality of the parties would be
ensured under ‘the procedure outlined in tﬁe Joint proposal.

103, The representative of Norway stated that his Government was also opposed

to the jolnt proposal. He considered that the procedure cutlined in the joint
proposal was not fully in conformiﬁy with pafagréph 2 of General Assembly
resolution 888 (IX). Tt did not provide for a truly judicial review, but for

a ccmbination. of what closely resembled a political review and =a judicial

review., The first stage was somewhat political in character and the second

stage was judiéial.

104, With respect to the first stage, the representative of Norway considered
that 1%t was cobvious, in the light of the proposed procedure and the situations

1n which a Member State might feel inclined to ask for review, that the Member
State 1n question would have largely political motivations for its request.
Furthermore, he did not consider that the parties would be on an egual footing
in the first stage. While, in a formal sense, the ccmmittee would have to apply
baslically legal criteria, there would he considerable rocm for arbilirary decision
in determining whether there was a substantial basis for the application. He
consldered that it would be more difficult for a staff member who requested a

" review to convinee the committee that there was a substantial basis for his
applicatlion than it would te for a Member State which might even bhe represented
on the committee itself.
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105. The representative of Syria also stated that he could not support the joint
proposal. For the legal considerations which he had previously set forth (see
paragraphs 26 and 27), the Internatiomal Court of Justice should not, he believed,
be the reviewing body. Furthermore, a right to inltiate the review procedure
should not be granted to a Member State. It was a univefsally‘accepted Judiclal
principle that the right to apply for a review could not be exerclsed by a

perty which had not been involved in the proceedings in the lower court.

1C6. The representative of Syria agreed with the representative of France that
a screening committe should be a small technical body ccmposed of experts, and
not a commitiee of Member States such as that defined in the joint proposal.
Furthermore, the representative of Syrils consldered thet paragraph 5 of the

joint proposal was not clear. The fact that the Secretary-General would have

the right to make sn advance payment of one-third of the total amount of
compensation should indicate, he belleved, that the review procedure would not
susperd the judgment. If this were so, however, he considered it inappropriate
that only one-third of the full emount should be paid. He considered it
inadmissible that z review should operate as & rartial sfay, or that the decision
whether to wake the advance shovld be left to one of the parties. The
representative of Syrla stated that he would, therefore, abstain ‘on peragraph 5
of the joint proposal.

107. The repregentative of Israel agreed with the provisions of the joint
proposai which defined the scope of review and which accepted the International
Court of Justice as the reviewing bedy. He bhelieved, hocwever, that the screening
comﬁittee s@ould be g technical body compoged along the lines suggested by France
and he was not satisfled with the provisions of the joint proposal conecerning

the initiation of review.

108, .The‘representative of the Steff Council, who was requested by the Committee
to explain the views of the Staff Council, considered that the review procedure
contemplated in the joint propos@l could not properly be termed a "judicial
review" within the meaning of General Assembly resblutiop 888 (IX). The
cemmittee which would be established by pareagraph b of the joint proposal,
although charged with the function of deciding vhether there was a substantial
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basis for an application, was not a Jjudicial body. He believed that the
non-~judieial character of the proceedings was further confirmed by the fact that
Merber States could participate as third perties. A staff member might be
placed in the difficult position of either opposing the views of Member States
including his cwn, or of not partlcipating in the procedure. The representative
of the Staff Council thought that for a staff member to challenge the views of
Member States might not be comsidered consistent with the provisions of the
Charter governing the character, duties and responsibilities of staff members

as international civil servants. H2 also believed that questions of morale,
prestige and publicity would be involved.

109, The Staff Council also was of the vlew that the sdvisory procedure of the
International Court of Justice should not be used with respect to questions
arising between the Secretary-General and a staff member which were strictly
internal and administrative. The representative of the Staff Council also
considered that the provisions of paragfaph 5 concerning an advance of funds
which might have to be repaid were impractlcal, and'thought that e different

arrangement, perhaps involving tempcrary reinstatement, should be worked outk.

B. Declsions of the Committee

110, The representative of Norway proposed orally that the Committee should not
vote on any of the drafts before it but that all the texts shOuld_be annexed

to the report of the Ccmmittee which should present o complete, faithful and
objective plcture of its work. This proposal was supported by the representatives
of Belgium, El Salvador, France, Syria and Indis. The representatives of Syria
and India considered that, under General Assembly resolution 888 (IX), the
Committee was not expected to make a proposal td the General Assembly but

werely to stud& the questlon of the establishment of é review procedure in all
its aspects. Since there was no general agreement on any one proposal, the
representative of Belgium considered that it would not be desirable to crystallize
the positibns of delegations until they had head the advantage of receiving the
viewrof Member States and the advice of the President of the International

Court of Justice.
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111. The representatives of Argentina, Australia, Paklstan, the United Kingdom
and the United States of America believed that the Committee would not be
fulfilling its mandate unless it made every effort to provide the General
Agsembly with'a basis for discussion and that it could only indicate the areas
of agreerent and disagreement by taking a vote. The representative of Pakistan
felt that if a solution could nct be found in the Committee it would be even
more difficult for the sixty Menbers of the General Assembly to reach a solution.
112. The representative of Israel said that his delegation did not take a
position on the propesal of Nerway since the procedural QueStion of how the
Committee should take into account the cémments of Member States and the reply
of the President of the Internationsl Court of Justice had not been settled.
113. The Committee rejected by 10 votes to 6, with one abstention, the proposal
of the representative of Norway not to vote on any of the drafts before it.
11k, After the conclusion of the debate on the specific proposal and
suggestions before 1t, the Committee proceeded to the vote.
115, The results of the vote were as follows:
Voting first paragraph by paragreph on the French amendment (A/AC.TB/L.lB) to
the proposal submitted jointly by China, Irag, Pakistan, the United Kingdom and
the United States of America (A/AC.7T8/L.14 and Corr.l) the Committee rejected:

(1) The first peregraphby 9 votes to 6, with 1 abstention;éf

(2) The second paragraph by 10 votes to 1, with 6 abstentions;

(3) The third paragraph by 8 votes to 2, with 7 abstentions;

(4) The fourth parsgreph by 9 votes to 2, with 6 abstentions;

(5) The fifth paragreph by 8 votes to 3, with 6 abstentions.

The Committee then voted paregraph by paragraph on the joint proposal
(A/AC.78/L.1% and Corr.l) and adopted:

(1) The first paragraph by 9 votes to 5, with 3 abstentions;

(2) The second paragraph by 8 votes to L4, with 5 ebstentions;

5/ The representative of Syria, who had been absent during the vote om the
first paragraph of the French amendment, steted that had he been present
he would have voted in favour of thils paragrapgh.
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(3) The third paragraph by 9 votes to 4, with 4 ebstentions;

(k) The fourth paragraph by 9 votes to 5, with 3 abstentions;

(5) The fifth paragraph by 9 votes to none, with 8 abstentions.

The Committee voted by roll-call on the joint proposal as a whole, The

voting was as follows:

In favour: Argentina, Brazil, Canada, China, Cuba, Iraq, Pskistan,
United Kingdom end the Unlted States of America;
aninst: Belgium, India, Norway, Byria;

Abstaining: Australias, El Salvador, France, Israel.
The joint proposal as a whole was adopted by 9 votes to 4, with

4 gbstentions.

Finally, the Committee voted paragraph by paragraph on the Australian

propoaals.éj (A/AC.T8/L.12, annex I E)

It adopted the first paragraphZ/with an sddition proposed by Indiaéj

(A/6C.78/L.11, annex I'D) by 15 votes to none, with b abstentions. It rejected:

(1) Point (2) of the third paragraph by 6 votes to 5, with 5 abstentions;
(2} Point (b) of the third paragraph by 6 votes to 4, with 6 abstentions;
(3) Point (¢) of the third paragraph by T votes to 3, with 7 abstentions.

The second paragraph of the Australiasn proposals was not voted upon after
the representative of Australia stated that be would not press for a vote
upon it.

The representative of Australia, in order to conform more nearly with
the text of Artiele 61 of the Statute of the International Court of
Justice, replaced the words "a misteke or fact" by the words "some fact”
the first time they appear in the paragraph and deleted the words
"mistake or" the second and third time they appear.

The representative of India deleted the words "or orders" in his
proposed addition since there 1s no reference to "orders" in the
Jtatute or in the practice of the Tribunal.
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Chapter IV

RECCMMENDATIONS

116. The Committee, therefore, recommends to the General Assembly for its
conglderation the following draft amendments to the Statute of the Administrative
Tribunal of the United Wations:
Add the Tollowing two new articles after article 10 of the Statute of
the United Nations Administrative Tribunal and renunber subseguent articles
accordingly:
Avticle 11

1. If a Member State, the Secretary-General or the person in respect
of whom a judgment has been rendered by the Administrative Tribunal
(inecluding any person who has succeeded to his rights on his death)
cbjects to the judgment on the ground thaet the Tribunal has exceeded
its Jjurisdiction or competence, or has erred on a question of law
relating to the provisions of the Charter, or has committed a
fundamentel error in Proce&ure, such Member Stete, the Secretary-
General or the person concerned mey, within thirty days from the date
of the judgment, meke a written application to the commitiee established
by paragraph 4 of thils article asking the commitiee to reguest an
advisory cpinion of the International Court of'Justice on the matter.
2. Within thirty days from the receipt of an spplication under
paragraph 1 of thils article, the cormittee shall declde whether or
not there is a substantlal basis for the spplication. I the
committes deecides that such s basis exists, it shall request an
advisory opinion of the Court, and the Secretary-CGeneral shéll

errange to transmit to the Court the views of the person referred

to in paragraph 1.

r A, If no epplication is made under paragraph 1 of this article, or
if & decision to request an advisory opinion has not been taken by the
committee, within the perlods preseribed in this article, the judgment
of the Tribunal shall become final. In any case in which a request has
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been made for an advisory opinion, the Secretary-General shall either
give effeet to the opinion of .the Court or reguest the Trlbunsl to
convene specially in order that it shall confirm its originel judgment
or give a new Jjudgment, in conformity with the opinion of +the Court.
If not requested to convene specially the Tribunal shall at its next
seesion confirm its judgwent or bring it into conformity with the
cpinion of the Court.

4. For the purpose of this article, a special committee is
established and authorized under paragraph 2 of Article 96 of the
Charter to request advisory cpinions of the Court. The committee
ghall be composed of the Member States ‘the representatives of which
have served on the General Committee of the most recent regular sesslon
of the General Assembly. It shall meet at United Nations Headquarters
and shal; establish its own rules.

5. In any case in which award of comﬁenaation hes been made by the
Tribunal in favour of the person concerned and the committee has
requested an advisory qpinidn under paragraph 2 of this article, the
Secretary-General, if satisfied that such person will otherwise be
handicapped in protecting his interests, shall within fifteen days of
the decision to regquest an advisory opinion make an advance payment to
him of one-third of the total amount of compensation awarded by the
Tribunal less such terminaﬁion benefits, if any, as have already been
paid. ©BSuch advance payment shall be made on condition that, within -
thirty days of the actioﬁ of the Tribunal under paragreph 3, such
person shall pay back to the United Netions the emount, if any, by
which the advance payment exceeds any sum'to which he is entitled in

accordance with the opinion.
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Article 12

The Secretary-General or the epplicent way apply t6 the Tribunal for e
revision of a judgment on the basis of the discovery of some fact of such a
nature as to be a decisive factor, which fact was, when the judgment was
given, unknown to the Tribunel end also to the party claiming révision, always
provided that such lgnorance was not due to negligence. The application must
be mede within thirty desys of the discovery of the fact and within one year of
the dete of the judgment. Clerlcal or arithmeticel mistakes in judgmeﬁts, or
errors arlsing thereig from eny accldental slip or omission, may at any time
be corrected by the Tribunel either of its own mobtion or on the application

of any of the parties.
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ANNEX I

FROPOSALS AND SUCGGESTTONS CONSIDERED| BY THE SPECTAL COMAITTEE
ON REVIEW OF ADMINISTRATIVE ¢RIBUNAL JUDGMENTS

A. TFrance: revised draft amendmept to the Statute of the
Administrative Tribunal of the! United Nations 9/

(A/8C.78/L.7/Rev.1
13 April 1955
ORIGINAL: FRENCH)

I. In any case in vhich the Secretarthene#al or any other perty to a
dispute before the Tribumal challenges a decision of the Tribunal regarding
its Jurisdiction, or considers that a decisi&n of the Tribumal 1s vitiated
by a fundamental fault in the procedure, the ‘saild perty shall be entitled,

in the month following the delivery of the Judgmﬁnt to submit or to request
the Becretary-General to submit the questlon‘as to the validity of the
decision given by the Tribunal to the Internatlonal Court of Justice for

an advisory opinion. . ﬁ
IT. The case may be referred to the Court O@ly‘with the approval of the
special committee set up in accordence with ﬁaragraph IV of this article:;
however, i1if the gpecial committee gives its &pproval reference to the Court
shall thereupon become obligatory. The case shall be referred to the Court
without further delay if the committee fails. to give its opinion within

one month of being called upon by the Secretqrtheneral to do so.

9/ The original French proposal (A/AC. TB/L 7) which was distributed as a
Conference Rocm paper to menmbers of the‘Commlttee on f April 1955
contained the following second paragraph in place of paragraphs T and
IV of the revised draft: |

TT. Whenever he is so requested by enother party to a dispute,
the Secretary-General maey refuse to refer the case to the Court
only in accordence with the concurment and motivated opinion of
the Chalrman of the Special Advisory Board provided for in
Staff Regulation 9.1{(a). ‘That. opinion must be given in the
month following the partyls requesﬁ "
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IIT. The opinion given by the Court shall be binding. In any case where 1its
application requires the asmendment of the Judgment given, the Aaministrative
Tribunal must, at the request of the Secretary-General and not later then three
months after the opinion was given, smend 1ts Judgment - accordingly.

Ve A special appeals committee shall be set up, composed of five menibers
appointed respectively by (1) the Secretary-General; (2) the steff members of
the Orgenization; (3) the members of the Fifth Committee; (4) the members of
‘the Sixth Committee; the four representatives thus appointed then designating
the fifth member, who shall act as Chalrman of the committee. The members of
the committee shall hold office for two years and shall be eligible for

re-appointment.
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B. China, Trag, United States of |America: revised draft
amendment to the Statute of tie United Netions
Administrative Tribunal 10/ '

(A/8C.T8/L.6/Rev.1
1k April 1955
ORIGINAL: ENGLISH)
Add the following new article 11 after erticle 10 and renumber subseguent

- articles accordlngly:
Article 11

1. A Committee for the Initiation of Judicial Review of Judgments of
the United Nations Administrative Tribunal, herein referred to as the Committee,
is estébiished to meet gt United Nationes Hesdquarters when s proposal is made
under paragraph 2 of this article. It shall be composed of the Seecretary-
General, of the Member States whose representatives have served on the General
Committee of the most recent reguler session of the United Nations General
Assenbly and of = representative of the Staff Council of the Secretariat of
the United Neticns. Tt shall esteblish its own rules.

2. Within thirty dayssof judgmenf a Mémber State, the Secretery-Genersl
or the staff member may propose in writing to the Committee the reference to
the TInternsticonal Court of Justice of important legal questions raised by the
Judgment. In such cases the Committee may establish an additional periocd
not to exceed seventy days from dete of Judgment for its congideration of the
metter. If at the end of the period of thirty deys or such extended pericd,
if any, & decision to request an advisory qpinion has not been taken, the
Judgment of the Administretive Tribunal shall become final and without appeal.

;9/ In the original proposal of China, Irag .and the Unlted States of America
(A/AC.TB/L.G, 12 ppril 1955) the First peragraph of the draft amendment
was as follows: ° '

"l. A Committee on Judicial Review of Judgments of the United Nations
Administrative Tribunal, herein referred to as the Committee on
Review, is established to meet from time to time as it shall determine
at United Mations Headquarters. I% shall be composed of Member
States whose representatives have served on the most recently
constituted General Committee of the United Nations Qeneral Assembly.
It shall estsblish its own rules.”
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3. If reference to the Internatiomal Court of Justice has been proposed,
the Committee is authorized to submit to the International Court of Justice
for advisory opinion legal questions raised by the judgment of the Aﬂminisﬂrative
Tribunal which the Committee on Review considers to be of such importance as
to warrant judicial review. Such advisory opinions shall e binding upon and

given effect by the Administrative Tribunal.
(NOFE: A consequential smendment of article 10, parsgreph 2, would read:

"Subject to Article 11, the judgments shall be final and
without appeal.")
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C. Supgestions by the Secretary-General cn judicial review
of Administrative Tribunal judgments 11/

(a/5C.78/L.8
12 April 1955
ORIGINAL: ENGLISH)

In the first plece, the Secretery-Generel believes thet it might be
desirable to have sn express provision in ﬁﬁe Statute. of the Administrative
Tribunal for revisicn of judgments by the ?ribunal itself in the event of the
discovery of a material misteke of fact oréhew material fact. For this
purpose an article might be added to the SﬁFtute along the Pollowing lines:

The Secretery-Generel or the aspplicant may apply to the Tribunal for

a revision of a judgment on the basis f the discovery of a mistake or
Tact of such a nature as to be a declaave factor, which mistake or fact
wes, when the judgment was given, unknown to the Tribunal and alsc to
the party claiming revision, always prpv1ded that such ighorance was
not due to negliigence. The epplicatipn must be made within thirty
days of the discovery of the mistake or faet and within one year of the
dete of the judgment.

In the second place it is suggested that the most satisfactory review
procedure might be based on the fb6llowing pblnts

(a) The scope of review should be llmited to gquestions of law involving
only questions of jurisdicticn or fundamental defect 1in procedure as is
provided in Article 12 of the Statute of the Administrative Tribunal

of the Internatiocnal Lebour Organisatipn. There should be no retrial
of the facts, nor of points of law generally.

(b) The reviewing Tribunal should havé the authority, where possible,
to render a Tinal judgment in the case, Only vhen it i1s impossible on
the existing record to render such final Jjudgment, should the reviewing
Tribunal be asuthorized to refer the cage beck to the Administrative
Tribunal.

(c) The reviewing body should be compoésed of three (or five) members

gppointed by the President of the Intepnaetional Court of Justice from a

1list containing the names of (1) the meémbers of the Permanent Court of

Arbitration who have been selected by Nembers of the United Nations

end (2) not more than four persons having the same qualificaticns as

I

11/ The following is a modified text of the suggestions originally distributed
to menbers of the Cecmmittee on 11 Aprll 1955 as a Conference Rocm paper.
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members of the Permanent Court of Arbitration notified to the President
of the Tnternational Court of Justice by each Member of the United Nations
not represented in the Permenent Court of Arbitration. '

(d) The review might be initiated by either the Secretary-General, the
applicant or, if it were considered desireble, by eny five Member States.

(e) Only e relatively short time pericd of one or two months should be
gllowed in which the review mey be initiated, and the procedure should
ensure the disposition of the case by the Review Tribunal within an
additional two months. '
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D. India: proposed addition| to suggestions by the
Secretary-General on judibial review of
Administrative Tribunal judgments 12/

(a/AC.78/1..11
13 April 1955
ORIGINAL: ENGLISH)

Add the following sentence to the draft article on revision suggested in
the first paragraph of the suggestions by ﬁhe Secretary-Ceneral
(4/AC.78/L.8, Annex T ¢):

Clerical or srithmetical mistakesd in Judgments, or orders, or
errors arising therein from any accldental slip or omisslon, may at
eny time be corrected by the Tribunal either of its own motion or on
the application of any of the parties.

12/ This text, with the delétion of the words "on order”

| » Wwas subsequently
proposed by India as an smendment +to part I of the draft proposal iof
Australia on judicial review of Administrative Tribunal Judgments
(A/2C.78/L.12, annex I E).
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B. Australis: draft proposel on Jjudicial review of
Aaministrative Tribunal judgments

(8/5C.78/L.12
13 April 1955
CRIGINAL: ENGLISH)

I. Revision on discovery of misteke of fact

Tt would be desirsble to have an express provision in the Statute of the
Administrative Tribunal for revision of Judgments by the Tribunal itself in
the event of the discovery of a materlal mistake of Ffact or mew materiel Tact.
For this purpose an article might be added to the Statute along the following
lines:

The Secretary-CGeneral or the applicent may apply to the Tribunal for a
revision of a judgment on the basis of the discovery of a mistake or
Pact of such a nature as to be a decisive factor, which misteke or fact
was, when the judgment was given, unknoyn o the Tribunal and also to
the party claiming revision, always provided that sueh ignorance was
- not due to negligence. The application must be made within thirty days
of the discovery of the misteke or fact and within one year of the ‘ :
date of the judgment. 13/ :

II. Review on guestions of law

1. The review should teke the form of an appeal.

2. The reviewing body should be composed of three members appointed by the
.President of the Internations). Court of Justice frcm a list_contaiﬁing the
names of (1) the renbers of the Permenent Court of Arbitration who have been
gelected by Members of the United Nations; and (2) not more than four persons
having the same qualifications as members of the Permenent Court of Arbitration
notified to the President of the International Court of Juétice by each Member
of the Unlted Netions not represented in the Permanent Court of Arbitration.

}é/ Australia orally amended this text by replacing the words s mistake
or fact" by the words "some fact" the first time they appear, and by
deleting the words "mistake or" the second and third time they appear.
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3.  Appeasl should lie on all substantialwqpestions of law includingﬁ
(a) Questions of jurisdiction; |
(b) Fundamental defect of proceaure,
(c) Misinterpretation of Statute of Admlnlstratlve Tribunal or of
staff regulations or rules;
(&) Went of evidence to support flnﬁlng on which Jjudgment is based
(e) Menifest inadequacy or manlfest“exce551veness of compensatuon
fixed by Administrative Tribunal having regard to the principle%
properly applicable. h
4. It should be open to either the Secretary-Ceneral or the applicént to
submit to the review tribumnal a written &mpllcatlon for leave to appeal
against a Jjudgment of the Administrative Trlbunal. Only if the rev;ew
tribunal should find that the‘applicationﬁdisclosed the existence ofia
substantiel guestion of law, might 1t grant leave to appesl end proceed to
hear the appeal.
2+ The reviewing tribunal should have the authorlty, where possible, to
render a final judgment in the case. Cnly when it is impossible on the
existing record to render such final judgﬁent, ghould the reviewlng
tribunal be authorized to refer the case back to the Administrative Tribunal.
6. Only a relatively short time period @f one or ‘two months should be
allowed in which the review may be initia#ed, and the procedure should ensure
the disposition of the case by the reviewftribunal within an additional
two months. |

ITT. Principles governing compensatlon

Article 9 of the Statute of the Admimistrative Tribunal should be
amended 55 follows:
(a) Insert after the words "prOV1deé that such compensation” in the

second sentence of paragraph 1, the Words "ineluding normal termination
indemnities™

(p) Delete the sentence in paragr&ph 1 commencing "The Tribunal may,
however, in exceptional cases"
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(c) Insert the following at the end of paragraph l:

UTn fixing the amount of compensation t0 be paid in any case,
the Administrative Tribunal shall have regard to the following
prineciples:

(i) Vhere employment is for en indeterminate period, the amount
of compensation should be related to the period which might
be regarded as reasonsble notice of termination of
employment and,

(i1) Where employment is for a determinate pericd, compensetion
should not exceed the applicent's salary for the unexpired
portion of such period.”
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F. India: draft amendment t6 part II of the draft
proposal of Australia on judieial review of
Administrative Tribunal Judgments

(a/4C.78/1..13
14 April 1955
ORIGINAL: ENGLISH)

Substitute the following for peragraph 2 of part II of the Australian draft
proposal (A/AC.T8/L.12, smnex I E):

"The reviewing body should be composed of three members sppointed
by the President of the International Qourt of Justice from a list of
persons who are or have acted as judges of a superior court in thelr
respective States or who are or have been members of the Permenent
Court of Arbitration”. :

'
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G¢. China, Iraq, Pakistan, United Kingdom end the
Unlited otates of fmerica: draft amendment to
the Statute of the United Nations
Administrative Tribunal

(8/AC.78/L.14 end Corr.l
20 April 1955
ORIGINAL: ENGLISH)

Add the following new article 1l after article 10 and renumber articles

sceordingly:

(Note:

The text of the draft article 11 1s the seme as the
dreft article 11 recommended for consideration to the
General Assembly. See faragraph 116 of the report of
the Committee.)
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Frence: emendment to the draft emendment to the Statute
of the United Nations Administrative Tribunal proposed
by China, Iraq, Pakistan, United Kingdom and the
United States of America
(4/AC.78/1..15
21 April 1955
ORIGINAL: FRENCH)

For text of the emendment prdposed by France see paragraph 91
of the report of the CQmmittée.)
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MEMCRANDA AND WORKING |PAPERS SUBMITTED TO THE COMMITTER

BY THE SECRETARY-GENERAL

A. Judicisl review of Rdministrative Tribunal Jjudgmentes:

working paper subm;tted by the Secretary-General

(A/AC.T8/L.1 and Corr.l
22 March 1955
ORIGINAL:
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INRODUCTION

l. The General Asséﬂbly of the United Nations at its 515th meeting on

17 Decenber 1954 adopted resolutlon 888 (1X). ©Part B of this resolution which
¢oneerns the Judlclal review of Judgments of the United Nations Administrative
Tribunal provided as follows:

2. Accepts in princ1ple Jud1¢ial review of Judgments of the
United Nations AdminlstratiVE Trlbunal

3. Requests Némber States to! communlcate to the Secretary-General
before 1 July 1955, their views on the establishment of procedure

to provide for review of the Judgments of the Administrative Tribunal
end to submlt any suggestions Whlch they may consider useful;

b, Invites the Secretartheneral to comsult on this matter with
the specialized agencies concerned;

5. Eatablishes a Speclal Committee composed of Argentina, Australis,
Belgium, Brezil, Canada, China, Cuba, El Salvador, France, India, Iraq,
Israel, Norway, Pakistan, Syrie, the Union of Soviet Socialist Republics,
the United Kingdom of Great Britain and Northern Irelend and the

United States of fmerica, to meet at a time to be fixed in consultation
with the Secretary-Cenerel to E;.ftudy the question of the establishment

of such a procedure in sll its aspects and to report to the General
Assembly at its.tenth session; |

6. Requests tﬁe Secrefary>6eﬁéral to notify all Member States of the

date on which the Speciel Ccrmittee shall meet.”
2. The present working paper has Heen prepared for the Special Committee
established by the aﬁove resolutionipursuant to a suggestion of representatives
of the members of thé Special Commiﬁﬁee et a consultation held cn 7 February 1955
This working paper cénsists of thréeﬁparts. Part I contalns & historical
survey of the guestlidn of judicial r%view of Administrative Tribunal judgments
in the League of Nations, the Tnternhtional Labour Organisation end the
United Nations. Thé‘scope.of.this %urvey‘is narrowly confined to the aspect
of judicial review aﬁd is in no way & history of the Administrative Tribunals

themselves. Part IT describes the brocedures available for the consideration
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of a case prior to its submission to the Administrative Tribunal. Part IIT
of the working peper consists of an'analysis of some of the more importeant
gquestions involved, namely, the review tribunal, the initiation of review,
the scope of review and the powers of the reviewing body. Some alterrative
possibilities vhich might be considered by the Committee with respect to
each of these questions is mentioned.
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PART I - HISTORICAL SURVEY!OF THE QUESTION OF JUDICIAL REVIEW OF
JUDGMENTS OF ADMINISTRATIVE TRIBUNALS

A. The Administrative Tribunal of the League of Netions

5. The Administrative Tribunal of the League of Nations was established by &
resolution of 26 Sepﬁember 1927 of the League Assembly (League of Nations,
Official Journal, 9th Year, No. 5, May 1928, p. 751, Annex 1). Article VI of
the Btatute provided that " judgments shall be final and without eppeal”.
4. There was no provision for review of judgments in the Statute. It appears
that during the drafting of the Statute, the only reference which was related
to the subject of review was a statement in the Report of the Supervisory
Commission made in comnnexion with its explanstion of remedies which could be
given by the Tribunal. The Report of the Supervisory Commission stated:
"No provision for the revision of judgments of the Tribunal is inserted
in the Statute. It is considered that, in the interests of finality
and of the avoidance of vexatious proceedings, the Tribumal s judgments
should be final and without appeal, as is provided in Article VI,
peragreph I." (League of Nations, Official Journal, Special Supplement
No. 58, Records of the Eighth Assenbly, Meetings of Committees,
Minutes of the Fourth Committee, page 254).
5. After the establishment of the Tribunal the question of judicial review
of ite Judgments does not gppear to have been raised. However, at the final
session of the Assembly of the League, the Assembly decided not to pay awards
of compensation in cases which involved eleven former employees of the League
of Nﬁtions and two former employees of the International Labour Office. Certain
members expressed strong reservatlons to this decision. The circumstances in
which the Assembly reached this decislon and the arguments advanced in favour
end ageinst are described in the stetement submitted by the Secretary-General
to the International Court of Justice in the advisory proceedings concerning
the effect of Awards of Compensation ﬁade by the United Nations Administrative
Tribunal (Internastional Court of Justice, Pleadings, Unlted Nations
Administrative Tribunal, pp. 221-226).
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B. Adminigtrative Tribunal of the International Lebour Organisation

6. Tntil the dissolution of the League of Nations in 1946 the jurisdiction of
the Administrative Tribﬁnal of the League was availeble to officilels of the
Tnternational Labour Office and upon the dissolution of “the League the Tribunal
was taken over and maintained by the Internaticnal Lebour Orgenisation. The
jurisdiction of the Tribunal is at present accepted by WHO, UNESCO, ITU, WMO

and FAO. | |

Te As noted in paragraph 5 ébove, two former officials of the International
Labour Office were in the same position as the eleven former officials of the
League of Nations with respect to whom the Assembly of the League declded not

to pay judgments of the Administrative Tribunal rendered in 1946. When the
matter of the payments of the ewards in these two cases ceme before the Governing
Bedy of the International Lebour Office, some members expressed disagreement with
the decision of the League and. suggested that the International labour
Orgenisation should execute the Jjudgments. The Chalrmen of the Governing

Body called attention to the decision of the ILeague Assembly and sald that there
was nothing that the Governing Body could do exceﬁt take note of the Assembly's
decision. Only the International ILsebour Conference had authority to authorize
~an expenditure to give effect to the a?érds. He added that the important thing
was to look to the future, end in this respect he thought all menbers of the
Governing Body were agreed in wanting to avoid a situation of that sort arising
again.

8. The Chairman therefore proposed that "the arrangemeﬂts concerning the
functioning of the Administrative Tribunal" be considered by the Staff Juestions
Committee of the Governing Bedy "in order, to the fullest extent possible, to
secure that no difficulty may arise.in the futuré es regards the execution of
eny judgment the Tribunal may hand down". The Chairmen suggested that
provision might perhaps be made for "a court of appeal”, for example the
Tnternational Court of Justice {see memorandum sdbmitfed by the Internationalr
Labour Organisation to the Internetional Court of Jugtice, International

Court of Justice, Pleadings, United Netions Administrative Tribumal, p. T1).
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9. Representatives ﬁho had propose% the execution of the judgments egreed to
withdraw their draft #esolution with%the understanding thaet in the report to be
adcpted by the Governﬁné Bedy & paraéraph would be inserted indicating, in effect,
that the Governing Boﬁy could only téke note of the decision of the Assembly with
regard to Judgments of the Adminlstratlve Tribunal, but that "the Governing Body
felt that steps must 'be taken to pr@vent a sltuation which everybody regretted
arlsing again in the future“. The $taff Questions Committee was asked "to
consider the arrangeménts cdncerningﬁthe Tunctioning of the Administrative
Tribunal in erder to secure to the fﬁllest degree possible that no difficulty
wmight arise in the fu#ure as regardsﬁthe execution of any future judgment the
Tribunal might hand down". (ibid, pi 72).

10. TIn accordence with this decision of the Goverming Body, the International
Labour Office, in a paper submitted to the Steff Questions Committee, took the
position that scome organ apart from ﬁhe Administrative Tribunal “should heve the
competence to reconsider the Tribuna%'é decisions™. The power to reconsider
should logically belohg to the highes$t existing tribunal - namely, the
Intepnational Court of Justice. Th% Office therefore proposed "that the
Governing Body of theEInternatiohal ﬁabour Office or the Administrative Board

of the Pensions Fund‘might be enable@ to gppeal to the Tnternatliomal Court of
Justice sgeinst decisﬁons of the Triﬂunal on the grounds that it had exceeded
its Jurisdiection or where the procedure followed had been vitiated by a
fundsmentel Tewlt". (Ipid, pp. ?2-75)

li. In the discussion in the Staff @uestions Committee, one representative said
that he felt that the proposed artlcle would tend to wesken the suthority of the
Governing Body. The' Chairman p01nt$d cut in reply that the Governing Body was
committed to the adqptlon of a prov1s10n on these lines, an undertaking heving
been given at the last session. An@ther representative said that he felt that
the clause would glve ‘rights to litigatlon to one party and not to the other.
The Director of the Internatlonal Labour Office explained that the article did
not propese that the International Court of Justice should retry a case, but
werely that it could be asked to def;ne the jurisdiction of the Tribunal.
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The International Court of Justice had no jurisdiction to hear private persons.
(Ibid., p.T3)-

12. A new article (Article XII) to be added to the text of the Stetute of the
Administrative Tribunal, as suggested by the International Labour Office, was
approved by the Staeff Questions Committee and by the Governing Body. on

9 October 1946 the text was adopted by the International Labour Conference without
discussion. This amendment was as follows:

- "In any case in which the Governing Pody of the Intermational Labour Office
or the Administrative Board of the Pensions Fund challenges the decision of
the Tribunal confirming its Jjurisdiction, or ccomsiders that a decision of
the Tribumal is vitiated by & fundamental fault in the procedure followed,
the question as to the velidity of the decision given by the Tribunal shall
be submitted by the Governing Body, for sn advisory opinion, to the
International Court of Justice.

"The opinion given by the Court shall be binding."”
13. A summary of the actions and discussions of organé of the International
Labour Organisation in adopting the above procedure will be found in the
memorandum submitted by the Interneticnal Labour Orgenisatlon to the Internmationsl
Court of Justice in the written proceedings in the Advisory Opinion. See pp.Tl-T3.
1h, An Annex to the Statute adepts thig Article to provide that the Executive
Beard of those agencies-(WHO, UNESCO, ITU, WMO and FAO) which heve accepted the
Jurisdiction of the Tribunal wmay challenge its decisions in the same way as the
Governing Body of the Internationel Ishour 0ffice.
15. The Governing Body is the executive council of the Internatlional Labour
Organisation. It is composed of 4O members: 10 representing employers,
10 representing workers, and 20 representing government. The Governing Body
appoints the Director-General and supervises the work of the International Lebour
Office and of the various commitiees and commiséions of the International lLebour

Organisation. The Executive Boards of the other specialized agencies, while not
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having the same comﬁosition or ideﬂtical functions, are similar to the Governing
Body in that they sérve as executive councils to the agencies.l |

16. Since the Administrative Tribupal has been mainteined by the International
Labour Organisation, eleven cases, not counting arbitrations, have come before it
{three cases'involving officials of, the League of Natlons, three ILO stafi cases,
one ILO Pensions Fund case, one WHO case, one UNESCO case and two FAO cases). OF
the judgments in these eleven cases four have been in favour of the applicant and
seven in fawvour of the agency conéerned, In no case o date has the provision
permitting a reguest for an advisor& opinion to the Internationai Court of Justice

been e.;p;plied.2

;/ The Executive Boards of the specialized agencies concerned may be described
as follows: FAO: the Counecil is composed of eighteen Member Governments
elected by the Conference., The Council supervises the work of the
Organization between sessions. UNESCO: . the Executive Board comnsists of
twenty individuals elected by the General Conference. Under the authority
of the General Conference it is responsible for the execution of the
programme adopted by the Conference. WMCO: the Executive Committee is
composed of the President and Vice-President of WM0O, the Presidents of
Regionel Associations, and an equal number of directors of meteorclogical
services of Members. It is the .executive body of the Organization and
supervises the carrylng out of resolutions of the Congress. ITU: the
Administrative Council is composed of eighteen Members elected by the
Plenipotentiary Conference. It supervises the Union's administrative
functions between sessions of the Plenipotentiary Conference, reviews
and approves the annual budget, appoints the Secretary-General and the
two Assistent Secretarles-Genersl and co~ordinates the work of ITU with
other international orgenizations. WHO: the Executive Board is a
technical and non-political organ composed of elghteen persons designated
by as many Member States elected by the Health Assembly. It gives effect
to decisions of the Assembly. '

g/ Since the date of the present working paper the Administrative Tribunel
of the Intermational Labour Organisation has decided four additional
cases (three UNESCO end one relating to claims against the Interrational
Institute of Intellectusl Ccoperation).
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cC. Administrative Tribunal of the United Nations

1. Discussion during drafting of Statute

17. The legislgtiva history of the establishment of the United Nations
Administrative Tribunal will be found in %the statement submitted by the
Secretary-General to the Intermaticnal Cowrt of Justice in the advisory
proceedings concerning the effect of Awards of Compensation made by the

United Nations Administrative Tribunal {Internetional Court of Justice,
pleadings, United Nations Administrative Tribumal, pp. 226-2L6). The Statute
of the Administrative Tribunal provided in Article 10 that the judgments should
be final and without appeal. No provision ves made in the Statute for any
revieyw ofijudgmen$s.

18, The only discussion of the subject during the drafting of the Statute
appears to have occurred at the 25th ﬁeeting of the Fifth Committee on |

15 Hovember 1946 when the representative of Belgium asked the Rapporteur of

the Fifth Committee whether the decisions of the Administrative Tribunal would
be final or whether they would be subject to a revision by £he General Assembly.
The Rapporteur (Mr. Aghnides of Greece, who had seirved as Chairman of the
Advisory Committee on a statute for a United Nations Administrative Tribunal)
replied that, according to the Draft Statute as prepared by the Advisoryr
Committee, there could be no aﬁpeal from the judgment of the Administrative
Tribunal. The Advisory Committee feared an adverse effect on the morale of the
staff if an appeal beyond the Administretive Tribunal delayed the final decision
in-a case which had already been heard before organs within the Secretariat

created for that purpose.

2. Guestion of judicial review of Administrative Tribunal
Judgments subsequent to adopticon of Statute

19. Prior to 1955 there was no case decided by the Administrative Tribunal in
which the qﬁéstion of eny furthér review was even considered. In ovne series of
caées'involving the pover of the Secretary-General to terminate temporary

appointments, the Secretary-General scught a clarification of the intention_of

the General Assembly with regard to the principle involved, and the text of
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Staff Regulation 9. l(c)'was adoptediﬁn its present form pursuant to his
suggestion. No questlon was ralsed, however, with respect to its application
to those cases already decided. ,
20. In one case in 1953 a request &as,made by Céunsel for the Secretary-General
for the revigion of én award based dh the corfection of en error of fact. This
error related to the: ‘age of the app;icant, 8 factor which had been taken into
account in determining the amount oﬂ compensation. The question of error

was not in dispute but was in fact necognlzed by both parties. The Tribunal

in correctlng the eward rested its decision on a finding'that it was entitled

to rectify figures computed on the ﬂasis of & date submitted by both parties

and recognized by both after the juégment 88 erronecus.

2l. Also in 1953 a ﬁumber of cases;@ere decided by the Adminlstrative Tribunal
which resgulted in a iengthy discussﬁon in the General Assembly. Certain Members
of the United Nationé questioned thé correctness of the judgments and proposed
that the awards made by the Tribunaﬁ should not be paid. The General Assembly
at its eighth sessioﬁ requested an édvisory opinion frem the International

Court of Justice on the questions wﬁether the General Assembly had the right

on any grounds to re#use to give efﬁect to an award of ccmpensaticn made by the
Administrative Tribumal in Ffavour oﬂ a staff member of the United Wations whose
contract of service had been termlnated without his consent, and, if so, what
were the princiral grounds on which'the Assembly could lawfully exercise such

e right. (Resolution 785 A (VIII)ﬂof 9 December 1953)

22, The International Court of Jusfice in its advisory opinion of 13 July 1954
(A/2701) held by nine votes to thre%‘that the General Assembly had no right on

‘any grounds to refuse to give effecﬁ to an award of compensation.

£25. Relevant to the questlon of Judic1al review, the Court in its opinion
pointed cut that the Statute of the Admlnlstratlve ‘Tribunal of the United
Wations, as well as the Statute of ﬁhe Administrative Tribunal of the League
of Wations, contalned ne provision for g review of Jjudgments and that the
absence of such prov151on in each case was the result of a deliberate decision
(a/2701, Internat;onal Court of Jus#ice? Reports 195h, pp. 54-55). The Court
aléo stated, however, that the rulekcontained in Article 10, paragreph 2 of
the Statute to . the effect that judg@ents shall be final and without appeal,
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could not be considered as excluding the Tribunal itself from revising a Jjudgment
in special circumstences when new facts of decisive importance have been
discovered. The Court noted that the Tribunal hed already exercised this power.
Such a strictly limited revision by the Tribunal itself, the Court sald, cennot
be considered as an appeal within the meaning of that articie and would conform
with rules generally provided in statutes and laws issued for Courts of Justice,
such as, for instance, Article 61 of the Statute of the International Court of
Justice. (Ibid., p.55) _ '

2k, The Court added:

"In order that the judgments pronounced by such & judiecial tribunal
could be subjected to review by any bedy other than the tribunal itself,
it would be necessary, in the opinion of the Court, Thait the statute of
that tribunal or scme other legal instrument governing it should contain
an express provision to that effect. The General Assembly has the power
to emend the Statute of the Administrative Tribunal by virtue of Article 11
of that Statute and to provide for means of redzess by another organ. But
as no such provisions are inserted in the present Btatute, there is no legal
ground upon which the General Assembly could proceed to review judgments
already pronounced by that Tribunal. Should the General Assembly
contemplate, for dealing with future digputes, the meking of some provision -
for the review of the awards of the Tribunal, the Court is of opinion that
the General Assembly itself, in view of its composition and functions,
could hardly act s & judicial organ - congidering the arguments of the
parties, appraising the evidence produced by them, establishing the facts
and declaring the law applicable to them - all the more so as one party
to the disputes is the United Nations Organization itself." (Ibid., p.56)

25. During the consideration of the Court's advisory opinicn et the ninth session
of the General Assembly, Argenting and the United Stétes introduced a draft
resolution for the emendment of the Statute of the United Nations Administrative
Tribunal to provide for the review of judgments (A/C.5/L.31T7). There was general
agreemett among & large majority of members of the Fifth Committee that’the
proposals raised complex guestions which could not be adeguately considered at

the ninth segsion.

26. After scme @iscussion in the Fifth Committee and in thé Assembly itself,
resolution 888 (IX) was approved by the General Assembly. (See paragraph 1 of
this paper for the text of the relevant part of this resolution.) For a summary

of the consideration and reccmmendation of the Fifth Commlttee see the Report
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of that Committee (A/2863) and for the consiqbra.ti?n' and amendment in the

Genersal Assembly see the Official Record of ﬂhe 5151:1’1 Plenary Meeting of

17 December 195k, paragrephs & - 105. I; i

27. It may be noted that it was in the Pleneélry Men%:ting that the acceptance in
prineciy.e of judiclal review was approved anéﬂ Thet the draft resolubtion proposed
by the Fifth Committee was further amended }3331; alia to replace the words
"appeals against" by the words “review of". ;Suppoi"’cers of this amendment
expressed the opinion that the word "review" }iwa,s a.“broader term which would
include appeels and other judicial procedures . (Sfatements of the representatives
of Canada, parégra.ph 11, and Ecuador, paragréph 56)., Certain other
representatives, in accepting the amendment, i;ezn};ﬁ‘ls.asizec’l. that they considered that
the word "review" could only mean an appellate consideration of judgments of the
Tribunal on the appeal of the parties co.ncerr%ed. (Statements of the
representatives of India, paragraph U3, Nom%y, pai-agraph 22, and France,
paragraph 52). |
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PART IT - PRCCECURES AVATLABIE PRIOR TO SUBMISSION OF CASE
TO AIMINISTRATIVE TRIBUNAL

28. It may be of interest to note the procedures which are available for the
settlement of personnel Questions prior to an aﬁpeal to the Administrative
Tribunal. Some of thege procedures are applicaﬁle in the pericd before the
Secretary-General forms an opinion. Others invelve areview of or an éppeal
against the Secretary-General‘s decision. Thesé procedures which are available
prior to the submission of a case to the Adminiétrative Tribunal are of an‘
advisory character, whereas the judgments of th% Administrative Tribunal are

binding cn the Secretary-General.

A. Advisory procedures prior to decision by Secretary-CGeneral

29, Prior to the meking of a decision on pefso?nel guestions, the Secretary-
General vecelves advice from Secretariat officials of the Office of Personnel
as well as of the department of the staff membef concerned. In some ilnstances
the Office of Legal Affairs and the Office of the Controller may also be
consulted. Moreover, in deciding many cases the Secretary-General has before
him the recommendations of one of several boardé which have been set up by the
Staff Regulaetions and Steff Rules to consider apd advise him on staff matters.
These boards, which make recommendaetions prior?to the Secretary-General's
decision, include the following: (1) The Appointment and Promotion Board,

(2) The Review Board, (3) The Joint Disciplinery Committee, and (4} The
Special Advisory Board. :

l. The Appointment and Promotion Board

20. The Appointment and Promotion Board, established by StafT Rule 10k.9, is -
camposed of seven officials of the Secretariat-hppointed by the Secretary-
General and of the Director of Personnel as a ﬁ;n-voting Chairman. The function
of the Appdintment and Promotion Board is to make recommendations to the
Secretary-General in respect of the following:

(i} A1l proposed Probationary Appointments and other proposed

appointments of a probable duration of one year or more, at or
above the intermediate level of the General Service category at
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Headguarters and equivalent le 1s at other duty stations,
excluding however the app01ntmant of ‘persons recruited
specifically for service with g mission and appointments at
level of Director and sbove.

(ii) The type of appointment to be offered in 811 cases falling
under paragreph (i).

(11i) A1l promotions below the Director level.

2. The Review Board

31. The Review Board was established under Staff Rule 104,13 (ITI). It is
composed of a Chairman appointed by the Sgcretary-General, three members
appointed by the Secretary-General from aﬁong senior officials of the
Secretariat, and one member appointed by #he Secretary-General from among staff

members nominated by the Staff Council. ihe functions of the Board are:
|

(i) To comsider the suitability of gtalf members for Permanent
Appointment, except those at the Director level and above,
and to recommend to the Secretalry-General in each case the
grantlng of a Permanent Appointment, the granting of one
additional year of probation or)separation from the service.

(i1) To reviev every five years the gppointments of staff wembers
holding Permanent Appointments and, where necessary, of staff
members holding Regular App01ntments and to inform the
Secretary-General, after considé¢ration of the conduct and
performance of each staff member, whether it is of the opinion
that during the period under re#iew the staff member concerned
has maintained the standards of !efficiency, competence and
integrity established in the Charter.

3 The Joint Disciplinary Committgg

32. Pursuant to Staff Regulation 10.1 whﬁbh authorizes the Secretary-General
to establish administrative machinery with staff participation which will be
available for advising in disciplinary‘caébs, Staff Bule 110.1 sets up a

Joint Disciplinary Committee which is évaﬂlable to advise the Secretary-General,
at his request, in disciplinary'cases invdiving staif members serving abt
Headquarters. A comparsble committee was establlshed in the European Office.

In cases referred to it, the Committee is to advise the Secretary-General what

disciplinary measures, if any, should be taken.  Except in cases of summary
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dismissal, no staff member serving at Beadquarters is subject to disciplinary
measures until the matter has been referred for_ad?ice to the Joint Disciplinary
Committee provided that such referral may be waived by mutual agreement of the
staff member concerned and the Secretary-General (Rule 110.3).

5%. The Joint Disciplinary Comﬁiﬁtee at Headguarters consists of three members:
a Chaliman selected from a panel appointed annﬁally by the'Secretary—Géneral
after consultation with the Staff Committee, one member appointed ennually by
the Secretary-Géneral, and one member elected by the staff.

L,  The Special Advisory Board

3k. Pursuant to Staff Reguletion 9.1(a), a Special Advisory Board is appointed
to consider and report to the‘Secretary-General concerning the application of
sub-paregrephs (i) and (ii} of that Staff Regulafion. These paragraphs provide
that the Secretary-General may, giving his reasons therefor, terminate the
gppointment of a staff member who holds a permanent appointment if the conduct
of the staff member indicates that he does not meet the highest standards of
integrity required by Article 101, paragraph 3 of the Charter, or if facté
anterior to appointment and relevant to his sultebility come to light which,

if ﬁhey had been known at the time of aﬁpointment, should under the standards
esteblished in the Charter, have precluded the gprointment. Staff Rule 109.1
provides that the Special Advisory Board shall be composed of a Chairman
appointed by the‘SecretérynGeneral on the nomination of the President of the
International Court of Justice and of four members appointed by the Secretary-
Gereral in agreement with the Staff Council.

B. Appeal procedures

35. Chapter XL of the Staff Regulations provides for two different types of
eppeal procedure, one of an advisory and the other of a binding character.
Bégulation 11.1 provides that the Secretary-General shall establish
administrative machinery with staff participetion to advise him in case of
any appeal by stafl members ageinst an administrative decision alleging the

non-cbservance of their terms of appointment, including all pertinent regulations
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and rules, or against disciplinary action.% Staff Rule 111.1 establishes a Joint
Appeals Board pursuaant to the foregoing'regulatibn.

35. Staff Rule 111.2 provides that the Board shall consist of three members as
Tollows: a Chairman selected from a panel appointed annually by the Secretary-
General after consultetion with the Staff Committee; one member éppointed -
annually by the Becretary-General; and one member elected annually by ballot of
the staff. In thé.European Office a Joint Appeals Board, generally comparable

to that at Headquarters, is also established. In the case of any appeal under
Regulation 11.1 by a staff meriber serving elsewhére than at Headquarters or at
the Eurcopean Office, the Secretary-General secures the advice either of the Joint
Appeals Board at Headquarters or at the European Office or of an appropriate

ad hoc committee. (Staff Rule 111.k) o

37. Staff Rule 111.3 providéé in detail the procedures to be followed with
respect to the Joint Appeals Board. A staff member at Headquarters who wishes

to appeal en edministrative decision, as a first step, addresses.a letter to the
Secretary-General.through the Director of Personnel regquesting that the
administrative decision be reviewed. Such a letter must be sent within one month
frdm the time the steff member received notification of the decision in writing.
38, If the staff member wishes to make an appeal against the asnswer received,

he submits his appeal in writing to the Seeretary of the Joint Appeals Board
within two weeks Trom the date of thne receipt of the answer. If the staff member
has received no reply from the Director of Personnel within two weeks of the date
the letter was sent to him, the staff menber must, within the twe following weeks,
submit his appeal in writing to the Secretgry of* the Joint App=als Board. A4n
appeal against the Secretary-General's decision on disciplinary action must be
addressed to the Secretary of the Joint Appeals Board within two weeks from the
time the staff member received notification of the decision in writing. The
Board may waive any of These time limits however, in exceptional circumstances.
39. The Board submits its report to the Secretary-General within three weeks
‘after undertaking consideration of an appeélm The Board may, however, extend
“this time limit in exceptional circumstances. The final decision in the matter

taken by the Secretary-General after the Board has forwarded its report is
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notified to the staff member and at the same timé a copy of the Becard's
recomendation is transmitted to him. “

ho. 8Staff Resulation 11.2 provides that the Uhi#éd Wations Administrative
Tribunal shall, under conditions pfescribed in its Statute, near and pass
Judgment upon applications from staff members alleging non-observance of their
terms of appointment, including all pertinent regulations and rules. Under
Article T of the Statute of the Administrative Tribunal an application is not
receivable unless the person concerned has previpusly submitted the dispute to
the Joint Appeals Board and the latter has indi?ated its opinion to the
Secretary-General except where the Secretary-General and the applicant have
agreed To submit the a@plication directly to_thé Administrative Tribvunal.

bl. A case Defore it reaches the Administrativg Tribunal mey therefore have
gone through several stages of review. It way in the Tirst instance have been
examined by one of the Secreteriat Boards established to consider and make
recormendations to the Secretary-General prior ﬁo his decision in a case. It
will then have been subject to a decision by the Becretary-Generel, to review
by the Secretary-General of that decision pursuant to a reguest of the staff
member under Staff Rule lll;§(a), to considerat;on by the Joint Appeals Board,
and to a new decision by the Secretary-General following ‘the recommendation of
the Appeals Board. ) _

L2. As of 1 March 1955 sixty-six cases had been considered by the Joint Appeals
Bosrd at Headquarters. Of these there were sevenleen recommendations of the
Board favourable to the applicent, forty-seven negative recommendations, one
case in which no recormendation was made, and dne case which was withdrawn. OF
the favourasble recommendations four were rejected by the Secretary-General.
Seven cases had been considered by the Joint Aﬁpeals Board at the European
Office of which there were six recommendations favourable to the applicant and
one negative recommendation.‘ Five of the favourable recommendations were
rejected by the Secretary-General.

L3. The total number of cases dealt with by the Administrative Tribumal to
date are fifty-nine. Of these twenty-four were cases on which the Joint Appeals
Board ét Headquarters had made recommendations and three were cases on vWnich

recommendation had been made by the Joint Appeals Board at the Buropean Office.
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In thirty-two additional cases the staff ijbers;preferred not to make use of
9

their right to prior consideration by the

|int E@peals Board, and these cases

were submitted directly to the Administrati?e Tribunal pursvant to agreement
with the Secretary-General under Article T of itéistatute. Of the fifty-nine

cases before the Administrative Tribunal, there ﬁere thirty-two decided in favour
| g
of the applicants and twenty-six judements Favourable to the Administration, and

one withdrawn prior to judgment. Presented by years, these judgments are as

follows:

1950
1951
1952
1953
195k

For aﬂplicant For Administration
16 * -
b 3

% 2

N ¥
1 3
I

Total: 3 . 26

Ii
* The sixteen cases decided in 1950 in#olveﬁ“a single situation and were
the subject of a common judgment. " '
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PART III - ANATYSIS OF PRINCIPAT ISSUES

Y, TIn this final part of the working paper it is proposed to examine certain
aeliernative possibilities with respect to three points which will require
decisiong of principle by the Committee. These points are:

A, The Scope of Review and the Powers of the Reviewing Body.

B. The Reviewing Body.

c. The Initiation of the Review.
5. The above points are in many respects closely related to one another, and
the decision with respect to one may well depend on the answer to the others.
There are also other guestions of detail and procedure which will not be
considered in this paper;, but may perhaps best be exemined as questiong of
drafting subsidlary to the decisions on the principal points at issue.
46, The Secretary-General, in emmerating possible‘alternatives, is doing so
in the hope that it may facilitete the work of the Committee. In exemining
these possibilities there ere several consideretions which should be borne in
mind. In the first plece 1t way be noted that at no tilme hes the staffl
expressed nor hag the Secretary-General felt the need for a review of appellate
procedure with respect to the normal cases coming hefore the Administrative
Tribunal. As has been seen in the preceding rart of this paper, conslderable
procedure exlsts to ensure full develorment of the'issues prior to consideration
by the Administrative Tribunal, and it would seem neither necessary nor )
reasonaﬁle to complicate or prolong further the procedure in normal caeses. In
the light of experience, the Secretary-General believes that a review procedure
should be limited to unusual and exceptlional circumstances and that care should
be taken to devise & procedure which will not increase the burden of litigation
or prolong the final settlement in normel situations. Furthermore, the
procedure should ensure promptness in the disposal of cases which are reviewed.
It would &lso appear essential that the procedure should ensure the lndependence
and the judicial character ¢f the reviewing body, and the continuity and
consistency of decisions which can best be obtalned by @& permenent rather than

by an ad hoc body.
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A, Scope of review and powers of the revi@wing;body

1. Secope of review

L7, 8ince the choice of the reviewing body: and the question of who may initiate
the review may depend on the scope of the réviewito be undertaken and the powers
of the revliewing body, it would seem logical to donsider the latter points first.
A study of review procedures in national judicisl systems suggests a great
variety in the scopeof review runhing the gamut from, at one extreme, a complete
retrial of the case to, at the other extrem@, a réview of only certain special
issues of law. 1In between these extremes thére gre any number of possible
degrees and combinations. For present purpbses,ihowever, it is believed that the
possibilities may be surrarized as follows: (a) the review of all aspects of the
case, (b) the review of the law only, and (@) the review of certain legal issues,
such for example as the question of lack of: jurisdiction or fundamental defect
in procedure. A related matter would be the reV1510n of a Judgment in the event

of the discovery of a mistake of fact or ofra new material fact.

(a) The review of all aspects of the case

48. The broadest scope which the review could take would be that of a complete
review of the case inlall its aspects inclugting both the law and the facts. In
reviewing the findings of fact certein national procedures provide for an
examination by the reviewing tribunal of the evidence pgathered by the lower
court,rbut do not permit the taking of new evidence by the reviewing body. On
the other hand some procedures, usually at an intermediste stage, give to the
reviewing tribumal the power to hear new evidenCe; or perheps even to retry the
case @b initio. Ordinarily, however, factsiare-not reviewed in the highest
review tribunals, and the findings of fact ¢f the lower tribumaels are conclusive.
49, A review of all aspects of a case would without doubt lead to a great number
of unwarrented eppeals, and thus would needlessly increase the burden of
iitigation. There would seem to be no good;réason why the findings cf fact by
the Administrative Tribunal should not be conclusive.
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(b) The review of the law only

50. A second possibility with respect to the scoﬁé of review would be a review
of errors of law only.‘ Such a limitation of the gcope éf review would be
consistent with the practice in meny national sysﬁems particularly as epplied by
the highést review tribunals. A review ol the law would include the
interpretatioﬁ of the Staff Regulations and the Staff Rules as well as other
provisions of the contract and general principles of law which might be involved.
It wouid include the interpretation of relevant provisions of the United Nations
Charter. It would also include the interpretatioﬁ of the Statute of the Tribunal
if such interpretation should be at issue as wallfas of the Rules of the Tribunal
and other questions of procedure.

51. A review of questions of law so far as they related to interpretation might
be utilized with respect to important guestions of principle. On the other hand
such review could also be utilized with respect to a large number of cases
involvihg points of limited applicability where no important question of

principie existed.

{c} The review of certain legal issues

52. Finally, there is the pbssibility of providiﬁg only for the review of
certain important legal issues. Article XII of the Statute of the Administrative
Tribunal of the International Labour Organisation;is an example of this
alternative., Under this article the International Court of Justice may be asked
for an advisory opinion with respect to two typesjof questions (1) lack of
jurisdiction of the Tribunal, and (2) fundamental fault in the procedure
followed. :

53. The grounds for annulment of arbitral awards set forth by the International
Law Commission in its draft Convention on Arbltral Procedure (a/2456, p. 11) may
be noted as another example of possible questions for review. These embody a
convenient summary prepared by an organ of the Unﬁted Nations of international
Jurisprudence on the subject of the annulment of hrbitral awards. The questions
suggested by this draft are: first, whether the Tribunal has exceeded ite

powers; second, whether there has been corruption on the part of a member of the
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Tribunal; and third, whether there has beeﬁ”a se#ious departure from a

a$lurefto state the reasons for the

award. ﬂ

fundamental rule of procedure, iﬁcluding T

i !

5k, Other examples of special grounds of r%view"may be found in various
netional systems. Many of these grounds may not be considered appropriate in
the present context. On the other hand, thtre nght be some which the Committee

I|
included in the scope of review, some of th following might be considered:

would desire to consider. In deciding on ¢ rtaln questions which might be

lack of jurisdiction; excess of power; fund; entél'defect in procedure; arbitrary
action; 1nsuff1C1ency of evidence; improper”motlve, or other error which might

be considered by the reviewing tribunel as %nvolvlng an important prlncxple.

55. Tt might be possible also to limit theﬁquestlons to those which involved

an important principle of general apﬁlicati&n ani, thersfore a precedent of
considerable significance for the fubure.

(d) Revision of Judgment for discover& of ﬁistake‘or material fact

56. Another guestion is that of revision OF a Judgment in the event of the
discovery of a mistake of fact or of a new #aterlal fact. As has been pointed
out (paragraph 20) the Admlnlstratlve_Tribuhal has itgelf revised the amount of

an award which was computed on the basis of”a date submitted by both parties
|

and recognlzed.by both after the Judgment as erroneous. The International Court
of Justice in its advisory opinion refers t¢ the rlght of the Tribunal itself
%o revise a Judgment when new facts of dec1£ive importance have been discovered.
57. Article 61 of the Statute of the Interhatlonal Court of Justice presents
an exemple of an express provision for such|rev151on. The text of this Article
1s as follows:

Lriicle 6ﬁi

"l. An application for revision of a budgmant may be made only when

it is based upon the discovery of somedfact of such a nature as to be

g decisive factor, which fact was, whe the ijudgment was given, unknown
to the Court and also to the party cla ming revision, always provided
that such ignorance was not due to neg igence.
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"2. The proceedings for revision shall be opened by a jJudgment of the
Court expressly recording the existence of the new fact, recognizing
that it has such a character as to lay the case open to revision, and
declaring the application admissible on this ground.

"3. The Court may require previous compliance with the terms of the
Judgment before it admits proceedings in revision.

"li, The application for revision must be made at latest within six
months of the discovery of the new fact.

"5, No application for revision may be made after the lapse of ten

years from the date of the judgment." :
58. A similar provision is found in the draft Convention on Arbitral Procedure
prepared by the International Law Comm1551on (a/2156, p. 11) which recognizes as
a ground for revision of the award the discovery of some fect of such & nature
as to have a decisive influence on the award, provided thet when the award was
rendered. the fact was not known to the Tribunal and to the party requesting
revision and that such ipnoranhce was not due to the negligence of the party
requesting revision. The draft convention further provided that the Arbifral
Tribunal itself, or, if impossivle for the Tribunal, then the International
Court of Justice,‘should consider such revision.

2, Powers of the reviewing body

59. With respect to the powers of the reviewing body, national systems of law
suggest two basic and quite different patterns - one of cassation and the other
of revision. 1In the former case the reviewlng body nay only decide whether or
not the Jjudgment of the tribumnal of origin is valid. If it decides in the
negative it quashes or annuls the judgment, but ddes not give a new judgment.
Such a decision may in some cases settle the case. Thig might be true If the
Juigment were ammulled for lack of jurisdiétion. In.other cases, however, as
for example where there is a fault in procedure, the case must be retried in
‘the lower court. '

60. In the case of reVision, the reviewing body may itself revise the judgment
or render a new judgment, Thus the case is finally settled by the decision of

the reviewing tribunal. It would seem that under this system the reviewing
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tribunal might revise the award should such revision come within the scope of
the review.

6l. There are also examples where combinaﬁ&ons of these basic patierns are
followed. The reviewing tribunal may have the péwer either to render a new
Judgment, or if it finds some reason vwhy it doesinot believe it can render such
judgment (for example, insufficient facts), it may send the case back for
reconsideration to the tribunal of origin.: It ofder not to prolang unduly the
procedure, it would probably be desirable ﬁhat wherever possible the reviewing

tribunal should have the power to render affinal,judgment in the case.

B. The reviewing body

1. Review or reconsidergtion by theﬁAdministrative Tribunal itself

62. The Committee may desire to consider whether the Administrative Tribunal
might serve a review function, either direetly or upon reference back from some
other reviewing body. National systems often permit a motion.for a new trial
in the court of origin, and also provide tﬁat appellate courts may send a case
back for retrial. '

63. In considering the possibility of the Administrative Tribunal itself
serving a8 the reviewing body, it should b% recalled that the Statute of the
Tribunal provides for the election of seven members, but also provides that only
three shall sit in any particulax case. tf‘a true reviewing function were to
be:censidered for the Administrative Tribupal itself, it might be possible o
provide that a paﬁel of-five,'or even the full panel of seven, should sit when
reviewing a case. It would also be possiﬁie totprovidé that a reconsideraticn
of a case, either by decision of the Admiqiétrafive Tribunal itself or on
dirégtion of another reviewing body, mighﬁ be made either by the original

members or by three other members,
Slt.  Independently of how the above pgssiﬁilities may be viewed, 1t would seem

appropriste that, if express provision is to be made for a revision of a
Judgment in the event of a discovery of a mistake of fact or of a new material
fact, such reconsideration should be by the Administrative Tribunal itself.
Such express provision in the Statute mayﬁnoﬁ be absoluﬁely neceggary since,

in the light of existing precedent and au%hority, it would seem that the
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Tribunal aiready has the power of revision in such cases. However, it may be
desiraﬁle to amend the Btatute to include an expféss provision for revision in

- order to ensure that the existing precedent will ﬁot be too narrowly interpreted.

2. Review by the International Court of Justice

65. During the consideration of the question at 1ts ninth session, several
representatives in the Fifth Commitiee suggested the poseiblility that the
International Court of Justice or one of its Chamblers established under

Article 26 of its Statute might be asked to serve ‘'as the reviewing body. It has
already been observed that the Statute of the Administrative Tribunal of the
International Labour Crganisation provides that the Governing Body or‘the
Administrative Board of the Pensions Fund mey request an advisory opinion with
respect to the validity of a decision of the Admiﬁistrative Tribunal in certain
cases .

G6. If it should be desired to ask the International Court of Justice to serve
as the reviewing bédy, only the advisory proceediﬁgs would be available. Under
Article 3k, paragraph.l, of the Statute of the International Court of Justice
only States may be parties in cases before the Court, and this provision is
equally applicable to cases before the full Court or before one of its Chambers.
The contentious proceedings could, therefore, not be used in the review of
Judgnents of the Admiﬁistrative Tribunal where thé‘parties are not States but =
staff member on the one hand 8ud the United Nationp represented by the Secretary-
General cn the other.

67. Under Article 35 of the Statute of the Court, the International Court of
Justice may give an advisory opinion on any legael guestion at the request of any
organ of the United Nations or specialized agency authorized to make such a
request. It would appear toc be too cumbersome = pfocedure for the CGeneral
Assembly, itself, to request advisory opinions in;éach case. Article 95,
paragraph 2 of the Charter, however, provides thail; organs of the United Nafions
vhich may at any time be so authorized by the Gereral Assembly may request
advisory opinions of the Court on legal qpeétionslérising within the scope of
their activities. The General Aésembly could theréfore authorize the Secretary-

Generali, who is the head of a principal crgan of the United Mations, to request
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advisory opinions on legal questions conceﬁbing Administrative Tribunal
Judgments, and concelvably it might be abld|to aﬁthorize him to do so, not only
on his own initiative, but also at the reqdést of some other body, such as, for
example, a Member State or Member States, Qb p0551bly the applicant.

G8. Advisory proceedings might be su1tabld|for the review of certain legal
guestions in determining the validity of a;Uudgm@nt as is provided by the Statute
of ‘the Administrative Tribunal of the Inteﬂhatioﬁal Labour Organisation. While
no proceeding has thus far been institutediby thé International Labour
Organisation, this method appecars to be co%%atibie with the Statute of the
International Court of Justice. Some p:dbybm might arise with respect to the
right of the staff member concerned to preﬁ%nﬁ his views %o the Court. However,
if the review is limited to certain legal %besthns it would seem possible that
the Secretary-General might include a statement or brief by the stalf member
concerned among the "documents likely to throw llght upon the guestion" which &are
submitted to the Court under Article 65, paFagraph 2 of its Statute, or in

Adnformation furnished the Court pursuvant toﬁa notification under Article 06,

paragraph 2 of its Statute. !

a9. If, however, a broader scope of rev1ew were , de51red it might be difficult to
fit such rev1ew into the advisory proceedlngs A re~examination of the merits of
the case might Involve matiers which are no¢ strhctly legal guestions within the
meaning of Article 35 of the Statute of the“Courﬁ, and might also require more
active participation of the parties in the proceedlngs than would be considered
permissible by the Court. Adv150ry'proceed&ngs WOuld probably not be appropriate-
for such re-examlnatlon which might even be|consldered incompatible with the
Stauute of the Court. ¢

T0. There is probably nc absolute line betyeen & revievw for which advisory
rreceeedings would be possible and che for wﬁich they would not. Individual
proposals which may be made would have to bé exarined in the light of the Statute
of the Court and the nature of advisory pro¢eed1ngs However, the question

whether the International Court of Justice should be involved at all should be

. approached with caution since it involves the problem of whether the Court is an

appropriate forum for such questions.
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3. Review by & specially constituted reviéwing tribunal

Ti. If it should be decided that the review should not be undertaken by members
of the Administrative Tribunsl itself or by the Internationsl Court of Justice,
it would be necessary to establish a new Review Tribunal. The method of
constituting such a body and its membership would be guestions of first
importance. The Internaticnal Court of Justice in its adviscry opinicn (A/2701,
International Court of Justice Reports 1954, pp. 52-53) emphasized the
independence end judieial nature of the Administ?ative Tribunal. A% the ninth
session of the General Assembly, the view was held generally that any procedure
to be established should be truly judicial and that the authority, independence
and judicial character of the Administrative Tribunal should be preserved
(a/2883, parsgreph 27). |

f2. The members of the Administrative Tribunal, themselves, are elected by the
General Assembly and are eminent Jurists or administrators, representative of
varlious national systems. In oraer that the stature of the Administrative
Tribunal should not be reduced, it would be necesary to constitute the reviewing
body at the highest possible level. With this in mind it has been suggested that
three members of the Review Tribunal might be elected for a period of three years
by the General Assembly from among the members of thé International Court of
Justice or perhaps appointed by the President of the International Court of
Justice from among eminent jurists of Member States. Whether or not the members
of the International Court of Justice could serve on such a Tribunal would
depend upon the Court's decislon concerning the éompatibility of such a function
with Article 16 of its Statute.y

}/ Artiele 16 of the Statute of the International Court of Justice is as
follows: ‘
"l. No member of the Court may exercise any political or
administrative function, or engage in eny other occupation of
g professional nature.

"2. Any doubt on this point shall be settled by the declision
of the Court."
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k., Review by other bodies

T5. In addition to the three altérnative possibilities considered above, there
may be other methods which the committee mey wish to examine. For example review
might be made by an ad hoc body established for each case, or it might be by a
Judicial sub-committees of the General Assembly established either on an ad hoe or
on a permenent basis.

Ti. The original draft resolution introduced at the ninth session of the General
Assenbly by Argentina and the United States (A/C.5/L.317) proposed a Board of
Judicial Review composed of three members, one to be elected by the Gerneral
Assembly for a term of three years, the second to be nemed by the President of
the International Court of Justice for a similar term, and the third to be named
by the Tirst two members acting jointly when a cese would be referred to the
Board by the General Assembly. Several representatives in the Fifth Committee,
however, expressed doubt whether this proposed Board, being merely an ad hoc
body, would have sufficient permahency and stature, and also expréssed doubts
concerning the proposed method of;constituting the Board (A/2883, paragraph 27).
Furthermore, an ad hoc body could not develop a consistent jurisprudence in the

same way that a permanent body could do.

C. The initiation of the review

5. It would seem that one of the most difficult issues which has arisen is the
question of who should have the right to initiate the review. The draft
resolution of Argentina and the United States (4/C.5/L.317) provided that review
would be initiated by a simplé majority vote of the General Assembly upon the

proposal of a Member Staté or of the Advisory Committee on Administrative and

Budgetary Questions.

T6. The report of the Fifth Committee (4/2083, paragraph 28) pointed out that
the method by which the review ﬁaé to be initizated was a2 matter of considerable
concern. Some representatives, although recognizing the desir&bility of some
machinery to act as a filter for ensuring that only serious cases were reviewed,
believed that the parties, including the staff member concerned, should have the
right to request a review. They doubted that the General Assembly should be

aesked to decide which cases should be reviewed, since the Assembly was a
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political organ and could not easily examine Jjudicial issues as ‘they a.pplied to
individual cases. They further considered thet initiation of review might be
an undue burden on the General Assembly, and that there would be danger to the
administrative efficiency of the Secretariat if Member States were to use the
proposed procedure to support their nationéls in cases which had been decided
by the Tribunal. They also believed the initiation of a review by the Advisory
Committee to be a Tunction inappfoPriate for that organ.
T7. Under the Statute of the Administrative Tribunal of the Intermational
Labour Organisation it is the Governing Body or the Administrative Board of the
Pensions Fund which initiates the review, and the executive boards of the other
gpecialized agencies accepting the jurisdiction of the Tribunal may alsc initiate
the request for an advisory opinion. There is not, however, in the United
Nations an organ exactly like the executive boards of the specialized agencles.
78. The possivilities which may be considered with respect to the initiation of
review would seem %o be the following:

(1) By the parties, i.e., the steff member who made the application and

the United Nations fepresented by the Secretary-General.

(2) By the United Nations only.

(3) By the reviewing body.

() By the General Assembly or one of its subsidiary organs, or by a

Member State or group of Meumber States.

l. By the parties

79. MNormally an appellate procedure is initiated by the parties. In the present
instance the parties are, on the one hand, the applicant and, on the other hand,
the Secretary-General acting for the United Nations. The review may be either
an absolute right of the party, or it mey be at the discretion of the reviewing
tribunal as in the case of certiorari in the Supreme Court of the United States.
80. If the purpose of the review précedure is to meet a need felt by the parties
for a further step in the eppeals procedure now available then it would seem
appropriate to provide that the review procedure should be initiated by the
parties. However, the staff has never expressed nor has the Administration felt

such need. Furthermore, an absolute right of appeal which undoubtedly would be: -
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extensively utilized by‘appllcaWts might result merely im an increase in the
burden of litigation and in a p#olongatlon of the proceedings.

2. By the United Naticnsjonly
! Il

8l. Since the Secretary-Generaﬂ acts for the United Nations as one of the
parties, he would not.Eonsider ﬂt equitable. that he should be given a general
right of appeal which i1s not giﬁpn to the other party. There is, however, one
poselble situation in which it ﬁ&ght be considered whether the United Wations
alone should have the right to ipitiate review. This would be if the review were
of a principle of 1nterpretatioﬂlfor future applicatlon only and were not to
affect the outcome of the partlﬂLlar case decided. Such authoritative
interpretation for the future iqyolv1ng a principle only and not a decision of a
particular case, cen at present be scught from the General Assembly vwhich may, if
it so decides, amend the Regulethon in question.

‘L

5. By the reviewing body

82. It is possible to find exam#les either of an autcmatic review of all cases,
or of review of certain cases onLthe initiative of the reviewlng body or of an
offieigl thereof. It would be p#ssible to glve to & Review Tribumal the right
to examine all cases and to reV1#w those in which it found an importent questicn
of prineiple. In this connex1on¢1t has also been suggested by a delegation that
the General Assgembly might adﬁreés a general reguest to the International Court
of Justice to review legal questions in all future Judgrents of the Tribumal

and to render an advisory qplnloﬁ if it found an error on an important point

of law. ﬁ
Jl

I, By the General Assembly or one of its subsidiary orgens, or by a
Member State or group qf Member States
[

3. It is also possible to find hn natlonal syetems instances of a review
initiated by a public official rahher than by a party. Furthermore, there is

the precedent of the Internatlonqh Labour Organisation where the Goveraning Body
initiates the review. Inltlatioqlby some one other than a party is, therefore,

not completely unknown. It may therefore be considcred whether a review might
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be initiated by the General Assembly or one of its subsidiary organs, Or by a
Member State or group of Member States. 1f the review relates more directly to
questions of primciple than to the merits of individual cases, +the General
Agsenbly or possibly Member States, might be considered as having an interest in
such review. '

8. From a technical point of view, however, there would seem To be a mmber of
reasons why the General Assenbly itself would not be an eppropriate organ to
jnitiate review. In the first place it is not in continuous session, and
considersble delay might result. Furthermore, some representatives have
expressed the view that it would be an undue burden on the Assenbly to be forced
%o consider mdlv:.dual cases as a preliminary to instituting review.

85. Although it would seem that the Advisory Committee would be the existing
body most nearly analogous, in %his particular matter, to the executive boards
of the specialized agencies, a mumber of representatlves expressed the opinion

that the initiation of a review would be a function 1napproprla.te for the
Advisory Conmittee.

86. It would be possible that a small committee composed of Permanent
Delegates elected by the General Assembly could be established %o represent the
General Assembly in the matter. On the other hand, it has been suggested that

the function might be left to any group of five or ten Member States acting in
concert.
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B. Members of the Permenent Court of Arbitration:
note prepared by the Secretary-General
( 4/AC.78/L.9/Rev.1

12 April 1955
ORIGINAL: ENGLISH )

I. Texts gdverning the list oﬂlmémbers of the Permanent Court of Arbitration

Article 44 of The Hague Conyention of 1907 for the Pacific Settlement of
International Disputes is as follcws

"Article b

Eoch contracting power selects four persons at the most, of known
competency in questions. of ﬂnternational law, of the highest moral
reputation, and disposed tofaccept the duties of arbitrator. ‘

The persons thus selecﬁed are inscribed, g8 mewbers of the court, in
2 list which shell be notifibd to all the contracting powers by the Buresu.

Any alteration in the iist of arbitrators is brought by the Buresu to
the knowledge of the contracking powers.

Two or more powers may égree on the selection in ccomuon of one or more
members. '

The same person can be $elected by different powers.

The members of the court are gppointed for a term of six years. These
aprointments are renevable.

should a member of the QDurt die or resign, the same procedure is
followed for fllling the vacancy as was followed for appointing him. In
this case the appointment is‘ﬁade for a fresh period bf six years."
Similar provisions are found in Article 23 of The Hague Convention of 1899

for the Pacific Settlement of International Disputes.

1T, States entitled to appdint members to the Permanent Court of Arbitration

There are forty-ifive States whlch were Contracting Powers to the above
Conventions.on 1 March 1954 and were therefore entitled to name members of the
- Permenent Court of Arbitration. Q$ these States the following thirty-flve were
both Members of the United Netiong and Contracting Powers:
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Argentina
Belgium
Bolivia

Brazil

Chile

Chine

Colombia

Cuba
Czechoslovakia
Dermark
Dominican Republic

Ecuador !

gettlement of Internatbional Disputes,

Bulgaria
Finland
Germany

Hungary

The following twenty-five 5

Disputes:
Afghanistan
Australia
Burma
Byelorussian 55R
Caﬁada
Costa Rica
Eeypt
Ethiopla

fl Salvedor
France
Greece
Guatemala
Heiti

Iran
Tirkembourg
Mexico
Netherlands
Wicaragua
Hoxwey

Panamsa

Italy
Japan
Portugal

Romenia

. Honduras
Iceland
India
Indonesia
Iraq
Isreel
Lebancn
Likteria

but are

Paraguey

Peru

Polend

gweden

Theiland

Turkey

United Kingdom

United States of America
Uruguey

Venezuela

Yugoslavia

The following dtates are parties 1O The Hague Conventions for the Paclific

not Members of the United Nations:

Spain

gwitzerland

+ates are Members of ‘the United Netions but are

not parties to The Hegue Conventions for the Pacific Settlement of International

New Zealsnd

Pakistan

Philippines

Sgudl Arsbia

Syria

Ukrainian SSR

Union of South Africa
USSR

Yemen
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ITT. List of members of the Perm%nent Court of Arbitration

As of 22 April 1955 (the datH of the last report of the Administrative
Council of the Permanent CourtofT

Permenent Court of Arbitretion. f
the United Nationg.

Arbitration) there were 160 members of the

Of these 129 were selected by States Members of
Their names“and curricule vitae will be found in the

officlal 1list published in the reﬂort of the Administrative Council of the
Permament Court of Arbitration.
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C. Participation of individuals in proceedings before the
International Court of Justice: memorandum submitted by
the Secretary-General

(a/Ac.78/L.10

13 April 1955
ORIGIWAL: ENGLISH)

I. TIntroduction

1. The following memorandum hag been_prepared by the Secretary-General pursuent
to the suggestion of the Special Committee on Review of Administrative Tribunal
Judgments that an examination of the relevant proviéions of the United Nations
Cﬁarter relating t6 the International Court of Justice and of the relevant
provisions of the Statute of the Court would be useful in its work.

2. Chapter XIV (Artlcles 92 to 96) of the Charter contains the provisions
dealing with the International Court of Justice. The International Court of
Justice, according to Article 92, is the princigal judicial orgen of the United
Nations. Article 96 provides that the General Assembly or the Security Council
may request the International Court of Justice to give an advisory opinion on any
legal guestion and that other organs of the United Netions and specialized
agehcies may be authorized by the General Agsembly to request advisory opinions
of the Court on legal questions arising within the scope of thelr activities.

3. Article 34 of the Statute of the Internationmel Court of Justice which deals
with the competence of the Court in contentious proceedings provides that only
States may be parties in cases before the Court. Faragraph 1 of Article 65
which deals with the competence of the Court in advisory proceedings provides
that the Court may give an advisory oplnion on any legalIQuestidn.at the reguest
of whatever body may be authorized by or in accordance with the Charter of fhe
United Wations to make such & redquest. Paragraph 2 of Article 65 provides that
guestions upon which en advisory cpinion of the Court is agked shall be lﬁid
before the Court by means of a written request containihg an exact statement of
the question upon which an opinion is required, and aeéompanied by all documents
likely to throw 1ight upon the guestion. '
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L, Under Article 66, paragraph ﬂ, notice of a request for an advisory opinion
is given to all States entitled tdiappear before the Court, ineluding all Members
of the United Nations. Under Article 66, raragraph 2, however, cnly those States
‘entitled torappear before the Court and thoge international organizations which
are considered likely to be able to furnish information are notified that the
Court will be prepared to receive ﬁritten or oral statements, and consequently
such notifications may not be sent to all Members of the United Netions (as, for
exemple, in the case of Interpretetion of the Peace Treaties, Advisory Opinion:
I.C.J. Reports 1950, pp. 68-69). If a State hes not been notified under
Article 66, péragraph 2, of the Court's willingness to receive written or oral
statements, that State may expresswa desire to submit & written statement or to be
heard, and, under Article 66, paraéraph 5, the Court decldes whether the request
will be granted. Under paragraph & of this Article, States or organizations
having presented written or oral s@atements or both are permitted “to comment cn
the statements made by other Stateé or organizations in the form, o the extent and
within the time limits which the Court, or if the Court is not sitting the
President, shall decide in each particular case.
5, Under Article 68 of the Statute, the Court in the exercise of its advisory
functions 1s to be further guided by the prov151ons of its Statute vwhich apply in
eontentious cases to the extent to which it recognizes them to be applicable.
Article 82 of the Rules of Court amplifies this provision by providing that the
Court shall be guided by the provigions of its Rules which apply in contentiocus
cases to the extent to which it recognizes them to be applicable, and that for
this purpose it shall above all compider whether the request for an advisory
pinion relates toa legal questioﬁ actually pending between two or more States.
wrticle 83 of the Rules of Court further provides that the Court shall apply
irticle 31 of the Statute concernlng ed hoc Jjudges in advisory proceedings
elating to a legsl question actually pending between States. Article 82 of
;he Rules also provides that if theLCourt believes that a regquest for an advisory
ypinion necegsitates an early answeyr it should take the necessary steps to

ieccelerate the procedure.


nihal.rashid
Sticky Note
None set by nihal.rashid

nihal.rashid
Sticky Note
MigrationNone set by nihal.rashid

nihal.rashid
Sticky Note
Unmarked set by nihal.rashid


A/2509

English
Annex IT
Page 38

6. Tt is thus cliear that under the provisions of the Statute relating to
contentious proceedings only States and not the Seéretary-General or individual
staff members coulé be parties to a case before the International Court of
Juétice. It ig also clear that advisory opinions mey be requested by the
General Assembiy on &eny legal question or by any orgens duly suthorized by it on
legal questions within the scope of their achtivities.

T It may be of interest to examine in some detail the question of possible
participation by individuals in proceedings before the International Court of
Justice. In viéwfof the discussgion in the Specisl Committee as well as in view
of the provisions of the Staitute of the Internaticnsl Court of Justice it would
appear that only the advisory proceedings of the Court are of direct concern.
Tevertheless there have been scme considerations in the drafting of the Statutes
of the Internationel Court of Justlce of its predecesédr the Permanent Court of
Internaztional Justice and in the pfoceedings before these bodies which may be
‘of interest to the Committee.

8. The following sections of the present memorandum therefore deal with the
question of the presentation by individuels of written and oral statements of an
ergunentative character in contenticus cases and in sdvisory proceedings before
the Intermational Court of Justice and its predecesegor the Permanent Court of
International Justice. The relevant information concerning the Permanent Court
is first set out under each heading and is followed by the relevant information
concerning the present Court. The memorandum does not deel with the appearence
before the Couft of witnesses and of individuals requested by the Court to ecarry
out an enguiry or to give an expert opinion in accordance with Article 50 of the
Statute.

IT. Participation by individuals in contentious proceedings

A Permenent Court of International Justice

Q. Before and during the drafting of the Stetute of the Permanent Court there
was some dlscusslon whether individuals should be able to bring cases before the
Court. Germen counter-proposals concerning the structure of the League of ’
Nations, transmitted to the Allies on 9 May 1919, suggested that the court to be
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established under Article 14 of the Covenant should have Jurisdiction over
complaints of private persons in certain contingencies (M.0. Hudson, The
Permanent Court of International Justice 1920-1942, p. 101). These counter-
proposals were, however rejected.

10. During the digcussions in 1920 of the Advisory Committee of Jurists, which
drafted the Statute of the Permanent Court, certaln members of the Committee
opposed the exelusion of individualsg as pafxies before the Court (1920 Advisory

Committee Of Jurists, Procds-Verbaux, pp. 206-209). This position, hecwever,

was contested by other members, and ultimately the Commlttee declded that
individuale should not be able to become parties (op. cit., ps 539). The
Committee's report explained (op. cit., pp. 722-723}:

"Po whom shall the Court be open?

"May Privete persons appear against Statés or only States against
States? :

"Suppose that a private person has dealings with a foreign State,
not in its character as a sovereign State, but in econcmic matters upon
s footing of equality, exsctly as he would with asnother foreigner. Th
view of . the great difficulty of obtaining justice before naticnal tribunals,
whether of the State in question or of any other, arising cut of a 3State's
internal irresponsibility and external independence, certain theoretical
proposals have been put forward to the effect that an individual should be
sble to bring an action directly ageinst States before some high international
Jurisdiction. Should this jurlsdiction be our Court?

"To take a case less Quoted but of a still more delicate nature,
could an individual, who is claimed by two States as a subject, bring en
action asgainst one or both of them in crder to obtain & decisicn as to his
real naticrality with regerd to them? These problems may be interesiing,
but at the moment they are premature, because they tend to affect the
sovereignty, independence and even existence of States.

"The Committee was unanimously of the opinion that, without prejudice
to any subseguent development of the Permanent Court of International
Justice, for the moment it must be glven a basis which, though restricted,
would, Tor that very reason, be Flrmer and more subgtantial.
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"The Court projected by Article 14 of the Covenant 'shall be
campetent to hear and determine eny dispute of an intermational
cheracter which the parties thereto submit to it'. In the opinion of the
Committes, the 'parties' cannot be private individuals. This answer,
which was given /at The Hague Conference/ in 1899 and 1907, and which
was evidently intended to apply not only to the Court of Arbitration but
also to the Court of Arbitral Justice was expressly laid down in the
Five-Power Plan /Tor the Permanent Court/...".

11. The Statute of the Permanent Court therefore provided in Article 3% that
"Only States or Members of the League of Nations can be parties
in cases before the Court."
When the Registry of the Permanent Court recelved spplicetions from individuals
attempting to institute proceedings before the Court, it simply referred to that

article.

B. AInternational Court of Justice

12. At fhe Washington Committee of Jurists, which met before the San Francisco
Conference to consider the Statute of the Court, the delegation of Venezuela
submitted a memorandum proposing that the Court should be able to serve ag & court
of appeal for intermetional administrative tribunals {Documents of the Unlted
Wations Conference on International Organization, Vol. 14, pp. 373-374).  This
proposal was not, however, discussed in the Committee, which left Article 3L of
‘the Statute unchanged in substance. At one point in the discussiorms the

Chairmen explained (op.cit., p. 141):

".e. the principle involved in Article 34 was that States, but not private
individuels or international orgenlzations, might be parties to cases.”

i3. At the San Francisco Conference, during the discussion of the Staitute by
Committee IV/l, the delegation of Venezuela proposed an amendment to Article 3k
which, as revised, provided in part (Documents of the United Nations Conference on
International Organization, Vol. 13, p. 482):

"(2} As a Court of Appeal, the Court will have jurisdiction to take
coghlzance over such cases as are tried under original jurisdiction by
international administrative trlbunals dependent upon the United Nations
when the appeal would be provided in the statute of such Tribunals.”
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This proposal would presumably bhave made it possible for the parties to judgments
of administrative tribunals, even if they were private perscns, to take appeals to
the Imternational Court of Justice. After scme discussion, the emendment was
rejected by Committee IV/1 (op. cit., p. 282).
i, Consequently Article 34 (1) of the present Statute provides:

"Only States may be parties in cases before the Court."

This provision 1s cited by the Registry whenever individuals attempt to begin

3

proceedings before the Court.

III. Particlpation by individuals in advisory'proceedings

A. The Permanent Court of International Justice
1. Advisory case of the Danzlg legislative Decrees, 1935

15. Until 1936, vhen amendments to the Statute came into forece, there vere no
provisions in the Statute of the Permanent Court concerning advisory opinions;
the only provisions on the subject were to be found in Article 14 of the Covenant
and in the Rules of Court. Articles T2 and 73 of the Rules adopted in 1931,
however, were substantislly identical with Articles 65 and 66 which were added to
the Statute by the 1936 amendments.

16. In 1935 the Council of the League received a petition from individuals
representing three minority poliﬁical_parties in Danzig concerning certein
legislative decrees of the Danzig Senate, and decided to refer the matier to the
Court for an advisory opinion. The Political Section of the Secretariat expleined
ag follows in a letter tc the Reglstrar of the Court (P. C I.J., Ser. ¢, No. 77,
op. 248-2L9):

"iith reference to the request which the Council is addressing to the
Permanent Court for an advisory opinion concerning the compatibility with
the Constitution of the Free City of two decrees issued by the Senate of
Danzig, it may be of 1lnterest to you to know that, before deciding to
propose that the Court should be counsulted, the Rapporteur /Ef the Council/
was anxious to know whether the Court's procedure limited it to seecking
Anformation from the Government of the Free Cliy and excluded it from also
seeking information from the parties or persons who petitioned against the
two decrees,

"The Secretariat felt able to say that it understood the Court could
seek informatlion from any gquarter it chose and could, therefore, call for
evidence from the petitioners.
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"It may, therefore, be understood that in proposing consultation of
the Court the Raprorteur was influenced by the considerstion that the
petitioners as well as the Government of the Free City could, in the
discretion of the Court, be called upon to assist the Court by evidence
or information,"

17. The Court later telegraphed and wrote the Secretary-General requesting that
the authors of the petition be informed that if they desired to supplement the
statement in the petition, the Court would be prepared to receive an explanatory
note from them.(?.c.l}J., Ser. C, No. 77, p. 262). The petitioners presented
two documents, which were received by the Court (P.C.I.J., Ser. C, Né. 77,

pp. 120-1LL, 270-271).

18, Though the Court thus recelved explanatory notes from the indivudals, it
"decided that the terms of the Statute and Rules precluded it from hearing the
petitioners" in oral proceedings (P.C.I.J., Ser. E, No. 14, p. 161).

Judge Anzilotti, in a dissenting oplnion, said that the Court should not have
rendered an advisory opinlon, because inter alis "the two Parties to the dispute"
that is, the Senate of Danzig on the one hend, and the three politicel parties
on the other - were placed on a'footing of inequality; +the Senate could submit
both a written memovendum and an oral statement, while the minority parties were
only ellowed %o send explanatory notes, without taking sny part in the oral
procedure, and were given no opportunity of answering the contentions of their
opponents (P.C.I.d., Ser. 4/B, No. 65, p. 66).

ii. Revision of the Rules of Court, 1936

19. On 1 February 1936 the smendments to the Statute of the Permanent Court came
into force. One of these amendments was Article 66, which, with only formal

changes,'later beceme Article 66 of the Statute of the present Court. The article
provided that:

"l. The Reglstrar shall forthwith give notice of the request for
an advisory opinion to the Members of the league of Nations, throusgh
the Secretary-General of the League, and to any States entitled to appear
before the Court.

"The Registrar shall elso, by means of & special and direct
communication, notify any Member of the League or State admitted to appear
before the Ccurt or international organization considered by the Court
{or, should it not be sitting, by the President) as likely to be able to
furnish information on the ¢uestion, that the Court will be prepared to
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recelve, within a time-limit to be fixed by the President, written
statements, or to hear, at a public sitting to be held for the
purpose, oral stetements relating to the gquestion.

"Should any Member or State referred to in the first paragraph
heve Teiled to receive the communleation specified above, such Member
or State may express a desire to submit a written statement, or to be
heard; end the Court will decide.

"2, Members, States, and orgenizations having presented written

or oral statements or both shall be admitted to comment on the ststements

made by other Members, States, or organizations in the form, to the

extent and within the time-limits which the Court, or, should 1t not be

sitting, the President, shall decide in each particular case. Accordingly,

the Reglstrar shall in due time communicate any such written. stetements

to Members, States, and orgenizations having submitted similar statements.”
20. The amendment of the Statute made necessary a revislon of the Rules of Couxt.
During the Court's discussions on this subject in March 1936,
Vice-President Querrero referred to the decision of the Court that it could not
hear the Danzig political parties in oral proceedings, and suggested consideration
of the question whether it would not be possible, by means of a provision in the
Rules, to remove any inequaelity between the parties, whoever they might be
(P.C.I.J., Ser. D, No. 2 {3rd add.), pp. 701-702). The President said that he
himself had originelly intended to propose a chenge in the Rules for that purpose,
but he referred to Article 66, which had just come into force, end said:

"It was difficult to place upon the words 'international orgenization’

bracketed as they were with the word 'State', a construction so wide as
to cover, for instance, a minority or a political organizatiocu."

Other members of the Court also found it impossible to follow the suggestion of
the Vice-President, end no provision on the matter wes put in the Rules.

iid. Cage of former offiecials of the Saar Commissicon, 1939

21. After the dissolubion of the Governing Commission of the Saar Territory,
certain of ite former officials put forward claims in regard to the prejudice

ceused them by the expiry of the powers of the Commission, and attempted to invoke
the responsibility of the League of Naticns. Even though the League Council
obtained the advice of a Committee of Jurists, which concluded ageinst the

claimants, they continued to insist on their claims, Finally in December 1939
the Secretary-General proposed to the Council that the claims be submitted to the
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Permanent Court for an advisory opinion. A resoluticn proposed by the Secretary-
Generel for this purpose was adopted by the Council on 14 December 1939.

22, The resolution, btogether with the record of the discussion leadinglto its
adoption (League of Nations Official Journsl, November-December 1939, pp. 502-503)
are attached to this memorandum (see Appendix, pp. 108-111). The resclution
rrovided that the clalmants should be allowed a perlod of ebout three and a kelf
months to lodge memoranda with the Secretariat; the Secretary-General would within
the followving 90 days furnish a statement of the point of view of the lLeague of
Nations; the claimants could then lodge an additional memorandum within 60 days;
and if they did so, the Secretary-General could produce another statement within
60 days. Then 81l these documents were to be trensmitted to the Permanent Court,
together with a request for:an advisory opinion on whether the League had any
legal obligations to.the claimants, and if so, for how much. The resolution
éxpressly recognized that the Court would be free to take account of any relevant
element of fact or law spart from those in the documents submitied. The
resolution concluded by providing that the League renounced the exercise of the
right to present written and orsl statements under Article 66 of the Statute if the
same possibility could not be given to the petitioners, since the League did not
wish to have greater opportun;ties of furnishing information to the Court then
the petitioners themselves.

23. Because of the dilsruption caused by the war, this proceeding was never carrled
through, and the Permanent Court hed no opportunity to pass on it.

2h., The resolution shows that the Council and the Secretary-General did not doubt
that the Court would recelve the memoranda and counter-memoranda tremsmitted to it
with the request for an advisory opinion, presumably as “documents likely to throw
light upon t]ﬁé gquestion" within the meaning of the last gsentence of Article 65 of
the Statute. They did doubt, however, that the Court would receive written or
orsl statements from the claimants under Article 66, and therefore both set up

an elaborate procedure before the submission of the request and also waived the
league's rights under Article 66 if the same rights were not granted to the
claiments. The resolution did not deel with the question whether States could
participate in the written and dral proceedings under Article 66; in any event
that question would sppear, under the text of the Statute, to be one for decision
by the Court. -

1
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B. The International Court of Justice

25. 'The guestion of preéentation of written or oral statements by individuals
before the Court in sdvisory cases was spparently not discussed either in the
Washington Commitiee of Jurists or in the San Franciseco Conference. Article &5
of the Statute was wodified in weys mot here material, and Article 66 remained
substantially unchanged.
26. The only precedent of the present Court on the participation of individuals
in advisory proceedings was in ‘the case on the Eifect of Awards mede by the
United Netions Administrative Tribunal, where a firm of lawyers which had
represented epplicants before the Tribunal asked for authorization to state its
views. The Court refused the request (I.C.J. Pleadings, United Nations
Administrative Tribunal, pp. 394-395, 397). The Registrar ekplained-in his
letter: )
"If the Court should subsequently feel the need for further

Information, it would most certeinly weke use again of the faculty

glven to it by Article 66, paragraph 2, of its Statute. It would,

in any event, be bound by the limitations set forth in that clause

and would therefore not be authorized to request or recelve written

or oral stetements either from your clients or on their behalf from
the Counsel who represented them before the Administrative Tribunal."”
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APPENDIX

EXTRACT FROM THE TEAGUE OF NATIONS OFFICIAL JOURNAL,
NOVEMBER -DECEMBER 1939, PAGES 502-503

(Meeting of 14 December 193%9)

4175. Compleints from former officials of the Coverning Commission of the Saar
Territory

The SECRETARY-GENERAL presented the following report and resolution:

"On May 27th 1939, I had the honour to make a declaration to the Council
which appears in the Minutes in the following terms:

"!'The Secretary-Ceneral reminded tke Courcil of the complaints put
forwerd cn various cecasions by forrer officials of tke Governing Commissicon
of the Ssar Territory in regard to the prejudice occasiored to them by the
expiry of the povers of the Coverninpg Ccmmission, and tkeir attempts in that
connection to inveke the responsibility of the League of Nations.

""The Members of the Leeague having never admitied sny finmncial
responsibility for the acts or orders of the Governing Commission in the
exercise of its functicms as laild down by the clauses of the Treaty of
Versailles, the Council had consulted a Committee of Jurists, whbich had heard
the complainents. The Commititee of Jurists having returned a negative
opinion, the Council had not admitted any legal basis for the complaints of
these ex-officials; but, on humenitarian grounds, it had made them grants
ex gratia, on two different otcasions.

"'The complainants nevertheless contended that they had been condemned
without both sides being heard; and their contention had given rise to a
movement of public opinion in their favour. At each succesgsive session, the
President of the Council for the tTime being had been the recipient of
petitions and requests. The Secretary-Ceneral was himgelf convinced that
the Council, ‘though unable to admit any pecuniary responsibility on the part
of the Members of the League, for which there was no legal besis, would
nevertheless be reluctant to heve its previcus decisions - which were pure
acts of kindness on its part - represented as denials of justice. 1t was,
in his opinion, degirable to glve the complainents an opportunity to stete
their grievances in scme form vhich wculd ensure both sides' being heard,

80 as to close the matter by a final decision. If the Council agreed, he
would make proposals for the purpose at the openlng of the next session.’

"The Council having agreed, I have now to submit a proposal.
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"The proposal which T feel sble to meke %o the Council will be found in the
appended draft resolution, the object of which is to submit the guestion under
consideration to the Permanent Court of Intermational Justice. The provisions of
the Court's Statute meke 1t necessary that the Court should be asked for an
advisory cpinion. .

"The draft resolutlon provides that the persons concerned shall themselves
set out the claims which they congider themselves entitled fto make in connection
with the cessation of their functions in the Sasr Territory, together with the
arguments in support of these claims. The memorandum which they will lcdge for
this purpose will be follcwed by a statement on my part, and a further exchange of
memoranda may, if necessary, take place. All these statements will be transmitted
to the Court. ‘

"With the same desire to avold any inequaelity of opportunity for submitting
arguments to the Court, it is provided that the League of Natlons rencunces frcm
the outaset the opportunity of presenting written or oral statements, which is
provided for in Article 66 of the Court's Statute, if the ccmplainents cannot be
given the game copportunity. S

"The members of the Council will not fail to perceive the gravity of the -
issues involved. Enquiry into the validity of the present glaims involves the
question whether, having regard to its constitution and the principles of
international law which are gpplicable, it is possible that the League of Nations
should have incurred finencizl responsibility by reason of accompllishing a funcition
of the character given it by Section IV of Part III of the Peace Treaty of
Versallles. A question of principle involving such grave consequences should,
it would seem, be elucidated by a judicial body having the suthority and special
experience which the Members of the league of Nations, which are all interested
in the metter, sre entitled to expect for such a purpose. In my opinion, only
the Permenent Court of Internatlional Justice fully satisfles this condition and it
ig for this reason that I propose recourse to the Court.

"I have the honour, therefore, to submit for the Council's approval the
Tollowing draft resolution:

"iThe Council of the League of Nations,

"'Being desirous thet it should be made clear by the highest judicial
aguthority what is the legal position of the Lesgue of Nations in the matter;

"'Decides as follows:

"'1, A period expiring on March 31lst, 1940, shall be allowed to
M. Danzebrink, M. Laurioclle, M. Lehnert, M, Machts and M. Ritzel for lodging
with the Secretariat, jointly or singly, a memorandum or memcranda addressed
to the League of Nations, setting ocut, together with the arguments upon
vwhich they rely, the claims which they make against the League of Nations in
connection with the cessation of their services as officials of the Governing
Commission of the Territory of the Saar Basin.
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"'"The complainants shall choose an address at CGeneva to which all
commnleations intended for them may velidly be addressed.

"*'Within ninety days from April lst, l9ho,.the Secretary-General will
furnish a statement of the polint of view of the League of Natlons regarding
the memorendum or memoranda lodged before that dete.

"'"Within sixty days frcom the despatch of the Secretary-General's
statement, the complainants, 1f they so desire, may lodge an additional
memorandum to elucidate further the question at issue. If they use this
opportunity, the Secretary-General may himself produce asnother stetement
within sixty days.

"'The President of the Council may prolong the periocds fixed ebove.

"2, The gbove-mentioned documents shall be transmitted to the
Permanent Court of International Justice at the same time as the request
for an advisory oplnicn provided for in persgraph 3 of the present resolution.
The Court will, of course, remain free to take account of any other element
of fect or law which may be relevant for the purpose of giving the edvisory
opinion which is requested.

"3, In virtue of the present resolution, which he will communicate
to the Permanent Court of Internaticnal Justice, the Secretary-General of
the League of Netions, on behelf of the Council, shall lay before the
Court & request for en advisory opinion of the Court upon the following
questions:

"*'(a) Has the League of Nations eny legal obligations towerds the
authors of the memorenda lcdged.in accordance with Axticle 1 of the
present resolution in conmnection with the claimg formulated in these
memoreida?

"1If the answer is affirmative, on what basis of law and of facts,
duly proved, are these obligations founded?

"t{b) And further, if the answer is affirmaetive, what sums .are due to
each complainant in execution of the obllgations In guestion?

"1, The League of Nations hereby rencunces the exercise of the right
to present the written and oral statements provided for by Article 66 of
the Statute of the Court, if the ssme possibility cannot be given to the
petitioners, since it does not wish to have greater cpportunities of
furnighing information to the Court than the petitioners themselves.'™
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Count CARTON DE WIART said that, if his understanding was correct, the
Secretary-General proposed merely to ask the Permanent Court of International
Justice for an edvisory opinion; there was no question in this cese of giving the
Court powers to conelude an amicable arrangement. '

The SECRETARY-GENMERAL replied that Count Certon de Wiart's imterpretation
was correct.

The regolution was adopted.'
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CANNEX IIT

PRELIMINARY VIEWS OF MEMBERS STATES AND CONSULTATTION
WITH SPECTALIZED AGENCIES CONCERNED ON THE SUBJECT OF
THE ESTABLISHMENT OF A PROCEDURE TO PROVIDE FOR REVIEW
OF THE JUDGMENTS OF THE ADMINISTRATIVE TRIBUNAL

(A/AC.T8/1.3, 44d.1, 2 gnd 3

30 March, and &4, 14, 21 April 1955
ORIGINAL: ENGLISH)

Table of Conmtents

I. Views of Member States

A. Note by the Secretary-General
B. Replies of Governﬁénts:

1. New Zealand

2. Sweden

3. Bthiopia
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T. Views of Member States

A, Note by the Secretary-General

1. Pursusnt to paragraph 3 of General Assembly resolution 888 B (IX), the
Secretary-Generel, by note verbale of 17 February 1955, reguested Member States

to communicate to him, before 1 July 1955, their views on the establishment of a
procedure to provide for review of the judgments of the Administrative Tribunal
and to submit any guggestions which they might consider useful.

2. By the seme note verbale the Secretary-General, pursuant to paragraph & of
General Assembly resolution 888 B (IX), notified all Member States that the
Special Committee on Revieﬁ of Administrative Tribtunal Judgments would meet on

L April 1955. He suggested that should the Member Goverrnments deslre to submit
preliminary views for the conglderation of the Special Committee, these views
should be received before 25 March 1955 in order that they might be reprcduced and
distributed in time for the meeting.

5. The Secretary-General hes recelved comrunications of preliminery views for
submission to the Special Committes from the Govermments of Wew Zealand, Sweden and
Ethicpia. These views are reprcduced in the following section. The Govermments
of Belgium, Haiti and Thailend heve replied that they do not intend to submit

preliminary views on the question.

B. Replies of Governments

L, The preliminary views of Member States communicated to the Secretary-General
for submission to the Special Committee are as follows:

(1) Wote verbale to the Secretary-General frem the Minister of External
Affalrs of New Zealand deted 22 March 1955

"The New Zealand Government dces not wish to submit detailed preliminary
comments to the Special Committee, although it will, of course, give careful
consideration to the Cocmmitiee's report at a later stage. The Minister
would be grateful, however, 1f the Secretary-General would draw the attention
of the Special Committee to the statements made cn this subject by
New Zealand representatives at the Ninth General Assenbly and set cut in the
official records of the 479th meeting of the Fifth Cormittee and the
515th plenhary meeting respectively. Broadly, the New Zealand Goverrment's
position remaing as expleined in those documents.
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"The Minister would alsoc be grateful, however, if the Secretary-General
would inform the Speeial Committee that the New Zealand Goverrment would
find it diffieult to asccept any review procedure which did not provide for
the esteblislment of a truly independent and judiecial bedy, and contain
safeguards to prevent re-exsmination on a political basis by the General
Assembly of the facts of a particular case."

(2) Letter to the Secretary-General frcm the Minister of Forelgn Affairs
of Sweden dated 28 March 1955

"With reference to your note of February 17, 1955, regarding the
question of judicial review of Jjudgments of the United Hations Administrative
Tribtunal I have the honour %o transmit, on behalf of my Goverrment, the
following preliminary views cn this natter.

"If a system of judicial review of the judgments of the Administrative
Tribunal is to be initlated, such a system should be constructed, in the
view of the Swedish Government, as a real appellate procedure, i.e, each
party, the Secretary-General of the United Waticns on the one hand and the
staff members on the other hand, should be entitled to lodge the appeal.
Such a procedure would lead to a ccmplete contradictory process before the
contemplated appellate body.

"Irrespective of the composition of such an appellate body, the
procedure to be followed by it would necessarily be time-consuming, Already
there is a considerable delay between the rise of & dispube and the final
decision by the Administrative Tribumnal. The dispute first has to be
considered by the Jolnt Appeals Board, then submithed to the Administrative
Tribunal whereupon the parties express their opinicn in written statements.
These are studied by the menbers of the Tribinal which then meets about
twice & year fTor ite decisions. The whole procedure usually takes more
then one year.

"Further court procedures would also occasion additional heavy costs
that would, in the opinion of the Swedish Govermment, be cut of proportion
to the salaries or compensations involved.

"Furthermore, such a prolonged procedure would imply severe psychical
and econcmlc stresses on the staff members ccohcerned. They would be kept
in suspense coneerhing employment and future for a still longer period of
time than at present. :

"Hecause of the above stated reassons the Swedish Govermment is not in
favour of a system of Jud1C1a1 review of the judgments of the Administrative
Tribunal."

{3) Wote Verbale to the Secretery-General frcm the Ministry of Forelgn
Affairs of Ethiopia dated 5 April 1955.

"The Ministry of Foreign Affairs of the Imperial Ethiopian Government
have the honcur ... to submit the following views:
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(1) The statute of the Administrative Tribunal of the United Nations
should be left intact - that is, no review system should be estaeblished.

(2) Should, bowever, the General Assembly be convinced that a system of
review is necessary as it seems to have decided by paragraph 2, section B, of
Resolution 888 (IX), then the Ministry sutmit the following for consideration
by the Special Committee which is crested to study the subject:

(a) The system of review should be strictly judicial,

(b) the feasibility of assigning the task to an existing judicial
crgan, such as one Chanber of the Intermational Court of Justice
should be given preference,

{¢) whether the review organ should be given the power to give
decisions on appeadls or simply set aside the decisions of the
Administrative Tribupnel end remand the case for rehearing should
be studied, and

(@) whether the review organ's jurisdiction be limited to facts,
questions of law or both should be studied carefully."

II. Consultation with specislized sgencies concerned

A, Hote by the Secretary-General

5. Pursuant ‘to paragreph 4 of General Assenbly resolution 888 B (IX}, the
Secretary-General, by letter of 21 February 1955, consulted with the specizlized
agencies which he considered to be concerned by virtue of thelr sgreement in
principle to accept the jurdsdiction of the United Netions Administrative Tribunal
in matters ilnvolving applicatioﬁs alleging non-cbservance of the regulations of
the United Fations Joint Staff Pension Fund.  These gpeciallzed agencies were the
Focd and Agriculture Organization, the Internstional Civil Aviation Organization,
the International Lakour Organisation, the United Natlons Educational, Scientific
and Cultural Organlzetion, the World Health Crgenization and the World
Meteorologicel Organization.

6. The veplies from these specialized agencles are reproduced in the followlng

section.

B, Replies of specialized agencies

7. The observations received from the specialized agencies are as follaws:

(1) Tetter to the Secretary-General from (. Swoboda, Acting Secretery-
Genersl, the World Meteorologicel Organization, deted 4 March 1955

"I have teken note of resolution 888 (IX) of the General Assembly and
have no comments to offer. However, I should be grateful to recelve deteiled
information regarding develomments in this matter, in view of the
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Organization's acceptence, in principle, of the jurisdiction of the
United Nations Adminigtrative Tribunal in matters involving applications
alleging non-observance of the regulations of the United Nations Joint
Staff Pension Fund."

(2} Letter to the Secrétary-General from David A, Morse, Director-General,
International Labour Office, dated 5 March 1955

"You point out that the International Lebour Organisation has agreed
in prineiple to accept the jurisdietion of the United Natichs Admihigtrative
Tribunal in matters involving applications alleging non-cbservance of the
Regulations of the United Wations Joint 8taff Pension Iund and that, in
accordance with paragreph 4 of the resolution (General Assembly
resolution 888 (IX)), you have been invited to consult with the specialized
agencies concerned regarding the establishment of procedures to provide for
review of the Judements of the United Nations Administrative Tribunal.

"As you know, since 1946 the Imternaticnal Lebour Orgenisation has
maintained the ILO Administrative Tribunal which has general jurisdiction
relating to the terms of appoiniment of officials and of the applicable
steff regulations, and is competent to leer complaints of non-cbservance
of the Staff Pension Regulations of the TLO Pensions Fund. The Statute
of that Tribunal contains in article XIT provision for the submissicn to
the International Court of Justice, for advisory opinion;, of decisicns of
the Administrative Tribunal challenged by the Governing Body or the
Administrative Beard of fthe ITO Pensions Fund. That article provides
as follows: '

'1. In any case in which the Governing Body of the International
Labour Office or the Administrative Board of the Pehsions Fund
challenges a decision of the Tribunal confirming its jurisdiction,
or considers that a decision of the Tribunal is vitiated by a
fundamental fault in the prccedure followed, the question of the
validity of the decisicn given by the Tribunal ghall be submitted
by the Governing Body, for an advisory opinion, to the International
Court of Justice.

'2. The cpinion given by the Court shall be binding.'

"At the present time, the general Jurisdiction of the ILO Administrative
Tribunal is accepted by WHO, UNESCO, ITU, WMO and FAOQ. The Annex to the
Statute adapts Article XIT to provide that the Executive Board of those
agencies may challenge & decision o the IT0 Tribunal in the same way as
the Governing Body of the ILO.

"In the memorandum submitted by the International Labour Office to
the Intermational Court of Justlce in connexlion with its Advisory Opinion
of 13 July 1954 on the effect of awards of ccmpensation mede by the UN
Adminigtrative Tribunal, there was set forth the origins and legislative
history of Article XII of the Statute of the ILO Tribunal.

(L.C.J. Pleadings, UN Administrative Tribunal, pp. 46-90; particularly


nihal.rashid
Sticky Note
None set by nihal.rashid

nihal.rashid
Sticky Note
MigrationNone set by nihal.rashid

nihal.rashid
Sticky Note
Unmarked set by nihal.rashid


A/2909
English
Armex IIT
Page 6

pp. 70-T3). In thet connexion the memorandum stated: 'The significance
of the Article lies in the fact that such challenge by the Governing Body
is made to superior judicial authority and 1s not left to the decision of
a representative body' (idem, p. ¥7). I assume that that memorandum is
available to the members of the Special Committee.

"General Assembly resolution 888 (IX) accepts in principle the judicial
review of judgments of the UN Administrative Tribunal. It is, therefore,
fully in accordance with the underlying policy of Article XTI of the Statute
of the IIO Administrative Tribunal. That axrticle provlides also that such
judiecial review shall be by the International Court of Justice, which the
Internatioral Lebour Organisation decided was the most appropriate Judieial
organ to undertake such a review.

"In addition to the question of the body to undertake the judicial
review of judgments of the UN Administrative Tribunal, other questions
relating to the scope and procedure thereof will naturally arise for
consideration by the Special Committee. These are matters on which at the
present time I have no special views to put before the Specisl Committee.

"I should, however, be very glad to supply the Special Committee with
any further informetion which it way request, and T would sppreciate belng
kept informed in due course of the outcome of the Special Committee's
deliberations.”

(5) Letter to the Secretary-General from Luther H. Evans, Director-General,
United Nations Educational, Scientific amd Cultural Orgenization, dated
18 Merch 1955

"T have carefully exasmined the question of the judicial review of
Judgments delivered by the United Natlions Adminigtrative Tribunal, in the
light of the debates which led to the adoption of this Resclution
{General Assembly Resolution 888 (IX)).

"As you indicate, the General Conference of UNESCO hes authorized me
to accept the jurisdiction of the United NWetiong Tribunal only in so far
as Pensions Cases are concerned. In respect of all other claimg by staff
members, UNESCO has, for the time belng, accepted the jurisdiction of the
Adminigtrative Tribunal of the Internaticnal Lebour Organisation.

"Accordingly, I have came ‘to the concluslon that it would be
ineppropriete for me to transmit any comments on the question of judicial
review to you for transmitial to the Special Committee when it meets on
L April 1955. I em, however, most grateful fTor your undertaking to keep me
informed regarding this watter, as I might wish to comment upon it at a
later stage.”
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{(4) ILetter to the Secretary-Ceneral from M.G. Candsu, M.D.,
Director-General, World Health Orgenization dated
18 March 1955

"In accordance with peragraph 4, Part B, of this Resolution
(General Assembly Resolutilon 888 (Ixi), you have been invited to consult
with the World Health Organization, which hes agreed in primciple to
accept the jurisdiction of the United Nations Administrative Tribunal
in matters involving applications alleging non-observance of the
regulations of the United Nations Joint Staff Penslon Fund, regarding
the establishment of procedure to provide for review of Jjudgments of
the Administrative Tribunal.

"May I recall in this connexion that the World Health Orgenization
has recognized the jurisdiction of the Administrative Tribunal of the
Interngtional Lebour Organisation for the purpose of hearlng complaints
of alleged non-ohservance in substance or in form of the terms of
appointment of WHO officials and of the provisions of WHO staff
regulations. Pursusnt to Article XIT of the Statute of the ILO
Administrative Tribunal, as adapbed in the Annex to this Statute, the
Executive Board of the World Health Organlzation mey challenge a
decisiocn of the II0 Administrative Tribunal in the seme wey as
the Governing Body of the Tnternationsl Lebour Orgenisation. The
text of this Article reads as Tollows:

'l. In any case in which the Executive Board of an international
orgenization which has made the declaration specified in Article IT,
paragraph 5 of the Statute of the Tribunal chellenges a decision of
the Tribunal confirming its Jurisdietion, or comsiders that a
decision of the Tribunal is vitiated by a fundawental fault in the
procedure followed, the guestion of the validity of the decision
given by the Tribunal shall be submitted by the Executive Board
concerned, for an advisory opinion, to the Internaticnal Court of
Justice.

12. The opinion given Ty the Court shall be binding.'

"In view of .the foregoing, the World Health Orgenization would see
no objection in principle to the establishment of procedure to provide
for review of judements of the United Nations Administrative Tribunal.
However, as will be noted from the wording of Article XII, as adapted,
of the Statute of the TI0 Administretive Tribunal, the possibility of
challenging a decision glven by this Tribunal is cpen solely to the
Executive Board of the WHO (or of any other Specialized Agency having
accepted this Tribunal's jurisdiction) end in strictly defined cases only,
i.e, lack of competence of the Tribunal and fundamental fault in the
procedure followed.
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"Rearing in mind that the World Heglth Organization's field of
interest in the guestion of judicial review of U.N. Administrative
Tribunal decisions is limited by the faet that it has accepted this
Tribunal's jurlsdiction only as concerns Joint Steff Pension Fund cases,
the Organizaticn would not be in favour, as concerns these cases, of
establishing a procedure for judlcial review which would depart from
the principles embodlied in sbove-cited Artiele XIT, as adapted, of the
IL0 Administretive Tribunal; similarly, as concerns declsions of the
U.Nes Administrative Tribunsl on Pension Fund cases involving a WHO
perticipant, 1t is my view that the right to challenge decisions should
be given to the U.N. Jolnt Staff Pension Bosrd and/or the WHO Executive
Board only, and this solely In strictly defined cases.

"I feel that I have to emphasize these views because of the
discussicns which took place at the Fifth Comwittee weetings and at
the closing Plenary Meeting of the General Assembly on metters of
terminology such ag 'review' as opposed to 'appeal' or 'revision', and.
these relating to the problem as to who (the parties to a case or even
Menber States) should have the right to iInitiate the procedure for
review.

"To sum up, I wish to state that, as far as the World Health
Orgenization is concerned, it would be in favour of the establishment
of a procedure for review of judgment of the United Natlons Administrative
Tribunal, provided:

"(a) the veview is to be made by a Judicial body, i.e. the
International Court of Justice;

"(b) on reguest of the United Nations Joint Staff Pension Board
and/or the Executlve Board of the World Health Organization;

"(c) in strictly limited snd defined cases the importance of vhich
warrants submisslon to a higher jurisdiction.

"At this stage I merely wlsh to draw attention to these points. I
shall of course be pleased to eldborate further on them and to submit -
any other ccments that wight become necessary in the light of
developments at the Special Coxmitieels meeting.™

(5) Letter to the Secretary-General from P.V. Cardon, Director-General,
Food and Agriculture Organization of the United Nations, dated
29 March 1955.

"The decision of the FAQ Conference to adhere to the United Nations
Adminlstrative Tribunal in matters involving gpplicetions alleging
non=-cbservance of the Joint Stalf Pension Fund Reguletions was taken
on the basis of the Statute of the Tribunel in force at the time. Any
official expression of opinion frem this Organization concerning amendment
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of the Statute of the Tribunal or any decision regarding continued
adherence to the Tribunal subsequent to such amendment would naturally
have to emanate from the FAC Conference.

"The FAQ Conference, at the time it decided to adhere to the
United Nations Administretive Tribunal for Pension Fund cases, also
accepted the Jurisdiction of the Administrative Tribumal of the
International Labour Organisation with respect to complaints of alleged
non-observence of the terms and conditions of appointments of staff members.

"Artiele XITI, paragraph 1 of the Annex to the Statute of the
Administrative Tribunal of the Internaticnal lebour Organisation provides
that the Executive Board of any international Orgenization which has
recognized the jurisdiction of the Tribunal may submit the guestion of
the validity of a decision given by the Tribumel to the International
Court of Jugtlce for an advisory opinion. It is to be noted, however,
that an advisory opinion may be regquested only when the Executive Board
challenges a decision of the Tribunael confirming its jurisdletion, or
considers that a decision of the Tribunael 1s vitiated by e fundemental
fault in the procedure followed.

"Should it be considered desirable thet the competence of the
appellate body envisaged for the United Wations be more extensive, it
would presumebly be thought edvisable to restrilet thils competence to
points of law. It mey be noted,. furthermore, that under the Statute
of the Administrative Tribunal of the Internetional Labour Organisetion,
only one party mey appeal egalnst a decision of the Tribunal, namely,
the orgenization concerned. If, in the case of judgments of the
United Nations Administrative Tribunal, it were thought desirable to
grant this right also to staff members, this could be done rather simply
as Tar as thils Organization 1s concerned by suthorlzing the appellant
to submit a request to the FAO Council, which body, after having
determined that sueh request was not of a frivolous nature, would
transmit it to the appellate body.

"In the devising of a review procedure, the applicability of the
various phases thereof to the Speclalized Agencies comcerned should be
borne in mind, especially with reference to Pension Fund cases in which
three parties may be involved, namely, the staff member, the Joint Steff
Pension Board and the organization."”

(6) Iletter to the Secretary-Genersl from C. Ljungberg,
Secretary-General, Interastionsl Civil Aviation Organization,
dated 1 June 195%

"As mentioned in your letter, ICAQ has decided to accept the
Jurisdiction of the UN Administrative Tribunal only in matters involving
applications alleging non-observance of the regulations of the UN Joint
gtaff Pension Fund. I presume the views of the Joint Staff Pension Board
are being ascertained by you. I have no particulsr comments to offer
in this connection." ‘
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ANNEX IV

VIEWS OF THE STAFF COUNCIL CF THE SECRETARIAT
OF THE UNITED NATIONS WITH NOTE OF TRANSMITTAL
BY THE SECRETARY-GENERAL

(A/AC.T8/L.b
i April 1955
ORIGINAL: ENGLISH)

The Secretary-General has the honour to tramsmit, for the information of
ﬁhe'members of the Specisl Committee, a copy of a letter dated 1 April 1955 which
he has received from the Chairman of the Staff Committee transmitting the Views
of the Staff Council of the Secreteriast of the United Natlons on the establishment

of a Procedure for the Review of Judgments of the United Netions Administrative
Tribunal.

Ietter dated 1 April 1055 from the Chairman of the Staff Committee
to the Secretary-General of the United Nations

"I take pleasure in sending you enclosed the views of the United
Netions Heasdquarters Steff Council on the establishment of s Procedure for
the Review of Judgments on the Administrative Tribunal.

"It would be appreciated if you would be kind enough to bring these
views to the attention of the Special Committee set up under General Assembly
Resolution 888 (IX). If so desired, the Staff Council would be glad to
have one of ite officers provide a clarification of ite position to the
rembers of the Special Committee.

(signed) Hylke G. HAIBERTSMA
Chairman, Staff Comnittee."
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VIEWS OF THE UNITED NATIONS HEADQUARTERS STAFF COUNCIL ON THE JUDICIAL REVIEW
OF JUDGVMENTS OF THE UNITED NATIONS ADMINISTRATIVE TRIBUNAL

I. Introduction

1. By its resolution 888 (IX) of 17 December 1954, the General Assembly
accepted "in principle judicial review of judgments of the United Nations
Administrative Tribunal" and establishéd a special committee to study the
question of the institution of such e procedure in all its aspects.

2. Before commenting on various aspects of the envisaged review procedure, the
Staff Council considers it pertinent to recali that the operaiiﬁn of the
Administretive Tribunal has so far occasioned no request on the part of the staff
for review machinery. Having examined carefully the various problems involved
in the esteblishment of a system for reviewing judgments of the Administrative
Tribunal, the Council is of the opinion that the present situation does not seem
10 warrant an immediste implementation of the princiﬁle of judicial review.

In this connexlcn, it might be observed that the General Assembly accepted a
revievw "in principle", which would not exelude the possibility that, following
a more detailed analysis of the numercus aspects of such a complex problem, a
different practical conclusion could be reached. This possibility was, in Ffact,
clearly suggested when amendment A/L.l92 was introduced hefore the General
Assembly (A/PV.515, p.9). |

3. Since, however, the General Assembly has requested the Special Committee
"o study the question of the establiéhment of such a proceaure in all its
aspects"”, the Staff Council would hasten to welcome the clear expressilon of the
Assembly's will that a review procedure should be strietly judiecial and not
politicel in character. The records of the discussion in the Fifth Committee
and in the Plenary Meeting of the General Assembly as well as the very terms
employed in resolution 888 (IX) leave no doubt as to this point.

IT. Nature of "judiciel review"

L.  The nature of the term "judlicial review" as used in Genersl Assembly
resolution 888 (IX) is determined by {a) the judicial character of the
Administrative Tribunal as the body of first instance; (b) the fact that the
review affects the particular case under litigation; (c) the purposes to be

served by the review, and {d) the staetus of parties to the dispute.
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(a) The Administrative Tribunal has a judicial character. This has been
recognized and emphasized by the Internationel Court of Justice in its
Advisory Opinion of 13 July 1954; the Assewbly itself has acknowledged

the principle that any review of the decisions of the Tribunal must be of

g Jjudielsl charscter. Such review must therefore follow the principles
recognized by the mein judicisl systems; accordingly it is Ilnconceivable
that the decision of the Administrative Tribunal might be reviewed and
possibly quashed by en adminlstrative or political organ. It msy also

be noted in this connexion that several delegations expressed concern that
a ;eﬁieﬁ procedure might weaken the authority of the Administrative
Tribunal and impair its usefulness.

(b) It seems clear that the review which the General Assembly had in

mind is one which would deal not only with principles of interprétation for
future application, but would alsc affect the outcome of the particular
case decided by the Administrative Tribunal. The review will therefﬁre
- obviously have the purpose to set asgide or %o confirm the judgment of

the tribunal of first instance. This requires that the review procedure
be one which follows the principles appliceble for judicial sppeals, and in
particular one which gives bofh parties the opportunity to take the
necessary steps for the safeguarding of their rights acquired under the
previous judgment.

(c) The purpose of the review is to further enhance the safeguards for the
proper Tunchtioning of the Secretariat in accordancejwith Articles 100 and
101 of the Charter, by giving both the Organigation and the staff menbers an
additional judicial guarantee for an equitable application of the relevant
provisions, regulations arnd rules governing the employment and conditions
of service of the staff. In fulfilling this purpose, the review procedure
must strengthen the legal status of the staff rather than undermine it.

It is clear from the discussions preceding the adoption of General Assembly
resolution 888 (IX), that a great number of delegations was concerned

lest the review procedure might have untoward effects on the morale of the
staff which might feel that its legal security was threatened.

(d) The paerties to ‘the dispute which is subject to the review procedure
are the Secretary-General in behalf of the Organization and a member of the
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5.

Secretariat of the United Nations. The review procedure must teke fully
into account the responsibilities end position of these parties under
Chapter XV of the Chariter; it must be applied.so as to strengthen rather
than weaken the indpendence of the Secretarigt and its exclusively
international character. Under the Charter, the Secretariat is one of the
principal organs of the United Nations endowed with specific powers'and
responsibilities.‘ While the Charﬁer authorizes other principael organs of
the Orgenization to entrust functions fo the Secretary-General, this
authority cemmot be used in such a way as to interfere with the exercise
of the Secretariat's responsibilities, or to prejudice the essential
attributes of an independent internationael civil serviée. This prineciple
wes indirectly recognized by the Advisory Opinion of the International
Court of Justice which stated that the General Assenmbly has the power to
amend the statute of the Administrative Tribunal but that unless it so
provides, it could not proceed to review a'judgment already pronounced by
the Tribunal; the Court also expresséd the opinion that the General
Assenbly itself, in view of its compesition and functions, could hardly act
as & judicial organ all the more so as one party to the dispute is the
United Nations Orgenization itself. This prineiple applies a fortiori

to any other political organ of fhe United Netions. Any iﬁfluencing of
the review procedure by individual Menmber States or group of Member States
would, of course, be clearly inconsistent with Article 100 of the Charter.

A1l these considerations ﬁoint to the comclusion that the words *judicial

review" as used in General Assembly resolution 888 (IX) cen mesn only a
considerstion of Jjudgrents of the Administrative Tribunal, on the sppeal of the
parties concerned, by an indpendent and impartial judicial tribunal free of any
political influences either on the part of a United Nations orgam or of ahy of

the Menber States of the Orgenization. The Sfaff Council feels it to be essential

that there should be no compromise on these basic principles, so that the review

procedure will Increase the responsibility and indpenderce of the Secretariat as
cne of the principal organs of the United Netilons.


nihal.rashid
Sticky Note
None set by nihal.rashid

nihal.rashid
Sticky Note
MigrationNone set by nihal.rashid

nihal.rashid
Sticky Note
Unmarked set by nihal.rashid


A/2909
English
Annex IV
Fage 5

IIT. Composition of the reviewing body

6. It is essential that the body which would have the power to mske a review of
the judgments of the Administrative Tribunal be an indpendent and impertial
tribunal enjoying high authority, and agble to develop a'consistent jurisprudence.’
The review body must, therefore, have the nature of a judiclal tribunal at the
highest pogsible level. This requirement also follows from the Assembly's
decision to have a "judicial review" of the Administrative Tribupal's Judgments.
Review by a body other than one composed of members possessing the highest
qualifications for judieiasl office would necessarily cast reflection on the
Administrative Tribunal itself, reduce its status and impair its Tuture
usefulness.

T. The review tribunal must be constituted so as to assure its full
independence, as a body and és regards individual members, of any organ of the
United Nations and of the govermnent of any Menber State. No political
consideration whatsoever should be allowed to influence either the composition
or the functioning of the review tribunsl. The development of a consistent
Jurlsprudence and the uniformity of practice of the review tribunal can best be
assured 1f the tribunal is esteblished as a permasnent body and if its mewbers serve
for a sufficlently long pericd of time.

8. Taking into account the above considerations, the Staff Council submits that
the best method for the constitution of the review tribumal would be to request
the President of the International Court of Justice to sccept the function of
designating (by_whatever method he considers suitable) from among the'judges of
the Court three members to form the review tribunal and to hold office for the
entire term for which they were elected to the Court itself, snd to continue as
members of the review tribunal if re-elected to the International Court of
Justice.

9. " If that method were not geceptable, another method would be for the
President of the International Court of Justice to appoint the three members of
the review tribunal from eminent jurists who in their own countries qualify for
high judieisl office and who do not serve in any position which would meke them

dependent on either a government of a Member State or a United Nations organ.
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In case the second alternative method is chosen, a suitable term for service as
menbers of the review tribunal would be six yesrs or more, subject to

reappointment at the expiration of the term.

IV. Jurisdiction of review tribunal

10. Botn from the point of view of limiting the number of cases subject to
review and of maintaining the high standing of the review tribunel and of the
Administrative Tribunal, it is essential thet only important questions of law
which touch uyonlmatters of principle should congtitute a ground for the review.
Ground for review should therefore be restricted to issues of (1) lack of
Jurisdiction of the Administrative Tribunal, (2) fundamental fault In the
procedure followed by the Administrative Tribunel, end (3) arbitrary application
of the law. ‘

1. Egually important as the limitation of the grounds of aeppeal is thelr clear
definition. The issues which are subject to review should be specifically
epumergted in the review tribunal's statute.

12. The scope of the review should not include questions of fact; the [indings
of fact by the Administrative Tribumal should be conclusive. It is noted that
the Internetional Court of Justice stated in its Advisory Opinion that the
Administrative Tribunal is not precluded from revising a judgment in special
clrcumstances when nev facts of decislve importance have been discovered, end
that the Tribtunal hes aelresdy exercised this powver.

15. 1In order to avoid further delays and costs the review tribunel should not® ‘
return to the Administrative Tribunal, for retrial, a julgment which it

decides to invalidaté in whole or in part. The review tribumel should be
empovered to rule on all points at issue which are subject to review and render
a new Judgment, ifs ruling being enforceasble forthwith.

V. Initietion of review procedure

14. The Staff Council considers it essential that both parties to the proceedings
before the Administrative Tribunsl - the Secretary-General, on behalf of the
United Nations, and the steff member concerned - should heve the equal right to
request the review. It would be contrary to the principle of equality of justice
if opportuﬁity to have the award of the Admiﬁistrative Tribunal reviewed were
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granted only to one perty and denied to the other party; this is a fortiori
true if the right to request review were denied to the weaker party. The
digcussions which took place in the General Assembly indicate that a number of
representatives considered that the parties to the review procedure can only ve
the Organization, represented through its chief sdministrative officer, and the
staff member concerned; and that any other procedure would be "inconsistent
with the principle that at the appellate stage, only parties to a case can only
be parties in appeal, revision or review". It is also noted that the
Secretary=General himself stated that since he "acts for the United Nations as one
of the parties, he would not consider it equitaeble that he should be giﬁen )
general right of appeal which is not given to the other party".

15. It is the considered opinion of the Staff Couneil that the right to request
a review should not be given to Member States eilther individually or as a group.
As one delegation has pointed out, the staff mewber is not the servant of any
paerticular Member State; he is the employee of the Organizetion. The right of
Member States to request a review would gravely prejudice the international
character of the Secretariat and bf the Orgsnigation ahd might expose steflf
mewbers to influences and pressures; such a procedure would be inconsistent with
the splrit of Article 100 of the Charter.

16. Since the Secretary-Genersl as Chief Administrative Officer is, under the
Charter and the related Staff Regulations, responsible for the administration of
- the United Nations Secretariat; it would not be in the interest of good
gdministration if other organs of the United Nations could intervene in a
gpecific case.

VI. Aspects of the review procedure of specisl concern to the Staff
—

17- The Staff Council earnestly hopes that the adoption of a vrocedure for
Judicial review will not unduly prolong the firal settlement of a case. The
existing procedureris already extended. Of 23 cases which have reached the
Administrative Tribunal after their consideration by a Joint Appeals Board, the
average duration of the proceedings ~ From the date of the contested decision until
the Tribunal's judgement - 1s gpproximately 15 months. This period, under the
circumstances in which some staff members - especially those recruited overseas -
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find themselves following an adverse decision, may already involve special
fineneial end other hardships, end the question arises whether the existing
procedures cannot be shortened.

18. The period in which & request for review may be filed should therefore be
reduced to the ebsolute minimum. It is felt thet it should not exceed thirty
days from the date on which the Administrative Tribunal's judgment is commuinicated
to the parties. If the time-limit is exceeded, the sppeliate body should without
further formality declare the proceedings dismissed. A time-limit should

also be set for the review and & period of two months seems apprdpriate.

19. With regerd to the rights of the gpplicant within the review procedure, 1t
is felt that provision for physical presence at the review, trevel and subsistence
costs, representation, ete., should be no less than that provided for in the
Statute and Rules of the Administrative Tribumel or in existing asdministrative
arrangements connected with its proceedings.

20. 1In particular, it is hoped that the need for adequate legal counsel. for the
applicant, which has already been recognized in the case of the Tribunel, should
also be recognized in connexXion with the review procedure.

21l. As The review tribunal mey develop principles of interpretetion for future
application, due provision should be made in the statute of the review tribunal
allowing a representative of the staff association of the Orgenization concerned
t0 make an appearance before the tribunal and to make such statements as in the
gssocigtion's opinion mey be of interest to the staff as a whole.

22. Finally, the Staff Council feels that some method should be found for
safeguarding the acqulred rights of the staff member following a favourable
decision by the Administrative Tribunal. The entering of an eppeal ageinst a
decision should, in principle, not have suspensive effect on the Tribunal's.
Judgment.. It 1s‘£rue, of course, that. in some cases part of the peyment of an
award might have to be withheld pending the expiration of the time-limit for
appeal or of appéal proceedings. In any case the staff member, having on many
oceasions already suffered finencisl or other hardship pending a Judgment by

the Administrative Tribunal, should not be put In the position of having

insufficient mesms of subsistence to protect his acquired rights.
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Conclusions

The Staff Council's opinion as set forth gbove mey be summed up as follovs:
(1) It has riot been convinced of the necessity of establishing & procedure
for reviewling Judgments df the Aﬂﬁinistrative Tribunal;

(2) 1¢£, h&wever, such a procedure should be established, the review should
he made byfa strictly judicial bedy and should follow the generally
recognized principles for judicial appeals;

(3) The review body should be & Jjudieisl tribunal of the highest standing;
it should be fully independent, and permesnent rather than ad hoc. To

meet these requirements, 1lts members ghould be eppointed by the President
of the International Court of Justice amccording to one of the methods,
suggested in order of preference, in paragraphs 8 and 9 above.

(4) Only specified important questions of law should be reviewed and the
review tribunal should be empowered to rule on all points at issue;

(5) Only the parties (the Secretary-General and the staff member concerned)
should have the right to initiste the review procedure;

(6) The time-limit for the oppesl and the proceeding should be kept to a
specified minimum;

(7) Appropriate arrangements should be made to ensure that the staff
member would not be put in the position of having insufficient means‘of

subslstence or inadequate legal assistance to protect his acdpired rights.
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