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NCTE BY TEE SECRETARY-GENERAL

1. At its 108lst plenary meeting on 18 Decenber 1961, the General Assembly
adopted resolution 1685 (XVI) concerning the internationsl conference of
plenipotentiaries on consuler relations to be convened in Vienna at the beginning
of March 1963. In operative paragraph 2 of that resolution, the General Assembly
requested Member States to submit to the Secretary-General written comments
concerning the draft articles on consular relations adopted by the International
Taw Commission at its thirteenth session in 1961.}/ In order that they may be
circulated to Governments prior to the beginning of the seventeenth session of
the Generazl Assembly, comments were to be submitted before 1 July 1962.

2. In pursuance of operative paragraph 2 of the above-mentionad resolution,
the Secretary-Géneral, by a note verbale of 21 February 1962, requested the
Govermments of Member States to communicate their written comments before

1 July 1962.

3. By 10 August 1962, the Governments of Afghanistan, Belglum, Caneda, Congo
(Bragzzaville), Czechoslovakia, Denmark, Finland, Luxembourg, Madagascar, the
Netherlands, Norway, Pakistan, Poland, Sierra Leohe, the Uxrainien Soviet
Socialit Republic, the United Kingdom of Great Britain and Northern Ireland,

the United States of America and Yugoslavia had communicated their observationsg
on the draft. These comments are set out in part I of the present document.

L. Comments were also received from Switzerland, a non-Member State invited

to participate in the internaticnal conference of plenipctentiaries. The
comments of Switzerlend are contained in part IT of the present document.

5. In & letter addressed to the Secretary-General, the Government of
Tengenyika stated that it had no cbservations to make.

6. Any comments received after 10 August 1962 will be circulated later as

addenda to the present document.

}/ Official Records of the General Assembly, Sixteenth Sessiocn,
Supplement No. 9 (4/48L3), para. 37.
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i, AFGHANTSTAN

Transmitted by a note verbale of I June 1962 from the
Permanent Mission to the United Nations

Zﬁfiginal: English7

The representative of Afghanistan in the Sixth Committee has already stated
the views of the Afghan Government on the matter. The Government of Afghanistan
considers The draft articles a pgood basis for a convention which could he
prepared by a special conference, preferably to be held in 1963 or_later. On
the point of participation in the conference, the Government of Afghanistan
reaffirms its position in favour of the principle of universality in all
international conferences,

The Government of Afghanistan reserves its right to wake further detailed

observations on the draft articles at the approvrizste time.
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2. BELGIUM

Transmitted by a note verbale of 35 July 1962 from
the Permanent Representative to the United Nations

/Criginal: French/

INTRCDUCTICH

The Belgian Goverament has studied with the greatest care the revised text of
the draft srticles prepared by the International Law Commission at its thirteenth
session, which took place in Geneva from 1 May to T July 1961.

Tt notes with satisfaction that a very large number of the ccmments
communicated in a letter dated 11 April 1961 from the Permanent Representative of
Belgium to the United Nations have been accepted.

The Belgian Government has every resson, therefore, to be pleased with the
new version of the draft articles. Some articles, however, call for the following

observations.

Preamble

The Belgian Government would like a presmble to be placed at the beginning of
the proposed convention, 28 in the Vienna Convention on Diplomatic Relations of

18 April 1961.

Article 1

Undoubtedly an attempt should be made to profit by the experience gained
during the 1961 Vienna Conference on Diplcmatic Intercourse and Immunities,
particularly as regards the definitions of the different categories of persons
employed by consulates.

Accordingly, the Belgian Government agrees to the present wording of
paragraphs (a) and (b) of article 1 and wnreposes that the subsequent paragraphs
shouid be worded as follows:

"(c) 'Head of consular post'! means the person charged by the sending State
with the duty of acting in that capacity;

(d) 'Members of the consulate' mezns the head of the consular post and the
members of the staff of the consulate;

/...
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(e) 'Members of the staff of the consulate' means the consular officials,
the consular employees and the members of the service staff of the consulate;

(f) 'Consular official' means any person, ineluding the head of the consular
post, entrusted with the exercise of consulsr functions in a consulate;

(g) "Consular employee! means any person required to perform administrative
or technical tasks in a consulate;

(h) 'Members of the service staff' means the members of the staff of the
consulate in the domestic service of the consulate;

(i) '"Private servant' meens = person employed exclusively in the private

serv1ce of a member of the consulate who is not an employee of the sending

State.

It does not seem advisable, on the other hand, to include = definition of
consular archives in article 1. It appears to be very difficult to dafine this

notion and any definition might lead to difficulties when applied.

Article 15

1i. The Belgian Government wishes to drav sttention to the fact that there is a
considerable difference between diplomwstic agents and consular officiesls. It
prefers the former wording of paragraph 1, which appeared as paragraph 1 of
article 16 in the text prepared by the Internatiecnal Law Commission at its
twelfth sessicn (25 April-l July 1S60). That bext said:
"If the position of head of post is vacant, or if the head of post is
unatle to carry out his functions, an acting head of post may act
provisionally as head of the consular post v
Fhat is specified in the present text of article 15, paragrach 1, has no
legal value at all, since it has been thought necessary to stipulate that this
choice will be made "as = general rule

The Belgian Government would therefore like the last two sentences of
paragraph 1 to te deleted, particularly since in Belgium the Minister for Foreign
Affairs has complete freedom in the choice of an zcting head of post. If these
provisions were retained, the Belgian Government would be obliged to enter an

express reservation.

/...
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2. The Belgian Government wishes to polnt out, in addition, that an acting head
of post is not entitled under Belgian municipal law, to the tax privileges
mentioned in articles 48, 49 and 50, among cthers, if he does not fulfil the

conditions laid down in those articles.

It must therefore enter a reservation with respect to paragraph 3 of

article 15.

Article 16

1. The rule stated ir paragragh 2 of this zrticle does not exist in Belgian
internal law. The granting of the exequatur is the only relevant factor.

2. Unlike article 17 of the draft prepared by the International Law Commission
&t its twelfth session, this text relates only to heads of consular rosts. It

would be more logical therefore to insert srticle 21 immediately after article 16.

Article 17

In paragraph 2, the word "inter-governmental" should be replaced by

"international®.

Article 19

1. In accordance with the proposed changes in article 1, the Belgian Government
suggest that the end of paragraph 1 of article 19 should read as follows:
" ... the members of the staff of the consulate".
2. With regard to article 19 as worded at present, provision should be made for
current practice ccncerning the appcintment and admission of consular officisls
and employees parallel with article 12, which relates to heads of consular posts.
The following phrase should therefore be added to paragraph 1:
" ..., who shall be admitted to the exercice of their functicrns upon
notification of their appointment in sccordance with article 24".
That provision seems to be consistent with the spirit of the draft, and

in particular with article 24.

Artiecle 20

The Belgian Government considers that this article could be deleted, since it

deals with a matter which isgoverned golely by the internal law of States and
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should be settled by = bilateral agreement between the States concerned in a

spirit of mutuzl understanding.

Article 21

As irndicated above, this article might be placed after article 14.

Article 31

1. In Belgium, exemption from the land tax and from the related national
emergency tax 1s subject te the condition that the premises belong to a foreign
State.

This condition may Be deemed to be fulfilled if a building is acquired by
5 head of post who is recognized as acting on behalfl of the sending State, which
becomes the owner. The principle is, therefore, that the exemption may be granted
cnly to the foreign State.

Furthermore, the Belgian Government cannot agree that exemption from the
taxes chargezble cn the acguisition of immovable property should be granted in
cases where the property belongs to an individual, vhoever he may be. In such
cases, the head of the post must also be acting on behalf of the sending State.
2. The Belgian Government suggests that a similar tax exemption might be
provided in respect of the furnishings of the consular premises, to which
reference is made in article 3C, paragraph 3.

If that suggestion is acceptable, a paragraph 3 wight be added reading as
foliows:

"The sending State shall enjoy a similar exemption in respect cf the
ownership or possession of the furnishings of the consular premises.”

Article 35

1. Under Belgian law, neither consuls nor diplomatic missions enjoy
preferential rates for the sending of correspondence cr telegrams or the use of
telephaones.

2. The Belgian Government feels it should draw attention to the fact that the
principle expressed in paragraph 3 of this article iz not absolute. According

tc usage, the authorities of the receiving State may open the consular bags if

/...
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they have serious reasons for their action, but they must do so in the presence

of an authorized representative of the sending State.

Article 36

Paragraph 1 (c) of this article should state explicitly that consular
cfficials have the right not merely to visit and converse with a national of
the sending State who is in custody or in prison, but zlsc to write to such =
person.

| The Belgian Governument wishes to emphasize the importence of such an

lmprovement to the text and therefore proposes that sub-paragraph (c) should te
amended Lo read as follous:

“Consular officials shall have the right to visit a national of the sending

Jtate who is in custcdy or in priscn, to converse and communicate with him

and to arrange for his legal representation. They shall zlso have the
right ... ".

Article 37

_ Sub-paragraph (a) of this article deals with the subject of the estate of
8 deceased national of the sending State, but not with that of the consul's
intervention in the case of the death of a national of the receiving State who
leaves an estate in which a national of the sending State has an interest.
Provision should be made for this case, also, by means of = new sub-paragraph
reading as follows:

"To inform the competent consulate without delay of the existence within

the consular district of assets forming part of an estate in respect of
which a consul mey be entitled to intervene,”

Article 38

The well-established principle mentioned in paragraph 1 of the commentary
should bte incorporated in the text of this article.

3ince, moreover, paragraph 2 of the article covers all the caces included
in paragraph 1, it 1s to be feared that the present text as a whole may go

further than the International law Commission intended .

[one
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The Belgian Government therefore considers that article 38 should bve
drafted as fcllows:
"1. In the exercise of the functions specified in artiele 5, consular
officials may address themselves to:
(a) the local authorities of their district;

(b) the authorities which are competent under the law of the receiving
State. '

2. The procedure to be observed by consular officizls in communicating
with the authorities referred to in paragraph 1 (b) of this article shall
be determined by the relevent internaticonal agreements and by the municipal
law and usage of the receiving State,”

Article L1

1. In paragraph 1 of this article, in the French text,the word "préventiva"
should be in the plural. That change would be in accordance with paragraphs 5, 7
and 13 of the commentary on the article.

2. Taragraph 13 of the commentary states that most of the Governmenus which
commented on the draft articles preferred the second alternative given for the
last words of paragraph 1.

The Belgian Government notes, however, that only five States, cut of the
nineteen which submitted their comments, ovpted for the veriant "grave offence”,
in preference to "grave crime”, as the present text says.

It ought to be posaible to come to an agresment regarding the wishes of
States in this highly controversial matter. Is 1t their opinion that the
rersonal invicolavility of consular officials should be kept to z minimum or do
they think that it should be extended by using the phrase "except in the case of
a grave offence”? Since each State would be able to interpret the expression
"grave offence" in accordance with its municipal law, the result would be that
thig provision would be applied in a great variety of ways.

If, however, it proves impossible to reach zgreement on the real, practical
import of the term "grave offence”, its meaning might be stated in a protocol

annexed to the Convention,
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Article 42

In the French text, the word "préventive" should be in the plural, as noted

in the first comment on article L41.

Article 52

At the Viennz Conference cn Diplomatie Intercourse and Immunities, Belgium
sald that it was inappropriate to include an article on nationality in the body
of the Convention on Diplomatic Relatiocns. It could not even accept the text of
the Optional Protocol concerning acquisition of nationality drawn up by that
Conference.

The same reservation must be made by the Belgian Government regarding the
Convention on Consular Relations.

The Belgian Govermment is therefore in favour of simply deleting article 52.
Article 59

Regarding this article, the Belgian Government would draw attention to the
comment mede under article 31 (2).
Article 66

A study of this article shows that article 55, parsgraphs 2 and 5, should
be applicable to honcorary consular officials. Those paragraphs should therefore
be referred to in this article.

Similarly, article 55 should be mentioned in article 57, paragraph 1, and
article 66 should say:

"Without prejudice to their privileges and immunities, honorary

consular officials may not misuse their official position for the purpose
of securing advantages in any private activities in which they may engage.”

Article 68
Paragraph 1 of this article should be worded as follows:

"The provisions of articles 5, 7, 36, 37 and 39 of the present
Convention apply also "
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Article 69

The Belgian Government suggests that paragraph 1 should provide that all
the members of the consulate shall enjoy immunity from jurisdiction in respect
of official acts performed in the exercise of their functions.

In practice, the consular functions are exercised in part by subcrdinate
staff, as, for example, when an azdministrative document is drawn up. Paragraph 1
might therefore read as follows:

"Except in so far as additional privileges and immunities may be granted
by the receiving State, members of the consulate who are nationals of the
receiving State shall enjcy ... "

This change is particularly important, since in most cases it will be
exceptional for consular officials, apart from honorary consular officials, to be
nationals of the receiving State, vhereas the subordinate staff will almost always

be recruited locally.

Article 70

The Belgian Government considers that the provisions of this article should
be modificed to bring them into closer conformity with article 47 of the Vienna

Convention on Diplomatic Relations.
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3. CANADA

Transmitted by a note verbale of 28 June 1952 from the Pernament
Mission to the United Nations

Zﬁfigin&l: EngliséY
Article 1
Paragraph 1

It would be preferable to substitute "Consular post” for the word "Consulate"
in sub-paragraph (a) of paragraph 1. It is an ancmaly to refer to a
consulate-general, or a vice-consulate as a "consulate”. It would ke
preferable to use the general term "consular post" throughout the Convention in
the same manner as the word "mission" is used throughout the Vienra Convention.
Consequently, throughout the Comsular Convention the word "consulate" should
be deleted vherever it appears, and the words "consular post” submitted therefor.
In order to take account of the earlier suggestion that the words "consular
establishment” be included in the definition, it is suggested that sub-paragraph (a)
should read as follows:

" Consular post' means a consulate-general, a consulate, a vice-consulate,
a consular agency, or any other consular establishment.”

It would be preferable for the definition In sub-paragraph (¢) of "head of
consular post" to read as follows:

"Means any person charged by the sending State with the duty of
acting in that capacity."

This suggested definition mekes it clear that the "head of consulate post”
refers to the titular head of post in zccordance with the meaning of article 8
of the Convention.

Sub-paragragh (j) is suitable subject to the comments on article 31.

Sub-paragraph 3

This would be suitable if the phrase "or permanent residents” were inserted
after the word "nationals"”.

See also comments on article 69.
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Article 5

A general definition of consular functions would appear to be preferable to
a detailed list of functicns; however, it would seem important to draw a
distinetion between those functicns that are so inherent and universal to the
consular position that they are not subject to the laws of the receilving State,
and those funetions which would be regarded as subject to the laws of the
receiving State. In keeping with this objective, the Canadian Government proposes
the following amended version of article 5:

"The task of consuls is to protect, within the limits of their consular

district, the rights and interests of the sending State and of its

nationals and to give assistance and relief to the nationals of the

sending State in accordance with international law, In edditicn, the

task of consuls is to exercise other functions specified in the relevant

international agreements in fcree or entrusted to them by the sending
State, the exercise of which is compatible with the laws of the receiving

State."

It is preferabvle tc see the main consular functions of protection of the
rights and interesis of the sending State and its nationals stated as general
principles of international law and not explicitly subject to the laws of the
receiving State. The purpose of this amendment is to encourage the development
of the recognition of the basic funections of cconsular officers as general
principles of internaticnal law and to ensure that consular officers are not
prevented from exercising these essential functions by restrictive national laws.
However, because many of the other functions of a consul are closely linked with
the relevant municipal law of the receiving State, they should be declared
specifically subject to such laws, for example, those functions relating to
minors, estates, service of judicial documents,

If, however, it is decided that detailed definitions of consular functlons
along the lines of the definitions embcdied in the International Law Commission's
draft are to be included in the Cenvention, the Caradian Government 1s in
agreement with such definitions subject to the following comments.

Sub-paragraph (e) is suitable, subject to the addition of the words "by all
lawful means” between the words "ascertaining" and "conditions" in order to make
it explicit that consular officers sre subject to interrational law and the law
of the receiving State and to bring the sub-peragraph intc line with the similar

provision of article % in the Vienna Convention on Diplomatic Relations.

[oes
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Article 7

The Canadian Government would wish to have it made clear that in those
States where Great Britain has been performing consular functions on behalf
of Canada for some years before the Convention on Consular Relations comes into
force, prior consent is assumed tc have been given by the receiving State by

inplication.

Article 8

The phrase "consuler official" should be substituted for the phrase
"head of a consular post". Far too much emphasis is placed on the status of the
head of consular post in this draft Convention. Furthermore, in Canada it is
not only the head of post but all consular officisls who are fequired to be
admitted individually to the exercise of their functions by the Canadian
Government, and we would wish to retain this right to exercise our discretion in
this matter. Consequently the phrase "consular official” should be substituted
for the phrase "head of consular pest"” where appropriate in certain of the articles

of the Convention.

Article 9

The receiving State should have the opportunity to accept or reject any
change in the designation of a head of consular post. For example it would be
preferable to have inserted a new sub-paragraph 2 of the article along the
following lines:

"A head of consular post must be appointed to one of the above
classes and be recognized in that capacity by the receiving
State,™

The article as amended would therefore read:

"l. Head of consular posts are divided into four classes:
(1) Consuls-general;
(2) Consuls;
{(3) Vice-consuls;

(4) Consular agents.

"2, A head of consular post must be appointed to one of the atave
classes and be recognized in tha capacity by the receiving
ctate.

[oae
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"%, The foregoing paragraph in no way restricts the power of the
Contracting Parties to fix the designation of the consular officials
other than the head of post.”

Article 10

The Canadian CGovermment would prefer the substitution of the phrase
"eopsular official” for the phrase "head of a consular post” in this article.
The Canadian Government does not at present insist upon the receipt of a consular
commission or similar instrument from a sending State for the appointment of
consular officials, rrovided some type of communication is received from a
competent authority of the sending State concerning the appointment of the
consular official; and in its present form, the article is not 1in conflict with
Canadian practice. Howvever, for the sake of uniformity we weould prefer to see
the phrase "consular officials” used, Sub-paragraph 3 provides that the
notification does not necessarily have to be in the form of a consular commission
or similar instrument, so that those States who do not grant such documents to
their consular officials, other than the head of post, will rot in any case be

affected by this amendment.

Article 135

The Canadian Covernment would prefer to see the phrase "consular official”
substituted wherever the phrase "head of consular post" appears. The Canadian
Government disagrees with the view that full privileges and immunities should not
be extended to a consular official until after he has received the exequatur.

The receiving State should be under a duty to accord the privileges and immunities

ncrnally conferred on consular officials as soon as provisional admittance is

graﬁted.

Article 15

In the Canadian Covermment's view a person who is not a consular official
could not normally be appointed as an acting head of consular post. In line
with this, Canada would like to see the phrase "as a general rule" in paragraph 1
of this article deleted and the last sentence of paragraph 1 amended along
the lines of paragraph 2 of article 19 of the Vienna Convention on Diplcmatic

Relations to read as follows:

[oos
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"In the exceptional cases where no such officials are available to assume

this position, a consular employee may, with the consent of the receiving

State, be designated by the sending State to be in charge of the current

administrative affairs of the consular post."”

The Cenadian Government has difficulty in accepting the argument put forward
in paragraph 2 of the International Lew Commission's commentary to support
Paragraph 2 of this article, since it considers that there are important
differences between the functions cof Chargé d'Affaires a, i. and Acting Head of a
consular post. Despite scme misgivings about the Justification for the reragraph,
from the viewpoint of administrative convenience it appears to be satisfactory.

Paragraph % is not considered necessary so far as Canada is concerned since
under Canadian law and the regulations affecting privileges and immunities, no
special rights are granted to consular officials sclely by fect of their being
a head of consular post. Nevertheless Canada would not cbject to the sub-paragraph

in its present form.

Article 17

The Canadian Government would prefer to have the provisions of this article
mede applicable to all consular officials, so that diplomatic acts could be
performed by others than only the head of consular post, Furthermore this
preference is in line with our general view that enphasis should not be placed
solely on the head of a consulaer post. We would also prefer t¢ see the esgence
of paragraph 6 of the commentary on this article embodied in the artiecle itself
by amending paragraph 1 of the article to read as follows:

1. "In & State where the sending State has no diplometic mission,
& consular official may, with the consent of the receiving State,
and without affecting his consular status, be authorized to perform
diplomatic acts,"

Article 19

It ig Caradian practice to insist on the granting of the exequatur, i.e.
Tinal rececgnition, to all foreign consular officials, unless they are concurrently
diplomats, In the view of the Canadian Covernment provision should be made in
paragraph 1 of this article for the pricr approval by the receiving State of
each official appointed to a consular post. The principle enuncisted in
paragraph 7 of the commentary is not in accord with our view of what the position

should be, nor with Canadian practice,

/o
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Lrticle A1

This article is suitable, provided that it is not intended to give an
exempticn for property used for residential purposes. The article must be
read in conjuncticn with article 1. l(j) which states "'Consular premises’.
neans the buildings or parts of buildings and the land ancillary thereto,
irrespective of ownership, used for the purposes of the consulate”, Where a
vart of a residential property is used for a consular office it should, of course,
be exempted to the extent that it is so used. The present text appears to
accomplish this. It should be clearly understoocd, however, thet "ased Tor the
purposes of the consulate" does not include residential use by members of the

consulate.

Article 36

The freedom of communication between consuls and nationals of the sending
State is so implicit in the exercise of consular functions that its absence would
rake the establishment of consular relations quite meaningless. For this reason
the Canadian CGovernment recommends the deleticn of the phrase "in appropriate
cases" in sub-paragraph (a) of this article., A consulate should have the
right of free access %o its own nationals; and this right must not be unduly
restricted by the authorities in the receiving State. The French version of the

thrase - "le cas échéant” - in the draft article seems to be more in conformity

with Canadian views of this matter.

Although the Canadian Government is in favour of the general principle
expressed in sub-paragraph (b), (but, not of course in the case where a detained
person is unwilling to communicate with the consular officizls of the sending
State) the specific cbligations imposed on & receiving State under this
sub-paragraph are somewhat unreslistic, The Canadian Government suggests the
limitation of this obligation to the instances where a perscn in prison, custody
or detenticn is mentslly or physically incapacitated. An amendment along the

following lines might achieve the purpose:
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"The competent autherities shall inform any person in priscn, custody or
detention of his right to communicate with the consular officials of the
sending State, and that person shall be allowed to do so if he wishes.

A person in priscn, custody, or detention shall have the right to communicate
freely with the consular officiale of the sending State. Where a person
in prison, custody, or detenticn appears to be incapable, by reason of
rhysical or mentsl incapacity, of communicating with the consular officials
of the sending State, the authorities of the receiving State shall so
notify the relevant consular officials. Any communications addressed

to the consulate by the person in prisom, custody or detention shall be
forwarded by the said authorities without undue delay.”

Article 37

The practicality of the obligation imposed upon receiving Stetes under
"sub-paragraph (a) of the article is questionable because, for example, so many
perscns die every day who are not known to be foreign nationals. The important
thing would seem tc be that the consular official should be granted full
facilities (in accordance with article 33) to check the vital statistics records
whenever he has the need to do so. In a majority of States it would seem to bhe
almost impossible to insist that the relevant authorities of the receiving
State weould have to notify- the appropriate consular officer each time it cowmes
to their attention that a national of the consular officer's State dlies. The
obligation imposed on the receiving State would seem to be out of all proportion
to the benefits which may be derived from it by the sending State; and such

benefits are not essential to the performance of the main consular functions.

Article b3

It might be preferable to see the phrase "of officizl duties" substituted
for the phrase "of consular funeticns” on the grounds that the former phrase
would provide a wider basis cof immunity. For example, this amendment might

serve to avoid possible disputes about whether making a public speech 1s a normal

consular function.

Article Lk

The provisiong of this article appear to extend the privilege of not giving
evidence beyond the rules of customary international law as known at present.
Its effect seems to be to extend to all consular officials, at any time, the right

to decline to give testimony before a court, although they would still be

foos
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required tc give written evidence in certain cases. The Vienna Conventicn
frovided that there is no obligation on a diplomatic officer to testify in any
circeumstances. Under existing custcmary internaticrnal law there is no such
wide exemption for consular officials, although this article does extend to
consular officials an exemption from testifying vive voce.

The word "undue" might be inserted between the words "avoid" and
"interference" in paragraph 2 of this article in order to emphasize that
consular officials should assist in the administration of justice, subject to
care being taken by the authorities of the receiving State not to unduly
inconvenience them in the performance of their duties.

The Canadian Covernment can agree with this article on the understanding
that paragraph 3 of the article is to be interpreted vroadly to mean that there
is no obligation on a consular official to testify in relation to anything which
might prove embarrassing to his Government, because such evidence would obvicusly
be "eoncerning a matter connected with the exercise of his functions", altlhough
it might not necessarily be evidence concerning an act he witnessed while
actually performing his official duties at the tinme. For example, if a
consular official were tc witness an attack by local citizens on a2 forelgn
diplomat, even although the consular official were not con official duty at the
time, he should not be compelled to give evidence about the incident, 1f it

might embarrass his QJovernment in some way.

Article &7

The principles embodied in this article are acceptable. it appears,
however, that there is a pcint to be clarified, although this may he only a
matter of drafting.

The commentary says that the exemption for members of the consulate from
the social security provisions of the receiving State is justified because it
would be difficult for them to comply with the social security provisions of
the receiving State that apply to them, The draft, however, seems to go
further than this. Instead of saying "the members of the ccnsulate shall with
respect to services they render Tor the sending State ..." says "... with respect

1

to services rendered ... . This would appear to exempt, say, the head of post

from tax on services rendered for the consulate by an outside person such as g

[ons
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telephone conpany. If such an exemption is to be given at all it should be’
given under article 48; the same exemption should not be given under two
different articles. foreover, an exemption given under article 47 would not
be confined to direct taxes but could include indirect taxes, from which by

virtue of sub-parapgraph (a) of article 48, no exemption is allowed.,  Obviously

such an impairment of sub-paragraph {a) should be avoided.

This problem would probably be best dealt with by changing "services
rendered" in paragraph 1 to "services they render”.  This would require a
consequential amendment in paragraph 2, which could at the same time eliminate
an inconsistency it now contains, Paragraph 2 now provides the same exemption
for certain members of the private staff as it does for members of the '
consulate, but obviously the former should not receive an exerption with
respect to services rendered for the sending State because they do not render
such services, An amendment slong the following lines might therefore be
desirable "Subject to the provisions of paragraph 3 of this article members of
the private staff who are in the sole employ of members of the consulate shall,
with respect to services they render to the menbers of the consulate, be

exempt from social security provisions ... cn condition .uee o

Article 48

In the view of the Canadian Government the general principle embodied in
this article that members of a consulate should be granted the same tax exemptions
as members of a diplcmatic mission is scund. This is in accord with the trend
by which members of a consulate should be granted the same tax exemptions as
mermbers of a diplomatic mission is sound. 4This ig in accord with the trend by
which mesbers of a consulate have come to be regarded as foreign government
representatives and thereby entitled to certain of the same privileges as
diplomatic personnel, )

In their written comments, several Govermments have suggested that the
phrase "consular officials" be substituted in paragraph 1 for "members of the
consulate™, The effect of this amendment would be to limit the tax exemptions
to the officer staff only of the consular posts. The Canadian Government is
not in favour of the suggested amendment because it has an interchangeable

service where an employee may be called upon to serve in either a consular or

[aee
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diglomatic cepacity. Under article 37 (2) of the Vienna Convention on Diplomatic
Relations the administrative staff of diplomatic missicns receive similar
privileges to those enumerated in article L8 of the Consular Convention., As the
Canadian Covernment prefers to see an equality of treatment in so far as
exemptlon from taxation for administrative staff is concerned it would favour
retention of the phrase "members of the consulate'.

Paragraph 1 of this article exempts members of the famlly of a consular
official or a coasular employee entrusted with administrative or technical tasks
and paragraph 2 gives a limited exemption to members of tie service staff and
members of the private staff. Article 69 excludes from the wide range of
exemptions, members of the family of a consular employee, and from the limited
exemption, members of the service staff and mewbers of their families and members
of the private staff, when any such member is a national of the receiving State.
The Viennz Diplomatic Convention is more restrictive inasmuch as 1t also excludes
from the exemption:

(a; Members of the family of a diplomatic ageat who are naticnals of the

receiving 3tate (article 37 (1));

(b) Members of the family of a member of the adminlstrative or technical

gtarf of the mission who are permanently residents in the receiving

State (article 37 (2)):

(e) - Members of the service staff who are permsnently resident in the

receiving State {article 37 (3));

(d) Private servants of members of the mission iF they {the servants) are

permanently resident in the receiving State (article 37 (k)).

As mentioned in the commentary on article 69, the Cenadian Government believes
that permanent residents of the recelving State should generally be treated in the
game way 28 ratlonals of the receiving State, i.e., they should be granted no
privileges under the Consular Coavention and only those Ilmmunities that are
necessary for the effective functioning of the comsular post. Thus the
corresponding categories to those described in (b), (c) and (d) (i.e.,
paragraphs (2}, (3) and (4) of article 37 of the Vienna Diplomatic Convemtion)

above should be excluded from the exemptions conferred by article MB, if they are
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In the Vienna Diplomatic Convention there is an exception to this general
rute for the members of the family of a diplomatic agent who are permanent
residents of the receiving State and it would seem appropriate to provide in the
Consuiar Convention alsc that only the members of the family of a consular
official who are nationals of the receiving State and not those who are permanent
residents of the recelving State be excluded from the exemptions; that is, the
draft arvicle in the Consular Convention should be changed to correspond to
article 37 (1) of the Vienna Dipiomatic Convention.

It appears that the members of the family of a consular official who is a
national of the receiving State are at present granted privileges under
article 48 that such a consular official is himself denied under article 69,
baragraphh 1. The members of the family of such a consular official should be
excluded from these exemptions, even if they themselves are not nationals or
permanent residents of the receiving State., The Vienna Diplomatic Convention
also appears to contain a similar ancwaly except that it excludes from the
exempltions the members of the family of a diplomatic agent (including one who is
& national or permanent resident of the receiving State) if the members of the
family are themselves nationals of the receiving State. The result is that
members of the family of a diplomatic agent who are permanent resildents of the
receiving State are entitled to more exemptions than the diplomatic agent who is
a permanent resident. Tt would seem desirable not to follow, much less to extend,
this precedent.

These results could be achieved by changing article 69 as recommended in the
corments on that article.

There appears to be nothing in this article or other articles of the
Convention to prevent a member of the consulate from being taxed by the receiving
ftate on Income from sources in the receiving State and on properiy (other than
movable property situated in the receiving State as an incident of his residence
there) as if he were a full-fledged resident or domiciliary of the receiving
State. This might result in undue taxation by the receiving State and possibly
double taxation, Ior example, as a resident of the receiving State a member of
the consulate might be subject to tax by it on a gift he makes of property not

situated In the receiving State to a person who may or may not be in the receiving

fovs
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State., Similarly it is possible that his estate might be nmade subject to death
tax by the receiving State in respect of all his property situated outside of the
receiving 3tate, because he died a resident of the receiving State., It is also
possible that his income from sources within the receiving State and his property
situated in the receiving State might be made subject to tax at different rates if
tax were levied on the basis of residence rather than on the basis of non-resildence
for income tax purposes, and on the basis of domicile rather than situs for death
duty purposes,
4 is hard to tell to what extent such cases would arise but generally
it would seem fairer both to the member of the consulate and to the recéiving
State that taxes be levied as if the member were not resident or domiciled in
the receiving State. It would probably be less burdensome to the member also,
but even where this were not so, it would be consistent with the aim of the
Convention to provide that a member of the consulate {other than one referred to
in article 69 if amended as suggested later) should be considered not to bhe
resident or domiciled in the receiving State for tax purposes, It would also be
consistent with the tax treatment afforded by many States to their own consuls
and other government officials serving outside the country whereby they are deemed
to be resident in their own country for tax purposes. An amendment along the
following lines should be helpful in ensuring fair treatment fer the member of
the consulate and in reducing the extent to which his Government might have to
provide tax relief in respect of taxes levied by the receiving State.
Tt might therefore be advisable to add to article 48 a new paragraph 3 as
follows:
"4 period during which a member of the consulate is in the recelving
State by reason solely of his being a member of the consulate shall not
be congidered for purposes of the taxation laws of the receiving State as
a pericd of residence or domicile therein or as creating a change of
residence or domicile."
The first line of article 48 contains a minor drafting error and should be
changed to read: "Members of the consulate, with the exceptlon of members of
the service sgtaff",
The phrase beginning "unless held" in sub-paragrapi (b) is not satisfactory.

Thisg exception to the exception frees from tax any member of the consulate (other
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than a member of the service staff) and any member of his family who holds
private immovable property on behalf of the sending State for the purposes oi the
consulate. Since article 31 has already provided an exemption to the sending
State and to the head of post in respect of consular premises, it is undesirable
to provide an exemption for other members of the consulate in respect of
consular premises. An amendment to meel this point might be worded as follows:
"(b) dues and taxes on private immovable property situated in the
territory of the recelving State, subject, however, to the application of
the provisions of article 31 to immovable property owned or leased by the
head of post on behalf of the sending B3tate for the purposes of the
consulate,"
The comment on article 31 in regard to the phrase "used for the purposes of

the consulate" is also applicable here.

Sub-paragraph (c)

This is suitable as far as estate, succession or inheritance taxes are
concerned. The Canadian Government subscribes to the prineiple that such taxes
should be levied on the btasis of the situs of property and not on the basis of
domicile or residence for members of the consulate and members of their families
(other than pefsons excluded by article &9 if modified), that property situated
in the recelving State should be exempt whers it is there as a normal incidence
of the member's residence in the receiving State to carry out his functions as a
member and that any other property situated there {such as investment property)
should bs taxable.

Sub-paragraph (e) of article L8 together with article 50 make it clear that
there is no exemption from death duties on immovable property, but sub-paragraph (b)
of article 48, together with the preamble to articie 48, confer an exemption from
dues and taxes on private immovable property heid by a member of the consulate on
behall of the sending State for the purposes of the consuvlate. This conflict
would, of course, not arise, if the recommended amendment to sub-paragraph (b)
above were accepted, If it is not it should be made clear which paragraph is

paramount.

[eee
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The paragraph departs from the Vienna Diplomatic Convention by adding
"quties on transfers”. This has a good many implications, depending on the
meaning of these words, and it would seem necessary to define them more carefully.
Ctherwise there may be conflicts with other provisicns of the Convention.

This addition may be justifiable if it refers to the possibility of death
duties reaching back to inelude transfers of property mace by the deceased in
his lifetime in the receiving State, However, if such transfers are generally
not to be exempt, it shculd alsc follow that they are 4o pe exempt when they are
in the same category of property as ls exempted by article 50, i.e., movable
property present in the receiving State solely because of the presence there ol
the member of the consulate or member of his family. The exclusion in
paragraph (c) of duties, including duties on transfers, frcm the general exemption
in the preamble is subject to the provisions of article 50 concerning successlons,
but article 50 doss not refer to duties on transfers. It should he put beyond
doubt that the exemption from death duties extends tc Tiransfers made by the
deceased in his lifetime that are brought into the estate for purposes of death
duties,

As far as transfers between living persons (inter vivos transfers) are
concerned it also seems justifiable that the receiving State snoﬁld be able to
impose taxes on transfers of property To members of the consulate from nationals
or permanent residents of the receiving State. Thus, if under the law of the
receiving State the tex applies to the donor but there is a joint lisbility on the
donee if the donor fails to pay, there seems no reason Wiy the member of the
consulate should have an exemption from this liabliity. It does net seen
reasonable, however, particularly where the transfer tax is designed to protect
future income tax or death duty revenue, that a member ol the consulate should be
liable o a tax on transfers he makes unless he would have heen lizble to such 2
tax if he had not been & member of the consulate, In other wardsg hls presence
in the receiving State as an incidence of carrying out his consular functions
should not be held against him. This would seem tTo be the right principle on
whiech to rely, and it could be made effectlve by adopting the recommendaticn made

in the eighth paragraph of the present reply dealing with article LG,
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In any case, it would seem that transfers between a member of the consulate
and members of nls family during lifetime should be free from tax just as they
would be at death, by virtue of article 50. Poseibly this exemption could be
achieved by an amendment to article 50 (which, as mentioned previously, should make
it clear that lifetime transfers of movable property between members of the
consul 's family should be exempl, 1f included in the estate of a deceased person)
by the addition of the words "transfer duties" after the words "inheritance
duties" in sub-paragraph {b). Since, however, this article deals only with
estates, it would alsc be necessary to amend it in other ways to refer to
inter vivos transfers between pembers ol the family of members of the consulate,

It would also have to be made clear that such an exemption would not prevail
over the exclusion from exemption in sub-paragraphs (b), (d) and (f). Indeed
these sub-paragraphs avpear to include so many transfer taxes, that it seems
doubtful whether it is worth while to attempt to deal specifically with whatever
residual taxes there may be under the category of "transfer taxes", especially
when it would appear that several involved consequentizl amendments are required.
It is glso questicnable whether there should be & distinction made between consuls
and diplomats in this respect,

For these reasons the Canadian Government would recommend either that the
reference to duties on transfers be removed or that the conseguential amendments

suggested be made.

Article 50

This article will not exclude permanent residents unless article 69 is amended.
The commentary on article U8 concerning this point is applicable,

Sub-paragraph (a) refers to permission to export. The Canadian
Government's understanding is that this is intended to apply to situations where
the law of the receiving State prohibits the export of, say, natlonal art
treasures and that it is not intended to ailow the receiving State's death duty
law to prevent the export of movable property on the grounds that death duties
have not been paid. On the other hand this provision sihould not be interpreted
so as to prevent the authorities of the receiving State from obtaining reasonable
evidence that the property is in fact ol the kind described, and not investment

nropnertyv.
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‘Unless the reference in article 48 (c) to "duties on transfers" is deleted,
article 50 should be amended so as to make sure that the exemption frem death
taxes will continue to apply where such taxes reach back to include transfers

made during lifetime.

érticle 52

The Canadian Government would assume that this article should be dealt with
in the same manner as the corresponding article in the Vienna Convention and
therefore we would prefer to see this provision embodied in a separate protocol

rather than in the Convention itself.

General comment on chapter IIT

Throughout this chapter the term "consular post headed by an honorary consular
official” should be used rather than "consular premises" (see article 59) or
"neaded by an honorary consul" (article 58). There is not - at least in Canada -
such a thing as an honorary consulate per se, nor is there any definition in the
Convention of a consul, but rather only of "consular official"., Furthermore,

a consulate might be headed by an honorary consular official who is a vice-consul

rather than a congul.

Article 57

The following comments relate to earlier articles in the draft convention
as applied to honorary consular officials under article 57.

Article 29: 1In the view of the Canadian Government the application of

the provision of article 29 in respect of acquisition of accommodation

to honorary consular officials is unnecessary since there would normally

be perranent residents of Canada, already settled in a specific locality.

Article k1 (3): This article appears to extend a privilege to honorary

consular officials which is not entirely necessary to the exercise of
thelr functions and in the view of the Canadian Government its application
to honorary consular officials might well be deleted,

Article 42: Tn the view of the Canadian Government the appliecation of

this article to honorary consular officials would constitute an undue
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assimilation of honorary consular officilals to career consular officials
and might well be deleted. It would appear.to be a matter for his own
responsibility whether or not an honorary consular official notifies the
sending State that he has been arrested or detained.

Article 49 (l) (a): Permits honorary consuls to import free of duty and

taxes the same articles fTor official use as may be similarly exempted when
irported by career consuls. The administrative procedures that might be
instituted for importations by an honorary consul could require the sending
State to supply him with the necessary articles rather tThan permit direct
importations. If the honorary ccusul has to obtain authority from the
sending State, which authority will be evidenced by documents, there will
be less likelihocd of abuse. The "sending State” includes the aipleomatic
mission of the sending State in the receiving State. The exemption from
taxes on imports for honorary consuls should be put in a separate article,
the amendment to be worded scomewhat as follows:

"Delete in article 57, paragraph 1 'L49, with the exception
of paragraph 1 {(b)'

. "Add new article 53A:

"Exemption from duties and taxes on imports

"|. The receiving State shall, in accordance with such laws and
regulations as it wmay adopt, permit entry of and grant exemption
from all customs duties, taxes, and related charges cther than
charges for storage, cartage, and similar services, on articles
exclusively for the official use of a consular post (neaded by
sn honorary consular official).

"2, The articles referred to in paragraph 1 are ccats-cf-arms, flags,
signboards, seals and starmps, bocks, officlal printed matter,
office furniture, office equipment, and similar articles supplied
by the sending State to the consular post.”

Article 61

The Canadian Government has doubts about the appropriateness of the use of
the words "special protection” in this article, which suggests that honorary
consuls should enjoy a privileged status over and above that accorded to an
ordinary citizen of a recelving State. It would seem to us that the essential

criterion should be rather the reguirement or the need for protection, and
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recocgnition that this may ve greater for an honcrary consul than for an ordinary
citizen. TFor this reason the Canadian Government wcould prefer a werding of the
article along the following lines:

"The receiving State is under a duty to accord to an honorary consular
official such additional protection as he may require by reascn of his
official position.”

Article 63

This erticle would be suitable if both naticoals and permanent residents
of the receiving State are excepted from the exemption accorded in this article

by article 59 (provided article 69 is amended to include permanent residents).

Ayticle AL

This article, as presently worded, affords a status to honorary consuls,
and in particular to permanent residents of the receiving State which is akin to
that granted to career consuls who are usually permanent officials of a foredgn
Government. The Canadian Government is not in favour of the granting of such
broad exempticns to honorary consuls. The article would be more acceptable if
it were made clear that it is inapplicable not only to honorary consular
officials who are nationals of the receiving State but also to permanent residents

of the receiving State.

Article 69

With regard tc paragraph 1, the Canadian Government sees nc justificaticn
for granting privileges to cohsular officials who are permanent residents of
Cenada, or for granting them immunities except to the extent specified for
naticnals. It believes that, as in the Vienna Diplomatic Conventicon, such
permanent residents of the receiving State should generslly be ftreated the
same as naticnals cof the receiving Jtate. There gsems to be no gocd reason why
permanent residents who are consular officials should be given more generous
treatment than permanent residents who are diplomatic agents. This point could
be met by inserting the words "or permanent residents of " alfter "nationals" in

paragraphs 1 and 2.
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With regard to the "other members of the congulate" referred to ia
paragraph 2, the Canadian Government agrees with the Hetherlands and Belgium
comments that, so far as "other members of the consulate” are concerned
(although not so far as "members of their families and members of the private
staff" are concerned) they should enjov exactly the same "immunity from
jurisdiction and perscnal inviolability in respect of official acts performed
in the sxercise of their functions, and the privilege provided for in article L,
paragraph 3", as described in paragraph 1 as being accorded to consular officials.
Often the "other menmbers of the consulate” exercise almost the same functicns as
consular officials, and therefore with regard to their official acts they should
have the same immunitiles from the jurisdiction of the courts of the receiving
State, despite their being nationals or permanent residents of the receiving
State. Althcugh paragraph 2 of article %38 of the Diplomatic Convention does
not grant as extensive immunities to diplomatic employees who are natichals or
permanent residents of the receiving State, there appears to be justification
for extending this immunity to consular employees because ccnsulates normally
employ a greater number of nationals or permanent residents of the receiving
State who are more intimately concerned with, and have more knowledge of, the
day to day business.

To provide for this extension, the restrictions for permanent residents
referred to above in paragraph 1 of these comments and the changes suggested
in paragraphs 5-6, and 11, of the comments on article 48, the Canadian Government
suggests the following amendments to paragraph 2. These would eglso affect other
articies including L (3), 50 and 51 and in certain cases those dealing with
honorary consuls:

"2 ther members of the consulate who are nationals or permanent
residents of the receiving State shall enjoy only immunity from
jurisdiction and personal inviolsbility in respect of official
acts performed in the exercise of their functions, and the
privilege provided for in article 44, paragraph 5, of these
articles. Members of the family forming part of the household
of & consular official who are naticnals of the recelving State,
members of the family Torming part of the household of a member
of the consulate who is a national or permanent resident of the
receiving State, members of the family forming part of the
household of 2 merber of the consulate other than a consular
official who are nationals of or permanent residents of the

/e
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receiving State, and members of the private staff who are
naticnals of or permanent residents of the receiving State
shall enjoy privileges and immunities only insofar as these
are granted to them by the receiving State. The receiving
State shall, however, exercise its jurisdiction over these
persons in such a way as not to hinder unduly the performance
of the functions of the consulate,"
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-4, congo (Brazzaville)

Transmitted by a note verbale of 21 June 1962 from the
Minigtry of Foreipgn Affairs

Zﬁriginal: Frenc§7

A Congolese law dated 15 Janvary 1961 deals with the question of diplomatic
and consulay immmities and privileges. The International Law Commission's
draft articles are perfectly compatible with the Congolese law. However, on
two individual points they are more liberal than the labter.

With regard to the perscnal inviolability of consular offiecials, the
Comms.ssion's draft articles provide that they may not be liable to arrest, except
in the case of z grave crime and only pursuant to a decision by the judicial
authority (srticle 41, pavagraph 1). Congolese law provides for the possibility
of detenticn pending trial not only in the case of a crine (which is not required
to be grave), but also "in the case of a sericus offence punishable by a term
of not less than five years! impriscnment”, a decision by the judieial authority
not being necessary, morecver (article 1k4).

In the matter of exemption from taxaticn the Congolese law (article 16,
in fine) excludes consular employees who are nationals of the receiving State,

Tt would even seem arguable that the law of 15 Januvary 1961 wholly excludes
nmembers of the service staff from the benefit of exenpiion from taxaticn and

accords cxemption exclusively to menbers of the consular staff.
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5. CZECHOSILOVAKTA

Transmitted by a note verbale of 20 July 1962 from the
Deputy rFermanent Representative to the United Naticons

lariginal: Englisgj

The Government of the Czechoslovak Sceialist Republic highly appreciates
the valuable work of the International Law Commission which, shortly after
having completed the draft articles on diplomatic intercourse and immunities
which beecame a baslis {or successful codification of diplematic law at the
Vienna Conference in 1961, submits its final draft articles on consular
relabions and impmnities.

The Government of the Czechoslevak Sceialist Republlic is convinced that
the new draft which as a whole proceeds from the need to strengthen friendly
relations and creats conditions Tor their further promotion in the spirit of
the principles of peaceful coexistence, will be accepted with satisfaction by
all States.

Lven though the draft articles zs a whole constitute a good basis for
the conclusion of a convention on consular relations at the forthcoming
diploxatic conference, the Govermment of the Czechoslovak Socialist Republic
believes that some of the provisions econtained therein could be improved and
made more precise, To this end, and reserving the right to submit additional
comrents later, the Government of the Czechoslovak 3ocizlist Republic submits
the following suggestions:

1. 45 the Goverament of the Czechoslovak Socialist Republic pointed out
already when commenting on the provisional draft articles (see aznnex to the
report of the International faw Commission covering the work on ite thirteenth
session, document A/4BY3), it is of importance to include a provision to the
effect that any State has the right to rointain consular relaticns with other
States and to send and receive comsuls. Such a right is & recognized attribute
of the Btate. Without esteblishing consular and/or diplomatic relations the
States cannot discharge properly the obligations laid down by the United Hations

Charter and the contemporary international law in general, i.e. develop friendly
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relations among nations, based on the principle of equality and mutual advantages,
and practise international co-cperation by settling international problems of
economic, social, cultural or humenitarian nature. The Government of the
Czechoslovak Socislist Republic therefore recommends Lo inciude the provision
on the right of States to send and receive consular representatives into the
drafi conventicn which will be preparad by the diplometic conference.

2. The develovment of consular relations showed the growing significance
of consular missicns, showed that ai the present time the function of consular
missions cannct be limited to the exercise of so far typical consular functicns
consisting in the protection of the interests of the sending Jtate or its
nationals, but must also facilitate the consolidation and promoticn of friendly
relations between the respective States. The Government of the Czechoslovak
Speialist Republic is of the opinlon that this new nature of the Tunction of
consular representatives should find an exXpress reflecticon in the codification
under preparation and therefore il recommends that srticle 5 enumerating consular

functions should contain the principle that support to the development of

friendly relations between the sending Itate and the receiving State is an

important consular functicu.

3, Already in the preceding stage of commenting by Governments, the
Government of the Czechoslovak Socialist Republic brought forth its position
that in sccordance with the practice of the mejority of States, it would be
useful to complete article 11 by an express provision to the effect that the
grant of the exeguatur to the head of a consular post covers ipso jure all memberts
of the consular staff working under his orders and respensibility. As follows
from paragraph 7 of the commentary to article 11, the TInternaticnal Law Commission,
while identifying itself with the idea, did not amend the worGding of article 11.
Tnstead it reiterated its positicn in the commentary and stated that the grant
of the exequatur to a consul appointed as head of a consular post covers ipso Jjurs
the members of the consular staff working under his orders and responsibility
and that therefore it is not necessary for consulsr officials who are not heads
of post to present consular commissions and chtain an exequatur and that

notificaticn by the head of a consular post to the competent authorities of the

Jees
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recelving States suffices Lo admit them to the benefits of the present articles
and of the relevant agreements in force. The Goverament of the Czechoslovak
Socialist Republic therefore reiterates its former comment and recommends that
the respective weording be included in article 11. The proposed modificaticn

of article 11 would to a considerable degree contribute to the unification of
the present practice in the granting of the exequatur and would eliminate
possible misunderstandings that might arise between States.

b Article 26 of the draft stipulates that Lhe receiving State must, even
in case of armed conflict, grant facilities in crder to enable persons enjoying
privileges and immunities -~ other than naticnals of the receiving State - and
members of their families irrespective of thelr naticnality, to leave the
territory of the receiving State at the earliest moment. It must, in particular,
in case of need, place at their disposal the necessary means of transport for
themselves end for their property. The article does nct stipulate, however, that
the perscns ceoncerned should be provided with sufficient time needed for making
preparations for the departure and the transport of their property. The present
wording of the articls iz therefore concentrated conly con the interest to
facilitate consular officials the quickest possible departure from the country of
their appointment while nc respect is peid to the interest of the consular offieisls
concerned to have the necessary time Tor making preparations for the departure.
The Government of the Czechoslovek Sccialist Republic therefore reccmmends that
article 26 be amended by a provision that the receiving State must grant to
pergeng enjoying privileges and immunities the necessary time for the preparation
cf their departure and the transport of their property.

5. The Govermment of the Czechoslovak Socialist Republic attaches great
importance to & principal solution of the gquestion relating to the extent of
protection, privileges and immunities granted to the head of a ccnsular poet
and ccnsular officials. In this ccnnexicn a certain lack of harmeny beiween
articles 40 and L1 of the draft cannot escape attention. While article kO lays
down the duty of the receiving State to accord special protection tc consular
officials by reason of their officisl position and to treat them with due
respect, article hl, which deals with questions of personal inviolability of

consular officials, in substance subjects consular cfficials to the jurisdiction

[enn
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of the receiving Jtate. The Geovernment of the Czechoslovak Secialist Republic
therefore recommends a detailed consideration of the provisicns of the above-
mentioned articles with due regard to both the existing state of law and
requirement of the progressive develcpment of internaticmel law as well as to
the needs of the present international practice.

6. Finally, the Government cf the (zechoslovak Gocialist Republic draws
attention to the shortcoming in the English version of article 1, paragraph 1,
letter (f) as contained in document AJUBLE, p. 5, where the category off
"oonsular officials" was dropped. The sub-paragraph (f) of paragraph 1 of
article 1 in the English version as adopted by the International law Commission
should reazd as follows: ‘

"(£)} 'Members of the Consulate' means g8ll the consular officials and
employees in a consulate.”
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6. DENMARK

Transmitted by a note verbale of 19 July 1952 from the
Acting Permanent Representative to the United Nations

/Original: FEnglish/

Article 1, paragreaph 1 (f)

The definition of Mmembers of the consulate" does not agree with the content

of item (4} of the commentary.

Article 5 (f) and (g)

The Danish Government refers to its comments on the International Law
Commission's first draft (Consular intercourse and immunities), the Special
Repporteurts alternative variant, article 4, IV, paragraphs 1l and 12, and II,

parsgraph T.

Article 5 (h)

The Danish Government suggests that this provision shell only apply on the
assumption that such persons are not under guerdianship supervised by the

authorities of the receiving State.

Article 5 {(3)

The Danish Government is still of the opinion that a general rule on the
functions of consuls in this field should not be included in a universal convention
on consular functions, seeing that this matter is closely bound up with other
matbers relating to internmationsl legal assictance in cases which come before law
courts; . such matters should therefore not be governed by uniform rules applicable
in all countries. In sny event, the functions of consuls in this field should
hardly extend to criminal cases.

The Danish Covernment further wishes to point out that the words "compatible
with the law of the receiving Stzte® go beyond the scope of the Hague Convention
of 1 March 1954 relating to CQivil Procedure; eof. the words used in articles 6 and

15 of that Convention: The receiving State "does not object™.

/.
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Article 5 (1)

The Denish Government refers tc its comments on the International Law
Commission's first draft (Consuler intercourse and immunities), the Special

Rapporteur's alternative version, article L4, I, paragraph 2.

Artiele 31

The Danish Government must mzke a reservation with regard to exemption from

stamp duty on contracts for lease of real property.
Article 36

The Danish Government refers to its comments on the Commission's first draft

(Consular intercourse and immunities, article 6).

Article 4%

The Danish Government refers to its comments on the Commission's first draft

{Consular intercourse and immunities, article 41).

Articles 48 and 49 (cf. articles 15, 22, 2k znd 53).

The Danish Government must meke a reservation with regard to the extent of

the categories of persons entitled to exemption from customs and excise duties.
Artiele 59

The Danish Government must mzke a reservation with regard to exemption from
taxation of real property which is the property of an honorary consul and not of
the sending State.

Reference is alsc made to the comments on article 31 above.
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T+ FINLAWD

Transmitted bty a note verbale of 20 July 1962 from the
Charg€ d'affaires to the United Nations

Zﬁriginal: Englisgj

Definitions and general considerations

The term "honorary consular officiels” is utilized in the heading of chapter IIT
of the draft, =nd also in many of the eppertaining articles, the intention being
that it should cover also the employees of sn honorary consulate, or both
"officials and employees”, which expression is in seecordance with the terminology
used in connexion with carveer consulates, Accordingly the words "and employees”
would need to be added at the end of article 57, paragraph 1, and to the second
line of paragraph 2 as well asg to the second sentence of article 1, paragreph 2,
and possibly to articles 52-64 and 56, however excluding st discreticn the staff
employed for demestic duties only. On the other hand, it seems sppropriate that
the members of the administretive and tecknical staff of the honorary consulate
also be granted certain privileges and lmmunities.

The hesding "CGeneral provisions™ of chapter IV of the dyaft should perhaps be
ceplaced by "Various provisions", teking slso into sceount that the heading of
chapter I reads: "Congular relations in general .

Tt would appesr that article 34, which provides for the freedom of movement of
the mewbers of the consulate, could be transferred from The section, whicl Is
concerned with the consulate proper, Lo that regarding the members of the consulate,

that is to say after article kO,

Srticle 1

Persgraph 1, sub-paragraph (c)

Some improvement might te effected if, in the definition of "head of consular
post™, emphasis is laid upon the frct that the perscn concerned 1is directing the
consular post and is, consequen.ly, bearing the responsibility both with respect

to the sending and the receiving State.

fons
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Paragraph 1, sub-paragraph (f)

It would appear that the definition of members of the consular post given in
this sub-paregraph is scmewhat misleading. The definition includes "all the
consular employees", but in the preceding sub-parsgraph (e), the same term
"epplovee" is used in a more restricted sense, toc denote only members of the
administraztive, technical and service staff. The former definition might be made
more specific were the terms given in parasgraph 4 of the commentary on the article

added. It would then read: "Members of the consulate”, means all the persons who

belong to it, that is to say, the head of the consular post, the other consular

officials and the consular employees, or, put more briefly, "Members of the

congsulate” mesns the head of the consular post, the other consular officials and

the consuler employees,

Artiecle 5

This article provides for a long list of consulay functions. Since these
functicns are no more than examples, it would appear that the article could be
abbreviated appreciably. Perhaps a general indication would here be sufficient,
in accordance with the Vienna Convention on Diplomatic Relations. A detailed
enumeration such as this gives the impression that the article provides for an
slmest complete list of consular funections; this does not, however, seem to be the
intention and a complete enumeration would not have been practical in view of the

rezsons stated in the commentary.
Avticle 6

Accor@ing to this article a receiving State may prevent the extension of
consular funetions to a third State by making an express cbjection to it. At the
Vienna Conference, the question was solved in a similar manner so far as diplomatie
missions are concerned. It seems, however, that where comsular posts are in
guestion, there is less reason to observe this rule, since the consular functions

usually are of minor importance,
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Articles 7 and 18

Ho cobjection can be made to the arrangement of joint consular representation
conterplated in these articles, although there may at times arise difficulties in
the exercise of these functions, as is indicated in the commentary to article 18.
According to the Vienns Convention, such a éystem is also possible so far as
diplomatic missions and the exercise of diplomatic functions are concerned. On the
other hand, there seems to be some inconsistency in that in article 7, which
provides for lesgs close co-operation than article 18, the prior consent of the
receiving State is required, wheress in the latter case it is sufficient if the
receiving State raises no express cbjection to such a joint representation. It
would appear that the difference between the two cases would be of & mincr nature.
Consequently, it seems doubtful whether the cases should be accorded separate
treatment, If the head of the consular post, in addition to exercising the
consular functions on behalf of the sending State, is slsc entrusted to exercise
these functions on behalf of znother State, he does in fact represent the other
Stete as well, and accordingly the other State might comsider 1t reagcnable to
appoint him its consular official. Article 7 might therefore either be deleted
from the draft, or it could be combined with article 18, irn which czse both the
exercise of consular functions on behalf of ancther State and the simultanecus
appointment of one person by two or more States as head of a consular post would

be subject to prior consent of the recelving State.

Article 19, paragraph 2

According to this paragraph, the sending Ztate may request that the receiving
State grant exequatur not only to the head of the consular post, but also to the
other consular officisls. Tt is noted that it has been left to the discretion of
the sending State to request exeguatur for cther consular officials than the head
of the post. Such a system might, however, be necessary only by reason of the
legisletion of the receiving State, and not, as 1s envisaged in this paregraph, of
the legislation of the sending 3tate. This provision should accordingly be amended
to read: "the recelving State is grented the right to require exequatur or
corresponding prior approval also where consuler officials other thean the head of

the consular post are concerned.”

/...
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Article 22, parsgrsph 1

The eim of this azrtiecle also is to achieve similarity with the provisions in
the Vienna Convention on Diploﬁatic Relations. In contrazst to the members of a
diplomatic mission, the majority of consuls, that is to say honorary consuls, are,
however, according to the custom of most countries, chosen from among the citizens
of the receiving State. A valid snalogy, therefore, does not exist. If the
receiving State 1s grented, as has been svggested by the Government of Finland
(see under article 19), the right to require of all consular officials exequatur.
or other prior spproval, this guestion of nationality need not be taken into

consideration, and article 22 could be deleted,

Article 23

According to the provisgion of this srticle the exeguatur will be withdrawn
only in instances of serious nature or if & member of the consular post is declered
unacceptable. The receiving State might be granted the same freedom of action as
that which they possess with respect to the members of a diplomatic mission. This
appears, however, to be in conformity with the current practice. In view of
parzgraph 7 of the commentary, this article could te interpreted to mean that the
sending State is entitled to require of the receiving State that 1% affords =
reason for its displeasure if it withdraws the exequatur of fhe head of the
consular post, or declared a consular official unacceptable, This again would
appear to entail a deviation from the customary treatment accorded z diplomatic

mission, and is hardly Jjustifiable.

Article Lk, paragraph 1

The first sentence of this article provides that the mewmbers of the consular
post may be called upon to appesr as witnesses during the course of judicial or
administrative proceedings. In the second sentence it is said that if a consular
official should decline to do so, no coercive measure or penalty may be spplied
o him. Since the disclosure of incidents connected with the exereise of consular
functions is out of the question, as is shown by paragraph 3, the members of a
consulay post should be obliged to give evidence concerning matters not connected
with their funetions. It would thus seem that the seccnd sentence cf this

paragraph could be deleted. /.
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Article 46, paragraph 2

This paregraph deals with work permits. In spite of its being amended
subsequent to the foregoing draft it may still be given toco free an interpretation.
The provision appears to require an addition to the effect that the members of =
consular pest are exempt from the duty of securing work permits if they employ in
thelr service a person vho does not possess the nationality of the receiving State.,

This would be in conformity with paragraph 4 of the commentary.

Article 50, sub-paragraph (a)

In the event of the death of a member of the consulate, or of a member of his
femily, forming part of his household, the receiving State must, in accerdance with
this sub-paragraph, permit the export of the property of the deceased, with the
exception of any property =zequired in the country, the export of which was
prohibited st the time of his death,

It is true that a similar provision is inecluded in the Vienna Convention on
Diplcmatic Relaticns, btut objections were raised at the Vienna Conference against
this restriction at the end of the article, and a number of States, among them
Finland, voted for its deletion. If the property has been lawfully ecquired, and
egpeciglly if the export was not prohibited at the time of acguirement, then it

would seem justifiable that such export be not prohibited.

Article 52

This article provides for a certein immunity for the members of the consulate
and members of their families as regards the provisions of the law on nationality
of the receiving Ftate. At the Vienna Conference, a corresponding Uptional
Protocol was adcpted with respect to diplometic missions. At the fortheoming
conference regarding consular relations this provision could in the same way form
the subject of a separate document, since many States object strongly to such

restrictions with respect to the law on naticnality.
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8. LUXEMBCUEG

Transmitted by a note verbale of 9 July 1962 from the
Ministry of Foreign Affairs

/Criginal: French/

The Luxembourg Government has examined with interest the draft articles on
consular relaticns and immunities adopted by the International Law Cemmission,
more sgpecially the draft adopted by the Commission at its thirteenth session
in 1961.
The drafts in question undoubtedly constitute the necessary complement to
the Vienna Convention on Diplomatic Relations and Torm a new and distinguished
contribution to the unification and development of international law in a field
of great practical importance to Governments.
In general, the provisions of the draft are consistent with the principles
and usages Tollowed in Luxembourg in consular matters. The Luxembourg Government's

corments are accordingly confined to the followlng points.

Preamble

Like the Vienna Ccnvention, the draft does not atbempt to lay down any kind
of general principle but rather endeavours to find a positive solution for the
most important problems in the field of consular relstions. The statement of
great general principles, indeed, might give rise to unnecessary difficulties.

It would seem essential, howvever, to indicate clearly, either in the preamble,

as in the case of the Vienna Convention, or even in a special article, that the
convention does not constitute a complete body of rules covering all problems of
consular law. Consequently, recourse to the general principles of law and to
international usage, as well as to domestic Judicial or administrative provisions

and practices, will not be ruled cut.

Article 5

Lrticle 5 contains a by no means exhaustive list of the principal functions

of consuls. However, consular functicns are not attributed aubomatically to the
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consular official; the sending State decides which functions the official will
have to perform. It would therefore be useful to supplement article 5 with a
clause providing that it is for the sending State to specify the extent to which

its consuls will perform their functicns.

Article 7

Article T provides that two or mora States may establish a joint consulate
in a third State.

It would seem to be understood that the rule of the consent of the receiving
State does not require the grant of an exequatur by that State, but that the
consent to the representation of the third State's interests may be tacit and

cover all functions.

Article 15

It would seem useful to indicate, either in the text of the article or in
the commentary, that the acting head of post may also be chosen from among the
staff of another consulate. A provision to this effect is important for States

whose consular posts have small staffs.

Articles 30 and 58 .

The Luxembourg Gevernment considers that the provisions of article 20,
paregraph 1, and of article 58 are too categorical. The two articles ghould
gllow for exceptions to the rule of inviolability of premises, for example in
case of fire or other disaster or in cases where the local authorities have
gerious grounds for believing that a crime has been committed on the premises.
Even without the consul's consent the authorities of the receiving State should
be able to enter the consular premises in pursuance of s warrant and a decisicn
of the courts, with the authorization of the Minister for Foreign Affairs.

It would seem inadviesable to place consular premises and the premises of a

dipilomatic mission on precisely the same footing.
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Articles 51 and 59

In TLuxembourg, exemption from the land tax is accorded only in respect of
premises belonging to a foreign State. sccordingly, the most that the
Luxembourg Government could agree to would be to extend such exemption to
natural or legal persons acting on behalf of the sending State which is the

owner or lessee of the property.

Article L3

The Luxembourg Goverament considers that a paragraph 2 could usefully be
added to this article, specifying that nothing contained in article 43 shall
prevent civil proceedings from being taken against a consul in matters of
contracts not expressly concluded by him as an agent of the sending State or
in respect of any damage caused by a traffic accident in which the ccasul is
involved, where that accident has occurred in the receiving State and was

caused by an automobile.

Article 53

The Luxenbourg Government considers that in the case of a member of the
consulate already in the territory of the receiving State the beginning of
consular privileges and immunities should be fixed not at the moment when his
appointment is notified to the Ministry of Foreign Affairs or gimilar authority,
but at the moment when the exequatur is granted by the receiving State. It
would seem logical that the recelving State should first sighify its agreemznt,

especially as the consul may be a national of that State.

Article 59

The Luxembcurg Govermment considers that the provisicns expressly envisaging
the possibility for the receiving State to accord wider privileges and immunities
to menbers of the consulate, members of their families and members of the privaie
staff who are nationals of the receiving State, while adding nothing egseential
to the text, might encourage unjustified claims. It accordingly proposes that
all reference to this possibility of granting additional facilities should be

deleted.

f-a-
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9. MADAGASCAR

Transmitted by a ncte verbale of 10 August 1962 from the
Permanent Mission to the United Nations

Zﬁfiginal: Frenc§7

The CGovernment of the Melagasy Republic has decided fto give its assent tc
the draft articles and comments on consular intercourse, which are the subject
of General Assembly resolution 1585 (XVI) of 18 December 1951.

Nevertheless, it desires to express the following reservaticuns:

- all personal and tax immuinities in favour of the private stall of

consulates shoulid be excluded.

- the personal and tax impunities of members of consulates and honorary

consulates should be attached to the official capacity of members of

consulates.,
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10." NETBERLANDS

Transmitted by a note verbale of 2L July 1962 from the
Permanent Representative tco the United Nations

Zﬁfiginal: Englisé?

The Netherlands Government regards the new text of the International Law
Coumission as &n improvement on the previous text (A/4L425) as regards = number
of points, but wishes to make the following comments.

The Netherlands Government is of the opinion that on the whole fewer
privileges and immunities would suffice. Tt does not regerd it es necessary
to put members of the consulate on a par with mermbers of the diplomatic missicn
in this respect. As regards fiscal privileges the Netherlands Government would
prefer & system in which the liability to taxastion of members cf the consulate
is made a primary consideration. Members of the consulate should only he exempt
frcm naticnal, regional and municipal taxes or charges in the receiving State, in
respect of any official emoluments, salary, wages or allowance received by them

a5 compensaticn for their services.

Article 1

In the English text the words "consular officials and" have been cmitted

vnder (f) after "all the". The French text: "tous les fonctionnaires et employés

consulaires d'un consulat”, seems correct.

Article §

The Netherlands Government would Tavour the retention of a list of consular
functions but would like a general reference to the law of the States concerned
to precede the list. Therefore it propcses that the opening sentence read as
follows:

"To the extent to which they are vested in him by the sending State
and withcut prejudice to the legislation of the receiving State, a consular

official exercises the following functicons unless the sending State and the
receiving State have agreed otherwise.,”
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Article 30, paragraph 3

The Netherlands Government considers the scope of the definition in this
raragraph to be too wide. In its opinion the opening words of the varagraph
should be: "The cconsular premises, their Turnishings and cther property
thereon...", in accordance with the text of article 22, paragraph 3, of the
Vienna Convention on Diplematic Relations.

The Netheriands Government has serious cbjections to the complete immunity
of' the ccnsulate's means of transport. It might render the supervision of
imperts impossible. The immunity of the means of transport should be confined
to "requisition, attachment or execution". It should always be possible to

search the wmeans of transporv, in so far as such searching does nct violate the
immunity of consulsr officials, Moreover, such searching would secem desirable

in order Lo meke the necessary supervision of traffic possible. The Netherlands
Government fears that there was insufficient opportunity to weigh all the
consequences of such a provision when the corresponding provision was incorporated
in the Vienna Convention on Diplomatic Relstions. The inelueion of = gseparate
provision Tor the inspection of vehicles Tor read safety purposes mizght also

he considered.

frticle 32

The Netherlsnds Government considers the words "and documents” superfluocus
and confusing when taken in conjunction with the definiticn of archives as it
now stands in srticle 1 (k). The explanation which the Commissicn gives in
varagraph & of its cammentary on article 1 isg not very convincing ss far as

it concerns asrticle 32.

Article 35

To make it clear that the immunity spplies solely during the periormance
of the courier's duties, the Netherlands Government proposes that the last two
sentences of paragraph 5 be joined together tc form cne. The end of this
paragraph would then read: "In the performance of his functions he shall be
protected by the receiving State, shall enjey personal inviolability and shall

not be lisble to any form of arrest or detenticn.”
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FParagraph & has been taken frcm paragraph 7 of article 27 of the Vienna
Conventicn; however, paragraph 6 of article 27 has not been included. The
Netherlsnds Goverrment is of the opinicon that this paragraph must also be taken
over. Tt is more comprehensive in its wording then paragraph 7, and makes it
possible for instance to entrust = courier's bag to the master of a gea-vessel.

Tt cannot replace the latter paragraph, however, as it may be desirable in certain
cages to entrust the courier's bag to the pilet of an aircraft instead cof to a

courier ad hoc.

Article 41

Tn its 1960 draft the Tnternational Law Cermission had written "shall not be
Jiable" {article 40). The Netherlands Goverrment 1s of the opinion thet that
wording is to be preferred tc "may not be liable".

The lagt sentence of paragrarh 12 of the commentary is not entirely correct,
cince it follows frem articles 56 and 57 tha® article 41, paragraph 3, is in fact

applicable to = consular offiecial carrying on a gainful private cecupation.

Article U3

The Netherlands Coverrment is of the opinion that the present wording of
article 43 is & censiderable improvement cn the wording of the former article 41.
Tn the Government's opinion the =xpress use of the words "soneular functions”
clearly indicates that there is ne immunity in respect of traffic cffences. The
Netherlsnds Covernment believes that it follows from the article that a consular
officisl can be prosecuted for a traffic offence, even if he commits it during a
journey made in the performance of his functions. After all, driving a car is not

in itself a consular function.

Article 46

The Netherlands Goverrment is of the opinion that the second paragraph of
article 46 should not apply to persons belonging to the families of members of

the cconsulate desirous of cbtaining work outside the ccnsulate.
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Article 52

Luring the Vienns Conference important objections were raised to the
corresponding article in the draft for the convention of diplomatic relations.
The Netherlands Government cconsiders that largely the same cbjections can be
brought forward against =rticle 52 as worded at present. It also feels that
there are objections to an optional rrotocol of the same tenor, because making
such a protocol optional might be interpreted as a denisl of the fact that the
principle referred to in article 52 is already customary law. The Netherlands
Government is therefore of the opinion that either no srticle at all should be
included or that an article should be included thet firmly establishes the existing
customary law in the convention. An argument in favour of the first alternative
ig that the question of nationality falls outside the gcope of this conventicn.
Cn the other hand, if it is desired to include an article, it might read as
follows:

"Members of consulates and members of their families forming part of
their households shall not solely by residence or birth within the territory
of the receiving State acquire the ngbionality of the receiving State,
without their consent',

If certain States should wish to regulate more than this geperal principle

covers, additional provisions could be laid down in an optionel protocol.

Articles 58 and 60

"Consul" should be replaced by "consular official'.

Article €9

In the Vienna Convention on Diplomatic Relations members of the mission who
are permanently resident in the recelving State are put on a par with naticnals
of the receiving State. The Netherlands Governmend ig of the opinion that the
arguments supporting that decision apply with even preater force to members of
the consulate; therefore it would suggest that a similar addition be made to

article 69,
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Article 7O

The Netherlands Government construes article 7O to mean that the ban on
discrimination is valid solely for the application of the present Convention.
Therefore the article dces not preclude the laying down of more favourable rules
in other conventions between two Or more States. The Hetherlands Government
understands that the Commissicn hés omitted the reference to special agreements
appearing in article 47 of the Vienna Convention beocause it regarded the
possibility of special agreements being concluded as self-evident. FHowever, the
© present wording of article 70 is insufficiently clear, particularly if it 1s
taken in conjunction with article b7 of the Vienna Convention. A more exact

formulsation would seem desirable,

Article T1

The Netherlands Government is of the opinicn that the text of article Tl
does not preclude departure from the rules given in the Conventicon by subsequent
agreements. After all, 1t cannot have been the intention of the Internaticnal
Taw Compission to irhibit the cntire further development of the law governing
consular relaticns. However, it weuld seenm desirable to state more clearly in
artirle 71 that the Conventicn uay alsc be deparccd frem by subsecuent agrecments.
The interpretaticn which the letnerlands Government would like placed on
article 70 is that such an agreement mey alsc include rules which are more
favourable than those of the present artlcles.

In any case the word "pre-existing” weould have to be cmitted from paragraph 1

of the commentary.

fun
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11. NCRWYAY

Transmitted by a note verbale cof 12 July 1962 from the Acting
Permanent Representative to the United Nations

/6riginal: English7

The FNorwegian Government has studied with interest the draft articles, which
it considers & suitable basis for a consular convention.

In principle the draft is accepted as a working paper for the Vienna
conference in 1963, It is assumed that proposals for minor changes in the drafting
cf the articles can better be presented st the conference. The Norwegian
Government will therefore only meke a few comments on the articles most immediately

concerned,

Article 1 (f)

It may prove = @isadvantage to use the term "consular employees" in (f) in =
meaning which differs from the definition in (e). (Cf. the commissions commentaries

in No. 4).

Chapter I
Artic}g_ﬁ

It seems superflucus to say that consular functions are exercised by
consulates, The reference to article 68 is slso unnecessary. 1Is is therefore

submitted that zrticle 3 be deleted.

Article 5 (i)

fhe consgul's right of representation is limited to "provisicnel measures".
The meaning of this limitation is not quite clear and it should thersfore be
deleted.

fove
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Article 5 {e)

The Forwegian Government will reiterate its proposzal that the group of persons
£o which & consulate is entitled to give protection; help and assistance should
pe extended so ss to cover not only "nationals of the sending State”, but also

statelsss persons who have their domicile in the cending State.

Article 5 (1)

It is noted that the Norwegian proposal to add in the former article 1 (d) the
words "and to their crews" is accepted {¢f. (1)} in the present draft). In this
connexion it must be borne in mind that it is customary for consuls to give

assistance to the members of & ship's crew irrespective of such persons' nationality.

Article 25

This article is superflucus znd should be deleted. It is noted that the

enumeraticn is not exhaustive and consequently thet the article is incomplete.

Article 27, parasgreph 1 (b)

(a} and (%) should be syncnymous. The last sub-paragraph should therefore be
read: "The sending State may entrust the custody of tle consular premises, together
with the property of the consulate znd its archives, to & third Ztate acceptable

to the receiving State."”

Article 27, paragraph %

The Norwegizn Government has the following amendment to this paragraph:
Y. .. that consulate ray be eatrustcd with the custody cof the premises, together
with the property and the archives of the consulate which has been closed, and

1

Chapter II, secticon 1

In the cpinion of the HNorweglan Government it does not emerge clearly from the
text that the facilities, privileges and immunities are relating to consulates and
not te the consular offieials, It zeems therefore illogical to use the expression

n

"the consulate and its head ...." in articie 20 and some other provisicas.

In particular article 3k does not belong in this context .

J
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Section IT should read:

"Facilities, privileges and immunities regarding career consular
officials and employees,"

rticle L3
The Norwegian Government will propose the following smendments:

"The provisions of this article shall not, however, preclude s member
of the consulate from being iisble in a eivil action arising out of a
contract concluded by him in which he did not contract expressly as agent
of the sending State., The members of the consulate are liable in a civil

action by a third party for damage relating to a2 traffic accident in which
the members are involved."

Article 55, paragraph 1 (i)(f)

Thie article is not sufficiently clear. The expression "interfere™ should be
clarified,

Ariticle A6

Reference is made to the comments to article 55, wparagraph 1, (i)(f).
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12. PAKISTAN

Transnitted by a note verbale of 2k July 1962 from the
Perranent Representative to the United Nations

/Original: English/

The Govermment of Pakisten has noted with satisfaction‘that the draft rules
on consular intercourse and immunities prepared by the International Lew Commission
provides workable basis for the preparation of a convention on the subject.

liith regard to particular artiecles the Government of Pakistan makes the

following comments.

Article 23

The grounds for complaint have been qualified by the word "sericus" which is
capable of being contested by the uending State or the persons concerned. The

word "serious" should therefore be omitted.

Article 32

Tocuments snd archives of the consulate cznnot be deemed inviolable rEgardlesé
of zny premises. The inviclability should be restricted to documents and srchives
within the premises of the consulate or those in physical possession of a member
of the consulate staff or in a consvlar bag.

Documents found in other circumstances, for instance deposited with nationals
of the receiving State or private persons, cannot be accorded inviclability. These
documents may relate to matters which are actionable under the law of the recelving
dtate and should not therefore enjoy inviclability. The word "wherever" ghould

therefore be omitted.

Article L1

it seems to accord a far too liberal immunity to consular official than is
werranted by the generally accepted rules of internationel law. The Government of

Pekistan would request further consideration should be given to these provisions.

/o
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Article 58

The Government of Pakistan does not grant inviolability to official or

residential premises of honorary consuls and would request that the article may
be deleted,

Articie 539

The Government of Pakistan does not grant any exemption from taxation to

honorary consul and would favour deletion of this article,
Article TO

This should be reworded onr the line of articie 47 of the Vienna Convention on

Diplomatic Relaticns.
Ayrticle 57

Articles b3, 4L, L9, paragreph (b), should not apply to houworary consular

officials.



A/5171
English
Page 61

13. FCLAND

Transmitted by a note verbale of 26 June 1962 from
the Permanent Mission to the United Nations

[Originel: Bnglish/

While considering the revised drafi articles on ceonsular relations and
immunities prepared by the International Law Commission as a good basis for
a multilateral Conventicn, the Polish Government wishes to reserve its right
to make detailed comments thereon during the Diplomatic Conference st Vienna

in 1963.
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1Lk, SIERRA LEOWE

Transmitted by a ncte verbale of 10 May 1962 from the
Ministry cof Lxternal Affairs

_5“iginal: Englisgf

Article 1 (1)

The insertion of the words "consular officials and” after the words
"means all the".
Reason. Because it is apparent from (4) of the commentary that the expression
is intended to include "consular officials" as well as "comsular employees',

which are both defined terms and so defined as tc constitute two distinet

classes.,

Article 12

_The substitution of the words "form and requirements" for the word
"formelities" in the second line.
Reason. It appears from the commentary that the article 'is intended To deal

with all the requirements and not merely the "formalities".

Article 30

It is recommended thaet this article of the Convention be modified to perwmit
the receiving State to enter the consular premises in certain cases without
the consent of the head of post.
Reason. Three formidable arguments in support of this recommendation would be
(a) fire prevention, {b) fire fighting and (c) preventicn of a violent crime.
Precedents in support of (c) spring readily to mind but do not lend themselves

to reference.
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15. UKRAINIAN SOVIET SCCIALIST RIFUBLIC

Transmitted by a note verbale of 19 June 1962
frem the ¥inistry of Foreign Affairs

iﬁfiginal: Russiag?

The Ministry of Foreign Affairs of the Ukrainian Soviet Socialist Republic
has the hecnour to state that the competent Ukrainizn authorities regard the
draft articles on consular relations and immunities prepared by the United Nations
International Lew Commission at its thirteenth session as acceptable and
suitable Tor use as a basis for the conclusion of international conventions.
However, the ccmpetent auvhorities of the Ukrainian SSZR reserve the right

to make chservations and express their views on the draft articles in due

course.
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16. UNITED KINGDOM CF GREAT BRITAIN AND NORTHERN IRELAND

Transmitted by a note verbgle of 2 August 1962 from the
Permanent Representative to toe United Nations

/Original: Englisgf

1. Ber lMajesty's Government in the United Kingdom have carefully studied the
draft articles on consular relatiocas and consider that they provide a suitsble

basis for whe preparation of a multilaterszl Conventicn on the subject.

General cbhservations

2, They wish to make the following general cbservetions:
(a) The task which will face the Conference to be held in Vierna in
March 1963 differs in an important respect from that which faced the
Conference of 1961 on Diplematic Intercourse and Immunities. That
Conference was concerned with a highly-developed and well-understood beody
of customary law and practice and, in conseguence, the Convention on
Diplomatic Relations represents, to a large extent, a codificaticn of
existing law and practice. In the consular field, however, customary
international law is relatively undevelcoped and there is wider divérsity
in current practice: a considerable number of the provisions of the draft
articles relate toc matters which at present are governed only by dcomestic
law or local practice and policy. This is = factor which will have to be
borne in mind if the Conference is to repeat the success of the Conference
of 1961.
(b) It is also important that a clear distinction should be drawn hetween
diplomevic and consular status, and it will be necessary for the Conference
Lo gtudy carefully the relatiocnship between the Vienna Convention on

Diplematic Reletions and the proposed convention cn consular relaticns.
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{c) Her Msjesty's Government agree generally with the articles concerning
the cpening of consulates, the appcintment of consular personnel and
ccnnected matters. Care must, however, be taken to ensure that certain

of these provisions do not have the elfect of imposing an unnecessary
burden of additional edministrative work upon the sending and recelving
States, particularly the latter.
(

articles on privileges and immunities, but consider that certain amendments

a) Her iajegty's Government are also in general agreement with the draft

and modifications are desirable., In their opinion the provisions of the
draft articles go in several respects beyond what is at present generally
accepted in the practice of States. While Her Majesty'e Govermment do not
consider that the oropesed convention should be restricted to setting cut
current practice, they dc think that privileges and immunities should not
be extended except in so far zs this can be shown tc be necessary in order
to ensure the effective performance of the work of the consulate. Certain
privileges and immunities contemplated in the draft articles seem to be
either unduly extensive in themselves or else too wide in srplication. In
this connexion, it is important to bear In mind that the grant of privileges
and immunities to foreign officials and in respect of official premises ‘
usually involves scome curtailument of the private rights of individuals.
(e) The draft artlcles deal primarily with matters of status, but articles 5,
%6 and 37 are concerned not with status but with functions. The provisions
of articles 36 and 37 in particular appear to fall cutside the main
framework of the draft articles. It would not be practicable to deal with
functions comprehensively in the proposed convention and in the absence
of comprehensive treaiment the desirability of retaining these articles
is open to guesticn. It might be preferable fto limit the treatment of
functions to general provisions in article 5.
3. Comments on particular articles are set out below. These comments are
subject to the genersl qualificaticn that prior tc the Conference Her Mejesty's
Governwent will have to devote further study to a number of aspects of the
draft articles both internally, and, in sc far as concerns their compatibility

with the arrangements existing within the Cowmonwezlth, with other Commonwealth
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Governments. Consequently, the comments below are not to be taken as either
final or exhaustive. Moreover, they are for the most part confined to matters

of substance and do not raise purely drafting polots.

Comments on particular articles

Article 1 (f)

The definition of "members of the consulate” azppears to contain a drafting
mistake. As now worded it excludes the head of post and other "consular officials”,
but paragraph (4) of the commentary states that the definition includes these
persons. It is clear from the cother provisions of the draft articles that it is

the commentary which represents the intention of the Commiszsion.

Article 1 (3}

It is important either in this sub-paragraph or, as appropriate, in other
provisions of the draft articles to make it clear that, where a building in
which a consulate is located is used partly for other purpcses, the fscilities,
privileges and immunities accorded in the draft articles in respect of consular
premises relate only to that part of +he building which is used exclusively for

consular purposes.

Article 2

The precise significance of this article and its relationship with
article 4 are somewhat cbscure. In particular, the implications of parsgraph 2
are net clear in so far as it concerns States which are in dipleomatic relations
st the time of the entry into force of the convention between them. It would
be preferable for the establishment of consular relaticns to depend on express
agreement bebween the States concerned rather than upon a presumption as
cecntemplated in the present draft.

Tt is therefore suggested that paragraph 2 should be deleted and that
paragraphs 1 and 3 should be ccombined with article L.
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Article 3

The exercise of consular functions by diplomatic missicns is an important
matter and the modalities will have Lo be locked at with care. Further comment

on this subject is made 1n conmnexion with article 68.

Article 5

Her Majesty's Government doubt the advisability of going into as much
detail as in the present draft article. They would prefer an article cn the
lines of article 4 of the draft prepared by the International Law Commission

at its twelfth session in 1960.

Articles 8-1L, 17 and 18

There seems no justification for treating heads of consuler posts
separately from other consular officials ss contemplated in this group of
articles. There is no real analogy between the status of the head of a consular
post and that of the head of a diplomatic mission; in a consular context, the
1line of demarcation is between consular officials and consular enployees. In
this group of articles, therefore, it would be preferable to refer to consular
officials in general and not to heads of consular posts alcne. In particular,
it is important that the provisions of article 11 should nct be limited %o
heads of posts, but that an exequatur or other appropriate authorization should

be required in the case of all consular officials.
Article 15

Fzragraph 1 of this article does not appesr to be sufficiently widely
drawn. It may scmetimes be necessary to have recourse to the temporary services
of a locally resident private individwal. It would be better, therefore, to
express this peragraph in more general terms and to qualify it by the addition
of provisions entitling the receiving State to withhold particvlar privileges
and immunities, the enjcyment of which is subject tc compliance with certain

conditions, in cases where these conditions are nct fulfilled.
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Moreover, in the opinion of Her Majesty's Government, if a wmember of a
diplomatic missicon is temporarily seconded to act as head of 2 provincial
consular post, 1t is not normally acceptable that he should continue to enjoy
the full range of diplometic immunities and privileges. Faragraph b should,
therefore, be qualified sc as to make the assignment of a member of a diplomatic
missicn to perform consular functions subject to the consent of the receiving
State and his continued enjoyment of "diplomatic privileges and immunities"
subject to agreement. This comment does not, of course, apply in cases where
memters of a diplomatic mission are appointed to perform consular work in the

consular section of the mission.

Article 19

If articles 8-1&, 17 and 18 are recasi, as proposed above, so as to apply
te consular officials generally, the scops of article 19 would be Limited to
consular employees. In this event, paragraph 2 and the reference tc article 22

in paragravh 1 should be delsted,.
Article 22

This article seems superfluous, since the exercise of consular functions
by & consular cofficial should in any event be subject to the granting of an
exequatur cr other appropriste authorization by the receiving Ltave. It is true
that an article in similar ferms is inciuded in the Convention on Dirlometic
delations bus, in view of the differences between consular and diplomatic work,
the reasons for lmposing limitations in respect of nationality are less cogent

in the casc of consulzr appointments.

Article 30

The inviclability proposed for consular prermises should apply only to that
vart of the premises which is used exclusively for the purgoses of the work of
the consulate.

Tt shculd be provided that, in the absence of the congent of the head of
post, entry may be authorized by the Minister of Foreign Affaire of the receiving

State.

foas
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In addition, eniry should be permitted in certain emergency cases without
either the consent of the head of post or the authorization of the Minister
of Foreign ~Affairs; for example, where a crime of violence has been, is being
or is about to be committed on the premises, or in the event of fire.

i provision should also be added to the effect that the consent of the
consular officer in charge of the post is sufficient if contact cannot be made
with the head of pest.

The article should state expressly thet consulates must not be used to
alford asylum to fugitives from Justice.

Scme clarification of the scope of paragraph 3 ig desirable.

Article 31
The opéning words of this article should be amended to make 1t clear that
its provisions apply nob only to a head of post but also to any other person in

wvhose name property is owned or leased for consular purposes cn behalf of the
sending State.
Article 32

This article should be smended to provide that, if the consular archives
and documents are te be lreated as inviolable, they must be kept ceparately
from other documents and papers.

It is not clear precisely what the term "documents” is intended to denote

1

since "documents" are included in the definiticn of "erchives" at article 1 (k).

This peoint also erises in relation to article 60.

Article Ak

The obligation on the receiving State should be limited to "permitting"”
rather than to "ensuring" freedom of movement and of fravel. The expression
"in its territory” should e made more precise. The proper area of application

would seem to be the consular district of the officer concerned.
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Article 35

The proposal to extend to consular bags the same complete inviclability
as is given to diplomatic bags under article 27 of the Conventicn on Diplomatic
Relations geces beyond the requirements of existing customary international law
as understcod in the United Kingdom. It is proposed that the draft should be
amended sc as to provide that the auvthorities of the recelving HState may reguest
the opening of a consular bag if they have reasons ©o believe that it is being
used for any improper purpose but to make it clear that, if the authorities
of the sending 3tate refuse to comply with such a request, they would be
free to take back the bag unopened either to the consulate in the case of

ocutgoing hags cr to the sending State in the case of incoming bags.
Article 36

Eer Majesty's Government are doubtful whether this article should be
included, since as explained in paragraph 2 (e) above it appears to fall
cutgide the main framework of the draft articles.

If, however, the article is retained, = number of modificaticns would be
desirable. In particular, a provision should be included in the article (or
alternatively inserted as a separate article) to the effect thet the receiving
State should be entitled to decline to recognize the right of wembers of a
consulaie of the sending State to zct on behalf of, or_otherwise conearn
themselves with, a national of the latter State who is a refugee, or is seeking
asylum in the receiving State, for reason of race, nationality, political opinion
or religion.

In addition, the last words of paragraph 2 should be amended so as Lo read
as follows: 'subject to the provisc, however, that the said laws and regulations
must permit adequate facilities for the purposes for which the rights accorded

under the article are intended.”

Article 41

The inviclability conferred by paragreph 1 is considered to be too wide

particularly in that it deoes not permit arrest without warrant in any circumstances.

/..
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It is suggested that the provision should be amended sc as to grant immunity
from detention pending trial except:

(i) in the case of a grave offence; or

(ii) where the offender ic detected in the course of committing an offence; or

(iii) at the request or with the consent of the sending State.

The purpose of this proposal would be to prohibit detenticn pending trial
but not arrest; that is to say a consul could be arrested but would have to be
released after being charged.

The finel words of paragraph 2 (namely "of final effect") should be deleted,
or at any rate clarified. As the text stands at present, it might be cpen to
an interpretation excluding for example detention after cenviction of an offence
but before the possibilities of an appeal have been exhausted.

In 2ddition, it would be desirable to specify, either in the "definitions"
article or elsevhere, the meaning of the term "grave crime". This has been done
in many bilateral conventicns, where the criterion uswally adopted has been that
of an cifence punishable with & maximum penalty of at least five years
imprisonment, the intention being to establish a standard roughly equivalent

to that of offences categorized as "crimes' under a number of legal systems.

Article L3

This artvicle appears to require amendment in a number of respects.

In the first plece, the article appears to be based on a wrong concepticn,
namely that of immunity from jurisdicticn. In the opinicn of Her Majesty's
Government, the relevant rule of customéry international law goes no further
than to provide that, if a ccensular officer or employee is made the subject of
proceedings, he cannct be held liable in these procsedings in respect of an
official ccasular act.’ '

Secondly, the words "in respect of acts performed in the exercise cf consular
functions" do not provide a sufficiently precise criterion. In the opinion of
Her Majesty's Government, consular immunity shouid apply only in regard to acts
perforrmed by the individual concerned in his official capacity and falling

within the Tuncticons of a consular cfficer under international law.
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Thirdly, the Inclusion of “service staff" within the scope of the article
does not appear to he Jjustified. For example, there are strong and sell-evident
reasons why the srticle should not apply to the drivers of vehicles.

In the interests of protecting private rights, the article should be
qualifjed by & provisicn to the effect that & consular officer or employee may
be held liable in civil acticns either (a) arising out of a contract concluded
by him in which he did not cantract expressly or impliedly as agent of his
Government; or (b) brought by a third party in respect of demage caused by a

motor vehicle, vessel or aircraft.

Article LL

The second sentence of paragraph 1 should be deleted. To exempt consular
officers and employees from liability to coercive measures and renalties
would be undesirable from the point of view of rreserving private rights and
in the opinion of Her g jesty's Government the provision as drafted goes beyond
the requirements of existing internstional law.

The present vording of paragraph 2 is unduly peremptory and far-reaching.
It would be preferable to redraft it on the Ffollowing lines:

"In such event, all reascnable measures shall be tsken to avoid

interference with the work of the consulate and, in the case of a

consular official, arrangements shall, wherever possible and permissible,

be made Tor the taking of the evidence, orally or in writing, at his office

or residence."

Article L5

Faragraph 1 should be expanded so as to meke it clear that it is the duty
of the sending State to waive immunity when this is desirable in the interests
of justice, provided that to do so would not be prejudicial to the interests

of the sending State.
Article 46

Her Msjesty's Government consider that the scope of this article iz too
wide and that it should not apply to members of the service staif, to members

Jone
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of the service staff, to members of the private staff or any menber of the

corzulate, or to the members of the families of members of the service or

i

private staff. They do not agree with the argument in paragraph (%) of the

commencary Tor gliving these immunities to members of the private staff; under the
Cenventicn on Diplomatic Relations private servents of members of the mission

do not enjoy any privileges and immunities which would have the effect of
freeing them from The obligaticns referred to in article 46 of the rresent

draft articles; the argument ia paragravh {7) of the commentary does nob apply
te them. There seems no sufficlent reason Tor conferring greater privileges

in this respect on the private servants of members of a consulate than on those
of members of a diglomatic mission.

If this proposal is geeepted, 1t follows (in accordance with what is said
in paragraphs (L) and (5) of the commentary) that paragraph 2 of the article
should be omitted.

Her Mujesty's Government alsc consider thet exemptions under article L6
should not be granted to a consular employee (or members of his fardly) uniess
the employee:

(2) 1is a permanent employee of the sending Stete, and

(v) is not carrying on a private gainful cccupation in the receiving State.
The gecond of these restrictions would have the effect of making the position
of 2 consular employee similar to that of a consular official in accordsnce

with articles 56 and 62,

Articles 18-50

Her Majesty's Government are giving further study to the orovisions of
these draft articles. leanwhile they have the following preliminary comments

on articles 48 and 50.

Article LB

Her lMajesty's Government censider that the exempticn of members of the
censulate from texation on income having its source outside the receiving State
should be limited to these persons who:

(a) are permanent employees of the sending State:; or

(b) were not ordinarily resident in the receiving State immedistely before

becoming members of the consulate.

/o
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Moreover, the extension of this exemption to members of families and the
granting of tex exemption on the wages of merbers of the private staff would

go beyond the existing requirements of international law.

Article 50

- While sup-paragraph (a) appears acceptable, there is not, in the view
of Her Majesty's Government, sufficient justification, having regard to the
existing rules of internaticnel law, for granting exemption from death duties
to consular personnhel.

In any event, sub-paragraph (b) appears to contain a drafting mistake;
vy failing to exclude permanent residents of the receiving State, it goes
consideratly Turther than the corresponding prevision of the Convention on

Diplomatic Relstions.

Article 52

It would be preferable to follow the precedent of the Conventicn on
Diplematic Relations and to relegate this provision tc an cptional protocel.
The considerations which led to the adoption of this course in the case of that

Conventicn apply also in the case of the present drafit articles.

Article 53

With regard to paragraph 1, while 1t 1is difficult t¢ determine the precise
point =t which the enjoyment of privileges and immunities should begin, it wculd
seem more appropriate to link it to the admission (including provisional
sdmission) of the officer concerned to the exercise of consular functions than

to the notification of his appeintment as proposed.

Article 68

With regerd to paragraph 2, it is important that members of a diplematic

© mission assigned to perform consular functions should be specifically appointed
te hold consular, in addition bo diplomatic rank and that their consular
appolntments should be made in the same way as the appointments of consular

perscnnel.
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Paragraph 5 permits dealings with authorities cther than the Ministry
for Foreign Affairs cnly by way of excepiion. In the view of' Her Majesty's
Government the ncrmal principle that consular officials may deal directly
with authorities other than the Ministry for Foreign Affairs should apply even
to the exercise of consular functions by members of a diplomatic mission. It
is therefore suggested that this paragraph should be recast on the fcllowing
lines:

"In the exercise of ccnsular functions, members of a diplomatic
mission may, subjeqt to local law or usage, address authorities in the
recelving State other than the Ministry Tfor Foreign Affairs.”

With regard to paragraph h, the continued enjoyment of diplomatic
privileges and immunities by a member of a diplomatic mission assigned to
perform consular duties should be the sunject of asgreement between the sending

State and the receiving State.

Article 70

t would be preferable tc follow the precedent of article W7 of the
Convention on Diplomatic Relations and to amend paragraph 2 so as to permit
the Convention to be zapplied restrictively, where appropriate, on a reciprocel

basis.
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17. UNITED STATES OF AMERICA

Transmittad by a nobte verbale of 17 July 1562 from the
Permanent Representative to the United Watlons

iﬁfiginal: Englis@7

The United States Government has not yet ratified the Vienna Convention
cn Diplomatic Relations. Since this is the case, the United States Government
is unable to ecomment Tully on all such articies of that Conventlon, ss they may
be duplicated in this dralt Convention.

Following is an article by article comment upon such of the Tl articles

which are of special interest to the United States Government at this time.

Article 1L

Through apparent ipadvertence, the definition of "members of the consulate"
in paragraph L (f) seems not to include consular officials. Paragraph L of the
commentary, however, implies that consular officials are to be so included.

The accuracy of the commentary is assumed. Faragraph 1 (f) should be revised
accordingly. |

It is suggested article 1 (i) be qualified in the marnner similar to that
of article 1L (h) of the Vienna Convention on Diplowmatic Relations, so it will
be cleer that 2 member of the private staff means & person whe is in the private
service of g member of the comsulate gnd is not an employee of the sending State.
Ctherwise, it may be difficult to distinguish between sub-paragraph (n) and (i)
perscanal in the instant draft.

As discussad more fully in the United States Government comment pertaining
to article 69, paragraph % of this article should ve amended by adding permanent

residents to the caitegory of persons coverad by srticle £9,

Article L

It might be desirable to change paragraph 5 to provide that subsequent
changes in the seat of the consulate or in the consular district may be

acconplished through prior notification of not less than 3 months to the
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receiving State, to be considered Iinal in absence of objecticn by the

receiving State,

Article §

The United 3tates Government would prefer to draw a distinetion betwesn
those funciions which are inherent to the consular activity. and therefore not
generally subject to the laws of the receiving State, and those funciionsg which
are generally regarded as subject to the laws of the receiving State. The
important consular functions of issuing pascports and visas and certain
notarial Tuncticns are definitely in the former category, and should not be
subject to restrictive nationsl laws. However, many other functions ol a
consul, including functions relating to minors, and estates, are closely
linked with the implementation of relevant local laws of the receiving State,
“and should be declared specifically subject to such laws.

While the United States Government therefore would prefer a general
definition of consular functions, the following ccmments are offersd for
congideration if it is decided that a detailed definition of consular functions,
along the lines of the varicus paragraphs of this ariicle, is to be retained.

Because of the controversial nature of several of the paragraphs of this
article, whatever final form they may take, the United States Government presume
that the langusge of sub-paragraph (e), viz., "Helping and assisting nationals
of the sending State;" will be construed to be mutually exclusive of matters
specifically considered elsewhere in this article.

The concept of the civil registrar of sub-paragraph (£} is cne vhich is
unfamiliar to United States jurisprudeance. To the extent that the exercise of
this functicn in the United States by a consul would go beyond the powers of
an American notary, such as solemmizing a marriage (see ccommentary 12), this
action presumably would not be prohibited by the laws of the United States.
However, since the marriage would not be recognized under the laws of the
United States if it were not celebrated according to local law, certain
vractical difficulties may ensue. Similar problems would certainly arise
should the consul perform other functions regularized under conflict of laws

doctrine by the law of the receiving State, which relate to legal rights and
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obligaetions in the receiving State. It is suggested, therefore, that
sub-parsgraph (f) be prefaced by language in the sense of "to the extent
consistent with the laws of the receiving State ...".

It is believed that the word "Safeguarding", as found in sub-paragraphs (g)
snd (h), is somewhat ambiguous. For example: (1) In the United States,
evernl 1T there is a treaiy, a consul without a power of attorney is only
empovered to make apprepriate inguiries with respect to the rights and
interests of such nationals of the sending State as are not resident in the
receiving State, and make recommendations to appropriate authorities of ;
provisional meagures for the protection of those rights and conservation of
interests, if such procedures are permissible under local law. Commentary 14
indicates, though sub~paragraph (g) of the draft is not clear in this regard,
that the consul may, without a power of attorney, take action beyond that of
making inguiries and recommendations and that he could concern himself with
assets of an estate claimed, inter alia, by nationals of the sending State who
are permanent residents in the receiving State and who, under United States law
and practice, are considered legally capable of locking after thelr own
interests. (2) Guardianship and trusteeship matters are governed in the
United States solely by the local law of their several states, and, while these
laws may not specifically preclude the consul from participation therein, they
do not authorize it. This provision would be accepbable to the United States
cniy iT it were understocd to mean that the consul would have to qualify for
these duties pursuant to local law.

Sub-paragraph (i) implies that the consul may sppear as attorney or agent
on behall of absent naticnals of the sending State, and that this right mast be
exercised in asccordance with the lawe and regulaticns of the receiving State.
This Convention should recognize that certain considerations might well preclude
"representation” by a consul, whereas no specific legal prohibiticn could be
gubstantiated under receiving State legal doctrine., Furthermore, in such
situabions in the absence of specific laws or regulaticns auwtherizing the consul
to act in such matters, the consul woculd under United States local law and
practice be as effectively precluded therefrom as if a specific prchibition of

law existed,
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It is proposed, therefore, for the foregoing reasons that sub-paragrephs {g),
(h) ard (i) be modified to indicate that the functions set forth may te
exercised by a2 consul only within the discretion of the appropriate judicial
authorities and if permissible under, cor not prohibited by, existing applicable
local law, ,
. With respect to sub-parsgraph (j) it is understocd that many judiciel systems

wtilize the "commission rogatoire", regardless of whether it is addressed to =

foreign court or zddressed to e consul of the sending Htate for executiocn, the latter
simply being an extension of the sending State court's own domestic precedures,
Tnited States practice has been generally to reserve the term "letter rogatory" to
requests addressed to foreign courts, and tc refrain from applying the description
"rogatory™ to commissions intended for execution by consuls or other persons not
members of a foreign judiciary. Since sub-paragraph (j) authorizes the execution
of both letters rogatory between courts, and commissions from courts to consuls
in accordance with existing treaties, or in a manner compatible with the law of the
receiving State, no objection is perceived thereto. However, it may be preferable
1f the matter of court to court letters rogatory were mede the basis for a separate
convention.

with respect to sub-paragraph (1) the words "of any kind" seem too broad.
In United States practice foreign consuls may act only with respect to events
occurring on board before the vessels entered our waters, and matters of internal
administration of the vessel while within cur waters, with regpect te which there
would be no reason to interfere, 1t is propdsed that the sub-paragraph be
redrafted to recognize the superior right of the administrative or judicial
authorities of the receiving 3tate to take cognizance of crimes or offences which
disturb the peace of the port and to enforce the laws of the receiving State

applicable to vessels of any State within its waters.

Article 15

In United States practice only commissioned consular officers are empowered to
perform certain of the consuler functions. It is not believed paragraph 1 could
empower an acting head of post who ig not a commissioned consular officer of the

United States to perform consular Tunctions vis-i-vis United States municipal law.
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The United States Government would nct object to z member of the diplomatic
staff temporarily assuming the direction of ‘2 consulate while simultaneocusly
recelving diplomatic privileges and immunities, except that should this person
perform such functions as taking provisional custody of, or administering estates,
making distribution of funds, etc., then he should be subject, with respect to the
exercise of these functicns, to the law of the receiving Ttate Iin the ssme nanner
and to the ssme extent as a naticnal of the receiving Stete, Paragreph 4 should

be amended accordingly.

Article 17

The United States Government is of the view that, except in certesin justifiable
cages of hardship, the functicns and stetus of a consular officer are incompatible
with the Tunctionsg and status of an individual entitled tc the privilegss end
lmmunities of & representative of the sending State to an intermational corganization.
I+ is proposed that article 17 should be amended to reflect this view., With few
exceptions the United Stetes Government has declined to recognize in a consular
or other non-diplometic status any representative to an internstional organization

entitled to diplomatic immunity {see the comment to srticle 15).

It the premise thet only the head of a consular post needs an exequatur or
provisional recognition tc enter upon his functions (2nd this recognition will
cover the continuing consular setivities of all members of the consular staff),
is to be estsblished by this Convention, it iz presumed, in the absence of a request
pursuant to paragreph 2, that notwithstanding articles 1% znd 11, aryticle 15 will

A

permit an acting head of post and his staff to exercise =11 fHunetions of the

consvlar post without further authorizeticn from the recsivins “rtaie.
Article 23

From the commerntary o this article it is assuned that ths receiving State
wovld be cobliged to communicate the reascns for its sciion to the sending State
under paragraph 1 but not under poragraph 2. IZven 1f this were a proper
agsumpticn to make, the United 3tates Government does nol believe that a reason
cshould ke required in either case. The grounds for the complaint should not be
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subject to debate. It is believed that States may be expected to exercise
sufficiently good judgement in this respect not to warrant the distinction between

paragraphs 1 and 3.

Apgicle 26

It is believed that permanent residents should be specifically excluded from

the right grented by this article (see the discussion pertaining to article 69).

Article 28

The United States Government believes this article should be amended to provide
that in times of emergency the nationel flag may be flown at the residence and on

the vehicle, vessel or aircraft of any consular officer of the sending State.

Article 29

The United Stetes Government believes that this article should be amended by
the addition of a paragraph to provide the sending State with the right to acaquire
by purchase or otherwise, in terms nc less favourable than available generally to
nationals of the receiving State, the premises necessary for the consulete. Thus,
the sending State should have the opportunity to choose whatever tenure 1s most

advantageous 1o its own particular needs or desires.

Article 30

Under the provisions of this article, agents of the receiving State cannot
enter the consular premises, except with the consent of the head of post. Because
of the fundamental difference between the diplomatic chancery and the ambassadorial
residence, which buildings are ususlly meintained separately, and the consulate,
which is often & suite or a floor in a large office building complex, a right of

entry should specifically be reserved or implied in case of fire or force majeure.

Advance ﬁonsent might not be possible to obtzin in such emergency situations.
These are matters which vitally affect the safety snd welfare of the remainder of
the building end of the entire area, and if such en entry, with implied consent,
were exercised in a restrained menner, the continued operation of the consulate

would be facilitated, not adversely affected.
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 Article 32

In view of the words "... wherever they may be" this article leaves
unresclved the question of whc determines what constitutes a consular archive not
found on the consuler premises. It is presumed that the burden would be upon the
sending State in such situations to demonstrate a given document is actually
entitled to the protection of this article., In =ddition, there zppears to be no
real need to irnclude the words "and documents”, since these words are included in

the definition of consular archives in article 1 (k).

Article 35

It 1s, of course, desirable that the official correspondence should be
considered inviolable, whether transmitted by cede, courier, or bhag. If offieial
correspondence is trensmitted through the cpen mail, it should be understood to be

subject, however, to the postal and customs regulations of the receiving State.

Article %6

With respect to this article, freedom of communication between consuls and
naticnals of the sending State is implicit in the exercise of consular functions.

An onerous burden must not be placed by sub-paragraph (b) upon the receiving
Stete to notify consuls in all cases. The unreascnableness of this would be
readily apparent in international border areas, in large shipping centres, and in
areas with significant alien populace, The notification cbligation should therefore
be modified to cover instances in which the person in prigon, custody or detention
is mentally or physically incapacitated. The remainder of the cbligation to notify
should be based upon the request of the national concerned.

With respect to permanent residents, the United States Government questions
whether in all cases it would be practicable to effectuste the notifiecation.

It would seem that the last six words of the first sentence of paragraph 1 (c)
would reise the inference that the consul may visit his naticonal in priscn, custody
or detention only for the purpose of arranging for legal representation. Since such
a congtructicn of the faragraph would not seem to be in accordance with the tenor
0% this Convention, the right to visit, communicate, ete., could be clarified by
revising the last six words to read "and for the purpose of arranging for his legal

representation”,
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Article 37

Tn the view of the United States Government the general vital statistics
obligation which sub-paragraph (=) imposes on the receiving State is
disproportionate to the benefit which may be derived from it by the sending State.
To include in this obligation cases in which there is a known heir or tegtamentary
executor in the receiving State goes well beyond the usually recognized consular
functions. The preferred substitute, an amendment excluding from the obligation
all cases except those in which there is no known heir or testamentary executor,
would be complemented by the according of full facilities under article 3% to
utilize the records of the pertinent authorities of the receiving State whenever
the need arises.

With reference to sub-parsgraph (b), it is presumed thet the phrase "appears
to be in the interest of the minor" gives the authorities of the receiving State
discretion in exercising this obligation of informing. Even if the competent
consulate were 5o notified, it is not known what purpose would be served, In
United States legal practice, local law determines the manner in which a guardian
o or trustee may be appointed and the qualifications needed by such a person. It is
presumed that sub-paragraph (b) does not require the receiving State to permit the
consular official to be appointed as a guardian or trustee, except in conformity

with local law,

Article 40

It is noted thet the first sentence of this article creates a greater duty of
according special protection to consuls than is accorded under article 29 of the
Vienna Convention on Diplomatic Relationsg to diplomatic personnel. It is suggested
that the substance of the last sentence of article 29 of the latter Convention
comprise article 4O of this Convention, This would bring article L0 more in line

with the generzlly accepted status ¢f consular officers.

Article Ul

The term "grave crime" as the criterion for determining personal inviclability
appears to lack sufficient clarity, in view of the disparity in classification of

crimes which exists among the States which may adopt the Conventlon.
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Further, to eliminate the cpportunity of subjecting a consul to charges of
a political crime, it may be desireble to provide criminal jurisdiction in cases
of erimes only where the offence is a crime both under the laws of the sending and
receiving State.

It is considered that the perscnal inviolability of the consul can only have
its fullest meaning if he is exempt not only from arrest but from prosecution,
except when charged with a crime which, upon conviction, might subject the guilty

individual to inmprisonment for z given period of time.

Article 43

The United States Government fully supporte the cfficisl acts doctrine upon
which this article seems to be based. However, paragraph 3 of the commentary does
not fully answer the question of who decides whether a given act was performed in
the exercise of consular functions. It is considered that article 4l (5) would
permit the courts of the receiving State to make this decision on a case-to case
basis. If this is intended, article 43 should be amended to accord with the
preferred rule that consuls are amensble to the jurisdiction of local courts as a
matter of procedure, and if the court decides the act was done in the verformance of

offieial duties, the consul is not then liable as a.matter of substantive law.

Avticle bl

The sixth amendment to the United Ztates Constitution grants in sll criminal
cases to an accused the right, inter alia, to be confreonted with the witnesses
against him, and to have compulsory process for cbtaining witnesses in his favour.
The second sentence of paragraph 1 would be to the contrary. TFurther, to accord
with the amenability of consuls to the jurisdiction of local courts as a matter of

procedural law, the second sentence should be omitted.

Article U7

Article %8 of the Vienna Convention on Diplomatic Relations extends only
limited privileges and immunities to a diplomatic agent "who is a nationsl of or
permanently resident in that Ztate'. Article 65 of the instant draft similarly

uses only the words "who are naticnals of the receiving State". As a result,
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members of the consulate who are permanently resident in the receiving State would
be exempt from, for example, the social security coverage of article L7. It is
considered that diplometic and consular officers who are permanently resident in
the receiving State should be tyeated in a similar manner for like purposes (see the

discussion at article 69).

Article L8

By virtue of article 69, nationals of the receiving State are not tax exempt
pursuant to article L8, However, permaenent residents would achieve this exemption
whether as members of the consulate, service staff, or private staffs. A resident
alien who has manifested an intent 10 become a permanent regident of the receiving
State would no longer have significent connexions with the sending State other than
his employment, and chould not therefore be tax exempl {see the discussion et

article 69).

Article 50

T+ is noted that article 50 makes no reference to taxes imposed by state and
municipal governments of the receiving State, in contrast with the wording of
articles 3L and L8, Meny of the state laws of the United States impose estate,
succession or inheritance taxes upon the death of a member of the consulate or of
s member of his family. Since article 50 is intended to apply to such taxes as well,
it is recommended that the exemption be sﬁated'in terms similar to those in
articles 31 and 48.

Further, the benefits of articie 50 are not extended to memﬁers of the
congnlate snd members of their families who are nationals of the receiving State
by reason of article 69, Members cf the consulate who are permanent residenﬁs of
the rveceiving State should also be excluded from the exemption. The commentary
points out that the exemption of article 50 is justified because the persons in
question came to the receiving State to discharge & public function in the interests
of the sending State. By the same token, appointment of a permanent resident of
the receiving 3tate as a member of the consulate should not entitle hies estate O

exenption under article 50 {see the comments to article 69).
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Article 52

This article conflicts with significant portions of the domestic law of the
United States. It would be preferable if this article was embodied in a separate
protocol rather than in the Convention itself, in the manner of the Vienna

Convention on Diplomatic Relations, and for the same reasons.

Article 53

It is noted that paragraph 4, while based upon the last sentence of
article 39 (2) of the Vienna Convention on Diplomatic Kelaticns, is further
embellished by zdding the term "inviolability". The use of this term is not fully
understood. It is suggested that this term be dropped, in conformity with the

United States Government comments on article 41, 43 and Lk,

Article 57

Upon a careful consideration of the content of chapter IIT, and assuming
thet article 69 is amended by including permenent residents within the scope
thereof, it is not known why honorary consuls need be dealt with separately in
articles 58 through 67. No reason is Seen, therefore, to distinguish in these
articles between the regular consular officials and honorary consuls, sinece it
cen be argued that the consular Functions performed by these honorary consuls are
the same as those of full-time consular offieials, The immunity and privileges,
of course, are to effectuste the consular functions, not at all to benefit the
individuzl concerned. Further, since the approval of the receiving State is
required for the appointment of cne of its nationals as an honorary consul, it
can be zrgued equally well that this ccnsent, if given, could imply there is no
objection to granting him the privileges and immunities of consular officisls
generally, except as specifically qualified by his nationality or permanent

residence.,

Article 58

Since article 1 (J) defines consular premises to be the building or parts of
the building used for the purpose of the consulate, use of the word "exclusively"
by this article could be interpreted to mean that even if one out of ten roome is

not used for consular functicns, the entire building loses its inoviolebility.
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Perhaps in view of the language of article 30 this meaning was intended, and if

so, the United States Government approves.

Article 59

Again, it would appear that if one small part of the consular premises was not
used for the exercise of copsular functions, the word Mexelusively" would mean
that tax exemption for the entire premises would be lost. In view of the language
of erticle 31, this meaning appears to be intended and, if so, the United States

Government &ppProves.

Article 68

Paragraph 4 of this article appears to complement article 15 (M). To the
extent this way be true, the discussion of the United States Government at
article 15 is for application here. There is no intent on pehalf of the
United States to deny any personal privileges to a person in such capacity, or
to derogate from his {mmunity except for that small part pertaining 0o his

exercise of certain fidueiary consgular functions.

Article_ég

With particular respect to matters covered by articles 26 (right to leave the
teyritory), W7 (sociel security exemptions), 48 (tax exemptions ), 50 (estates),
57 (rights of honorary consuls) and 61 (special protection to honorary consuls),
the United States Government pbelieves that permanent residents of the receiving
state should be in no better position than nationals of the receiving State. This
is the policy expressed by article %6 of the Viemma Convention on Diplomatlc
Relations, and should be followed in this Convention, by adding the words

Yoy permanéhtly resident in" to paragraphs 1 and 2.

[ooe



A/5171
Inglish
Fage 88

18. YUCOSLAVIA

Transmitted by a note verbale of 91 June 1962 from the
Secretary of State for Foreign Affairs

[Original; Frenc&?

In submitting this mexorandum on the draft articles on cénsular intercourse
and immunities prepared by the United Nations International law Commissicn, the
Government of the Federal People's Republic of Tugoslavia has the honour snd the
Pleasure to express its great satisfaction at the brogress accemplished as shown
in the drafting of this report which is in conformity with the importance and role
of the consul in internaticnal relstions and in the development of a relationship
of' friendship, co-operation and understanding between the peoples. The Goverrment
of the Federal People's Republie of Yugoslavis declares itself st the same time
brepared to tzke part in the International Conference cenvened by the
General Assembly of the United Nations a2t Vienna with a view to0 adopting a
convention on consular intercourse and immunities.

Although the Government of the Federsl Pecple's Republic of Yugoslavis gives
its general acceptance to the proposed draft which it considers a useful and
appropriate basis for the adoption cof s convention, nevertheless it considers
that it is its duty to call attention to certain paragraphs and Provisions of this
draft. 1In its desire; therefore, to contribute to the lmprovement of the draft
the Government of the Federal People's Republic of Yugoslavia submite the

fellowing observations:

Article 5

Although it is in agreement with the text of this article the Government of
the Federal People's Republic of Yugoslavia reserves the right to request at the
Conference that certain paragraphs shcould be formulated more clearly; Tfor that
purpose it proposes to submit a certain number of drafting comments to the

Conferernce.
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Article 13

The Government of the Federal People's Republic of Yugoslavia agrees with the
ides expressed in this article. Nevertheless it is of the opinion that in the
interest of clarity it should be stressed that "the head of a consular post may

be admitted by the receiving State", for that is in reality the idea in mind.

Article 15

It is of the opinion that the receiving State should have the right to accept
or not mccept "the acting head of a {consular) post” if the latter is not chosen
from ameng the consular officials of the consulate in question for otherwise
recourse to this practice might represent a misuse of the exequatur. The Yugcslav
Government is also of the opinion that the refusal ic accept "the acting head of
a (consular) post" is by no means equivalent to declaring that perscn "persona
non grata” for the exercise of other functions in the service of the sending

State.

Article 18

Although it recognizes that this provisicn is cn a line with Article 6 of
the Vienna Convention on Diplcomatic Relations the Government of the Federsl
Pecple's Berublic of Yugoslavisz is of the opinion thait there should be a more
precise definition of the responsibilities of a State with respect to the
activities of = person who had been sppointed head of a consular post by twe or
more States at the same time. This guestion should be subjected to further study
apart from the anslogy it presents with the Vienna Convention on Diplcmatic

Relations.

Article 20

The Government of ithe Federal People's Republic of Yugoslavia is of the
cpinion that this article should be made to conform with Article 11 of the Viemnna
Convention on Diplomstic Relaticns snd that the receiving State should be given the
right not oniy to demand a limitation of the size of the consulate's staff, but |
also the right to decide on the matter itself in default of an explicit agreement

btetween the S€nCINg State and the receiving State. The Govermnment of the Federal
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Pecple's Republic ef Yugoslavia does not see why the rights of the receiving State
with regard to the consular staff should be more limited than the rights of the

same State with regard to the staff of diplomatic missions.

Article 21

The order of precedence as between the head and the officials of the consular
section of the diplomatic mission in their position as consular cfficials is not
clearly defined. The Govermment of the Federal FPeople's Republic of Yugoslavia

thinks that the article shcould be ccmpleted in this sense.

Article 23

The Government of the Federal Feople's Republic of Yugoslavia is of the
opinion that a new paragraph 4 should be gdded to this article to specify that the
receiving State is bound to withdraw the exeguatur or the provisicrnal decision
of acceptance of the consul if the sending State notifies the receiving State that
the person in question has ceased to occcupy his functions with the consulate. The
Government of the Federsl Pecople's Republic of Yugoslavia believes that it is not
iw the irterest of good relaticns between States to create ficticns with respect
to the legality of the position of a consul whom the sending State has withdrawn
frem his appointment. The sdditicn of such a paragraph would be in line with the

provisions of Article 25 of this draft.

Article 2L

The Government of the Federal People's Republic of Yugoslavia is of the
opinion that sub-paragraph (a) of paragraph 1 of this article should make
provision for any changes that may occcur in the course of service in addition to
the appointment cf members of a consulate, their arrival and final departure or
the terminaticn of their functions, since such changes are frequently of Importance

and may present a considerable interest to the receiving State.

Article 27

The Government of the Federal People's Republic of Yugoslavie believes that

it is essential to repeat here a ccmment already submitted in the note verbale
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dated 28 February 1961 with respect to Article 26 of the previous draft, namely:
"Tt ig desirable to stress that upon seversnce of diplomatic relations there is
no interruption of consular relations and that the consular secticns of diplomati
missions then continue to function as consulates.

"In such cases, it is necessary to meke centact possible between ccnsulates

and the representatives of the protecting Power."

Article 41

The Goverrnment of the Federal Pecple's Republic of Yugoslavia feels bound To
state that there might be sericus difficulties in applying this provieion by

reason of the inherent lack of precision in the idea of "grave crime" .
P g

Article L4

The Government of the Federal Pecple's Republic of Yugeslavia is of the
opinion that the territorial State should be given the right to approach the
sending State in the matter and request it to call upon its consul to appear as
a witness if he should refuse to do so, provided that his evidence would not be

inccmpatible with the exercise of his consular functicns.

Article 45

This article should specify the body authorized in the name of the State to

make the declaration of the waiver of immunities.

Article L6

The Goverrment of the Federsl Pecople's Republic of Yugoslavia would have no
ccmment to make if paragraph 2 of this article were to specify that the exemptior
from obligation in the matter of work permits referred cnly to the work done in
the consulate or in the service of the members of the consular staff and not any

other employment (for instance, members of the family) outside the consulate.

Article 48

The Government of the Federal People's Republic of Yugoslavia considers thal
the exemption from taxation mentioned in this article, paragraph 2, does not cove
the nationals of the receiving State nor persons permanently residing there (see
article 69 of the draft).
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Article 49

The Government of the Federal People's Republic of Yugoslavia ig of the
cpinion that the text shculd specify that the expression "articles for the
personal use” should also cover automcbiles, in view of the fact that practice

in the varicus countries does not always sgree in this respect.

Article 51

This privilege should be extended to the service staff from the sending
State since the imposition of special ¢bligations with respect to this staff

might paralyse the activity of the consulate.

Article 52

In wview of the practical difficulties experienced in this respect the
Government of the Federal Tecple's Rerublic of Yugoslavia is of the opinion that
it is escential to state expressly in the text that the principle of jus soli
cannct be applied autcmatically, at the mere will of the receiving State, to
children of the consular steff borr in the territory of that State during the
period of serwvice of their parents, if the sending State is opposed in =

particular case tc the application of that principle.

Article Sh

The Goverwmment of the Federal People's Republic of Yugeslavia is of the
opinion that it should be laid down that third States whose territories must be
crossed by consular officlals proceeding to join their posts or returning to their
cwn country are bound to grant these officisls the right of transit or the
necessary visas. Nevertheless this obligation should be limited to cases where
the third State in question is cn the sole route of transit between the sending

State srd the receiving Stete.

Article 55

The Govermment of the Federal People's Republic of Yugoslavis notes that the
provision forbidding the use of consular premises as an esylum has not been

included in the provisions of this draft and accepis the argument put forward by
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the United Nations Internationsl Taw Cermission that the question was not
foreseen in the draft. It expects nevertheless that the question of asylum wiil
ve solved separately in the provisions that will result from the examination of
the guestion of thé right of asylum at present on the agenda of the International

Law Cocrmission.

General (Ubservation on Chapter Il

Tn the opinion of the Govermment of the Federal Pecple's Rerubliic of
Yugoslaviz a new article should be added at the end of this chapter stipulating
that the Minister of Foreign Affairs of the receiving State should deliver to the
consuls and members of the congsular staff special identity cards which the latter
would be able to present to the authorities and officials of the receiving State
as a document certifying their functions and the privileges due to them in the
exercise of their duties. The Govermment of the Federal Peaple's Republic of
Yugoslavia makes this proposal because it has frequently occurred that in the
absence of such a document consuls often meet with difficulties in the contacts
with the loccal suthorities, a situation which is detrimental to the official
performance of their service. It may occur that the local officials and other
authorities, and in particular the executive authorities, refuse tc recognize on
the territories of certain States the immunities snd privileges of the consular
staff on the pretext that they do not know the list of names and functione. It
would therefore be advisable to print on this card ct identity the provisions
respecting the guarantees of privileges and immunilties.

It is just as important for the consul %o have at his dispossl = similar card
for the identification of the autcmcbiles of the consulate and of the members of
the consular missions. It would be advisable slso to adopht provisions respecting
the car-plates to distinguish the means of transport in the service of consuls and

members of the consular staff.

Article 57

Although the Government of the Fedsral People's Republic of Yugeslavia 1s of

the opinion that honorary consular cfficials sheould be granted sll the facilities,
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privileges and immunities which are indispensable to them for the exercise of
their duties, it is nevertheless convinced that the Conference should not limit
itself to the question of what facilities, privileges and immunities should be
granted to honorary consuls, but above all to what extent these facilities,
rrivileges and immunities should be conferred upon them in consideration of the
other occupations which henorary consuls are able to exercise. Honorary consuls
mist not be able to sbuse their positiocn and escape frocm the contrel of the
receiving State, a control which is quite normel in view of their profession and
other activities. Althcugh it considers the institution of he¢norary consuls as
most useful the Government of the Federal People's Republic of Yugoslavia thinks
that the question of their privileges and immunities should be subjected to careful
and prudent examination for there are many cases in which this institution is
exploited by businessmen to an extent far exceeding the regquirements of official
consular functicns. It is essential to draw the line between consular and other

activities.

Article 58

The guarantees contsined in this article do not commit the receiving State
in cases vhere the honorary consul exercises cther functions or is the s=ubject of
penal proceedings for an offence which has nothing to do with the exercise of his

consular functicns.

Article A0

The Government of the Federal People's Republic of Yugoslavia is of the
Opinicn that the provisions restricting the exercise of consular functions by
diplcmatic missions only refer to that part of the territory of the receiving State
which 1s not included in the consular districts of the Aifferent consulates of

the sending State.

Lrticle TC

Although there can be no denial of the right of States freely to enter intc
international agreements, the Qovernment of the Federal People's Republic of

Tugoslavia is of the opinion that future internzticnal agreements relating to

/o..
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consulsr intercourse should conform to the convention which will be adopted on the
basis of these draft articles since the provisions of these articles represent

the minizum guarantees required today by internationel public policy. Therefore
this article might well conclude with the following sentence: "provided always
that nothing herein contained shall prejudice the minimum guarantees offered by
this Convention."

In submitting the above observation the Government of the Federal People's
Republic of Yugoslavia, bearing in mind the reasons which led the Commission to
include in the text the expression "in case of armed conflict”, merely desires
to express the fear that the use of such an expressicn might serve to enéourage
those who might wish to deduce from it that the Commission has accepted the
principle of the lawfulness of the "armed conflicts" which is obviously in complete
contradiction with the fundamentsl principles of the Charter of the United Naticns
and the policy of coexistence and co-operation between the nations, elements of

prime importance that cannot be ignored when codifying international law.
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Clause (3): This provision concerns the serving of Jjudicial documents
and the execution of letters fogatory. These functions must e exercised in
accordance with conventions in force or, in the zbsence of such conventions, in
any other manner compatible with the law of the receiving State. Paragraph (18)
of the commentary appears to imply that, in the case of the serving of judicial
deeuments, this condition relates solely to the manner in which the function may
ve exercised, whereas paragraph (19) suggests that, in the case of the execution
of letters rogatory, it relates to the actual sdmissibility of the functicn.
Since acts relating to judicial assistance are regarded in a number of States,
including Switzerland, as sovereign actz which can be performed only by the
competent national authcrities, it should be expressly stated that they may not

be performed except with the consent of the recelving State.

Article 11

The Swiss Jovernment considers that it would be desirable to amplify this
article by a provision stating that, in accordance with the general practice, an
exequatur is not required for consular officisls whe are nol heads of posts and
that a notification by the head of the consular post to the competent authorities
of the receiving State is sufficient to admit such officials to the benefit of the

provisions of the Convention.

Article 13

As the Swiss authorities indicsted in thelr cheervations on the 1960 draft,
the provisicnal admission of the head of a conzular pest should not entall the
automatic grant by the receiviang State of all the privileges and immunities
provided for in the Convention. Such s statement might lead to difficulties,
particularly in regard to exemption from customg duties, if the exequatur should
be refused. It would therefore be preferable to replace the present text by the

following provision:

In that case, he will enjoy the customery immunities in respect of
acts comnected with his functions.”
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Article 15

Paragraph 3: As the zcting hesd discharges his function on a temporary basis,
there appears to be no justificaticn for according tc him all the privileges of the
titular hesd of post. The following provision would be sufficient:

"The competent asuthorities shall afford assistance and protection to the

acting head of post and accord him the necessary privileges for the exercise
of his functicns.”

Article 19

Paragraph 2: As is noted in coonexicn with article 11, the exequaiur granted
to the head of a post is generally recognized as covering the activities of all
the other consular officials. The opticnal measure provided for in this paragraph
must be regarded as exceplicnal; it might, furthermere, conflict with the
municipal law of the receiving State. The Swiss Government is therefore of the

opinion that the paragraph should be deleted.

Article 23

This article should expressly provide, zs does article 9 of the Vienna
Couvention on Diplomatic Relations, that if the receiving State regards a consular
official or employee ag not acceptable, it shell not be required to state the

reasons for its decision.

Article 28

- The Swiss Government adheres to the view it expressed in connexion with

article 29 of the 19F0 draft. The right accorded toc the consular post and its
head to fly the nationsl flag should be limited in view of the difficulties which
mey be created for the receiving State by the corresponding duty to provide for the
permanent protection of the flag. Furthermore, the right to fly the flag on means
of transport should be granted only tc heads of diplomatic missions and should
not be extended to heads of consular posts. Article 28 should therefore be
replaced by the following provision:

"The consular rost and ite head shall have the right to use the national

flag and coat-of-arms of the sending State on the building occupied by

the consulate and at the entrance door, in accordance with the current
practice in the receiving State.”
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Article 3h

As the Swilss Government stated in its observations on the 1960 draft, freedom
of movement for members of consular posts should be stipulated in respect of the
consular district only. This freedom mey be extended to cover the rest of the

territory of the receiving State, subject tc reciprocity.

Article 35

To accord to consular posts the right to make unlimited use of the diplomatic
bag and diplomatic couriers seems unjustified. Where the sending State has a
diplomatic mission in the receiving State, the communications of the consular post
with the Government and with diplomatic missions and consular posts of the sending
State situated in a State other than the receiving State should be routed through

that mission.

Article 36

Paragraph 1: The Swiss Govermment adheres to its view, which is shared by a
number of other Governments, that it is necessary to include an explicit stipulation
that action in the circumstances referred to in sub-paragraph (v) (obligaticn of
the competent authorities of the receiving State to inform the consular post of
the arrest or detention of a naticnal of the sending State) and in sub-paragraph (c)
(right of consular officials to visit a national of the sending State who is in
priscn, custody, or detention) shall be subject to the freely expressed wishes of
the naticnels of the sending State. Furthermore, sub-paragraph (b) calls for an
express reservetion with respect to cases where in the interest of the criminal
investigation it is necessary that the detention of a person should be kept secret
for & certain time (see paragraph (6) of the commentary). Reference should also
be made in sub-paragraph (c), with regard to persons against whom a criminal
investigation or a criminal trial is in process, to the right of the judge to
authorize visite in the light of the requirements of the investigation or trial

(see paragraph {5) of the commentary).



A/5171
English
Page 103

Paragreph 2: The general reservation that the rights referred to in
paragraph 1 shall be exercised in conformity with the laws and regulations of
the receiving State is too heavily qualified by the following proviso that the

saild laws and regulations must not nullify these rights.

Article 37

Clause (b): As the Swiss Government indicated in its observations on the
1960 draft, the duty of the receiving State to inform the competent consular post
of any cage where the apbointment of a guardian or trustee éppears to be in the
interests of a minor or other person lacking full capacity who is a national of
the sending 3tate, is without prejudice toc the competence of the receiving State

as regards the execution of such measures.

Article 41

Paragraph 1: The International law Commission has used the term "grave crime"

("crime grave") in defining the limit of the personal inviolability of consular

officials. The Swiss Government considers that the system embodied in this
provision, though vague snd open to different interpretations by States, is
preferable to one based on the length cf the sentence imposed for the offence
compitted. Under the 3wiss penal code, as under the criminal law of cther
countries, “"erimes" form e separate category of offences distinct from less

serious offences (délits), the most severe penalty in the case of the latter

being imprisomment whereas the former entail rigorous confinement (réclusion).

The term "crime grave" should therefore be replaced by that of "infraction grave",

1
weed 'n the slternztive text of article O, paragraph 1, in the 1960 arart.X

Article L3

Under article 1, paragraph 1 (d), the exercise of consular functions is
solely restricted to consular officials to the exclusion of consular employees,
who are also covered by the term "members of the ccnsulate"” used in this
provision. Members of the administrative, technical and service staff of a

consular post cannot, by definition, perform consular functions. The final

1/ The term "grave crime" is used in the English text in both cases
(translator's note).
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phrase of this provision should, therefore, be amended to read: "in respect of

acts performed in the exercise of their official functions”.

Article L8

Parzgraph 1 (a): Although this provision is identical with article Bh,

sub-paragraph <i) of the Vienna Convention on Diplometic Relations, it should be
amended to include, in addition to indirect taxes normally incorporated in the

price of gocds or services, these which are added to that price.

Article 53

The Swiss Government adheres to its view that members of the consulate,
whether or not they are already in the ferritory of the receiving State, should
net enjoy privileges and immunities until the receiving State has approved their

appointment after due notification.

Article 5k

As the Swiss authorities pointed cut in connexion with article 52 of the
1960 draft, the cbligations of third States with regsrd to consular officials
Passing through the territory of such Sitates on their wsy to their duty station
or on returning to their country should be Ilimited to cases of direct itransit -

by the shortest route.

Article 60

The Swiss Govermment still believes that this provision should be amplified
by including a reference to articles intended for officisl use in addition to
consular archives and documents. The extension of protection to such articles
would be useful in cases where the honorary consul doeg not occupy premises used
exclugively for consular purposes. The amended article would read as follows:

"The cousular archives and documents, as well as any articles intended for

the officizl use of a consulate headed by an honorary ccnsul shall be

inviolable...".
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Avticle 62

In Switzerland, honorary consuls must comply with the cbliigations in the
nztter of registration of aliens and residence permits. These obligations can

hardly be waived in the case of honorary consuls.

Article 66

The 5wiss Government congiders that this srticle should be amplified by &
provision similar to article 55, paragraph 2. The stipulation that the consular
premises must not be used in any manmer incompatible with the consular functions
as laid down in the Convention or by other rules of international law should also
apply to the premises of a consulate headed by an honorary ccnsul, whether or not
they are used exclusively for the exercise of consular functions. Article 66
would thus include a paragraph 2, reading as follows:

"The premises of a consular post headed by an honorary consul, whether

or not they are used exclusively for the exercise of consular functions,

must not be used in any manner incompatible with the consular functions

as laid down in the rresent articles or by other rules of international

law."

The Swiss Govermment regrets that the draft articles contain no provision
on the settlement of possible disputes concerning the interpretation or

application of the Convention.





