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Note by the Becretary-General: Observations recelved from the Governments
of Afghanisten, Belgium, Burma, Colombilas, Czechoslovekis, Demmark, Ghana,
Indonesia, Israsel, Mexlco, Sweden, the Unlted Kingdom, Venezuele and
Yugoslavie have been reproduced in documents A/LT96 and Add.l to 5.

The cbservations recelved subsequently from the Government of Austrie

gre reproduced in this addendum.

15. AUSTRTA

Trensmitted by = note verbale of 23 August 1961 from the
Permenent Representatlve of Austria to the United Watlons

[Original text: English/

MEMORANDUM OF THE AUSTRIAN GOVERMMENT |

I. General Cbaervations

As a smell country Austrie hes a most practical concern in the rule of law in
international relations. All endeavoure to strengthen thet rule have its fullest
gsupport. The Austrien Govermment follows therefore, with close attention the
activity of United MNations organs in respect of the progressive development of
international law and 1ts codificatlion and has repeatedly had occaslon to express
its sppreciation of the outstanding work which the International Law Ccmmission
performs in that respect.
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With the exception of some topics which were referred to it from time to time
by the General Assembly, the ILC took the topies which it has hitherto considered
or is still considering from a list that it had established at its first session
on the basis of a survey of international law submitted by the Secretary-General
(A/CN.4/1/Rev.1). &t that time the Commission, in sccordance with article 18 of
its statute, had selected topics Tor codificgtion. Hence it chose subjects which
a relatively uniform and coherent practice of States in accordance with certain
long-establishéd rules sulted most for that purpose (Cf. the debates in the
Commission, lst-Tth meeting, Yearbook of the ILC 1949; and the Commission's
Tirst report to the General Assembly, A/CN.4/13, chapter II).

However, since the end of the Second World War the political, economic,
and socigal conditions of the international community have been and stlll are
subject to & rapid and intense change. Many of the more recent sociological
develorments are not adequately or not at all reflected in universal norms of
interunational law..‘This is in part due to the peculiar law-making process in the
international community which, in the absence of a genersl convention, requires a
conbinuous and uniform practice during = relatively long perioduof time. In the
opinion of the Austrian Govermment it is the task of the United Nations to see to
it that the greatest possible use is made of international law to ensure that
these changes and trends evolve in the sense indicated by the Charter. This may
require the adaptation of established principles of international law to the new
conditions of internaticnal life and, if no norms exist coverlng a given situation,
the creabion of principles conforming to those conditions,

The Austrien Govermment welcomes, therefore, the decision of the General
Assembly to place the guestion entitled "Future work in the field of codification
and progressive development of international law" on the pfbvisional dgenda of
its sixteenth session in order to study and survey the whole field of international
law and make necessary suggestions with regard to the preparation of & new list of
tapics for codification and progressive development of internstional law. While
the survey of 1949, which was made with & view to select subjects suitable for
codification, focused on unchanged situations regulated by traditional norms of
international law, the new survey is bound to have specisl regard to the recent

soclological developments within the internetional community. Topics which are
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chosen as a result of that survey will in their majority require the progressive
development of international lew rather than be suited for genulne codlfication.
The choice of such topics must be considered a political decision best teken by the
world forum of States which alone can give authority to such an undertaking. Thﬁs
course of action is also supported by article 16 of the TLC's Statute which

leaves, as far as progressive development is concerned, the initiative to the

General Assembly.

II. -Analytical survey

Under the specisl circumstances just mentioned, only a close examination of
the sociclogical developments, which have cecurred in the international
community during the last one and a half decades, and of thelr impzet on
international law can permit 2 Lenable suggestion of topics for the progressive
development of international law and its codification. This exsmination has led

the Austrian Govermment to the following conclusions:

A, Changes in the orgaﬁization of the international ccmmunity.

Since the end of the Second World War the intefnational community has found a
nev organizational form in the United Nations and its specialized sgencies. These
organizations are based on new principles which affect internationel law in many

ways, some of which need to be mentioned in this context:

1. The implementation of Charter provisions

The Charter embodies among the purposes and principles of the United Nations
a number of new postuletes which are nct implemented by other Charter provisions.
Since they are new, no norms of traditional international law concerning them exist
either. Hitherto they were enforced by political decisions, hence thelr
enforcement depended on the strength of the politieal forces engaged in the actual
problem. A sustained effort to promote the growth of international law in “
accordance with these principles would mean a very substantial contribution both
to the development of international law itself and to the consolidation of
world peace. The principle of equal rights and self-determination of peoples may

be mentioned in this context.
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2, Charter provisions aeffect existing rules of international law.

But the fundemental principles on which the new organizatlons are based have
aléo tremendous impact oﬁ‘existing norms of internationsl law, espepially on those
which formed the basic laws of the old community. The major impacts are the
following:

8. The Charter forbids the use and threat of force in international
relations. In the internafional community until the Second World Wer States had a
right to have recourse to force as a sanction forlthe breéch of internetionel law,
Consequently, the general prohibitlon of the use of force, as provided for in
the Charter, calls for the establishment of another effective yet peaceful
procedure to enforce the law. A progressive development of the rules concerning
state responsibility, in the broadest sense of the term, might remedy the
situation.

. b. Charter provisions have derogated a certain number of other traditional
rules of international laﬁ. Although this mey theoretically be esteblished, doubt=
may exist as to the extent of this derogation. A restatement of the law in such
cases would be helpful for clarifying the situstion. An example is the right of
self-protection which a State eould exercise in respect of its natiomals living in
e foreign country if that country was unsble or unwilling to secure the protection. ,
Tt is evident that under the Charter this right can no longer be exercised by means?
of force. But without the possibility of implementation the content of the
subsisting right may be doubtful and should be redefined. f

c. TFinally, provisions of the Charter mey have had an effect cther than
abrogation on traditional norms of interngtional lew. Scme norms, for instance, mray
have to be modified in order to correspond to the regulations of the Charter. This
1s especially true for the laws of war and neutrality which reflect the state
practice of the Nineteenth Century and do, therefore, not provide for military
ﬁctions of a world organization of States.

5. Resolutions of the General Assembly

The United Nations has proved to be a world forum where questions of an
international character are put to dlscussion, on which world opinion is shaped

and promulgated in a series of resolutions emanating from various orgens of the
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United Nations. Certain resoclutions, especially scme of the General Assembly,
are of fundamental nature. They‘set forth new principles for the conduct of
international relations, corresponding %o the present needs of the internatlonal’
comunity, Such prineiples, notwithstanding their fundamental nature, do not have
‘the force of norms of international law, because the resolutions in which they
are embodled have cnly the character of recomendations.

Two pfoaedﬁres can be followed in order that these principles beccme binding
upon all members of the international community. States could agree to give more
suthority to resolutions of the General Assembly which embody new fundamental
rrinciples; or such_ﬁrinciples, once resolved by the General Assembly, might
become the object of autoncmous internetional conventions the drafts of which

ecould be prepared by the ILC upon request of the General Assembly.

B. The expansion of the world community.

Since the end of the Second World War the international community has not
only found a new form of crgenizetion, but has also congiderably expanded because
meny of the formerly dependant countries have gained independence. This development

gives rise to two prineipal considerations:.

1. Tke validity of norms of international law.

The present body of rgles of internationel lsw results mainly from the
practice among European and American States and reflects, therefore, the values
they obtained in their respective communities. The new members of the
international community heve not perticipated in the formation of these norms.

Tt might happen that some of the norms are in conflict with values cherished by
the new States, which meens that these ncorms would have another content had the
States adhering to these other values participated in their dévelopment and
formation.

It is certainly a recognized principle of internetionsl lew that new members
of the internationsl community are bound by the body of rules existing in that
comunity at the time of their entrance. But the application of these principles
furnishes only a formal solution. The material aspect of the problem might e
solved by & review of the norms of internstional law and their potential conflict
with values existent in the society of new Member States to the international
community. Evidence of such values could be found in general principles of law

deriving from the legal systems of the new States, or in regional state practice
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among them. The review will permit the determination of actuelly conflicting
values and will enable the ILC to propose, by way of progressive development, new

rules of internationel law reconciling the conflict.

2, The newly independent countries.

The countries which gained their independence during the last decade became
masters of their economic affairs end are faced now with great economic problems
which can only be solved by way of co~operation with highly developed and
industrialized nations. '

State activities to that end have been mede the object of & collective scheme
embodied in interngtiocnal treaties setting up internationel orgasnizations whose
functions are to give financial and technical assistance to developing countries
on a multilateral basis. As between single States econmcmic help is also given on
a bilateral basis through economic development agreements. However, private
investment in developing countries is more or less left to individua; initietive
and is accompanied by impeding factors. On the part of the investor 1t msy be
sttended by the risks of nationalization, confiscation and discrimination. The
receiving State, on the other hand, may be anxious not to have foreign capital
controlling larser or smaller parts of its economy, especially when there exists
some resentment towards a forwer colonial status.

Under traditional international law, foreign private investment is governed
by rules of international law with regard to the treatment of aliens and their
property and within the larger context of state responsibility. Under the chapged
circumstances of today 1t may be adv?sable and Jjustified to treat the ?roblem of
foreign inveétment in developing countries as a separate subject for which the
iLC may be called to propose, by way of progressive development, protective rules
of international law to the satisfaction of both parties to the problem.

To the extent that foreign investment reaches back into the time of the
dependent status of new sovereign'States, it is also governed by the rules of
state succession.” New rules should in this respect be developed to meet the -

special requirements of a new State succeeding to the former régime.
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c. Wew forms of international relations.

The sociological development of the international community has also led to
nev forms of international relations in respect of which no or only embryonic ncorms

of international lew exist. Scme of these developments need to be mentioned here.

1. New technological developments

Revolutionary seientific inveuntions have led to tremendous technological
develomments which covben new perspectives for the future of mankind and have finally
even permitted the advance into the universe. But the perspectives will anly
be happy ones if any other than the peaceful use of these new inventions and of thg
media to which they give access is prohibited. This épplies paerticularly to the
use of nueclear energy end to the use of outer space. MNorms of Internationsl lesr
to regulate these new types of international relations are imperative. They

should, moreover, guarantee 211 nations, big and small, free access to these means:

and medla.
2,  The existence of international organizations as new subjects of internaticnal
law. N ;

International organizations‘partake,‘Wiﬁhin the express or implied powers
conferred upon them by their statute, in international intercourse., Ocme aspects
of the existence of internationsl organizetions as international legel phencmena
are covered by internstional conﬁentions which have been conciuded.for or by
indlvidual organizations. To cther aspects of the external relations of
International orgenizations, for?which no such conventions exist, the traditional
norms of international law can be applied only to a limited degree, because they
were created by the practice of States and fit, therefore, the organizational
structure of States. Although a new practice is slowly developed by and in respecﬁ
of international organizatioms, it is still embryonic and, ebove ell, multiform.
To eameliorate the situation traditional norms need to be adjusted, new norms to be
created. Regulations are for inétance required for: +the conclusion of treaties
by internmationel organizations; the legal status of permanent missions of Member
States to international organizations and of international organizatlions to

ember States, the responsibility of international organizations, et al. The
IIC has already been charged with the consideration of some of those questions bub

[eee

has not yet taken 1t up..
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3. New participants in internaticnal relations.

To & 1imited degree international relstions are apart from States, organizations{
\of States, and a few traditional subjects of international law, also carried out by

some other forms of human groupings, such as minorities, international non-
governmental organizations, and a few international industrial enterprises. Some of
them heve to a varying degree been mede the subject of limited international rights
under international instruments; others have entered with States or orgenizations
of States intoc relations which weré not governed by the municipal law of some
country. Traditional intérnational law has developed no general rules to govern kkmx
their status or relations. But a progressive development of international law which
aims at a body of rules truly reflecting the present state of international
relations must teke the existence of these varlous groupings into account in
drafting the riles. |

ITIT. Suggestlons

The foregoing‘survey furnishes the raw material for further consideration. No
imrediate inference can be drawn from it. When new phenomena have already led to
the creation of correspanding norms of international law, these norms must not
necessarily be susceptible of codification. Nor does the absence of norms of
international law dealing with situations resulting from recent sociological
developments imply that thelr creation by way of progressive development is, for
the time being, necessary or even possible. Sometimes the evolution of facts may
not have reached the stage where all potential consequences can be judged and
States might, therefore, hesitate to commit themselves as long as sufficient data
are not availgble. Tt should moreover be noted thet the elaboration of norms of
international law with regard to some subjects mentioned in the'survey, like the
peaceful use of nuclear energy or outer space, has already been entrusted to other
organs of the United Netlons or to specialized agencies. Such subjects are not
further considered in this context. MNeither are those which, although their
treatment might satisfy theoretical interests, do not correspond to an urgent
practical need. The following suggestions are, therefore, the result of a
éelective process in which the urgency of a solution end considerations as to the
possiblility of its iﬁplementation have been the gulding principles. It need not
be stated that no negative judgement om other problems is thereby implied.

/o
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The examination proved that many of the subjects which most urgently need

treatment, are affected by recent sociocloglcal developments. It might, therefore,
be useful to consider the method which should be employed by the ILC in dealing with
topics suggested as a result of the survey. The Statute of the ILC distinguishes
between the codification and the progressive development of intermational law.
The difficulty of drawling a clear-cut distinction between the two terms was
already emphasized in the report of the Cormittee on the Progressive Development of
International Law and its Codifilcation, in which the substance of Artiele 15 of the
IiC's Statube was first conceiﬁed.[ﬁéneral Assembly (II), Sixth Committee,
pp. 173-182, amnex 1 (A/331)7. The question whether the two Functions were
mutually exclusive was much discussed in this Commission as well as later in the.
IIC itself. After several years of practical application, the ILC formulated its
views in the introduction to the law of the sea, contalned in its report to the G
eleventh session of theé General Assembly /General Assembly (XI), Supplement No. 9
(A/3159), paras. 25 and 26/. The Commission felt that in the domain of the law
of the sea at least - but apparently also in others - the two methods wexe 1
interrelated. In this cumulation of functions the tendency was, however, mainly
in favour of codification. Roughly sketched the Commission in dealing with mattérs
vwhich were of a fundamental nature did not more then codify the existing law. Ouly
in other respects it formulatea provisions de lege ferenda of what it considered
to be desirable developments in the respective fields. Yet it must be-acknowiedged
that this method was appropriate for the subjects on which the Commission has ‘
hitherto produced drafts, and will continue to do so for meny of the topics to be

treated in the future.

Some, however, will require a different method. Article 15 of the IIC's
S{atute defines progressive development of international‘law "as meaning the
preparation of draft conventions on subjects which have not yet been regulated
by international law or in regard to which the law has not yet been sufficiently1
developed in the practice of States". This provision envisages cases in vhich new
sociological develcrrments meke the creation of new norms of intermational law
necessary. Itg appllication is, however, not limited to cases where no norms or -
only embryonic norms of international law exist; it applies also to situations
where exlsting rules of internétional law correspond no longer to the soclal reality,

since the international law in the matter is then, obviously, not sufficiently
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\
developed., TIn dealing with topics of that kind, the JIC might also have to emulate
its functions of codification and of progressive development of international law,
but with greater emphasis on progressive development. Its work in this respect need
not always lead to a draft of detailed rules; it will sometimes suffice for the
Commission to propose some fundamentel rules or principles as a geueral gunlide for
States and international organizations.

The same considerations will apply to some of the toples which the IIC has
already teken up but on vhich it has not yet finished its work. The five topics
remaining on the list should be reconsidered in the course of the survey to be
undertaken by the Gemeral Assembly and should, according to the urgency of their
treatment, be incorporated in the new list.

On the basis of the Fforegolng comsiderations, the Austrian Government mekes
the following suggestions for topics to be referred to the ILC for the progregsive
development of internetionel law and its codification. The order of the following
list of topics does not reflect the degree of urgency In which the varlous toples
should be treated:

(1) State responsibility in its broadest sense (already contained in the

present list of topics, but treated in a more limited way);

(2) The laws of war and neutrality; _

(3) The principle of self-determination of peoples;

(4} The validity of norms of international law with regard to the entrance

of new members in the international community;

(5) The law of state succession with regard to the speclal reqﬁirements of

a nevly lndependent State;

(6) The law of treatles in respect of international organizations (already

congidered in the ILC, but postponed to a later date);

(7) Relatlions between States and international organizations (referred to the

IIC by General Assembly resolution 1289 (XIII), but not yet taken up by it);

(8) 'The reéponsibility of international organizations.





