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8, DEMMARK
Transmitted by a note verbale of 11 July 1961 from the

Acting Permanent Representative of Denmark to the
United Nations

[Originel text: English/

I. The Danish Government welcomes the opportunity afforded by resolution 1505 (xv)
of the General Assembly to state its views regarding the future work in the field
of codification and progressive development of international law.

Towards the end of the last century and in the early part of this century
Denmark was cne of the small States which took the lead in developing legal
procedures for the settlement of internationel disputes. By tradition, Denmark
thus adheres firmly to fhe rule of law in internaticnsl relations. Without in
any way questioning the continued importence of internationel Jjudicial institutions
and procedures, the Danish Government recopgnizes that experience hag given
particular emphasis to another aspect of the rule of law, namely the authoritative
formulation of substantive rules governing international relations.

In this respect it should be borne in mind thet in nationsl as well as (
international relations the essential funcihion of law is to provide that measure ﬁ
of stability which is necessary to ensure the orderly conduct of human affairs: |
This, of course, does not imply that the legal system should be anything like a
petrified body; on the contrary, it should be more in the nature of a living
organism, developing in harmony with changes in basic sociel, econcmic and technical
factors, |

In the history of international relations the present stage is, to an
unprecedented degree, a dynamic one, The attainment of independence by & great
nurber of peoples who were formerly subject to the rule of various Europesan
countries; the technical achievements of the present generation and the resulting
possiblilities of extending the benefits of modern civilization to an ever increasing
proportion of menkind; the transformation of national societies as a result of
these trends or of deliberate policies of reform - all these factors cannot but
exercise the most far-reaching influence on the traditional tenor of international

:
law, ﬁ
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II. 1In considering the question as to what role should be attributed to the
\International Law Cormission in this context, the Danish Covernment deems it
Essential - without in any wey detrecting from the importance of the task assigned
to the Commission - to bear in mind that the Commission is by no means the only |
law-creating agency within the present structure of international orgenization,

The long list of international conventions concluded under the auspices of the
United Nations bears witness to the‘important contribution to the development of
international law made by the Economic and Social Council with the assistance of
its functional and regicnal commissions, by the General Assembly through the
intermediery of its various committees - not leest the Third Committee - and by
ad hoc conferences convened to consider special subjects, Outstending exemples
are the Jenocide Convention (1948) and the Convention on the Political Rights of
Women (1952). Other subjects are still under consideration. Draft covenants on
human rights have been discussed for several years, and such questions as the
permanent sovereignty over natural resources and the legal problems relating to
oubter space are on the agendas of the appropriate bodies,

Less conspicuous, but in no way less important, are the contributions made by
 the specialized agencies torthe development of interpational lew. The impressive
tvolume of international labour conventions adopted within the frameworx of the ILO
‘have profoundly modified the concepi of international cbligations of States in the
fields of labour stendards and social policy, end several UNESCO conventions serve
similar purposes in cultural end educational fields. The two conventions on the
prevention of discrimination in the fields of employment and education are
significant exemples of the development of international legel stendards achieved.-
through active co-operation between the main orgens of the United Nations and the
gpecialized agencies.

The activities of these various international organizations undeniably reflect
the increasing concern of international law with the fate and well-being of the
indivigual. This has, incidentally, brought about profound modifications of
traditional legal concepts concerning metters which fall within the exclusive
Jurisdiction of States.

The International Court of Justice has likewise contributed essentielly to

the development of international law. Although its function is to pronounce upon:
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specific legal issues, it is well known that in so doing the Court renders
outstanding contributions to the establishment of what the law is, generally in a
spirit of what might be called progressive realism, endeavouring to harmonize the
law witn the essential requirements of intermational society. 1In its decision on
the Anglo-Norwegian fisheries case, the Court laid down important principles
concerning the delimitation of the territorial sea; these principles were later
empodied in the }958 Convention on the Territorial Sea. The advisory opinions
given on reparation for injuries suffered in the service of the United Netions, &nd
on resérvations to the Genocide Cdnvention likewise egtablished legal principles
which mark significant steps in the progressive development of international law,
These few instances should suffice to illustrate the nature of the contribution
which the Court is in a position to render in this respect. But for the modest use
wihich Stetes have made of the Court for the settlement of legal disputes, its
contribution might have been even more important.

III. As to the work accomplished so far by the International Law Commission, the
Danish Government feels convinced that important results have been achieved,

On the conclusion of its proceedings, the United Nations Conference on the Law
. of the Sea, held in Geneva in 1958, adopted a resolution in which it paid "e tributel
of gratitude, respect and admiretion to the International Law Commission for its
excellent work in the matter of the éodification and development of international
law, in the form of various drafts and commentaries of great juridical value".
Similerly, the United Nations Conference oun Diplomatic Intercourse and Immunities,
held in Vienna in 1961, expressed its "deep grétitude to the International law
Commission for its outstanding contribution to the codification and development”
of the rules on diplomatic relations. The Danish Government shares the view thet
these resolutions should be regarded not only as indications of appreciation of the
successful accomplishment of specific tesks, but also as an explicit recognition of
the important function of the Tntermational law Commission.

It is true tha£ the work of the International Law Commission has also been
criticized. The "Model Rules on Arbitral Procedure" submitted to the General
Assembly in 1958 is a case in point. Objection has been reised against this draft
on the grounds that it did not respect the sovereignty of States. Quite apart from
the fect that the rules were only intended to be binding on States having otherwise

II



AJu796/8da.1
English
Page 5

agreed to submit a dispute to arbitration, the objection does not appear to be
well founded, It is in the nature of things that the rule of law in international
relatlons ilmposes limitations on the liberty of States to act at thelr own '
digeretion. In that particular sense the sovereignty of States is limited by anj
new development of procedures for the binding settlement of internaticnal disputes,
and, indeed, by any new substantive rule of internationsl law, In conformity wifh
its traditional policy, maintained since the beginning of this century, the Daniéh
Government cannot but welcome any proposel tending to enlarge the scope of arbitral
and judicial procedures in international relations. Far from being met with
criticism, the International Law Commission ought to be encoursged to pursue its
efforts in this direction,

As to the work of the Internaticnal Law Commission in other matters, it is
well known that the Commlssion hes already completed its consideratioﬁ of several
of the subjects which it selected for codification when it adopted its initisl
programme of work. Among the subjects still pending are State responsibility and
the law of treaties, on which a great amount of preparatory work has already been
done, and which should be completed@. In the case of the law of treaties the
Commission may find it useful to proceed by selecting specific subject matters,
leaving a complete code to be'drawn up at a later stage. Among subjects on which
little or no preparatory work has been undertaken by the Commission are such
questions as: Recognition of States and Governments; Succession of States and
Governments; and Jurisdictional immunities of States and thelr property.

It is alsc well known thet from time to time the General Assémbly has asked
the International Law Commission to give special consideretion to subject matters
selected by the Assembly. By resolution 1289 (XIII) the Interneational Law
Commission wae invited to consider the qpestibn of relations between States and
inter~governmental, internationel orgesnizations, and in resolution 1453 (XIV) the
International Law Commission was requested to undertake a study of the question of
the juridical regime of historic waters.

Iv. This long list of topics which have béen or remain to be considered by the
International Law Commisslon includes subject metiers of verying importance.
Whatever the practical significance of these subject metters considered separately,
they can only be properly appreciated as parts of a coherent pattern. The

codification and development of international law is a process which is bound to go
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Ag to the drafting and adoption of international conventions on subject
Hmatters which arise out of new technical or sociel developments and which, for
this very reason, have not given rise to sny substantial international practice
to: custom, the situation may be somewhat different. This is egsentielly what is
célled‘“prOgrEssive development of interrational law" in the terms of article 15 of
the Statute of the International Law Commission. While it is true that the 8tatute
provides thet the General Assembly may refer proposals in this field to the
Commisslion, experience seems to indicate that most probiems of this kind are better
solved by'gg Egs procedures which allow political and legal factors to play their
proper part. Tt has been suggested, for instance, that the International Léw
Commission should be associated with the consideration of certain aspects of the
disarmament problem. Any substantial progress made towards disarmement will
edmittedly place the legal problems‘of international securlity in & new sebiing,
but it would be & mistake, if not an absurdity, to isolate such legal problems from
the political elements of a disarmament arrangement, Likewise, the legel problems

| of outer space cannot be adequately treated if they are considered merely from &

legel point of view. The policy aspect is overriding. It is gquite conceiveble

that the International Lew Commission could render excellent service as an advisory
Ebody in such matters, but the Commission cannot bear the main responsibility for
determining the policy of international co-operetion in matters of such an
essentially political nature, The General Assembly, its subsidiary bodies
egtablighed ad hoe, or apecial conferences convened for specific purposes, appear
in general to be more adequete instruments for such purposes.
VI. In the introductory observations, reference was mede %o the interrelationship
existing bétween the codification of international law and the judicial settlement
of international legal disputes, In the view of the Danish Government,
codification of extensive areas of international law will only attein its full
significance and render its full contribution to the rule of law in international
relations if States accept the compulsory Jurisdiction of the Intermational Court
of Justice with respect to digpufes arising out of the interpretation and
application of codified rules. One objéction, which is often raised against the
compulsory Jjurisdietion of the Court, especially by new States, is that no State

| can submit to judicial settlement of digputes on tie basis of substantive rules of
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international law which it has not expressly recognized or in the elaboration of
which 1%t has not taken part. Without expressing an opinion on the general merits
of this argument, the Danish Government wishes to point out that the argument
cannot reasonably be appliea to rules of law eleborated within the fremework of
the United Nations, particularly as part of the general work of codificetion.

It is therefore with considerable concern that the Danlsh Govermment has seen
two successive United Nations conferences - that of 1958 on the Law of the Sea,
and that of 1961 on Diplomatic Intercourse and Immmities - reject proposals for
the compulsory. judlcial settlement of disputes arising out of the interpretation
end application of the conventions adopted by these conferences, and relegate the
clauses on compulsory jurisdiction to optionel protocols which have been signed
by & limited number of Btates only and which, by their optional character, are the
very negation of & genersl compulsory system of judicial settlement., The Danish
Government hopes, therefore, that the precedents established in this respect by
the two cohferences mentioned will not be taken as guidance for the future course
af codificétion of internationsl law.

VII. In conclusion, the Danish Government wishes to summarize the preceding
observations as Tollows:

1. The process of adapting international law to the ever changing

conditions of international -relations should be pursued by the various

means gnd procedures cﬁfrently uged within the competent internstionsl
orgens and organizations, bearing in mind the desirability of combining
progressive evolution witﬁ the preservation of indispensable elements

of stability in international relations.

2. The Intermational Law Commigsion, whose composition adeguately

reflects the various groups of social and'legal systems and the expanded

membership of the United Nations, ghould be allowed to continue its work

according to its own programme, with such additions and supplements as

the General Assembly may decide from time to time.

3, Codification and development of international law should be

contemplated as‘only one éspect of the-rule of law in international

relations, and should - in addition %o the purposes immediately served -
contribute towards the creation of éonditions in which the compulsory
jurisdiction-of the International Court of Justice may gein extended

recognitcion.
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9. (HANA

Trensmitted by e note verbale of 30 June 1961 from
the Minister of Foreign Affairs of Ghana

[Original text: Englishf

The Minister of Foreign Affairs ..... suggests thet the following topics
should be included in the list of the International Lew Commission:

(1)
(2)
(3)
(4)
(5)
(6)
{T)
(8)
(9)
(10)
(11)
(12)
(13)
(14)
(15)
(16)

The law of space.

Compulsory jurisdiection of International Court of Justice.
State jurisdictioﬁ.

Internationel responsibility.

The determination of international reéponsibility.
Enforcement of international law.

The acquisition of statehood.

Ad hoc dliplomacy or special missions.

Consular intercourse end immunities.

Recognition of States and Governments.

Succession of States and Governments.

Jurisdictional immunities of States and their property.
Netionality.

Right of asylum.

Treatment of aliens.

Extradition.
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10. MEXICO

Transpitted by a letter of 30 June 1961 frcm the Permanent
Representative of Mexico to the United Hations

Zﬁfiginal text: Spanish/

In the opinion of the Govermment of Mexico, it would be desirable for the
General Assembly to undertake a general survey of the present state of
international law, with & view to strengthening and adapting to present
cireumstances the encouragement which, under Artiecle 15 of the Charter, the
General Assembly must give to the progressive development of intermational law
and its codification,

Since the end of the last war, and duriag the past fifteen years, there have, in
both-ﬂxapoliticaland economlic fields, been meny events and phenomens, and there
have emerged various aspirations and concepts, which should undoubtedly affect the
shaping of contemporary international law. For example, Tthe preliminary debate in
the Sixth Committee in 1960 revealed an awareness on the part of most States of
the necesslity and %imeliness of undertaking a generel review of the whole fileld of
international law.

A full debate in the General Assembly on the possible legal implieations of
the nhew trends apparent in the world teday would be extremely important and
valuable in itself., In addltion, however, we feel that the conclusions arrived at
in this debate should be reflected in the selection of new topics suitable for
codification or conducive to the progressive development of international law, with
a view to their being considered by the International Iaw Commission. This is
particularly necessary as studies of most of the more important topics selected by
the Commlssion in 1949 have been either fully or partially completed.

On the question of the organ which should be responsible for selecting those
topies, the Government of Mexico considers that it should be the General Assembly.
To select topics for international codification means to pronounce judgement on
the political and econcmic questions which, at any glven time, affect the world of

international relations. The strongly political aspects of this task are apparent

[eee
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even where the purpose is to formulate legal principles. For this reason, it
appears essential that it should be performed by repreaentativés of States, rather
than by & body like the Internmational Law Commission, the members of whiéh aqt in
thq capacity'of individual experts. |

In the view of the Government of Mexico, the following topics, inter alia,
might be subjects for prbfitable study by the international,law Commission, it being
undersgtood that they are not listéd in order of iﬁportance: 7 ‘ |

1. Succession of States and Governments. Since many new nations have
recetitly become independént, this problem tékeé 6n partiéulaf importance. A study
of the topie would naturally involve importanf qpestions of all kinds: the |
validity of treaties, the problem of nationalities, inheritance, debts, acquired
rights, indemnification, compensation and, in addition, certain problems which
might arise concerning membership in international Drgénizations. Problems which
in fubture might emerge in the converse case of the amelgamation or federation of a
number of States might also be ineluded in a study of this topic.

2. The problem of outer space. Apart from the military and politieal
aspects of this problem, which are being studled by other United Wetions organs,
it would appesr that an attempt might be made at the same time to formulate
certain minimum basic rules - without of course attempting, at this stage, to
produce a complete code - which might even help in future studies of the military
and political aspects of the provlem.

e Sources of international law. There is need for a re-examination of this
question in the light of the many and varied decisions and resolutions of all
kinds, scme of doubtful legsl validity, which bhave been adopted by the various
international organizetions. The actfons of these organizations undoubtedly have
a strong imgact on international affairs and contribute in one form or enother to
the creation of international law. As The creation of international law in this
manner is becoming deily more important, this might be a profitable topic‘of study
for the International Iaw Commission. '

L. There are also certain corollaries of the principle of non-intervention
which should be internationally codified. At the inter-imerican level, a
Convention signed at Havana in'l928 sets out the obligetlions and rights of States

eas
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in capes of civil war. BSuch practices as foreign subversion and external
assistance to rival factions in ceivil wars, which that Convention is expressly
designed to conmtrol énd,to limit, appear to take place more and more fregquently in
other continents. In the view of thé Government of Mexico, consideratlion should
be givén to the desirability of‘extending the provisions of that Convention to all
countries or perhaps 6f fofmulating new ﬁrovisiona that would be in keeping with
present con&itions end be universally appliceble.

These are ﬁﬁe-obéervations which the Government of Mexico submits for the
consideration. of the Gemerel Assembly and the 1ist of topics which 1t believes
should be'studied.
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