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1. On the recommendaiion of the Generel Commlttee, the item "Report of the
Specisl Committee on Rerlew of Administretive Tribunal Judgements® was placed on
the agende of the btenth session of the Generél Assenbly and was referred to the
Fifth Comuittee st ita 530th Plenary meeting on 30 September 1955.

2, Tho Fifth Committee had before it the report (4/2909) prepered by the -
Special Committee pursuant to Sectlon B of resolution 888 (IX) of 17 December 195
adopted by the (enersl Assembly gt its ninth session, The Specisl Committee
recommended to the Assembly for its considerstion two new articles to be added
aftér article 10 of the statute of the United Nations Admindstrative Tribunal.

%. The text of the ?roposed new article 11 provided, inter alla, for the
esteblishment at United Netlons Headquerters of a specilal committee composed of
Member Stetes the representatives of which had served on the General Committee

of the most recent regular session of fhe General Asseﬁbly. A Menber State,

the Becretary-General or a person In respeét of vhom & judgerent had been rendered
by the Administrabive Tribunal, who objected %o the Judgement cu the ground thab
the Tribunal hed exceeded lts jurisdiction or compefenée,‘or'had erred on a
question of law relabing to the provisions of the Cherter, or had committed a
fundementel error in procedure, might make an epplication to the committee to

request an advisory opinlon of the Internetionsl Court of Justice on the matter.
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In the event of such application, the committee should decilde whether or not
there was & substential basis for the applicgtion., If the committee decided '
that such a basis exié‘ced, it should request an advisory opinion of the Court.

k., If no epplicatlon were made, or if a decision to request an sdvisory opinion
had not been taken within prescribed periods,the judgement of the Tribunsl should
become finsl. When the Court had given an edvisory copinion pursuent to a request,
the Secretary-Gereral should either give effect to the opinion of the Court or
request the Tribunal to convene specially. in order that it might confirm its
original judgement,or render a new judgement,in conformity with the oplnion of
the Court. If not requested to convene specislly the Tribunal should at its

next sesslon confirm its judgement or bring it into conformity with the opinion

of the Court. In any case In which an award of compensation had been mede by
the Tribunal in fevour of the person corcerned and the special committee had
requested an advisory opinion, the Secretary-Genersl, if satisfied that such
person would otherwise be handicapped in protecting his interests, should meke
an advance payment to him of one-third of the amount akarded, less such termination
benefits as had already been pald. |

2. The text of the proposed new article 12 provided that the Secretery-General
or the epplicent might spply to the Tribunal for g revision of a judgeément on the
basls of the discovery of some fact of such a nature as to be a declsive factor,
which fact was, when the jJudgement was glven,unknown to the Tribunal and also to
the party claiming revision, alweys provided thaet such ignorance was not due to
negligence. The application would have to be made within thirtv days of the
discovery of the fact and within one year of the date of the Judgement. Clerilesl
or arithmetlcal migtekes or errors arlsing from any accildental slip or omission
might at any time be corrected by the Tribunal either of Its own motion or on
the applicatlon of any of the parties.

6. In addition to the report of the Special Committee, the Fifth Committee

also hed before It the views of Member States end specilalized agencies,
communicated to the Secretary-General pursuent to the same resolution (A/2917 and
Add.l and 2; see algo annex III to document A/2909). In addition, the views of
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the Staif Council of the United Nations Secretariat at Hesdquarters were
transmitted to the Fifth Committee by the Secretery-General (A/C.5/634).
T. The Secretary-General. submitied his comments in an oral statement
(4/C.5/635) at the 493rd meeting of the Committee on 17 October 1955. He
recalled thet &t no time had bhe felt the need for a review prdcedure with
respect to the normal cases coming before the Administrative Tribunsl end that,
for ites part, the Staff Councll had stated that 1t did not cangider it necessery
to esteblish a procedure for reviewing judgements of the Administra.tiw_ré Tribunal.
8. With respect to the proposed nmew article 12, the Secretary-General felt
that 1t would be useful to have an express provision of this kind in the Statute
in order to clarify the existing positlon and to ensure that the limited
precedent which already existed should not be too narrowly interpreted.
9. With respect to the question of a procedure for review of Administrative
Tribunal judgezents,the Secrétary-(}eneral considered that the following
' principles were essential o a sound development of the administra.‘éiﬁe a,nd legal
system of the United HWatilons: '
(1) The review should serve only as an outlet in exceptional cases end
should not be for regular use; ‘ 7
(2) The review should be truly, judicial in cheracter, the tribunal should
be a permenent body and its members should have the highest quslifications and
gtatures; . . .
(3) The review should be expeditious and not result in undue complication
or delay; T
() The applicant should have the right to initiate the review and o
participate on en equitable basis in any reviev procedure to be esteblished. He
noted that these principles hed recelved considersble general support in the
Speclal Committee and were also supported by the Staff Couneil.
10. The Secretary-Genersl informed the Fifth Committee that should the.
General Assembly decida to adopt the system of review recommended by the
Speclal Committee, he would consider it his responsibility to assure as far as
-possible en equality of rights for the staff member concerned. In transmi'ttihg
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to the Internationsl Court of Justice documents under Article 65 of Its Statute,
it would be his intentlon to esteblish a procedure similar to that devised by
the Leegue of Nations for dealing with the clains of former officials of the
Saar Commission (see annex II C to the report of the Specisl Committee, A/2909).
The Secretary-General also Informed the Committee that it would be his intention
to walve eny right which he had %o furtherQParticipation in the proceedings
before the Court from which the staff member was excluded except as the Court
umight specifically reguire further infeormation., He also expressed the hope
that Member States might be willing to forego an appearance before.the Court in
oral proceedings which could rot be granted 4o the staff member.

11l. The Fifth Committee considered the item at its 493rd to 501st meetings from
17T to 31 October 1$55. At the opening of the general discussicn, a draft
resolution was proposed Jointly by Ergentina,‘canada, China, Cuba, Traq,
Pakistan, the United Kingdom of Great Britain and Northern Treland, and the -
United States of America. Under this draft resolution, which with subsequent
editorial revision is hereinafter referred to as the revised jolnt draft . .
resolution (A/C.5/L.335/Rev.l), the General Assembly, recalling Section B of

1ts resolution 888 (IX), in which it accepted in prineciple judicial review of
Judgements of the United Nations Administrative Tribunal,and having considered
the report of fhe"Special Committee, would decide to amend: the statute cf the
United Netions Administrabive Tribumael in aseccordance with the recommendstions
of the Special Committee. Following the text of the proposed amendments, the
revised joint draft resolution concluded with the recommendation thsat

Member States and the Secretarj-céneral‘should not meke oral statements before
the International Court of Justice in any proceedings under the new article 11
of the statute of the Administrative Tribunal. _

12, Discussion in the Fifth Committee centred primerily on the proposed new
article 11. In favour of this erticle, it was argued that experience had shown
a need for some method of review of the Administrative Tribunal judgements in
certain cases. By having a procedure of - judiclal review avellsble in the event
of -erisis, the discussion of cases in the General Assembly could be avoided.:
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It was emphasized jin any case, that the guestion in principle had alreedy been
decided by the Assembly at 1ts ninth. session. .

13. Tt wes pointed out that the recommendations of the Special Committee
represented a compromise which its supporters . believed contained the essential
conditions of a satisfactory review procedure,  Alfernative proposals had been
thoroughly considered in the Special Committee and the texts recommended were
those on which there was the broadest bagis of agreement., Thoge menmbers of the
Fifth Committee supporting the revised. joint dref't resolution therefore did not
conglder it desirable to. reopen matiers which had been.settled in the Specilal
Committee.

Ak, It was pointed.out that the text qf the proposed. article 11 followed the
precedent. of article 12 of the statute of the Administrative Tribunal of the
International Lebour Organisation, - As a number of specilalized sgencies had
accepted the: jurisdiction of the TLO Tribunal, the Members of the United Natlons
were in the position of having already recognized the precedent. The fact .that
the proposaed: procedure did not conform to national systems of appellate
Jurisdiction, it was srgued, was no reason for rejecting it. Ioternational
Institutions required their own procedures adapted to the needs of the
Internationsl organizations. concerned.

15+ The co<gponsors of the revised joint draft resolution expleined that the
new draft article 11 was intended to limit review to exceptional cases. Two of
the grounds for review were those provided in the statute of the .Administrative
Tribunagl of ILO,- :‘.'.e;J questions of competence. and of fundsmentel error in ‘
procedure. - One additionsl ground wes provided, i.e., errors on “a gleéjb_io'n of
law releting to the provisions of the Charter®., The co-gponsors of the revised
Joint draft resolution referred to the statements which they hed mede concerning
the interpretation of this phrase which were contained in the report of the
Speciel Committee (A/2009). - The opinion was expressed in the debate that the
grounds provided for revlew were of a fundsmentsl nzture and that as such they
could not be ignored, if and when they arose, In the interest of justice.
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16, Under the proposed new article 1l application for review might be made by
the Secretary-General, the staff member concerned or a Member State. The
supporters of the revised Joint draft resolution conmsidered that a Member State
had o legitimste interest in emsuring the proper application of the Charter and
the Svaff Regulations, as well as a finencial interest in the matiter; and it
was not reasonsble to assume that 2 Member State, in interceding iu a case,
would do so solely for political reasons. Furthermore,. a Member State was nob
being given the authority tc institute review but only to make an application
to & screening committee which would decide whether or mot an-advisory opindon
should be reguested from the Internsticnal Court of Justice. It was argued that
reference to the Court of s point of law involved in a Jjudgement of the
Administrative Tribunal could not be considered contrary to the obligstion in
Article 100 of the Charter to respect the internstionsl character of the
Secretary-General and the steff and not to seek to infiuence them in the
discharge of their re’sponsibilitieé.

17 With respect to the screening commitiee, 1t was pointed out by the
supporters of the revised joint draft resolution that the function of this body
was only to decide whether or not there was & substentisl besis for the
application. It was understood that its duties would be strictly limited to
ascertalning whether there was a gemuine spplication within the specified scope
of review. The idéa of a screening committee wes borrowed from the statute of ’
the Administrgtive Tribunal of ILO, under which the Goverming Body of that
organization was suthorlzed to i'equest advisory opinions. The composition of
the committee found en even closer parallel in the composition of the executive
boards of the specialized agencies using the Tribunal of IIO. The membership
of theé screening committee was to be based on that of the most recently elected
General Comnittee, as that would ensure e@uitab‘le geographical representation
and would also furnish a convenient and sutowatic method of comnstituting the
commnittee without special elections. States and not individuals were named as
members in order that representatives would be availsble st Headquarters at all
times. Many delegations expressed the view that States members of the screening
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committee should appolnt qualified jurists as thelr representatives in order to
invest the committee with s judicial character. Some suggested that the
representatives might be elther jurists or administrative expeftsJ

18. Under the proposed new article 11, the review of substentive legal lssues
was to be made by the International Court of Justice which had been selected
because it wes en independent, impartisl judiciai body of the highest standing.
Supporters of the revised joint draft resclution further considered that fhe'
Court was the appropriate organ to be the final judiciaimarbiter on questions of
Charter law and that no oqgan.woqld be more competent to setile other issuesl
arising from the grounds specified for review. Siﬁce only exceptional cases
would come to.the Court, it would not be oﬁer-burdened with trivial guestions.
It was further argued thet 1t would be neither necessary nor economically
Justifiiable to set up new agpellate nachinery. While the contentious proqeedinga
of the Internatlional Court of Justice wefe limited to disputes between States,
advisory coplnions upon legal guestions might be reqpesfed under article 96 of
the Charter by suthorilzed organs of the Unilted Nations. ‘

19. It was also believed by supporters of the fevised Joint draft resolution
that complete equality for the staff member concerned would be assured by
paragraph 2 of the proposed erticle 1l and by the final paragraph'of the draft
resolution. Parsgraph 2 of the proposed article li provided thet the
Secretary-General should srrange to transmit to the Court the views of the
individual concerned. It was the intention of the co-sponsors that written
requests and replles of the individual concerned would be laid before the Court
on & completely equal footing with thoge of the Secretary-Ceneral and Member
States. Furthermore, it was pointed out by some representatives that the Court
itself would be a guardian of due process and would not give an opinion if it
considered that one of the parties was at a disadvantage. The Court could
1tself require the evidence necessaiy for its opinion.

20. Ageinst the proposed new article 11 it was argued that there wes no need for
a review ofjudgeméntsof the Administrative Tribupel. Several representatives
recalled that, although voting for resolution 888 (IX) at the ninth session,
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their delegations had reserved their position in future discussions, and had
declared that they would not consilder themselves under aa obligetion to adopt in
all events & review procedure, even if it would not have pro?ed possible to
devisé a scheme which they'considered'satisfactory. ‘In this connexion it wes
also pointed out that resolution 888 (IX) did not imperaxivéiy‘prescribe that the
Speciel Commititee should submit a scheme for a review procéduré. ‘The Tribunal-
hed functioned satisfabtorily and impartizlly and there had been no reason for
criticism. The Secretary-General and the steff had not requested the establishmernt
of & review procedure, Furthermore the General Assembly, &t the time it had
established the Administrative Tribunel, had mede no provision for review since
it had been feared that a further delay would edversely affect staff morale.
There were alresdy a number of stages through which a case went before it reached
the Tribunal, which was therefore in effect & court of appeal. Mbreovef, the
expense, the delay and the constitutional and practical difficulties involved
rendered it undesirable to have a review procedure which might slso impair the
rrestige of the Tribunsl. '

21l. fThere were a number of objections-to the specific procedure provided in the
propoged new article 11. With respect to the scope of review, some representatives
considered that the provision concerning "a question of law relating to the
provisions of the Charter“ was ambiguous and opened the possibility of review on
elmost any question, On the other hand, ‘other representatives thought that. the
scope of review provided in the proposed article was too narrow.

22. It was ‘considered by those opposed to the revised Joint draft resclution
that the procedure provided in the recommencations of the Special Committee was
rot truly judicial. The principal objections to the proposed procedure involved.
the following three points: fa) the right of & Member Stete to make an
spplication for review, (b) the composition of the screening committes, and

(c} the use of the mdvisory proceedings of the Internationsl Court of Justicé;i
2%. With respect to the right of a Member State t6 neke an applicaxidn, it vwas
argued that in a truly judicial review only the partles should have a right of
initiating the review. A Member State hed no interest in the proceedings which
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it cou;dupoﬁnacp.for;the Qrganiza;ion. The proﬂision granting the right to a
Member Siate. to make an spplication.wes not only contfary 6 sound Judicial’
principles but infringed the rights of the Secretary-General as Chief-
Administragive Officer, violated Article 100 of the Charter end vas contrary to
the . priociple of separation- of powers, . It was fearsd that this provision might
create undesirable relations between Member States and staff members and might
adyersely affect the conduct end morale of:-gtaff members. Moreover, it
introduced & political element in & judicial procedurse.

2k, With respect to. the scrsening commitiee, it was also argued that its
composition algo introduced a political element. into the review, since its
rembership was based on that of the General Committee, which was a politicai
organ of the General Assembly., Furthermore, the proposed asrticle ll'provided'
for. & judiciel -determination by & body which was cot & Judicial orgen. Its
-members were not independent experts but representatives of 'States who must meke
thelr decisions iIn accordance with the policies of their Governments.
Furthermore, the nepresentatives: vere not reguired to have legal training, and
there would be:no continuiity of membership. "

25. It was glso-polmted out that the proposed streening committee dirfered
espentially from the Governing:Body of ILO; which was the executive commitiee
of thal agency and had tripartite membership, consisting of rapresentatives of
Goverrments,. workers and employers. Moreover,: s staff member would ve in a
positlop of inequality before the screening:committee, since the Mefber Stete =
making an applieation might in some' cases be a membek'of the committee. -In any
case the opponents of the Joilnt- dvaft resolution believed it would b& easier
for a Member State to induce the committee to sipport its dpplication than it
would for a staff member to do so. They also considered it doubtful whether
the screening commitiee could be considered an organ entltled to request an
edvisory opinion under Article 96 of the Charter. Article 90 provided that an
orgen of the United Nations might be authorized by the Generdl Assémbly to
request advisory opinions of the Intermmtionsl Court of Justlice on legal’
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questions arising within the scope of its activities. The propesed commitiee,
however, would have no other activity than to reguest advisory opinions ang
therefore, they believed, could not be considered to come within the meaning

of Article 96.

26. Some of those opposed to the joint draft resolution also considered that the
Court was not an appropriate body for review of judgementsof the Administrative
Tribunsl. The contentious jurisdiction of the Court was limited by Article 34
of its Statute to disputes between States, and it was doubtful if it was intended
that the advisory proceedings could be used in the way contempleted In the
recommendetions of the Specisl Committee. Furthermore, Judgements of the
Tribunal were binding; whereas advisory opinions were intended by the Charter to
be advisory only. The relationship of such opinions to judgements of the
Tribunal would thus be ancmalous.

27. It was also believed by opponents of the revimed joint draft resolution that
there would be an inherent lnequelity between the staff member on the one hand
and the Seéfétary-General and Member States on the other. They consldered that -
personal appearance was an essential feature of due process of law, ©Since only
Stetes and international organizations were entitled, under Artiecle 66 of the
Statute of tﬁe Court, to submit statewments to the Court, an expression of hope
by the General Asseuwbly that Member States and the Secretary-CGeneral would forego
their right to en oral hesring wee not in their view a sufficient guarantee. Nor
did they consider it ggproPriate that én individusl should be dependenﬁ on
another party to the dispute for the presentation of his views to the Court.

28. 1t wes further considered that the proposed procedure was unduly cumbersome
and lengthy end would involve additional expense. TI{ was feared thet it would
seriously affect the status of internationasl civil servants sad the existing
Judicial safeguards for the staff.

29. One representative~considergd that the provision in the finsl peragraph of
the proposed article 11 for the advance to the steff member of one-third of the
total emount of compensation was administretively unsound snd should be deleted
from the draft article. If this provision wefe_to be retained, he expressed the
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hopé that it would be restrictively applied. ’Iﬁ'waS'sﬁggested by & second
representative that 'a provision of this kind might be more appropriate in the
sppliceble rules rather than in the statute of the Tribunal.
30. There wes little discussion In the Pifth Committee of the proposed new
article 12. It wds pointed out that thils text wes based on Articls 61 of the
Statute of the Internationel Court of Justice and that it confirmed an inherent
right of the Tribuhal’to'correct its own judgements in the event of a discovery
of a mistake of fact. Same members who were oppbaed.to the proppsed new
article 11 stated that they would: vote in favour of -the propoaed article 12 if a
separate vote Were taken. :
3. Scme representatives considered that those aspects of the revised jolnt
draft resolution which were of & legal naiure shoula be referred for advice to
the Sixth Committee in acqordance with General Assembly resolution 684 (VII) of
6 Novémber 1952, éoﬁberﬁing methods and prdéedureslof the Gereral Assembly ¥or’
‘dealing with legal and drefting questions (annex II to the rules of procedure of
the Generel Assembly). On the other hand it was ergued thet the question before
the Fifth Committee was basicailyjone of administrative polley and that therefore
the matter was properly before that Committee which in the past had alweys been
seized of questions relating to the statute of the Administrative Tribunal.
Moreaver, the legel aspects involved hed already been examined.by the Special
Cormittee, on whilch the representatives had been mostly lawyers.
32. At the L97th. meeting on 2k October 1955, India proposed the following
emendment (A/C.5/L.339) to the revised joint draft resolution: _

(1) In paregraph 1 of the proposed article.ll, after the word "if" omit
the words "a Member State”.

(2)  After the words "has exceeded its jurisdiction or competence", insert
the words "or that the Tribunel has falled to exercise Jurisdiction vested in,
i,

(J) After the words “fﬁndamenta; error in procedure”, insert the words
“which has occasioned & fallure of Justice",
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(4) Omit the words "such Member State™.

(5) For the words beginning with "the Committee established by, paragreph 4
ete.", and ending with "International Court of Justice on the matter”, substitufg
"the President of the Administrative Tribunal”.

(6) For paragraphs 2, 3, 4 and 5 of the proposed srticle 11, substitute
the following:

"(2) within thirty dasys of the receipt of an epplication under
paragraph 1 of this article, the President of ‘the
Administrative Tribunal shell constitute a chember of the-
Tribunal composed of three members who had not taken paxrt
in the original judgement to decide whether or not there is
a substantisl basig for the epplication. If the chamber
decldes that such e basls exists, it may grant such stay
of operation of the award as it deems £it. The President
of the Tribunal shall then constitute a Full Bench of all
the members of the Tribupal. The Full Bench shall hear
and dispose of the application in accordence with the rules
framed in this behalf."

(7} For paregrapn (c) after the proposed article 12 substitute the’
following: "Subject to articles 11 and 12, the judgement of the Tribunal shall
be final".

(8) Omit operstive paragreph on page 3 of the draft resolution - "Recommends
The teieverrnesssaeansnses,this resolution®
33. Those representatives supporting the amendment submitted by India were of
the view that it removed the principal objections which they had raised with
respect to the revised Joint draft resolution, and would estedblish & truly
Judiciel system of review. Under the smendment, the right to meke an -
application for review would be limited to the parties to the driginal
Prbceedings and would not be granted to a Member State; a Chgmber of the
Administrative Tribunsl would be substituied for the proposed screening
comnittee; and the full panel of the Tribunal would be substituted for the
International Court of Justice. It was believed that the use of the existing
Tecilitles of the Tribunal would be less expensive and less complicated then
the establishment of a new appellate tribunal. |




A/3016
English
Page 13

34, Those representatives opposing the Indisn smendment considered that it
removed the basis of compromise in the Specilsl Cormittee's recommendations. The
right of a Member State to malke an application for review was an essentlal element
of this compromise, and the elimination of the right would defegt the main purpose
of the esteblishment of a judicisl review which was to provide scme recourse o
meet the concern of Member Stetes. It wae further considered that the full panel
of the Administrative Tribunal could not act as indepepdently in reviewlng ‘
judgements as could the International Court of Justice. Furbhermore s there would
be difficult problems in ensuring a full panel and in vobing., Flnally there
would be expense and delsy in convening a plenary session of the Tribunal,

35. At the réquest of the represerntative of Indéia, the representative of the
Secretary-General -after consultation with the Secretary of the Administrative
Tribunal furnished certein information to the Committee concerning the spplication
of the revised joint d:céi‘t resoiukion and of the Indien smendment, He pointed out
that sessions of the screening comittee proposed in the revised joint draft
resolution would not entall extra costs other than those involved in the servicing
of meetings since the committee would bte compoged of States whose representatives
would not recelve subsis‘t.ence allowance or reimbursement for trevel expenses,
With respect to meetings of the Administrative Tribunal under the amendment
submitted by India there would be additional costs since the Tribunsl was composed
of experts llving in different parts of the world. The cost would vary in
accordance with the place of meeting and the place of residence of the
participating members, A session in vhich three mernbers took part was eshimsted
to cost, between $1,900 and $3,700; and s plenary session between $7,000 and

$l2, 000, BHe also ssid thab past experience indicated that there would be scme
difficulty In convening a full panel of the Administrative Tribunal at short
notice. ‘

36. . The Fifth Committee also wad before it the following draft resolution
(8/C.5/1..337) submitted by Australla which related to the sward of compenszbion
by ‘the Administrative Tribunal:
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"The Ceneral Assembly

"Decides to amend article 9 of tlie statute of the United Ngtions
Administrative Tribunal as follows:

"(a) . Insexrt after the words 'provided that such compensatlion® in the
second sentence of paragraeph 1, the words 'including normal
termination indemmities'.

"(b) Delete the sentence in paragraph i commencing 'The Tribunal mey,
hovever, in exceptiongl cases,..'.

(¢} Tnsert the following at the end of paragrsph 1:

"In fixing the smount of compensabion to be pald in any case,
the Administrabive Tribunal shall have regard to the followling
principles:

"1 (1) Where employment is for en indeterminate period, the amount
of compensabion should be related to the periecd which migh‘b
be regarded as reasonsble notlce of termination of -
employment end,

"1(ii) Where employment is for a determinate period, compensation
should not excesd the epplicant’s salary for the unexpired
portion of such peried, " -

37. The representabive of Australia explained that paragraph (a) was ‘]grop.osed as
a clevification of the intent of the Ceneral Assembly in sdopting the present text
of Article 9 of the stafute of the Administrative Tribunal. Paragreph (b) was
intended to give full effect to the limitation of corpensation to the eqqivalerﬁ; )
of two years' net base salary. Firally, paregraph (c) waes intended to specify
principles to Le cbserved by the Tribunal in assessing swards of compensation.

38. During the dlscussion of the Australisn proposal, the question was raised
whether the Committee could consider the mebter under its agenda. This gquestion
was not settled, but it was agreed that the Austrelisn dreft resolublon should be
referred to the Secretary-General end to the Advisory Committee on Administrative
and Budgetary ngstions for considergtion end report at the twelith session of

the General Assembly in comnexion with the item to be considered at thet session -

"Review of the Staff Regulations. and of the principles and starndards progresslvely
applied in their implementation®,
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39, The individual views of each menber with respect to the various draft
resolubions and smendments before the Fifth Committee are 1o -be found in the
vegords of ‘the meetings at which the ltem was discussed (4/C.5/SR.493-501) and
‘the positions of members are indicated in ¥he roll-@all votes which sre recorded
in the following paregrsphs of thé present reporte

40, The Committee at its ,1#99_‘#h. rmeeting on 25 Oetober 3.955 , proceeded to vote
on the revised joint draft resolution (A/C.5/L.335/Revil), and on the amendment
thereto submitted by India (A4/C.5/L.339). .
b1, The second and third paregrsphs in. the emendment submitied by Indis were
siccepted by the co-sponsors of the revised joint draft resolubion.

k2, The represemtative of Tndia requested Separa‘qe‘ votes on each of the
parsgraphs of the revised joint dvaft resolution snd on the Indien smendments
thereto. The representative of the Unlted Kingdom, supported by the
representative of Cuba objected to a separate vote _' end requested that the document
submitted by _I%'should be voted on as g whole, slnce he considered that the
verious paragraphs formed part of a single proposal. The represen'batives of
Polend and of the Union of Soviet Socialist Republics were of the view that the
various parag:aphé in the document submitted by India were separate amendments.
b3, The Flfth ‘Comm‘it'hee , under rule 130 of the rules of procedure of the
General Assembly, declded by & roll-call vote of 27 to 25, with 5 abstentions
to vote separately on the peregrephs of the smendment submitted by India; The
voting was as follows:

In favour: Afghanisten, Belgium,Byelorussian Soviet Soclallst
Republic, Colombile, Czechoslovaekla, Demmark, Egypt,
Guatemala, India, Indonesis, Iran, Llberis, Luxembourg,
Mexico, Netherlands, New Zeeland, Norway, Peru, Poland,
Saudl Areble, Sweden, Syria, Ukrainian Boviet Socialist
Republic, Union of Soviet Sceilalist Republics, Urugusy,
Yemen, Yugoslavia.

Against: Argenting, Brazil, Canads,. Chile, China, Costs Rica, Cube,
Dominican Republic, Ecuador, El Salvador, Ethiopia, Haitl,
Honduras, Iraq, Israel, Pekisten, Panema, Paraguey,
Philippines, Thalland, Turkey, Union of South Afriea,
United Kingdom of Great Britain and Northern Ireland,
United States of Americe, Venezuels.

Abstainlng: Australias, Bolivia, Burma, Greece, Lebanon.
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Ll, Paragraphs 1 and 4 of the Indlan emendment were rejected by a roll-call vote
of 27 to 25, with 5 sbstentions. The voting was as follows:

In fagvour: Belgium, Byelorussian Soviet Soecislist Republie, Colombla,
Czechoslovakia, Demmark, Egypt, Ethiopia, Greece,
Guatemals, Indla, Imdopesia, Luxembourg, Mexleo,
Netherlands, Wew Zeslend, Norway, Poland, Saudi Arebia,
Sweden, SByria, Ukrainlan Soviet Soeialist Republic,
Uaion of Soviet Soclaligt Republica, Uruguey, Yemen,
Yugoslavia.

Againsts: Argentina, Bolivlia, Brazil, Canada, Chile, Chins,
' Costa Rica, Cuba, Dominitcan Republic, Feuador, El Salvador,
Heiti, Honduras, Iraq, Lebanon, Liberla, Pakistan, Panama,
Paraguay, Peru, Philippines, Thallend, Turkey, Union of
South Afrita, United Kingdem of Grest Britain and
Northern Ireland, United States of America, Venezuelsa.

Abstaining: Afghanisten, Australia, Burma, Iran, Israel.

45. Paresraph 5 of the Indian smendment was rejected by 2 roll-call vote of
29 to 19, with 9 abstentions, The vote was as follows:

In Favour: Af‘ghanistan, Belgium, Byelorussian Soviet Socialist
Republie, Czechoslovekia, EBgypt, Guatemsla, India,
baonesie., Tuxembourg, Mexico, Ne'bherlands Polend,
Saudi Arebia, Syris, Ukrainisn Soviet oocia.list Republie,
Union of Sovie‘b Soeialist Republles, Uruguay, Yemen,
Yuzoslavie.

Against: Argenting, Bolivie, Brazil, Canada, Chile, China,
Colombla, ’cogta Rica., Cuba Dominican Republic s Ecuador,
EL Sa,lve.é.or , Halbtl, Honduras s Ilraq, Isreel, Liberisa,
Nev Zealand, Pakistan, Penamn, Paragusy, Peru,
Philippines, Thallend, Turhey Union of South Africe,
United Kingdom of Grea’c Bri-tain and Northern Trelend,
United Btates of Americs, Venezuela.

Abstaining: Austrelis, Burma, Demmsrk, Ethiopla, Greece, Iran,
Lebenon, Norwey, Sweden.

L. The representative of India, in vlew of the result of the vote on
paragraph 5, did not request a vote on paragrephs 6 and 8 of the amendment.
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fﬁ’T; Paragraph 7 of the Indisn.ernenliient ‘was”Tejetted by o roll-eall vote of
27 to 19, with 11 sbstentions. The Vote was as followss

Ir favour: Afghenistan, Belgium,Byelorussian. Soviet Soclellst
Republic, Czechoslovakia, Egypt, Cuatemsls, India,
Indonesia, Luxenmbourg, Mexico, Netherlands, Poland,
Sendi Arsbia, 8yria, Ukrainlan Soviet Socialist Republie,
Union of Soviet Soclalist Republits, Uruguay, Yemen,
Yugoslavia.

t: Argenbina, Bolivia, RBrazil, Canads, Chile, China, Colambis,

Coe%a Rica, Cuba, Dominicen Republic, Ecuador, EL Salvador,
Haitd, Honduras, Irag, Israel, Libevis, Pakisten, Penema,
Paraguey, Pnllippines, Thalland, iuxkey; Union of South
Africa, United Kingdom of Greet Britain and Northern
Ireland, United States of Americs, Venezuela.

|
|

Abstaining: Australls, Burme, Denmerk, Ebhioplas,. Greece, Iran,
Lebanon, Mew Zealard, Forwey, Peru, Sweden.

48. Operative paragroph 1 of the revised Joint draft resolution, with the
smendments accepbed by the co-sponsors (paregrsph Ll above)', was gpproved by a
roll-call vote of 27 to 19, with 11 sbstentions. The vote was ss followa?

- In fgvour: Argentina, Bolivia, Brazil, Canads, Chile, China,
Coloabig,. Costa Rlea, Cuba, Deminican Republie, Ecuador,
El Salvedor, Honduras, Irag, Israel, Lebanon, Liberia,;
Pakistan, Penama, Paragusy, Philippines, Thailand, Turkey
Union of South Africa, United Kingdom of Great Britain ané.
Northern Irelend, United States of America, Venewuele.

Agginsts Belgium, Byelorussian Soviet Soelalist Republic,
i : Czechoslovakia, Denmark, Egypt, Custemals; India,
Indonesia, Fetherlands, Norway, Poland,” Saudi Arsbia, |
Sveden, Syrie, Urainian Soviet Soclalist Republie,
Unicn of Soviet Scciallst Republics, Uruguey, Yemen,
Yugoslavia.

Abstaining: Afghanisten, Austrells, Burme, Ethiopia, Greece, Halti,
. Iran, Luaxenbourg, llexXico, New Zealand, Peru.

ko, - Thé reviged Joint draft resolution, with the smendments accepted by the

sponsors, wes spproved as a whole by a roll-call vote .of 27 to 18, with
12 gbstentions, 'The -vobing was ss followss
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In favour: Argentina, Bolivia, Brazil,. Canads, -Chile, Ghina,, Colombis ;
Costa Rica, Cuba, Dominican Republie, Eeuador, EL. Salvador,
Honduras, Irag, Israel, Lebandn, Liberia, Pakis*ban, Pa.nama,
Paraguey, Fhilippines, ’Ihailanﬁ. Turkey, Uniom’ of Sou'l_'.h
Afriea, Uni’ced Kingdom of Grest Bri'ha.in and Northern
Ireland United Stgtes of Ameries, Venezuela.

‘Against: Belgiwn, Byelorussian Soviet Socielist Republic,
Czechoslovakia, Denmark, Egypt, India, Indonesia,
Netherlands, Norway, Poland Sa.udi Ara'bia Sweden, Syria,
Ukrainian Sovie‘h Socialist Bepu‘blic s Union of Soviet
Socislist Republica, Urugusy; Yemen, Yugosiavia.

Abstaining: Afghenistan, Australis, Burms, Ethiopia, Greece,
Guatemala, Halbi, Iraxl, Taxerbourg, Mexico, New Zealand,
Peru.

50, The Fifth Committee therefore reccmmends to the General Assembly the
adoption of the following draft resolubion:

REPORT OF THE SPECTAT. CGMMIPILEE ON REVIEW
OF ADMINISTRATIVE TRIBUNAL JUDGELMENIS

The General Assembly,

Recalling se¢tion B of Its resolution 888 (IX) of 1T Der:ember 195’4 in which
1% accepted in principle .judicial review of judgements of the United Nations
Administrative Tribunal, | |

Having considered the report (A/2909) of the Special Committee on Review of
Administrative Trivunal Judgements submitted pursusnt to that resolution s

l. Decides to mmend the statute of the United Netions Administra.tive
Tribunal as :E‘ollows s effective as from the dete of aﬂop'tion of the. presen’o
resolution, with respeet to Judgements rendered by the Trilninal thereafter:

{a) Add the following new articles 11 and 12: -

PARTICLE 11

‘%1, If a Member State, the SBecretary-General or the person in‘respecf

" bf.whom s Judgement h?? bee}n rende;'ed by the Tribunal (including apy oot
SR NI

person who has succeeded o ke righ‘bs on his desth) objects to the '
Judgement an the ground that the Tribunsl has exceeded ibe

Jurisdiction or competence or that the Tribungl has falled to exercise



Af3016
English
Page 19

Jurisdletion vested in it, or has erred on a question of law relating
to the provisions of the Charter, or has comitted a fundemental error
in-procedure which has occasioned a fallure of Justilce, such Member
State, the Secretary-General or the person concerned masy, within
thirbty days from the date of the Jjudgement, make s written appliecation
to the committee established by paragreph 4 of this article asking the
committee to request an advisory opinion of the Internationzl Court
of, Justice on the matter.

"2, Within thirty days from the receipt of an spplicabion under
paragraph 1 of this artlele, the committee shall decide whether or not
there is a substantial basis for the gpplication. If the commlttee
decldes that such a basis exists, it shell request an advisory opinion
of the Court, and the Secretary-Genersl shall arrenge to trapsmit to
‘the Cdurt thHé views of the person referred to in paragraph 1.

"3, If no spplication is mede under parsgraph 1 of this article, or
if s decision to request an advisory opinion has not been teken by the
cormittee, within the pericds prescribed in this article, the
Judgement of the Tribunal shall beccome finsl. In any ¢éase in which

a request has been mede for an advisory opinion, the Secretary-
General shall éither give effect to the opinion of the Court or
request the Tribunal to convene speclelly in order that it shall
confirm 1ts original Judgement ,' or glve & new judgement, in conformity
with the opinion of the Court. If not requested to convene specially
the Tribungl shell gt its next sesslon confimm its judgement or bring
it, into conformity with the opinion of the Court.

"L, For the purpose of this article, a comittee is esteblished and
suthorized under paragraph 2 of Article 96 of the Charter to request
advisory opinions of the Gourt.‘ The Committee shall be composed of
the Mewber States the representatives of which have served on the
Géneral Commlttee of the most recent regulsr session of the

General Assembly. It shall meet gt United Natlons Headquarters and
shall estegblish its own rules.
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"5, ‘In any case In which award. of compensation has been made _Igy the
‘Tribunel in favour. of the person .ceneerhed.' and .the _Qot‘mit'bee'. has
requested an advisory opinion under paragraph 2 of this article, ‘the
Secretary-General, if satisfied that such person will etﬁeﬂrise be
handicapped. in protecting his interests, shall within fifteen days

of the decision to request an sdvisory opinion meke an advance payment
0 him of one-third of the total amount of compensetion awerded by the
Tribunal less such terminstion benefits ’- ;Lf any, as have slready been
peaid.. Such advance peyment shall be made on condition that, within
thirty days of the action of -the Tribunal under paragraph 3 of . this
artlele; such person shall pay back to the United Nations the amount,
if any, by which the advance payment expeeds any sum to which he Is
‘emtltled in aceordance with the opinion,:

TARTICLE 12

"The Secretary-General or the a.pplican't maar ap}_:-ly ‘o the Tribunal
fox. a revis:.on of a ,judgemen‘b on the basie of the discovery of some
fact of such a na'bure as to be a deeisive factor, ‘waich Fact we.s,
when the judgemen‘b was given ;. unlmown *I:o ’che Tribunal end also to the
par‘l:y cla.iming revision ; alwa.ys provided tha:b such ignorance vas not
.due 'to negligence. The a.pplica'bion mus‘b be made within thirty da;ys
of 'l:he discovery of 'bhe fact and within one year of the date of the
.iudgement. Clerical or ari'bhme‘bical mis*bakes in jud.gements s or
STTOTS. arising therein from a.‘n;sr accidental slip or omission, inay at
any time be ecorrected by the Tribunal, either of i‘be own motioﬁ or on
the spplication of any of the parbies.”

(b) Remuber the former artlcles 11 and 12 as articles 13 and 1k

respectively, and 4in paragreph 3 of article 9 substitute the words "article 14"
for "article 12%;
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(e) Amend paragraph 2 of article 10 to read: "Subject to the provisions
of articles 11 and 12, the judgements of ‘the Tribunal shall be Ffinal and without
appeal”; |

2. Recommends that Member States and the Secretary-General should not
make ‘oral statements before the 'In'térnational Court of Justlce in any proceedings
under the new arbicle 11 of the statute of the Administrebive Tribunal adopted

under the present resolubticn.





