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Note by the Sécretary-General

3 and Coclcl
Persuent to Resolution 158 (VII) adopted by the Econcnic

: 3 n of
L8 (document £/1029) concerning the preparatio
et on 2 st 59 o th of missing persons, tho Secrotury
tion on declarations of death O
bl ntion on Decleration of TLeath of
Caseral trencmits herevith o draft conve ‘
‘ laining the provisions of thre
¥iseing Persons together with a comwentary explal
. : i 1 Council, the
In rceardence with the request of the Econcmic end Social Council, toe
fecratery-Cereral has held preliminary concultatlons with the Interneticrnznl
Refugee Organizetion end with several other competent orgenizetions concerne:!
vith this prodblem. He wishes particularly to ecknowledge the valuasble
contridution of the IRO, and to note that because of the short time availatle,

Lo kas not yet had time to receive the views of that Orgenization on the crnft

cf the comventicn vhich is now submitted. Any further observaticns which tho

TRJ =y have wpon this draft will be circulsted to govermments cnd will te
takea {nto eccount by the Secretary-Ceneral in the vreparation of his
o Eighth Session of the Economic and Social Council on the draft cen
Iz viev of tho fect thet the Economic ang Social Co
e Secrotary.General to submit the draft conv
Coczments as bave been received fr o
Lessente and soctay Moy Secretarysones sesglon of tha
tah otservations could reac o be S oAy
€z2tle then to te taken int

e Piomonge
end Social Coun
Rat Sesnion, #it and to be circulated to governme

reyort to
ventlion,
uncil he dirocted

ention together with cuch
om governments to the Eichth

LIV Eu
h hin on or before 15 Janvary 1949 {n order

" :
account in hig report to the Tichth Scacien of

to
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CONSIDERING th
ot —
P military events add racial, relipious
o ons have caused in the course of the § » POlitical ¢
sa e
ppearance of persons whose death cann oons World tr
certainty, _ ot be established with
COI'SIDERING t -
nature vhich b hat this situation has produced difficulties of a le
? ave placed a great number of human bei P
position, eings in a precarious

BZING COIWIIICEb that t '
hese difficulti
international basis, es can only be solved on en

THE STATE
ATES PARTIES TO THE PRESENT CONVENTION egree as follcws:

CHAPIER I
Article 1
| Scope
The present Convention is applicable to declarations of death of
persons who have diseppeared in the years 1939-1945, with the exception
of cascs in which there 1s no reasonable ground to infer that such 1
dlsappearance vas due to death as e consequence of events of war or :
racicl, religlous, political or national persecution. ‘
Article 2

Competent Authorities
competent to issue declarations of

1. The following tribunals shall be

death:
(1) the tribunel ©

£ the place of the last domicile of the missing
person;
(11) the tribunel of the place of the

residence of the missing person;
e of the 1ast residence ©

which he 1s & national, Or, in a cest
riciled in that ~owntIls

last volumtary or involuntary

(111) the tribunal of the plac £ the missisé
person in the country of
where the missing person was never do
the tribunal of the capital of that country;

(1v) the tribunal of the place of residence of the appiicanzison.
(v) the tribunal of the situs of property of the miss ngip S
1icant may apply o any competent tribunal but, heving

to
shall not be entitled to make & subseguent app}ication u“:
the first tribunal does pot rezsrd

ation.

2. An opP

applico.t ion,

r competent trib
1 with the applic

/3. I tbe
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onvertion confers

' £ C
party to the presen
¢ of death upon an authority other then &
' o tribunals shall be

[¢ the lev of & state

to issue declare.tion
present Convention t

3. .
eerity
eritunal, refereaces in the

ar-ticable to such other authority. .
) Article 3

Application for Declaration of Death

At the instence of any physical or Juridical persoi having & logol
+h tue protecstion of

(zeerest in the matter or of en authority charged vi
the competent euthorities in each State Party to the

the putlic interest,
presest Convention shall issue a declaration of death of any miesing rereon

yithia the scope of the present Convention provided thet & period of threo
yesrs has elepsed since the reception of the last news indicating that the
rerzon concerned was still alive. '
Article &
Date of Death
1. In {stuing & declaration of death the competent authority shall

o
¢aterztine the presumed date of death, taking into consideration all krown
ciriwzatances,

bad
‘“e

" “In the absence of eny other indicetion, the last day of the year in
nith the last news of the mis

sing person was receiv
o ot e o ed shell be adoptcd an
3.

S
m.tu

¢
of the day of the presumed date of death.
Article 5

B
. ffects of & Declaration of Death

12 comtries
-whose law provid
. es
Cezleration in AT g: v for a declaration of death , a

® N » h t

leczl effect gg other declarati Be present Convention shall havo t}

2 atlons of un '
12 cowmtries whose 1ay death under that law.

2 Zezlarntio does not provid
n e for
of death in accordance with the ® Se aiton
Present

have the same legel effect

Q rLxn

of deatk,
Coavention chall

?
as actunl dcath,

faw

1 Internationay B e 6
c. “Zere thal) pe establishureau for Declarations of De
.:F.ea’.h. Tke Secretary-q ed an Internationa) Bure 2h
T CTosityen, orgent fneral of the United Naty au for Dacleraticn,
:' A cextral regigtyy s::ion and method op opem::s chall deterning ¢,
3 ty, e eI‘;'inseti of the Bureazes::ibtished in the B::eau

e
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" Communication of Applicetions

a——

ion of death 1s made

m ch @ declarat
' 1pimal to which an application for
e e licetion, cormunicate

shall, within fifteen days of the receipt of the app . "
to the Internutional Bureeu the following information, in so far'as possible:
(1) Full name of the missing person;.
(i1) Names of parents, spouse and children;
(ii1) Place and date of birth;
"'(1v) Hebitual residence;
v (y)’ Last kKnown voluntary or involuntary residence;
" "(vi) Any relevent information as to nationality;
- {vi1) Date of the last news teferred to in the application;
(vi1i) Neme and eddress of the applicent; ‘
(1x) Date of institution of the proceedings.
2. If the Bureau ascertains that an application is alrcady pending, it
shall immediately notify the tribunal to which the later application has
been made. Such tribunal shall suspend its proceedings pending a final
decision by the other tribunal and shall inform the applicant of tho
tribunal before which proceedings have already been instituted and of tho
neme of the other applicant.
Article 8
‘Publication and Communication of Decisions

1. A tribunal issuing & decision upon an application for a de. aration

of deeth shall cormunicate its decision to the Internaticaal Bureau within

fifteen days from the date on which such decision becomes final , Whether

the decision 1s positive or negative. Such communication. shall contain the

date of the decision and the date established by the declaration of death
as the presumed ‘date ‘of ‘death.

2. The International Buréeu shall publish a monthly list of all applicatiox

and ‘final decisions which ‘are communicated to it.
B

A declaration of death shall ‘not be issued in eccordence with tho

present; Convent?ion gntil the expiration of three months from the publication I
of the application by the International Bureau.

" Article 9

- Mutual: Assistance

/Article 10
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Article 10.
Working Languages

The working langueges of the International Bureau shall be English
and French.

Article 11 \
Recopnition of Declerations of Death
All finel declarations of death issued in accordance with the present
Convention shall be recognized by all States Parties to 'Ehe Convention,
vhether or rot they were Parties at the time of the issuance of such
declarations, and shall be given the seme effect and be subject to the
same rules with respect to reconsideration as declarations issued by the
competent suthorities of that State. | |
CHAPTER II
Articlo 12
' ~ Signetures end Acceptances
1. The present Convention of which the Chinese, English, French, Russian
and Spanish texts are equally authentic, shall be open for signature or
acceptance on behalf of any Member of the United Nations and also of any
non-Member State to which an invitation has been addressed by the Economic
end Social Council.
2. Any such State may:
(a) Sign without reservation as to acceptance;
(b) Sign subject to acceptance and subsequently accept; or
(c) Accept.
3.  Acceptance shall be effected by the deposit of a formel instrument
with the Secretary-General of the United Nations.
Article 13
Entry into Force
The present Convention shall come into force upon the expiration of
thirty days following the day on which two or.more States have signed 1t
witkout reservation, or accepted it in accordance with Article 12.
Article 14
Parties
A State which has signed without reservation as to acceptance,
accepted pursuent to Article 12, shall become a Party to the presen: s
Convention upon its entry into force or upon the expiration of thirty day
1 tence, if executed after its
following the date of such signature or accep :

entry into force.

or

[Article 15
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Articloe 13
pencndent Torritoriar
sigroture or the depecit of it fermsl

Any State mey at the time of
at eny tico thereafter declare by notiffceiin

encrnl of tho Unfitel Naticns that e prerect
rriteries for vhich Ity

instrument of ecceptance or
addressed to the Secretary-C
Convention shall extend to all or any of the te
{nternationsl responsibility, ard tho preasent Conventicn ehall extend 4@
the ierritory or territories raucd {n tho rotificeticn e frea the thini
day after the date of receipt by tko Secretary-Ceneral of the Uaited Fatlioz
of this notificeticn.
' Article 16
Notifications by thre Eacrntery-Genernl
The Secretary-General of the United Natlons ehall inforz &ll Hezders
of the United Nations and non-Momber States roforred td in /rticle 12
of the date of entry into force of tho Convention and rkell notify ties e
all signatures and acceptences rocoived in accordenco with Article 10, L
of all notifications received in accordunce with Article 15,
Articlo 17
Applicability to Occunind Territorior
The States Parties to tho present Convention rhnll, within the iz

oby

of their authority, epply 1ts proviciona cr caure them to te sjplicd &2 ™

territories w .
hich as a consequenco of tho Cocend Werld War cre under oot

occupation.
Article 18
Turation
The pr ——==:°on

from th esent Convention shall be valid for & pericd of five yoni?
e date of its entry into forco

fixticie 10

Dirwutes
All disputes arising out of

tho 1 b o2 - . ~ ~ " t-\!
Present Convention shaly be nterrrotation cr applicaticn e

referred to the International Court of cuetH®

unl in any case it i
©ss any cese § agreecd Ly
4

—A“ o.
mode of gs the partica to Lave reccurso to &7

ttlement,

frticle 20

Re
. [x I_q‘iwrnti on
he present Convention STy, 02 of the Charter of tho United Natirsh
e

,

Uniteq Nations on the date . registereq by the Coecretnry-General ©
of itz comt
ng into forca.
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IN FAITH WHEREOF the undersigned duly authorized, have signed the
present Convention on behalf of their respective Governments.

Domeat . . . .. . . this . . v . day of v v v ¢ v v v v v o &
one thousand nine hundred and forty-niné » in a single copy, which éhall
remain deposited in the archives of the United rldtions, and certified
. true copies of which shall be delivered to all the Members of the
United Nations and to non-Member States referred to in Article 12.

JCOMMENTARY
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' COMMENTARY O *THE DRAFT' CONVENTION. CN THE DECIARATION. -
"OF ‘DEATH -OF. MISSING PERSONS

s g SR L e . T
ideratior‘zs.which‘ result in the negd for an 1nterpational |
 arations of death are set out in documecnt E/82% of the
1, on the basis of vhich the Econcmic and Socisl

Econcmic end Social Council, B . :
Council adopted its resolution of 24 August 1948 (document E/ 1029) requestiz
et e » rention and circulate it to

the Secretary-Generals to prepare a draft conv
r comments prior to its consideration at the next session

. The -cons
convention on declaration

governuents fo
of the Economic and Social Council.

he draft Convention which has been prepared attempts to solve
certain legal difficulties arising from the disappearance of millions of
persons during the Second World War. Now, three ycars after the end of
nostilities, it has bocome urgent that appropriate measures be taken to
remedy this situation and to adopt a simplified end uniform procedure with
regard to declarations of desth sb as to engble survivo.ss to regulate legal
relationships, affecting property end personal status.

Certain States have already promulgated laws which take into
consideration the events of war and persecution during the Second World
War, but in a majority of States affected by these events there is no
special legislation in this respect. Mbreover, decisions taken in one
State are not recognized in other countries.

"The proposed Convention has two main cobjectives: first » to provide
for the issuence of declarations of death on the basis of d uniform pericd
of absence and second, to provide for the recognition of such declarations
made urder this Conventicn in all States Parties to the Convention.

Its scope is governed and limited by these two objectivos.
1 5 e s e o S e e
heichor W TS 5 ne RS e issue of such declarations. S8Such
evidence, appeals, etc are left t pp ying Tor @ decmratiou, adatssible
' * © the domestic law of each country.
Article 1
This Article states.the scope of the Convention end makes {t

- have disappeared in
is period was chosen as covering the years in

which were concentrated
the great majorit
y of disappearance
88 a result of events of war or persecution 8 and deaths

the years 1939-1945.

/The Convention
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The Convention proceeds therefdi‘e‘ 0_1’1 'Ehe policy that the Burden of.
proof in such cases should be lightened, Thus
Articles 1 and 3 is that an épplicant needs Ato. show: (1) that the missing
person disappeared during the years 1939-1945; (2) that there has been no
news of him for three years; and (3) that the circumstances of- his -
diseppearance were such that there is rcasonasble ground for inferring
that the disappearance ﬁas due to death as a consequence of events of war
or persecution. lere disarpearance or absecnce of news is of course
insufficient, The circumstances in which the person disappeared or was last
heard of must be such as to suggest the likelihood that the disappearance
is due to death. Thus, there may be many circumstances in which a person
disappearcd during the years 1939-19L45 but which nevertheless suggest no
likelihood of death, e.g. & foreign soldier stationed in Europe at the close
of the var may have bcen returned with his unit to his home country (such
a troop movement might well be regarded as "an event of war") and never
heard of again by those who knew him in Europe, i.e. he has "diseppeared";
yet there is nothing in the circumstances of his disappearence to suggest
that it is due to his death. The Convention is not intended to apply
to such cases, and Article 1 therefore cxcludes cases where there is ro

the combined effect of .

reasonable ground to infer that the disappearance was caused by death as
a consequence of events of war or persecution. ‘

The domestic law of the country in which the application is made’

vill determine the appropriate procedure and the evidence required to -
establish the necessary conditions, but cn establishing those conditions -
the applicant is entitled to the issue of the declaration., It becomes
mandatory, not discretionary, for the Tribunal to issue the declaration,
Provided that the necessary conditions are established in accordance with
the requirements of lecal procedure.

The cxpressions "events of war" and "racial, religious, political
or national persecution" are intended as broed and flexible terms to
tover a wide variety of circumstances which cannot be precisely or closely
de?ined, Any attempt at undue precision would defeat the object of the
Convention, Thus, for example, a povement of a group of political -
Prisoners and their subsequent disappearance would provide reasonable gro
for the inference that they were dead.

No geographical limit is suggested in the draft Convention, i
governing consideration is disappearance in circumstances giving T |
&n inference that it is due to éeath as a result of events of war :Z any
rersecution, If that condition is fulfilled, trexe By fm purlj:s; then
geographical 1imitation since the actual place of disappearand

since the

se to

/irrelevant.
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irrclevant. The Convention, however,

circumstances, and 1t is limited to disappearance in guck
’ nakes no attemnt to deal vith disappearance and

presunption of death arising from other causes.
Article___g .

This Article defines the Tribunals which are to be competent to issue
decloretions of ‘death under the Convention. An applicant has five o
difforcent Tribunals to choose frem which are competent to deal with his
apnlication, -

In order to provide as much flexibility as possiblc and to ersble

vide advantage to be taken of the Convention,
to have a reasonable connection with the case
Tais will rcduce the burden on epplicants and
th2 opcration of the Convention. There is no
the Tribunals listed in this Article, end the
i3 most convenicnt for him. However, when he
by it and the Tribunal chosen is the only one

all Tridbunals which eppear
are given Jurisdiction,

give a wide spplication to
hierarchy esteblishcd exonz
applicant may chcoce whicheve:
makes a choice he is bound

competent to make a firal

decision cn his aspplication, unless it should declare itsel? incompetcnt

to dcel with it. This provision has been insorted in order to avoid the

possibility of an applicant going from one Court to enother until he fourd

onz willing to grant his request.
ven to the possibility of restricting

tthilc scue consideration was gl
son to the

diction in the case of & particular missing per

the Juris
1% was fclt prefereble

Tritunal to which the first application-was made,
to cll proceedings in differcant

Trituncls vith respect to the deslar
it would be unjust to prejudice an aprp

opplicent had failed before some other Tribunal.
‘ n decisicn on the evidence P
s the Convention to

ou different applicants to ipstitute
ation ©
1icant merely because SC
The new Tribunel weuld

-
tns

f death of the semc persen 5i%
re other

1aced befere it.
ve frece to pake its ow

The last paragraph of this Article extend o
r than Tribunals where such other institutlo
- the dcmestic lew to issue declarati

_Article 3

a competent Tribuna
f'the Convention @
n accordance ¥
pplicent hes,
facticn

ns arc the

{nstitutions othe cns of Ceatt:

oppropr‘iate authority under

1 shall issue
re fulfilled. It is
{th 1ocsl

This Article provides that

ns when the conditions ©
unal to determine, o &
Thus, when azn a
established to the satis
the scope of the COnvcr.ticn,

declaration.

dcclaratio
1eft, however, to the Trib "
whether these corditions are mele.
: mestic procedure,

e with the do
o that a case falls within °
y for the pribunal’ to issue the

in

1avs,
accord
of the Tribunal,

t 1o thon mendei® Jorts ATticse

i
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of sbsence which nust be esta'blishcd

that the missing person vas
to rews

1e also fixcs the poriod
indicating
tely refrains from referring
ption of

=13 Artic
ycars fram the last nevs

The Article delibera
refers to the more general conce

which may be news elther "froo"

gs e
getll elivee
"rezm” the pissing person and
--vs iniicating tbat he was still alive,
¢r "¢?” hin.

Article 4

mo precise date of the person's death is an importaat factor in
1:tcr=ining the legal effects cf death, end a mere declaration of dcath
vitrout indicating the presumed date of death would not solve many of tho
svcblc=s aimed at by the Conventlon. This Article therefore provides
vat the Tribural shall also f£ix the presumed date of death cn the basis
¢ c1l kmown circumstances, Hewever, in many cases the occurrence of
;esimptive death cannot be fixed even approximately, and this Article
*ereforo provides that in the sbsence of any other evidence the Tribunal
rall edopt the lest day of the yoar in which the last news of tho nissing
7«izc.-. ves received as the date of death, However, it may not be
f.'.:"‘.:iintly precise in every cese to fix a date as covering the wholo
::'::.:;‘Z:Ztio‘::s' Therefore the last moment of the day of the presurcd
T Conventiziezilf.:.:d as the moment of presumed death,

s preblen of the u:e o:r::z :‘Efrains from attempting to resolve

n cases vhere the

¢ wmre p
= € persons died cannot be established,
*=eitie lavw of each country,

‘e o
T ke Conventien ig undesirab

This is a matter for tho

e le
' voula resorrg, as it would cause more difficultios than
. Article 3
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l ; "

8W-concerned to adept provisions to aca)
S C } the? Teappearsnce of th “
as far es tppropriate" leaves
deteraine the extent to which ke aute
will .

with the Conscquences of

rhrese ¢ vissing person, 71X,

it to t}_xe law of each State ¢n

the automatic conse
3 : . ) fquences ' .
follov end to provide, if 1t wish ot achud oty

) 1°s, for procedure in cag _
the person declared deag reappears I cages whca

o Article 6

o oo 5 st 5 0 1 et

as the best means to prevent contredicter-
cccisions of twvo o more ceoripetent Trib: -

, : unals acting mn applicatiors
o sty T e
ions. I on, the task of this Bureau will

be to centralize the information on applications submittcd to various
Tribunels and the decisicns of these Tribunals, and to provide on
accessible and authoritative record of those declarations.

. Amticle 7 .

The sccend paragraph of this Artiéle is designed to have a Tribunel
cerely susperd its own proéeﬂdings if an application is punding clsuewhers,
If the dceision on the first appliéatioﬁ is favourable, thcn tho sccond
Tribunal will recognize it in accordance with the Cenvention; ir it is
unforoureble there is no reason why‘ the second Tribural should not rako
its o'm decision on the evidence which is before it. This provisicn
thus en instance of the application of the principle that it fa

is
of death ﬁhich are mnde authoritative and not th

oaly daclaratlons

elir

refusal.
Article 8

of fhrée months which has to expire

plication by the Intemational Rurea
order to glve ©

(ond indecd pessitly

from the time of

The period = o
u :

A

the publication of the ap

a dacleration of death ray be izsucd 1s necessary in

nformation about the missing persod

s having i
pere ; ’ to come forward.

rson himself) an opportunity
article 9
cct contact between

gh the usual dipl

+1c nissing pe

v
vericus Trituzzis

Article provides fer dir

i metic chexmnclsd.
for going throu ot

This
the nceess ity

‘ . - .
et ““Article 10 . N
el atent . s orking lenguag®
gufficient to provide fqr t_he W 3 o
I to #o e » ges in +hich cerrunica

' ' the langua
ot to regulate ta¢ :
of tho Burcau end 7% - | authorities to the Bureat:

will be addressed by nationg
[articlc 11
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Article 11

31, 1
tional recognition of a
o t Convention.

nal
article gives i
ens of death issued in accordance with the presen

y i 11
t of this Article is that the Tribunal of one country wi
her country and gilve

=~ cffec t
- ~aztz o declaretion made by a Tribunal of &no

i e b
o~ 234t declaration the same effect as if it were a declaration mad y

s t¢s oum Tribunals. Thus 1t will have the same legal consequences

72 Ca avv

f+.», 85 to inneritence) as 1f 1t were issued by the Tribunal recognizing
" In ediition, it will be subject to the same rules with respect to
v::enslderation as if it were msde by a Tribunal, and in accordance with
v:e 1o, of the courntry where recognition is sought; it will thereforo be
23 zeva end no less effective and binding than a declaration issued in
tat comntry 1tself,
Articles 12-20

a2 formal clauses of the Convention are brought into line with

" relevent provisions of the verious conventions and protocols

renal

2.udz] under the auspices of the United Naticns, thus unifying the
iedire with regard to signatures » acceptances, entry into force s

222164

*isatiens, cte,
nstead of

' ratification and adherence the draft Convention pr
¥ tirmeture without reservation as to acceptance, signature sudject
Y ticeptence Tollowed by acceptance, and acceptance,

ticle 15 s drafted in accordance

) by the Third Committee of the Ge
rment 6 J646)

orides

.
Al

L.
t <7

with a similar provigsicn recently
neral Assembly in Paris

the Resolution of the

General Assembl
an erticle hag been inserte e

. :-'-‘-cm:tionu Court of puey d providing for the submissicn to
- ustice of disputes whioh
RTets o

Hon or aprlication of tuig SO

Convention,





