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Wote by the Secretary-General'

The Secretary-General has the honour to transmit to the Members of the
Generél Agsembly a cépj of a letter recelved from the Committee on the
Progressive Development'of International Law and its Codification, together
with that Comﬁittee's report, d;awn ﬁp in accordance with the terms of

Resolution 94 (I) adopted by the General Assembly on 11 December 1946,

A, Letter from the Chairman of the Committee to the Secretary-General.¥

I have the honour to inform you that the Committee on the
Progressive Development of International Law and 1ts Codification, at
its meeting of 16 June 1947, made the following decision:

1. The Committee on the Progressive Development of International Law
and its Codification requests the Jecretary-General to transmit its
repcikt to the Govermments of Members of the United Nations at the
earllest possible moment. -

2. The Secretary-General is further requested to call the special
attention of Governments to that part of the report which contains the
proposals for the nomination and election of members of an Internati, —
Law Commission, and to the possibility that the election might teke
before the adjournment of the second session of the General Assembla
the Genéral Asgembly accepts the reccmmendablon to establish an
Internationa)l Law Commlssion.

(siened) Dalib Singh
~ Chairman

B. Report q;mthe Comittee ,¥%

1, The .Committee on theAProgressive Development of International Law and its
Codification, established by the resolution of the General Assembly of

11 December 1946, held its first meeting on 12 May 1947, ab. Leke Success,

N\

: \
New York., It adopted the provisional agenda drawn up by the Secretariat, and -

!

/ .
¥ This document was first issued under the symbel, A/AC.10/54.

¥% This document was first issued under the Symbo;:A/AC.lO/5l.
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agroel te ccmmence the general discuseion ca Ttonm 3 (a) of its'agenda

relating to the methods by which the General Assembly should encourage the .'\
: P .

progressive development of international law and its eventual.codificetion;

2. At its fifteenth meeting, 29 May 1947, the Committee concluded itg

conslderation of this item and succeeded in formulating detailed methods® for

|
\
recommenddtion to the General Assembly at its next sessiom. - ’ .
3. The Committee agreed that effect could best be given to tﬁe‘provisions o,

of Article 13 (i) (a) of the-Charter by the establishment of a Commission, |
cempesed of persons of;recognized competence dn:international lawt They \
discussed the question whether it-woﬁld be desirable to establish separate
commigsions for public, for private, and for penal 1nternational law, but

decided unanimously to recommend the GeneraI Assembly to establlsh ‘a single
Comm1551on for the‘purpose of carrying out “the progressive development of -
1nternatlonal law and 1ts eventual codificatlon. This Commission would be

called” the Internatlonal Law Commission (ILC) ¥ | )

b, leferent views were expressed~on'the questlon of the number of the

embers of the International Lam‘Commission, the numbers nine, eleven,

hirteen and fifteen being\suggested., The Committee by a maJorltﬁ of nine

g to five decdded to recommend that it consist of fifteen members,**

Two main methods for the selection of the members of the International Lewr
Jommission were suggested, 'one that thel judges of the International Court of
Justice should be'invited tolmake the apnointments, the other a plan baeed,
with some slightlmodificationsfeon the method prescribed for.the election of

[

* It appeared to be the feeling of the Commlttee .that the ILC should nct do
anything which might detract from the valuable work belng done in the- .
field of the developpment and codification of private international law by .

. The Hague Conference on Private International Law. It is therefore

.~ recommended that the IIC when dealing Wwith gquestions in the field of

- private international law should consider the appropriateness of
consultation with the Netherlands Government., ;

*¥  For minority v1ews see document A/AC lO/SR 23 of lO June 1947

/the Judges of
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the Jjudges of the Court. A large majority of the Committee preferred the

second of these methods, and the Committee therefore recommends the

following procedure:
(a) _TLe government of each State Member of the United Nations should,
nominate, as candidafes for membership of the ILC, not more than two
of 1ts own nationals, and not more than eight persons of other
nationalities. In malci;lg their nominations, the Governments are
recommended to consult their highest couxrts of Justice, their legal
faculties and schools of law, thelr national academies and na’cioﬁa.l
sections of intermational academies devoted to >th-e'stuc'l‘y of law and,
where such exist , bthe national groups in the Permanent Court of
 Arbitration.
(b) The Sécretary—(}enerai of the United Naticns should submit this
pa.ﬁel 0:6" candidates to the 'Security Council and the General Assembly,
which would elect fifteen persons following the principie laid down
in Article 3 and the procedure contained in Articles 8-12 of the—Statute
of the International Court of Justice. The Commlttes desires +to
récommend that special emphasis be lald on the provisions of Artic;g,ﬁ? ,
of the Statute. e
(c) In the event of a casual vaca.ﬁcy occurring ‘in the membership of the
Commission, a majority of the Committee thought that the Commission
itself might nominate a certain number of persons frém emong those whose
nameé were on the panel of candidatss, and that the Security Council
might choose from among ﬁhe persons 8o nominated a member of the
(i\omnission to hold office until the next regular session of the
General Assembly, when the vagancy could be filled by the same procedur
ag that followed in the elecf:ion of the originai’ fifteen members.
(d) All the members of the Conmi btee were agreed that the members of tue
Inteynational Lew Commission should receive a salery proportionate to the

dignity and importanée of their office, but there was gome difference of

/opinion on
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opinicn on the question whether they should be required to render
full-ﬁime service. By a majority of nine votes to fi&e the Ccrmittee
thought that this would be bobh desirable and.necéésary. It was agreed

that the Commission shculd have its headquarters at the seat of the

3

(

United Ngxions, though it might decide from.time tc time to‘hold its
sesslons at other piaces; and fhaf the Secretéry-General should_be
requested to ﬁake afailable to 1t the‘séfvices of the Divisicn for the
Development and Codification’pf International Law of the Seqretariat.k
- The budget of the Commissioﬁ should include'items>for the'saiaries of
membersg, for the expenses of meetings, travel, etc.
6. The Commiﬁteé hopes that the ILC ﬁay be a~perman¢nt body, 5ut'it‘alsd
feels that it might be desirabie, in the first instance, to establish the '
Commissioﬁ on a provisibnal basis. It recomﬁeﬁds, théfefore,,tﬁatlthe

members of the Coumission be elected for a term of three years, but that they

be eligible for re-electicn if the Commission is continued in being after, this

experimental périodr«: ~.

Te The Comittee recognizéd that the tasks entrusted by the Geﬂeral Assembly
%o thé ILC might very in fheir>néture. Some of the tasks might.ihvolve the
lﬁ;éfting of a coﬁventibn.on a subject %hich has not yet been regulated by

nternational léw or in?régard to<which.the law has not'yét-been highly
developéa_qr formulated in-the ﬁractice of States. cher tagks might, on the
other hand, in%olVe the moré precise formulation and system@tizaﬁion of the
law in areas where there has been extensive State.practice, precedent and
doctrine.* For conveniénce of reference, the.Ccmmittee has referred to the
first type éf task as !progresgsive developmen "ﬂahd to the sécond type of task
’15 "codification;” and it s&gges£s the following procedures which it considers

would be appropriate respéctive;y in each of these cases. The CommitteeA

*. The‘representativé of Sweden dissented from this view in his statement
annexed tB the summary record of the meeting of 11 June 1947,
document A/AC.10/SR.2L. A :

- /recognizea that .
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recognizes that the terms employed afe not mutually exclusive, as, for example,
in cases whefé the fprmulatioﬁ and sysfematization of the existing law may
lead to ﬁhe‘conclusion thai some new rule should be suggested for adoption
by States. |
8. If the General Assembly should refer to the bommission a pfoject for the
progressife Qeveiopmenf of the law (as defined iﬁ the precéding paragraph) the
Conmittee recomﬁends that the Commigsion should foilow a procedure .on the
following iines:
(a)v The Commission should asppoint a Rapporteur. By a ma jority. of
eight votes to seven the Sormittee recommends that in the choice of
Rappﬁrteur the Commission éhould be f£¥ee To go outside-iﬁs ownl membership.
(b) The Commission, in conjunchion with the R@pporteur,lshould formulate
a plan of‘work. -
(c) A questicnnaire sghould be circulated to goﬁeénments, inviting them
to supply informstion and daﬁa relevent to the plan of work within such
time as thé reference from the General Assembly may demand.
(a) The'Coﬁmission should appoint e small'sub;committee to work with
the Rapporteur on the preparation of interim.drafts pending receipt of1
roplies to this questiommalre. By a majority cof eight votes to six the
' Cbmmittee thoughf that membership .of this sub-committee need not Ee
limited to members of the Commission itself.
(e) The Committee dscided %o recommend that the Commission should-be
authorized to comsult as desired with séientific institutions, end by a
majority, that it be authoxrized to bonsult, if necessary, with
individual gxperts. |
(f) It was sgreed that the Commission should periodically consider the
.ﬁrafts; end
(g) That when the Commission considers a draft to be in satisfactory
form'it should be issued as & Commigsion document by the.Secretariat
ﬁith guch explanetions and éupporting ﬁateriai as the Cormission considers

[ arrvanei ate
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appropriate, and should be given.fne’widest possible pﬁolicity. The

publication should inolude any iﬁformation supplied to the ILC in reply
to the queétionnéire referred to in sub—paragraph‘(c) above. The

governments should be requeéted to‘submit‘any'oomments on this Commission
document within e reasonable.time.

(h) The Rapporteur and the sub-committee would reconsider the draft
.taklng into consideration- any comments or suggestions which have come to
. the attention of the Commission through the Secretariat. They would
fpreﬁare a final draft and explanatory report which the Commission would

considef, and, if adopted, would submit, together with its own, |

recommendations through the Secretary-General to the General Assembly.
9. By a majority the Commlttee decided to recommend that the IIC should be

.

authorized to con51der projects and draft conventions recommended by
governments, other United Nations organs * gpecialized agencies, and those
official bodles established by inter- governmental agreement to further the
progressive development-of international‘law.and its codification, trensmitted
to it through the}Secretary-General, and that in such cases the Commission |
’“ibfollow a nrocedure on the followiné lines:
(a) If the Commdssion is asked to consider a project not yet ) ,
formulated as a draft convention, it should: |
(1) formulate a plen of work;
(ii) circulate a guestionnalre to governments and to such of the

organs of the United Nation83 specialized agencies,; and
official bodies mentionéd above, as are concerned, inviting

comments to be transmitted within a reasonable time; and
(111) submit a report with recommendations to ‘the General’Assembly.

S

* The Committee unanimously recognlzed that the Economic and Social Council
possesses the right of initiative 1n proposing conventions.

/(iv) if tﬁe
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(iv) 4if the General_Aeeembly snouid'then invite the Ccmmission to
.continue working on the proaect the Comm1351on should fol1ow
in substance the procedure outllned in paragraph 8 above,
- except that the questionnaire referred to in 8 (¢) may not
in such a cese oe'neoeesary. - .
(v) in the case of eome projects submitted to the Commission in
‘this way it might be sufflolent that the Comm1551on should
_ consult Vlth ‘and tender advice to the government orgamn, or
“hody concerned and in such cases the prooedure _suggested in
v ‘ thls~paranraph mlght not be necessary; but the full record of
"each such oaee should be made public by the IIC.
(b) If the Commission rs agked to oonsider a draft oonvention already
formulated but»not signed by plenipotentiaries, it should:
(i) ‘etudy tne draft and compare it with any other drafts orﬁ o
. projects on the’same or on & cognate subject; - | f
Qii)’ circulate a questionneire as in (a) (ii) abcve; ind.
> (iii) report with reoommendations to the Generai Assembiy.
‘(c) If the Commlssion is asked to con51der a draft conventlon already
lened by plenlpotentlarles, it should take into oonolderatlon any

]

" decisions which the General Assembly nay adopt'in pursuance of the

/

recommendations made in paragraph 17 below.
According to the view of three of the members of the Ponmlttee the

initiative for undertaking studies and making recomrendations i'cr the ) |
. o A .
progreesive development of international law, lies sclely¥* with the Genersl

-

As sembly under the terms of the Charter. t was thercfore their view that the

IIC wasjconstitutionally precluded from making reconmendations te the

H

¥ In the view of one of tnese memoer* the loonomic and Scoial Ccuncili, under
the authority of the General Aesembly, also hae the right of initiative
in matters within its cenpetence.

. o /Goveral Asscubly oxf
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General Assembly on prodects other Jhan those xeferred to it by the
General’ Assembly itself

10. For the~ codiflcatlon of 1nternat1&nal law, the Committee recognized that
no clear-cut distinction between the/formulatlon of the lew as it is and the
\law as 1t ought to be could be rlgldly malntﬁlned in practlce. It was Pi,i éd
out that in eny work of codification, the codifier inevitably has to fill in
gaps in and smend the law iq the light of new developmenps. The Committes by
a majority voté, however, agreed that for the purposes of the procédurgs
adopted below, the definition given in ﬁaragraph 7 ébévé would be applicable.
11. The Committee by a mabority decided to recommend to the General Assembly
that it adopt & resolution instructihg IIC to sﬁrvey tﬁe whole field of
customary interﬂational law, together with any reievanf treaties, with a
view to selectlng toplcs for cod_flcation having in wind previous
governmental and non-governmental projecta; that 1f the IIC flnds that
codification of a partlculq; topic is desirable or neceggary, it should

. . N
vregent its recommendations to the General Assembly in the foym of draft N

[ Y - . ) - . . \
Eples of multipértite conjentions; and that, if the Geperal Assembly shoui&'
the ILC to prepare a draft convention on &ny subject, or to explore
ﬁhe ﬂgcessity or desirability of prepéripg'éuch aﬁdraft convention, IIC
should give precedence to compl&ing wifh such requést;
12, The Committee then'decidedsthat a procedurafon the following lines woﬁld
be appropriate for giving effect to the above resolution of the General
Assembly:‘ /
(a) Unless-the topic has been-selected by the General'Asseﬁbly the
Commission should meke the s;rvey indicated in the resélution of the
General Assembly end select a toplc cr toplcs to be considéred for‘
treatment, having in mind prefious géve:nmentgl and non-governmental
proJjects. -‘
(b) The Commission should appoint a ﬁapﬁgrtéqr for éach topic to be
treated,’
/(¢d The IIC
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(éj\‘The IIC in conjuﬁction with the Rappocrteur should formulate a plan
‘of-work-aﬁd éirculafe-a request to governments for the texts of ;
peftinent laWs, decrees; judicial decisionsg, treaties; diplomatic
correspondence, aﬁd other éomparable data, to be submitted Mithip a
reasoneble time. ~ : ‘
(d) The Commission should appoinf a smallJSub-dommittee fo work with
the Rapporteur on the‘preparation of interim drafts pending recelpt of.
the informetion requested in ‘the precédipg éub-paragra@h. - .
13. The workkshould-proceei according to the following plaﬁ:
(a) Thé resﬁlts of the "study of any particular topic should take the
“form of oné or moxre sets‘of draft axticles of multipaitite cqnventions,
(b) The text of each draft article should be followed by comment
_.contéiﬁiné:“- | |
| (1) Complete'preéentation of =11 précédent§ and.other‘relevant
. data including treaties, viewé of leéding publicists; etc.
(ii) Conclusions relevant to:
- (1) The measuré of agfeement in the practice of Sfates and

in doctrine on each point involved; - -

(2) .The areas of divergence or disagreemént in practice-

A

and doctrine. _
'<iii) The argurents which have bgén advanced in favour of one or
~ another SOlution; in cases where Aivérgence'or disagggemept
‘exist.
‘(c) There should be consultation as éesired with scientific
linsﬁitutions, and, if necessary, with individual experts. The
consultation with individual experts was recommended by a ﬁajofity cf
”thé Commi ttee.
(&) The Commission should périédically consider the drafﬂé; and

(e) When the Commission considers a draft to be in satisfactory form it

/sheuld be



should be irsued as a Commission document by the Secretariat with such

explanations and supporting material as the Commission considers
appropriaie,_and should be given the widest possible éublicity. The
publication shbuld include any'information supplied to the Ccmmission in
reply to the request referred to in sub-paragraph 12 (c) above. Th?
éovernmgnts shcould Dbe requested to éﬁbmit,any comments on this Cermission
document within a reasonable time.
1, The Rapporteur and the sub- commlttee would then reconsider the draft,
taking into con81deration any comments or suggestlons which have come to the
attention of the_ILC. They would prepare a final draft and explanatory
report-which the ILC would consider, end, if adopted, Would submit, togéther
with its own recommendations, through the Secretary-General, to the General
Assembly.

15. ‘These recomme?daﬁions might be either:
(2) That no further action be tdﬁen in view of theafaqt that the ;eport
hasg alréady been publighed, or
(b) That the General Assembly should adoptjall or part of the report by
regsolution,* or } | ) | :
(¢c) That thé\Geperal Assembly should recommend the draft to States for'
the conclusion of a convention; or ‘
(d) That the General Assembly should convoke a épecial conference o
consider theyconclusiOn of a convention.
The Committee apprec1ates the fact that the General Assembly might in
any of these cases think flt to refer the drafts back to IIC for
recon81deratlon and redraftlng.

16. The Committee also considered a number of suggested means of encouraging

the progressive development of intermaticnal law by improvements in’ the

¥ This sub-paragraph was adopted by a majority of the Committee,’

X ) ' /technique of
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technique of multipartite instruments. It was pointed out, for instance, that
absence of uniformity in the drafting of the fofmal.clauﬂes of multipartite
conventions sometimes leads to unnecessary delays in concluding them as well
.as creating certain difficulties of int;rpretation afterwards. A majority of
the Commifﬁee therefore desired to recommena that the ILC should consider this
matter and the ways and means of bringing about‘impro#emsnts\in the technique
of multipartite instruments in relation to such matters as uniform treaty
clauses with. a view to ultimate recommendation to the General Assembly. It
was understood, of course, that the adoption of any plaﬁses,as the ILC might
draw up would-be entirely opticnal for the parties to'any_multipartife
convention, and that the recommenéations of phe JLC would only concerm the
formal clauses of multipartite conventions. |

17. Another matter considered by the Committée waé fhé utlllty and importanée
of encouraging the ratification of and accesslon to mul?ipértite conventions
already concluded. A majority of the Oommittée desired that the ILC should
ccngider this_matte:~with a view to ultimate recommendation to.the

General Assembly.

'18. In connection with the development of customary international law, as well

as with the development of the law throﬁgh the - judicial process, the
Eommittee desiréd to reccmmend that the ILC'cénsider vays and means for
making the evldences of customary interpational law more readily -available by
the compilaticn of digesﬁs of State practice, and by the collection and

publication of the declsions cf national and‘international courts on

international law questions.
19. -The Conmittee was also agked by‘the General Assgmbly to study methods of
securing the co-operation of the sevefa; organs of the United Nations in the
task of the progressive development of international law and its eventual
codification. On this point the Cammlttee reccmmends: _
(a) That the IIC should be authorized, if need be, to consylt with eny
of the organs of the Unlted Natlons on any draft or projeét %hé subject

[matter of

-
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matter of which is reievant t0 the functions of‘thé particular organ.
{b) That in projects referred to it by a competent organ.of the .
Upitéd Nations the'ILC should be authorized, if it thinks\it,desirablg,
to make interim reports to the oréan concérned prior tOfsubmitting,itsf
final report to the General Assembly;’ Thiélresolution was carried by a
maJjority in the Committee. A minority of the membefs dissenﬁed from it_\
on the grdund tﬂét, in their view, 1t would not be in accordance with the
provisions of the Charter for ‘any orgen of the Uhited Nations, other fhan
the General Asgembly,¥* to refer a proﬁecf to the IIC.
(c) That,ail IIC docﬁments which are circulated .to govérnments‘shguld
also be circulated to the orgens of the United Nations for their

-‘ information; and thét such orgens should be free to supply an&ldata or-
meke any suggestions to the Commissiod. ‘

20. The Committee was also asked to -study methods of enlisting the = - -

\.
\aSsistance of such national or international bodies as might eid it in the

) .
—atteinment of its obJjective of encouraging the progressive development of

international law and its eventual codification. On this point the Committee

4 ~

recommends:

~ .
s —

ﬂka) That the ILC should be authorized to conquit eny national or -
international organization, official or non-officiai, on any matter
Sntrusted to it, if and when it believeé that such a pr;cedure might aid .
it in thg attainmentvof its objectives.{ A minofity of the membeyrs of the
Committee were of theiopinion that sﬁch'gonsuitation should be limited to
—orgaﬁizations included in the list referfed tO‘in the sub~paragraph .

l followi;g. - | B |

(B) That for the_purpéséyof the distribution of ILC doclments the

Secretary-Genéral; after consultation with the ILC, shculd draw up &

¥ Two members of this minority desire to add to this sub-paragraph the -
following words: "or the Economic and Social Council under the authority
of the General Assembly"”. :

/list of national



\

list of natignal and internatiocnal organizations dealing with cuecticas ou
international law. In drawing up this list'the Secretary-General would
take into account the #ecessity of having the national organizaticns of
all the members of the United Nations représented on the list.

(c)' That, in the oonsultatlons referrea to in sub-paregraph (Db) of this
paragraph, the Commission and the Secretfry -General should take into
account the resolutions of -the General.Assembly and of the Econcmic and

' Social Council concerning relations with Franco Spain, and that
ofgani;atidns which ccllaborated with the nazis and fascists should be
ekcluded both from consultation and from tﬁe lisf.

) By a majority, the Committee decided to refer specially to the
nacesslty and importance of frequent consultation between the ILC and the
orgaﬁs of the Paﬁ—American Union.whose tasgk is the codification of
international law in <he In%er-American System, without, however,

disregarding the ciaims of other systems of law. Three members of the

~
!

minority dissenting from this resolutlon deéiie 1t to be recorded that in
their opinion this resolution,” by singling out the Fan-American Union for
special méntion, creates for that Union a privileged position, and ——
thgreby violates the principle of‘equalit& between nations'and between
systems of law. They'éré of the opinion, thap the resolution might be
taken to imply thét‘thg work of States, other than those represented in

the Pan-American Union, is of .less importance for the IIC, and that the

IIC need not maintain equally close contact with such other States.
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