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DRAFT INTERNATIONAL COVENANTS ON EUMAN RIGHTS AND MEASURES OF IMPLEMENTATION:
PART III OF THE DRAFT COVENANT DRAWN UP BY THE COMMISSION AT ITS SEVENTH SESSION
(E/1992, E/CN.4/635/ada.5, E/CN.4/L.67/Rev.1, B/CN.4/L. 21 fRev.2, }
E/CN.4/L.168/Rev.1, E/CN.4/L.169, E/CN.4/1.170, E/CN.4/L.172, E/CN.L/L.1T3,
E/CN4/L,1Th) (continued) N

Additional draft article proposed by the delegstion of Frence (E/CN.4/L.67/Rev,l1)
(continued)

Mrs. ROOSEVELT (United States of America) said that elthough the
revised Polish emendment (E/CN.4/L.168/Rev.l) was better wordsd, it still did
. not express vhat was intended as well as the revised French-proposal '
(E/CN.4/L.67/Rev.1). The Chilean amencment (E/CN.4/L.169) wes more restrictive
and the final part was repetitious., If the French repreéentative was prepared
to accept the singular "law" fer "lawa“.in_tha English text of his proposal,
retaining "lois" in the French, she could support it, pressing only the
United States amendment (E/CN.4/1.114/Rev.2) substituting the vord "recognized”
for "exercised". : '

Mr. JUVIGNY (France) accepted the singular "law" ip the English text;
"law" end "loig" had the broadest commotation. The Commission should decide
between the words “recognized” end "exercised". The word "permitting”, to
which some objections hed been raiaed, wes nbt essential; 1t should be put to
the vote separately. The Chilean amendment (E/CN.4/L.169) was en ettempt todispel
fears that vere wholly illusory, and it was therefore unnecessary. The French
proposal reproduced the wording of article 18 very closely and thus complied
with the General Assembly’s request that the two covenante should contain as
many similar provisions as possible. That was particularly important with such
e key erticle, The Chilean amendment was, moreover, more restrictive than the
French vroposal, as it referred onlv to the ecomomic, #rrial and cultural rights,

Mr. HOARE (United Kingdom) corrected some errors in the text of his
emendment (E/CN.4/L.170), substituting the word "law" for "laws" and placimg
commag after the words "guarantee" and "party". In substance the United
Kingdom amendment and the French proposal'were both” intended to provide that
when a specific obligation deriving from domestic law eor from a convention
was held to be of a higher standard then that prescribed by the covenant. the
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1atter would not be interpreted as permitting a State to derogate from that
‘obligation. _The French proposal as amended, however, was nnsatisfactory in
referring not to such apecific obligations but to the rights in the most
general ‘terms. The Commission wes trying to convey that the specific aspects
of an ILO convention, for example, would continue to retain their validity
freg;rdfessiof any relevant provision in the covenant and his amendment gave
precise expression to that intention. He would be prepared, 1f the Commiseion
thought it necessary, to delete the word "permitting", chenging"derogation” to
"derogating", and would accept the insertion of the word "fundamental" before
"human rights but he still fe]t .that the word "any" was broader. The

A United Kingdom text would ensure that specific dbligations were fully preserved
: so far as the covenant was concerned. A State could denounce e convention but
it would not ‘be able to rely on the covenant in doing 8o. The phrase "any .
human rights and freedoms" would apply to both covenants. '

Mr, JEVREMOVIC (Yugoelavia) gaid thet his suspicions of the French
proposal had not been allayed by its revision. He still could see no reason for
the inclusion of the word "abridging" as well as "derogation” "abridging" vas
adequate, "derogation was too wide. He preferred the Chilean amendment
(E/CN 4/1..169), at any rate in the Russian version. The French version of that
amendment contained the phrase "porte atteinte" (derogation) to which he took
exception. He could vote for the Chilean amendment as it ap-eared in Russian
but not for the version in French. The discrepancy should be removed.

Mr WAHEED (Pakistan) was in favour of the inclusion of an article y
ensuring that in any conflict between domestic law and the covenant the higher
. standard.should prevail. The revised French text was still ambiguous. The
Polish‘textvdid not convey its author's professed intention. He would have
supported the suggestion for the amendment of the French proposel made but not
pressed by'the Greek representative at the previous meeting. The Chilean
amendment was worded more precisely and expressed without ambiguity the intention

of maintaining the validity'of domestic law but enlarging its scope; he would
support it. - '

Mr. AZKOUL
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Mr. AZKCUL (Lebanon) would support the revised French propogal
(E/CN.4/L.67/Rev.1) but could also support the Chilean amendment (E/CN.k/L.169)
if the Chilean representative accepted the deletion of the words "economic,
social and cultural”. That deletion was necessary, beceuse a State might use
them to Justify the curtailment qf civil and political rights in order to promote
economic, social and cultural rights. That was not a mere hypothesis: in some
countries civil rights were actually sacrificed to economic rights. A State
night enforce the right to adequate housing simply by violating the civil rights
of the owners of all large houses., Both the Chilean and the Polish amendments
were .- open to that kind of interpretation. Furthermore. the deletion of those
words would be a practical method of proving that the Commission really believed
that all human rights were parts of a single whole, The Lebanese delegation
hed strongly advocated the separation of the covenants but maintained that the
rights incorporated in them were complementary. The Polish representative had
.stated his preference for s single covenant he was being given the opportunity
to show that he regarded the economic social and cultural rights as
indissolubly linked with the civil and political rights, '

'Mrs. FIGUEROA (Chile) observed that the words "a pretexto" had been
used in the original Spanish version of the Chilean amendment (E/CN.k4/1.169):
thée word "pretext” should be substituted for "grdunde" in the English text.

Mr. HOARE (United Kingdom) said that the Chilean amendment
(E/CN.4/1.169) was objectionable because it was far more limited than the French
proposal or his own. In effect it said that the pretext that the present
covenant falled to recognize or recognized to a lesser extent any human rights
should not be ellowed to justify restriction of the rights in question. The
assumption that the covenant on economic, social end cultural rights would not
recognize a given right in the economic, social and cultural fields was qﬁite
unfounded. With regard to the question of recognition of & right to a lesser
extent in the covenant, a State could simply claim., without going into the
question of greater or less that there was a conflict between the terms of the
covenant and the provisions of one of its laws or a convention to which it was
a party and take the position that it was obliged to follow the provisions of
the covenant. From the practical point of view the Chilean text was

/inadequate
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inadeguate and inferior in formulation to the French or United Kingdom
.amendments. Moreover the point raised by the Lebanese representative in
connexion‘ with the Chilean amendment was covered by the broed and general
. language of-the United Kingdom proposal, end by -the French 'pronosal.

Mr. NISOT (Belgium) said that the criginal wording of article 18,,

‘ paragraph 2, eatiefied him but he would vote egainst the French proposal :
(E/CN h/L 67/Rev 1) end the United Kingdom provosal (E/CN. b/1. 170) because they
ueed the verb permit" ' In stating that the covenant could not be interpreted
a8 authorizing derogation from laws which ‘had more favourable effecte than the
minimum laid down in the covenant, the drafts implied conversely that the
covenant would not derogate from those 1aws He accepted the Chilean proposal
(E/CN. h/L 169) since he saw nothing incompatible in prohibing a contracting
State from uaing the nretext of the covenant's existence to Justify the

: exerciae of ite right to derogate from 1aws of the kind envisaged.

Mr. BORATYNSKI (Polend) submitted amendments (E/CN.B/L.172,
E/CN.4/L.173 and E/CN.4/L..174) to the Chilean, French and United Kingdom
proposale respectively adding a provision to the effect that each text applied
if the laws and conventions in question vere not contradictory to the provisions
'and spirit_of the preeent covenant anq the Charter of the United Nations.

Mrs. FIGUEROA (Chile) said, in reply to the criticism of the
restrictive character of the Chilean text, that the intention had been to
'prohibit derogation from human rights and individual freedoms guaranteed in the
covenant or in other inatrumente. The basic idea was that the provisions of
" the covenant ehould not aerve as a pretext for restricting rights which .were
more fully gnaranteed under nationel legislation or international conventions.

" The concepts of restrictianend.derogaticn were complementary and should both

T ) sad
' 1 She could not agree with the representative of Lebanon that the
reference to "econmomic, socisl and cultural humen rights" in the Chilean text
could enhanger civil and political rights. That epecific reference was
appropriate in a covenant on economic, eocial and cultural rights. . Moreover,
a parallel reference could be ineerted in the covenant on civil and political
rights. To meet the objectiona raieed she would, however agree to the
deletion of the words "economic, social and cultural” provided that the text
would then be amended to read "any of the fundamental human righte".

' /The Chilean
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The Chllean delegation Imrd no objection to accepting the Polish
amerduent (E/CN.4/L.172) although in its opinion that amendment did not greatly
improve or clarify the text.

Mr. HOARE (United Kingdom) was unable to accept the Polisnh amendment
(E/cN.4/L.174) which mede nonsense of the United Kingdom text by presupposing
thet any recognition or gwarantee contained in the law of a State or a convention
to which it was a party could be contredictory to the spirit of the covenant and
the United Nations Charter., It would be extremely undesirable for & United
Nations body to admit the possidility that rational laws or intermational
conventions recognizing or guaranteeing human rights could bve inconsistent with
the terms of the covemant or of the Charter.

Mr, JUVIGNY (France) agreed with the position of the United Kinglom
representative and said tlat the Polish amendment (E/CN,4/L.173) to the French
text was unacceptable to him,

The premise of the Frehch proposal was that in case of & conflict
between the covenant and & previous law or convention, the text affording a
greater extent of human rights should prevail. The Polish amendment {fould
create a vicious circle and would destroy the meaning of the French propesel,

Mr. MOROZOV (Union of Soviet Soclelist Republics) said that no
objection was possible to the Polish amencments on the grounds of inconsistency
with the provisions of the coverant and of the Charter, Ee noted with pleasure
that the Chilsen delegation had accepted the Polish amendment to 1ts proposal,

Referring to the Lebanese repreesentative’s sugpestion for the
deletion of the words "economic, social and cultural" from the Chileen ﬁ\ext .
he was unable to underatand the amxlety expressed regarding the possible '
implementation of economlc, social and cultural rights at the cost of civil and
pollitical rights, Economic rights were the key to all other righte and there
was no question and no possibvility of cancelling civil and political rights in
return for economic rights,

\ /I the
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If the fears of the representaetive of Lebanon were not allayed, he could
request & separate vote on the words to which he had objeoted. The USSR
delegation would vote for the retention of those words which it considered
appropriate and would vote for the Chilean proposal as & whole with the Polish
amendment. Even 1f tho deletion suggested by the Lebanese representative )
was accepted, the USSR delegation would support the Chilean text with the
Polish amendment. _ i

The USSR delegation could not agree that the-Pollish amendment made
nonsense of the United Kingdom proposal; .it was clear that with the Polish
amendment, the United- Kingdom proposal would mean that colonial laws inconsistent
with the:covenant and the Charter would be imadmissible. Without the Polish
amendment restrictive colonial laws would remsin intact. 7

He could not agree with the United Kingdom representative that the
Commission could not admit the possibility of inconsisteney between laws or
conventions on human rights and the coverant or the Charter. It was significant
that in the view of the United Kingdom representative the concept of human rights
encompassed the right of millionaires and monopolists to exploit the resources
of colonial territories. The. United Kingdom proposal must be considered: in
the light of paragraph 3 of the article adocpted by the Commission on self-
determination of peoples. The United Kingdom text was designed to evade the
provisions of that peragraph which was unfavourable to colonial Powers and
thereby to perpetuate the unfairness and the injustice of guasi-legal conventions
and reguletions gover'ning economically under-developed areas. The United Kingdom
proposel constituted a threat which would not affect the USSR directly but which,
as a responsible Member cf the United Nations, it felt impelled to stress.

The USSR delegation still felt that the original French proposal was
based upon an imaginary danger and was therefore pointless exée;pt. as a manosuvre -
t0 gain support of the position of .colonial Powers. It was inconceivable that
& State would restrict rights within its own country because & covenant imposed
lésser obligations in that sphere. - Nevertheless, the USSR delegation considered °
that of the proposals before the Cormission, the most satisfactory was the
Chilean text with the Polish amendment.

e

fir. BORATYNSKI
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Mr. BORATYISKI (Poland) observed that the United Kingdom representative
had seid thet there could be no humsn rights guaranteed by law which wexe
contradictory to the provisions and spirit of the covenant or of the Charter,
as though stating & truism. The Polish delegation considersd that staiement
entirely inmaccwrate. What was meant by economic , 8ocial and culturel 'righta
wag goverrment regulations applying to those fields. Literally thousands
of examples could be cited of such regulations which were in complete
contradiction with the conception of human righte as laid down in the Charter
and in the covenant. It would be particularly easy to find such exemples in
laws applylng to colonial territories, but they also abounded in advanced
countriea, in at least one of which a law on the equality of education wes
Interpreted as permitting segregation,

The purpose of the Polish amendment -« which had been accepted by the
Chilean representative but rejected by the United Kingdom and French represen=
tatives -~ was to state clearly and mnequivocally that the covenant did not
recognize the validity of such lawe and conventions in the field of humen
rights as were contradictory to the provisioms either of the Charter or of the
covenant iteelf. If either the French or the United Kingdom texts vere
edopted without the .Polish amendment, the Commissicn would thereby recognize
that existing laws end conventions took precedence over the provisions of the
covenant, and thus at a eingle stroke prevent the covenant from achleving any
Progress towards greater enjoyment of human rig;lits.

Mr. HOARE (United Kingdom) said that the USSR and Polish representabives
had entirely misunderstood his emendment (E/Ci.%/L.170) and misconstrued his
motives. When drafting that text, he had not for a rossnt had in mind the
colonial territories. Colonial administration had becoms a favourite whipping
boy with come delegations; but he repudiated the suggestion that he had been
guided by the desire of preventing any chenges from being made in that
administration in consequence of the covenant.

On the. contrery, in drawing up the amendment he had endeavoured to
taks into eccount some of the difficulties raised in the debate, including the
point made by the USSR representative, even though he did not recognize its
validity. An objection had been made %o the French proposel (E/CN.4/L.6T/Rev.l)

Joecause
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because, like the text of article 18 adopted at the Seventh session, 1t spcke

of derogation from rights and freedom and could therofore be interpreted as

" protecting the right of exploiters to exploit. To meet that cbjeoticm, the
United Kingdom amendment spoke of the recognition cr guarantee of tliose

rights under the law or under an existing comvention, thus ma.king it cléa.r that
the entire article applied only to rights which had & legal basis. BHe drew
attention to the fact that his amendment spoke of recognition of rights and
freedoms under the law, and not of their limitatlion or suppression by law;

.the meaning wes that, if thet recognition was greater than in the covenant, the
covenant could not be invoksd as an excuse foar lowering the prevalling
standards of human yights or for failing to ralse them. He had used the

words “of any human rights and freedoms” as the most general terms possible;
but if the Commission preferred the reference to be to "fundamentel rights and

freedoms"”, as in the French proposel, he would be prepered to accept that
wording. | s ' B

He was swrprieed that she Chileen yeprecentative had a.ccepﬁed the Polish
amondment, because 1t made nonsense of her text, precisely as it would of his
own. To admlt the poesibllity that the legal recognition of any human right

or freedom could be contradictory to the Charter or the covenant was a
contradiction in terms., That was his main obJection to the Polish amendwent;

& Becondery objection was that, assuming for a momert that a valid human

right could be found the recognition of vwhich was in contradiction with the

Charter dr the covenmant, 1t would be precisely from that right-- presumsdly

representing progress.-over those two documents -- that derogation would be
permitted under the Polish amendment, Heo could only regaxd such a suggestion
as nonsensical. ]

Mr, JWIC":NY (Frence) wes in general agreement with the United Kingd.om
representative with regard to the Polish emendment. Any law or convention
which gave a greater guarantee of a right or freedom than the covenant
could not.possibly be in contradiction with elther the covenant or the Charter;
if it was 1in contradiction with those instruments, it must fall below the
provisions of the covemant, and the proposed article would, by definition, -

/ot be



not be applicable to 1t., The delegations which had ettacked the French pr
had either misread or misinterpreted it.

The CHAIRMAN stated that the dsbate on the new article proposed by
France (E/CN.4/L.67/Rev.l) was closed.

Mr., AZKOUL (Lebanon) proposed thet representatives should be
permitted to speak on the Polish amendments, on which they had not had an
opportunity to state their views,

That proposal was adopived by _,13 voteg to none, with 5 abstentions.

The meeting rose at 1 p.m.

5/6 p.m.






