UNITED NATIONS
ECONOMIC IR
WS
AND (s
%«’?ﬁzﬁ;’
SOCIAL COUNCIL

Distr.

' GENERAL

E/CN.L4/1075

15 February 1972

ENGLISH

ORIGINAL: ENGLISH AND FRENCH

COMMISSION O HUMAN RIGHTS
Twenty-eighth session
Item 4 (d) of the provisional agenda

ELIMINATION OF RACIAL DISCRIMINATION

REPORT OF THE AD HOC WORKING GROUP OF EXPERTS
UNDER COMMISSION RESOLUTION 8 (XXVII)

Study concerning the question of apartheié from the point
of view of international penal law

CONTENTS
Parapraphs
INTRODUCTION
Mandate and compoéition of the Ad Hoc Working Group of Experts . . - 1 -2
Resolutions on apartheid considered as a crime against humanity . ‘ 34
Aim and plan of the study >
L2 Doctrinal aspects: the concept of international penal law
in doctrine 6 ~ 25
(a) Introduction 6 -8
(b) The history of international penal law . 9 - 13
(¢) The origin of international penal law . 1k - 15
(d) International penal law ratione materiae < . 16 - 19
(e) international penal law ratione personae 20
(f) International and domestic jurisdiction in the Sl

procedure of international penal law

72-03565



E/CN.L/1075

English
Page 2
CONTENTS (continued)
Paragraphs
3 . - 26 - 70
TI. International instruments . . « « « « oce o o o c0 o i
(a) General Assembly resolution 95 ] . aa4E Ia"EE 28
(b) Universal Declaration of Human Rights . . . . . . . . - 29 - 31
(¢) Geneva Conventions of 12 August 19k . ... . L 32 - 33
(a) International Covenant on Civil and Political Rights . 3~ 36
.. (e) Convention on the Prevention and Punishment of the
Crime of Genocide . v v v v & v & v o v e e e e e e e 37 - L8
- (f) Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes against Humanity . kg - 51
(i) Draft proposal to define the principles recognized
in the Charter of the Nuremberg Tribunal and in
the judgement of the Tribunal: draft proposal for
the establishment of an international court of
criminal jurisdiction: memorandum submitted by °
the representative of France (A/AC.10/21) . . . . 53
(ii) Report of the Committee on International Criminal
Jurisdiction: Geneva report (A/2136) and report of
the 1953 Committee on International Criminal
Jurisdiction (A/26L45) . . . . . . . . . ... .. S5k - 6k
(iii) Draft Code of Offences against the Peace and
Security of Mankind (A/2693) . . . . . . . . . .. 65 - 70
III. Remarks of the Working Group on the basis of doctrine and
international instruments . . . . . . . . . . . . .. ... 71
Iv. Analys%s.of the policies of épartheid with a view to
determln}ng the elements to which international penal
Jaw applies . . . . v . oo o e e e e e e, T2



VI.

VII.

VIII.

IX.

CONTENTS (continued)

Elements of the policies of apartheid brought to light in the
work of the United Wations, and in that of the Ad Hoc Working

Group of Experts in particular, to which international penal
law might be applied

- . - - e« e e ° . . © o e+ e . -

(a) Treatment of civilians, prisoners, detainees and
persons 1n police custody

(b) Murder of Africans in South Africa and Southern Rhodesia .

(¢) Extermination . .

(d) Servitude through slavery-like practices such as those
provided for by the Masters and Servants laws

(e) Deportation and other inhuman acts committed against
the civilian population

Elements of the policies of apartheid within 1nternat10nal
penal law . . . . . .+ 0 e e . .

(a) Huremberg principlesS . . « ¢ o o o « o o o o o o « o

(b) Apartheid in relation to the Convention on the Prevention
and Punishment of the Crime of Genocide . . . .- .

(¢) The Geneva Conventions and apartheid . . . . . . . .

(d) The "inhuman acts resulting from the policies of apartheid”
in regard to other human rights instruments (the policies
of apartheid as gross violations of human rights and as

a crime against humanity) . . . . . . .

The responsibility under international penal law in regard to
the policies of apartheid . . . « « « « « ¢ ¢ ¢ o 0 0 v oo

Conclusions and recommendations . . « .« « « o o o e e e 0.
A, Conclusions . . « « « « =
B. Recommendations . « « o « s o o o o o o o o e

Adoption of the report . . « « o o « » 0 o

E/CN.L/1075

English
Page 3
Paragraphs
73 - 110
76
7 - 79
80 - 92
93 - 97
98 - 110
111 - 1h7
112 -~ 124
125 - 135
136 - 1k2
1h3 — 1h7
148 - 152
153 - 168
153 -~ 160
161 - 168
169



E/CN.L /1075
English
~Page L

INTRODUCTION

Mandate and composition of the Ad Hoc Vorking Group of Experts

1. At its twenty-sixth session, the Commission on Human Rights,_in resolution

8 (XXVI), 1/ requested the Ad Hoc Working Group of Experts established under
resolution 2 (XXIIT), 2/ which had been commissioned to investilpate @he consequences
of the policies of avartheid, namely torture and ill-treatment of prisoners, .
detainees and persons in police custody in South Africa, to.study, frog the Ponm
of view of international penal law, the question of apartheid, a practice vhich
has been declared a crime against humanity.

(a) The members of the Working Group appointed by the Chai?man of the
Commission on Human Rights in accordance with Commission resolutions 2 (XXIII),
2 (XXIV) and 7 (XXVII) are the following:

Ibrahima Boye (Senegal)

Felix Ermacora (Austria)

Branimir Jankovié (Yugoslavia)

Luis Marchand-Stens (Peru)

Mahmud Nasser Rattansey (United Republic of Tanzania)

(b) Mr. Ibrahima Boye continued to perform the functions of Chairman-
Rapporteur, and Mr. Branimir Jankovié those of Vice-Chairman. Mr. Felix Ermacora

was entrusted by the Group to prepare a draft study from the roint of view of
international penal law.

(c) The present report was drawm up by the Ad lloc Vorkin~ Group at a series
of meetings held at the Headquarters of the United Nations from 28 June to
2 July 1971 (267th to 271st meetinzs) and from 2k January to 4 February 1972
(272nd to 285th meetings). The Group based its discussions on the draft study
prepared by Mr. Felix Ermacora (E/CN.L/AC.22/R.22).

2. _ It will be note@ that this is the first time in the history of the United
Hations that the pol}01es of a Member State have becn the subject of a study of this
nature. Although this problem was raised in the second reporl submitted by the

Special Rapporteur, Mr. M. Ganji, to the Cormmission on Human Rights in 1968

(E/CN.L/979/Add.1, para. 206), the Commission has up to no@ taken no decision.

.lf See Official Records of the Feonomic and Social Council, Fortv-sixth
Session, document E/4B16, chap. XXITT. — — —— ———— e Rln i

2/ Ivid., Forty-second Session, Supplement MNo. 6, chap. IV.
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Resolutions on avartheid considered as a crime against humanitvy

3. Since the Unitcd Ilations has been dealing with the
various decisions have condemned the policy as "being incompatible with the
principles of the Charter of the United Nations and constituting a crime against
mmanity'. 3/ Thus, General Asscmbly resolutions 2202 A (XXI) of 16 Decerber 1966
2307 (XXII) of 13 Decerber 1967, 2396 (XXIIT) of 2 Decermber 1968 and 2506 B (XXIV)
of 21 Noverber 1969 have condermed "the policies of apartheid practised by the
Governrient of South Africn ns a crirme against hunanity™.  Resolution IIT, adopted
by the Internntional Conference on Human Rights on 11 May 1968, in its paragraph L
declared ‘that the prliey of apirtheid or other sirilar evils are a crime against
bw.onity punishable in acerridance with the provisions of relevant international
instruents denlins with such crires”. Furthermnore, the General Assenhly adopted
cn 2h Octeber 1970 the Deelaration on the Occasion of the Twenty-fifth Anniversary

of the United Mations  (resclutinn 2627 (XXV)). Paragranh 7 of the Declaration
states:

policy of apartheid,

a

"V stronsly eondenn the ovil policy of n~partheid, which is a
crine arninst the eonscience and diznity of rmnkind, .. ",
4. The General fisscnbly durine its twenty--sixth session adopted a number of
resaluticons which arce reloevant to the study:

() Res-lution 2775 F (XXVI), cntitled 'Establishment of Bantustans',
eontrins the £ 1l-win- prre~rihuler parasraphs:

"Peenllines its resolutions 95 (I) of 11 Decermber 1946, in which it
2ffirnCl the principles ~f international 1law recognized by the Charter of
the Internnticnal Military Tribunal, NMirnbers, and the judgerment of the
Trilun-1,

"Benrin-s in —ind the ~blisations of all States under international law,
the Chart.r ~f the Unitcd liations, the hurnan rishts principles and the
Geneve Conventions,

M tin~ further thnt under the aforementioned resolution c?imes against
hUTiniE}TTEI;i;:;;Y€¥Cd when enslaverent, dcportatiog ?nd other.lnhuman a?t§
are enforecd nrc~inst any civilian population on politieal, racial or rcligious
rrrunis,
e ——————
3/ The Gunernl Assobly in its resolutions 202? (XX) nf 5 Noverber 1965 and
2262 (XXIT) of 3 Iaverer 1067 eonderned the policies of oprression, rac1?l
deeritinntion and so-resntion practisel in Southern 3hode51a, w?lch constitute
Y erine acninst huranity-?.  The General Assenbly in its reso%utlons ?OT& (XX) of
17 Decermur 1966 and 2145 (XXI) ~f 27 October 1966 condermed “the policies of
2ortheil an? raecinl liscerimination practisced by tpe Governrient of South West
ﬂﬁqg;:_;hich c-nstitute n erime aTainst huqanity§”. Furthernore the gene;a A
Assarily din resolution 2184 (XXI) entitled "Question of Terrltor%es under ozqugue:e
nrinistraticn” adorted on 12 December 1966 (para. 3) condermed “as a crime uf_,&lnsa
hwmnity, the rolic& ~f the Governent of ?mrtumal, WthhlV1?1:te; ;Eeeiiinnmlc Ak
"clitieal ri-hts of the indi~encus population by the sett.emen o rL qS ”
imri-rants in the Territories nnd by the exportin~ of African workers ©on Sou
Afriea, i
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(b) Resolutinon 2784 (XXVI), entitled "Elimination of all forms of racial
discrinination™, adopted on 6 Deccmber 1971, in pa?aqfaph 1 of section II
“Reaffirms that apartheild is a crime against humanity”.

(¢) Resolution 2786 (XXVI), entitled "Draft convention on the suppression
end punishnent of the crime of aparthcid”, adopted on 6 Decemher 1971, contains
the following preambular parasraph: :

"Firmly convinced that apartheid constitutes a total ne~ation nf the
purposes and principles of the Charter of the Inite? Nations and is a crime
asainst humanity™.

In the operstive part, the Assembly recormenled that the Commission on Human Rishts
and the Economic and Social Council should consider the Convention and should
submit the text of the draft Convention on the suppression and runishment of the
crime of apartheid to the Geheral Assembly at its twenty--seventh session. The
Ad Hoc Workinz Group of Experts draws the attention of the Commissinn on Human
Rights to the importance of this draft Convention. E/

Aim and pian of the study

5. It is incumhent upon the Group to find in the policy of apartheid those
inhuman acts which might be constitutive elements of crimes acainst humanity and
to say whether those crimes relate to international penal law and, if so, to what
extent. The plan of the study is as follows: we shall deal, in the first part,
with doctrinal views on the subject. The second part will be devoted to an
analysis of the different international instruments relatin~ to international penal
law. We shall then take up.those practices anl manifestations of the policies of
apartheid which may he considered as crimes under international law.

L/ For the text of the draft Co

of the General Assembly, sec A/85L2 nvention sulmitted to the Third Cormittee

» Paras. 32.3k,
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1. DOCTRINAL ASPECTS: THE CONCEPT OF ‘INTERNATTIONAL
PENAL LAW IN DOCTRINE

() Introduction:

6. International renal law is an essentlal nart of pu]vllggnternatlonal lqw. (
The idea of 2 penal S_Mn is the natural consequénce of the idea that ‘
international law is a nencral leral order. 5/ Accordinm to classical opinions,
every lemal crder must contain the "DOSSlblll’ty of prosecution and punlshment for
leral infractions. If there is no p0551h111ty to mmlsh violations™of rules of :

internation2l law, respect for the provisions of that law would ‘he merelv a moral
requlre"xent D ———

M

7. Accordinrm to Glaser, 'International penal law is the discipline whlch w1th a
view to the defence of international order, defines crimes arainst the peace and
security of mankin?, provides for their punishment and lays Aown. the rules novernlnrr
the responsibility of individuals, States and other. leral entities”, or,
"International penal law, in the sense in which it is currently understood, should
te taken to mean the set of leral rules recornized in international relations which
ere aimed at protecting the international lepal or social order... through the
suppression of acts which threaten it, or, in other words, the set of rules laid
down to suppress violations of the precepts of public international law” 6/

8.  Penal law as part of a lezal_order supposes that culpablllty can be deduced
1mmed1utely from rules pertaining to the same lemal order. It is therefore an
important criterion that penalties can be pronounced on the basis of public
international law even if the 1nternat10nal rules are not. incorporated into the } /
t10m.1 leral systﬁulesmof nenal 1nternat10nal law may be enforced 1mmedlate1y
b}’ orsans of the community of States if such international orsans have been’ expressly

created for this purrose.

() The history of international penal law

9.  The ori~in of international penal law is to be found in particular in the law
of war: the concept of justum bellum, the concept of agpressive war, the ‘question’
of~ ’rave breaches of the law of war, the peace and security of mankind, all these
fall within the context of the concept of international penal law. Th?unhts about
the punishment of rrave breaches of international law are to be found in the

5/ Jescheck, Die Verantwortlichkeit der Staatsormane nach VSlkerstrafrecht
(19527 21,

6/ Glaser, Droit international. pénal conventionnel (1970), p. '165. (Translated
from French). See also: Pella, Le code des crimes contre la paix et la séeurité de
l'humenité, Revue de Aroit international, sciences dipl. et pol, (1957), p. 35.

See also Trifterer, Dormatische Untersuchuncen zur Entw1cklunr' des materlellen
VBlkerstrafrechts seit Nurnbers, Freibers 1.B. (1966),
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classical theories of public international law, inter alia, Grotius, T/ Gentili, 8/
Vitoria. 9/ The vietorious Power should be competent to punish the defeated
Power. The victorious Power has been considered a mandatory of the world commnity
The fiction was advanced that the victorious cormunity wanted to punish the State
which had broken international law. This thinkinn is to be found in particular

in the writings of Vattel. 10/

10. Also, the idea of humanitarian intervention in civil wars had a penal law
background. The nature of such intervention is variously interpreted in doctrine
(see the literature about intervention). ;l/ The very first international
conventions containing provisions about international penal law were the
Convention for the fmelioration of the Condition of Soldiers Vounded in Armies in
the Field, sinned on 22 Aucust 1864, and The Hague Convention concerninz the Law
and Customs of War on Land (Convention 1899/1007). Then, durin~ Vorld Var I, both
sides demanded the punishment of war criminals. The Peace Treaty of Versailles
contained penal provisions in its articles 227 to 230, but, as is well known, no
penal procedure was established to carry these provisions into effect. Article 230
of the Peace Treaty of Sévres provided for the punishment of crimes arainst humanity
allezedly committed by Turkey. During the Second World “ar, the doctrine and
politics of the Allied Powers demanded international proceedinrs asainst war
crines and crimes against humanity. After the end of hostilities in Furope and the
Far East, the proceedincs of Nurembers and Tokyo took place on the basis of the
London agreement of 8 Aucust 1045 and of the declaration of the suvreme cormander
of the Allied Forces (Far East) of 19 January 1946. 12/

11. The MNurembers proceedinzs were the startin-~ point from which :loctrine took up
on a wider scale the problem of international crimes and the bhasiz on vhich the
Un1§ed Nations besan to consider the problem in connexion with the implerentation of
Artiecle 13, parasraph 1, of the Charter after the Nurembers princinles had been
unanimously affirmed by the General Assembly in resolution 95 (I) of

11 December 1946.  The task of formulatin~ the principles of =ternational lav
regognized by the Charter of the Nurembers Tribunal and the ju -erent of the
Trlbuna% was entrusted to the International Law Commission by Lineral Assenbly
resolution 177 (II) of 21 November 1947. This Commission submitted. in 1950, the
text of a formulation consisting of seven principles, in which principles VI and VII

T/ Grotius, De iure belli ac nacis (1625) 1ib. I1, cap. XX, para~raph 40.

.9/ Gentili, De iure belli 1ibri tres (158R8/89) 1ib. I, can. XXV. Here for the
first time the expression “crimes amainst humanity"” is to be found

9/ Vitoria, De indis, sive de i

P ure belli hisranorum in Barbaros (1532),

10/ De ¥ ..tel, Droit des zens (1758) 1iv. IIT, chan

XI, pararraph 135.

11/ ibout humanitarian intervention,

Jurisdiction, m see Lrmacora, Muman Ri~hts ani Demestic

ccueil des Cours. La Have, 1968 IT, p. 377 ss.

12/ See the relevant provisions in document L/CIT.L /006
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contained an enumeration of crimes punishable under international law (Yearbook
of the International Law Commission 1950, page 11).

These principles were not
voted upon by the General Assembly.

12, In the same context fall the attempts of the International Law Commission,

in accordance with General Assembly resolution 260 B (III) of 9 December 1048,

"to study the desirability and possibility of establishines an international

judicial or7an for the trial of persons charged with genocide or other crimes

over which Jurlsdlctlon will be conferred upon that organ by international
conventions" The relevant report of the Commission was considered by the

General Asser‘bly at its fifth session and the whole problenm was finally linked with
the gquestion of definins apgrression and with the draft cod f offences anainst, the

pew:l.ty of r:ankind. This draft cod_g_ic‘_ogtalned 1mpbrtant provisions
recardinm crines deemed punlshable under i: 1nternat10nal law. But, as had been the

case with the drafts proposed by Pella at the request of the International Law

Association in 1935, the above—mentloned drafts were never adopted by the General
Assenbly.

13. The only instruments containin~ an enumeration of crimes punishable under
1nternat10na1 _law_which have come into force are the Geneva Com9,
the Convention on the Prevention and Punishment of the Crime of Genocide

(General Assembly resolution 260 A (III) of 9 December 1048) and the Convention

on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity (General Asscmbly resolution 2391 (XXIII) of 26 November 1968).  This
last Convention is the first international treaty to bring into focus the
relationship between crimes under international law and apartheid.

(¢c) The orizin of international penal law

14, In the lirht of doctrine, all sources of public international law can also be
the basis for international penal law: 13/ international conventions, international
customs, the zeneral prlnClpleS of law recornized by civilized nations, Jud1c1al
decisions and the teachinrs of the most hirhly qualified publicists of various
nations as subsidiary means for the determination of rules of law. 1L/ Graven_
wrote: 15/ “International penal law is,.. still a customary unwritten law, which

13/ Dahm. Zur Probler'ntlk des VSlkerstrafrechtes (1956), p. 62. See also
Donnedieu de Vabreg, Le procés de Nuremberg devant les principes modernes du
droit pénal international, Recueil des Cours. La Haye, (1947) I, p. L85.

lh/ See art. 38 of the Statute of the International Court of Justice.

0 I, p. b33 ss; Les

15/ Graven, Les crimes contre 1' hunanité, 399__1_9_5_ > ) p
Principes de la 1émalité, de 1 analogie et de 1' 1nterpretat10n, et leur application
en droit pénal suisse, Scehweizerische Zeitschrift fiir Strafrecht, LXVI (1951),

5. 387.




E/CN.4/1075
English
Fage 10

is in process of formation, and which men strive to define and codify". The
same opinion is expressed by Guggenheim 16/ and.Verdross. %_’[_/ Howvever,
Schwarzenberger expresses doubts whether the existence of 1nternatloz.1a1 penal

‘ law can be affirmed in ' the absence of conventions. 18/ Modern.doctrlne - e.n,

' Jacquesmin - sees as a basis for the recognition.Of crimeg against hl_lmanity 'jthe
nigher principles of humanity; the univers_al social conscience; ar.ld international
ethics™. 19/ He writes on this subject: “"International ethics, i.e. the precepts
of morality and the higher principles of humanity which sovern certain types of
behaviour decreed by the universal social conscience, that is to say a set of
concepts rooted in the soul of every civilized beins and related to eternal values,
such as, in our climes at any rate, respect for human life, the special
consideration given to children, the care given to the injured and the sick, the
protection of the material heritage of civilization, such as artistic treasures,
and so on.... Law arises out of the union of ethics and power”.

15. The majority of writers considers that while elsewhere every national legal
system recognizes the principle "mullum crimen, nulla poena sine lese', 20/ this
principle is not necessarily applicable in international penal law. Tt is also
' generally accepted that for the purposes of international penal law, crimes need
not be enumerated in conventions in order to be punishable, 21/ it is sufficient
that universal conscience as reflected in customary international law_considers

given acts crimes under the law of nations. For an act to be punishable under

international penal law it is necessary not only that the act be unlavful under

international law but also that it be considered punishable.

(d) International penal law ratione materiae

16. As already mentioned, international penal law has its origin in breaches of
the laws of war known as war crimes. After the Second World VWar crimes under
international law came to include crimes against humanity, as formulated or
indicated in the Nuremberg Principles, in the Genocide Convention and in the Geneva
Conventicns of 1949, The latter contain specific provisions against rrave breaches
of_‘ the.rules prescribed therein. Such breaches are enumerated and refer to
v1olat1?ns of elementary human rights. One justification for international penal
law claiming jurisdiction over crimes against humanity is the reasoning that such

16/ Guggenheim, Lehrbuch des Vélkerrechts, IT, 1951, p. S5hl.
17/ Verdross, VOlkerrecht, ed. 5, 196k, p- 220.

18/ Schwarzenberger, The Problem of International Criminal Law, Current
Lezal Problems, III (1950), p. 275. ’

91‘4%-9_/ Jacquesmin, Les infractions de mise en danrer en droit pénal internationels
P . '

20/ This principle of the contin i
20, ' ental penal lav means that every crime and 8%
punishment must be stated in written law befere the date of the commission of the

l::;{lrn.lel t(_‘rla.ser, lbld.? p. 2k: : "for this principle presupposes the existence of
#islavion, whereas international penal law is merely customary law"

21/ Glaser, Droit international vénal conventionnel (1970), p. 2h.
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crimes are not directed against individuals as such but asgainst. human beings as
members of' social groups belonging to the world community itself and under its "
protection.  Crimes epainst humenity may endanper international peace and i
security. 22/ This argumentation is based on the principles of the United Nations
Charter. .

17. International law declares punishable infractions of certain humén rights,
subject to two restrictions. g st W

(a) Infractions apainst human rights must contain, due to their gravity, a
political element (the French authors speak of “droit pénal public’ and oppose it -
to "droit pénal privé"); this is comprehensible in view of the fact that many
infrinzements have often been initiated or stimulated by Governments. 23/

(v) International penal law can only be regarded as a supplementary means
for the protection of human rights in so far as human rights cannot be effectively
guaranteed by national authorities or by other systems for the protection of human
rights. This is particularly the case when States and State authorities are
involved in the violation of these rights or when States refuse to try persons
culpable of these violations of human rights which are considered crimes under
international penal law. '

18. The most significant United Nations document containing an enumeration of
crimes under international law is the draft code of offences against the peace and
security of mankind (see para. 65). This document enumerates those facts which

are widely considered by the learned authorities to be crimes against humanity under
international penal law. Among this enumeration can be found the acts which are
indicated in certain instruments which are in force such as, for instance, the
Convention on the Prevention and Punishment of the Crime of Genocide. 2L/ '.

19. Besides war crimes and crimes against humanity, the doctrine mentions other
international instruments where crimes under_international law have been declared °r
bunishable: for example, the Abolition of ForcedALabour_\HConye__r_l_jz__i‘gl_r}w___'_.(g&_“Jpng_____]__9_30_ ;
and 25 June 1957), the Convention for the Suppression of the Traffic in Persons Iand_
of the Exploitation of the Prostitution of Others (2 December \]__9h9),_further on,

the Convention on the Protection of Cultural Property in Armed Conflicts

(14 May 1954) and the Supplementary Convention on the Abolition of Slavery, the

Slave Trade, and Institutions and Practices Similar to Slavery (30 April 1956).

22/ Pilloud, La protection pénale des conventions humanitaires internationales,
_— b

Revue internationsle de droit pénal, 2k (1953), p. 661 ss.; Jescheck, art.’ o
Vlkerstrafrecht, in Worterbuch des VOlkerrechts, 2. Aufl. (1962), ITI, p. Tol ss.

23/ Q. Wright, Proposal for an International Criminal Court, American Journal
S22 O ) >
of International Law, XLVI, (1952), p. T1.

2L/ See document A/CONF.32/1¥- Human Rights: A Compilation of International
Instruments of the United Nations, or paragraph 37 below.
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(e) International penal law ratione personae

20. Doctrine is divided on the responsibility of individuals under international

penal law But most writers recognize the responsibility of individuals under
international penal law in sO far as such persons are actin? as agents or executors
of State authorities. There seems to be unanimity concernins the responsibility

‘. of States as such under international penal law. 25/

(f) International and domestic jurisdiction in the procedure of international

penal law

21. International penal law needs like all other branches of the law needs

specific organs for its execution. Such organs can be States or bodies
particularly created by international law or by international organizations under
their constitution. Tn the latter case, it is essential if the constitution

gives competence to an international orsanization to establish specific organs
which can prosecute and punish crimes against humanity.

22. 1In resard to the doctrine of Article 2, pararsraph 7, of the Charter, and in
relation with the fact that specific international bodies conferred with the
prosecution of crimes against humanity do not "exist, the conclusion is necessary
that in present international law the establishment of such todies falls
essentially within the domestic jurisdiction of the State. gé/

23. The nreater part of the doctrine expressed the view that even the Nurenmberg
Tribunal was not created by the international community. 27/

2k, Attempts by the United INations to establish a statute of an international
criminal jurisdiction have not come to a positive result. The Cormmittee
established by General Assembly resolution 489 (V) of 12 December 1050, for the
purpose of preparing concrete proposals relatins to the creation and the statute
of an international criminal court drafted a report. The final report was,
however, not considered by the General Assembly. Its resolution 898 (IX) of

1k December 1954, decided to postpone consideration of the report. 28/

. 25/ Eustathiades, Les sujets du droit internationcl et la responsibilité
internationale, Rec. des Cours, 1953 (III, p. 489 ss: Jescheck,Die Verantwortlichke
des Staatsorgane nach Volkerrecht, (1952); Pompe, A~~ressive w;r and International

Crime, Rec. des Cours, 1953, p. 290 ss; Trifftere 1 bi )
, , D- s erer, ibid., p. 172; Thie
VSlkerstrafrecht (1952), S. 32. S AR -

26/ Ermacora, Human Rights and Domestic Juri

Ba sdicti i i 5 1968
II, ». 377 ss. diction, Recueil des Cours,

27/ Brierly, in United Nations document A/CN.L/SR. 4D,

28/ Graven, R&1i . . _ .
» Roling, Herzog, Jescheck, Quintano Rirolles, Glaser, '‘iller, Kleil

Vilkes, Romaski : ; X )
ituégsgugzqasﬂlgs Dautricourt: Les projets des Nations Unies pour 1'institution
é 7 Sg Uiizopenaie internationale, Revue internationale de droit pénal, 35 (16h)s
o PO T a 'url N 3 & 5 S = e

3 £ J sdiction criminelle internationale, rapport de la sivlere

Commission 4 1'Assemblée Génd X =
p. b5 . | enerale des lNations Unies, R.I.D.T., 23 (1052),

I
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Furthermore, the General Assembly, in its resolutions 1187 (XII) of

11 December 1957, decided to_defer con51dera_,_1_;10n of the questlon of an international

criminal _Jurisdiction until such time as the General Assembly takes up again the
questlon of definins apgression, althousgh the General Assembly has since taken un
the questicn of defininn argression. It decided in 1968, again to defer
consideration of the question of an international criminal Jurisdiction until
such time as prosress would be achieved in the generally acceptable definition of
aggression (A/'T"’SO, p. 10). Ls ao%rtheld is declared in various resolutions of
the General Assenmbly 29/ as a crime against humanity, a certain tendency exists

to resumre the questlon of an international criminal Jurlsdlctlon which would make
possible the trial of the crime of apartheid.

25. hs there does not exist an international body competent to deal with crimes
under international law, the prosecution and punishment of such crimes remains
essentially o matter for national bodies. This fact makes jurisdiction over
States as such virtually impossible. It also raises stronz doubts in regard to
the effectiveness of international penal law in meneral 30/ and the possibility
of the effective m‘osecutlon of crimes against humanity in particular. This is
vhy some writers have proposed the establishment of an international penal court.
Graven wrote:

"International penal law will serve no useful purpose and will not be
seriously carried into effect as long as an international criminal court,
wvhich is the necessary tool for its effectiveness, does not exist. A law
without a judpe is a dead law; or one may say that it is a moral.law, not
a penal one: npenal law can solely be a law armed with a sanction which a duly
constituted penal authority is capable of imposing irrevocably with all the
lesal conseqﬁences of res judicata and with effective means of enforcement.
o doubt the establishment of such an international criminal court has been
declared "“desirable" and “possible”, and the Convention on the Prevention and
Punishment of the Crime of Genocide has opened the door to its
realization. ' 31/

29/ See para. 3 above.

30/ Dahm, Zur Problematik des VSlkerstrafrechts (1956); Cornil, Le possibilités
fu droit international pénal, R.I.D.P., 26 (1956), p. 9 Tf.

31/ Jean Graven, Recueil des Cours, La Haye, 1950, and in Revue international_g_

de sciences dinlomatiques et politiques (Sottile), Genéve 1950 (tiré a part)
p. 61 ot suiv. (translated from French).
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'g IT. INTERNATIONAL TINSTRUMENTS

26. The Second World War will be taken as starting point for the simple reason

that since then, international penal law, although its roots g? back into the
distant vast, has been dominated by new ideas. As V. Pella points out, 32/ the
idea of vunishment for acts committed either by States or by :_Lnd1V1duals against
international veace 'was often regarded as manifestation of a dangerc?us .
revolutionary sentiment... It was not until the SeCOI:ld World War, with its
tragic lessons, that the rulers of States finally decu.ied to ce'zst off the 0ld
armour of prejudice which had led them to declare any international penal justice

impossible'.

27. A number of international instruments relating to human rights have been
adopted most of which are currently in force. These international instruments
are based on the United Nations Charter, in which the peoples of the United Nations
reaffirmed their ‘'faith in fumdamental human rights, in the dignity and worth
of the human person, in the equal rights of men and women", and determined "to
promote social progress and better standards of life in larger freedom", All
these documents follow the norms of Article 1 (3) of the United Nations Charter
whose purpose is ''to achieve international co-overation in solving international
problems of an economic, social, cultural or humanitarian character, and in
promoting and encouraging respect for human rights and for fundamental freedons
for all without distinction as to race, sex, language, or religion’. All these
instruments contain Conventions, declarations, or recommendations relevant to the
study, from the point of view of international penal law, of apartheid, a
practice which has been declared a crime against humanity.

(a) General Assembly resolution 95 {(I)

28. In resolution 95 (I) 33/ of 11 December 1946, the General Assembly affirmed
the principles of international law recognized by the charter of the Nuremberg
Tribunal and the Judgement of the Tribunal. These principles which were
formulated by the International Law Commission at the request of the General
Assembly‘(see para. 11 above) define penal responsibility in criminal matters,
and spec%fs.r_ the nature of crimes subject to punishment under international law.
Thc? provisions of the Wuremberg Tribunal are formulated in seven principles
which all concern this study, except for principles VI (a) and (b).

"Princ%nle T. .Any person who commits an act whiech constitutes a crime
under international law is responsible therefor and liable to punishment.
Prlnc%ole II. The fact that internal law does not impose a penalty for &b
act which consti.tutes & crime under international law does not relieve the
person who committed the act from responsibility under international lav.

32/ V. Pella, L - eri L :
1946,5. 16, » 28 pUerre - crime et les criminels de guerre, Geneva-Paris,

33/ See Trifterer. Ibid., p. 75 s.
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Principle IIT. The fact that a person who committed an act which constitutes
a crime under international law acted as Head of State or responsible

Government official does not relieve him from responsibility under
international law.

Principle IV. The fact that a person acted pursuant to order of his

Government or of a superior does not relieve him from responsibility under
international law, provided a moral choice was in fact possible to him.

Principle V. Any person charged with a crime under international law has
the right to a fair trial on the facts and law.

Principle VI. The crimes hereinafter set out are punishable as crimes
under international law:

(2) ...
(v) ...
(¢) Crimes against humanity:

Murder, extermination, enslavement, deportation and other inhuman
acts done against any civilian population, or persecutions on political,
racial or religious grounds, when such acts are done or such persecutions
are carried on in execution of or in connexion with any crime against peace
or any war crime.

Principle VII. Complicity in the commission of a crime against peace, a
var crime, or a crime against humanity as set forth in Principle VI is a
crime under international law."

(b) Universal Declaration of Human Rights

29. In resolution 217 (III) of 10 December 1948 the General Assembly of the
United Nations codified the principles of human rights "as a common_stgnt.iard of
achievement for all peoples and all nations, to the end that evez"y 11‘1dlv1dual

and every organ of society, keeping this Declaration constantly in mind, Sl.]all
strive... to promote respect for these rights and freedoxfls and by progress%ve
measures, national and international, to secure their universal and effective
recognition and observance, both among the peoples (?f I\-/Iem’ger States themselves and
anong the peoples of territories under their Jurisdiction 3

30. There are many provisions in the Declaration of 10 December 1948 which

protect human beings against murder, extermination, enslavement3 deportatlon..‘. and
persecutions on political, racial or religious grounds (see arth]-?S 1, 2, 35 %, 5,
7,8, 9, 10, 11, 18 and 19 of the Universal Declaration of Human Rights).

31. The only rule relevant to international penal law is in article 11, paragraph 2.
Under this paragraph the penalties under international penal law are the same as

ey
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those under national penal law. As in national law, the direct responsibility
of the individual is a basic principle. Moreover it follows from the provisions
of article 11, paragraph 2 that in international.p§nal law cu§tomary law may be
invoked to involve the responsibility of the individual. Article 11, paragraph o

reads as follows: 34/

"o one shall be held guilty of any penal offence on account of any act
or omission which did not constitute a penal offence, under national or
international law, at the time when it was committed., Wor shall a heavier
penalty be imposed than the one that was applicable at the time the penal
offence was cormitted.’

(¢) Geneva Conventions of 12 August 1949

32. The Convention of 12 August 1949 relative to the protection of civilian
persons in time of war, as established by the Diplomatic Conference of Geneva,
constitutes a decisive step forward in the sphere of international lav, Tt
contains many provisions designed to ensure respect for the dignity and wvorth of
the human person, by treating as inviolable his intrinsic rights and fundarental
freedoms recognized under international law. The provisions of the various
Geneva Conventions establish juridical norms which are important from the point
of view of international penal law, and denounce - more specifically in articles3,
49 to 52 of the first Convention, 50 to 53 of the second Convention, 129 to 131
of the third Convention, and 1L6 of the fourth Convention - violence to the life
and person of human beings, and in particular torture, cruel treatwment,
deportation, outrages upon human dignity, humiliating and degrading treatment,
discrimination based on differences in race, colour, nationality, religion or
faith, sex, birth or wealth, and the passing of sentences and the carrying out
of executions without previous judgement pronounced by a regularly constituted court
with due regard to the judicial guarantees recognized under international law.

The following articles of the Geneva Convention can be quoted in connexion with
this study:

"ARTICLE 3

i ing
s In the'case of armed conflict not of an international character occurris
in thg territory of one of the High Contracting Parties, each Farty to the
conflict shall be bound to apply, as a minimum, the following provisions:

(1) Persons taking no active part in the hostilities, including members Of
arme(_i forces who have laid down their arms and t},IOSC placea hors de €0 contdt
b3.r sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any adverse distinction

foundedlor} race, colour, religion or faith, sex, birth or wealth, or &
other similar criteria.

Tc_> this eltld, the following acts are and sh
time and in any place whatsoever

nersons -
nel’'sons

all remain prohibited at any
with respect to the above-mentioned

34/ See also paragraph 35 below. f=




E/CN.L/1075
English
Page 17

(a) vio}encg to life and person, in particular murder of all kinds,
mutilation, cruel treatment and torture:

(v) taking of hostages:

outrages upon personal dignity, in particular, humiliating and
degrading treatment:

the passing of sentences and the carrying out of executions without
previous judrement pronounced by a regularly constituted court,
affording all the judicial guarantees which are recognized as
indispensable by civilized peoples.

(2) Tre wounded, sick and shipwrecked shall be collected and cared for.

An impartial humanitarian body, such as the International Committee of
the Red Cross, may offer its services to the Parties to the conflict.

The Parties to the conflict should further endeavour to bring into
force, by means of special agreements. all or part of the other provisions
of the nresent Convention.

The application of the preceding prOV151ons shall not affect the
legal status of the Parties to the conflict.

YARTICLE L9

"The Hirh Contracting Parties undertake to enact any legislation
necessary to provide effective penal sanctions for persons committing, or i
ordering to be committed, any of the grave breaches of the present Convention
defined in the following Article.

"Each Hirh Contracting Party shall be under the obligation to search
for persons ailered to have committed, or to have ordered to be committed,
such grave breaches, and shall bring such persons, regardless of their
nationality, before its own courts. It may also, if it prefers, and in
accordance with the prov151ons of its own legislation, hand such persons
over for trial to another High Contracting Party concerned, provided such
Hish Contracting Party has made out a prima facie case.

"Each High Contracting Party shall take measures necessary for the
suppression of all acts contrary to the provisions of the present Conventlon
other than the grave breaches defined in the following Article.

"In all circumstances, the accused persons shall benefit by safeguards
of prover trial and defence, which shall not be less favourable t@an those.
provided by Article 105 and those following of the Geneva Convention relative
to the Treatment of Prisoners of War of August LB 1049,

/5%
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ARTICLE 50

grave breaches to which the preceding l_\.rtic_:le r?lates shall be those
involving any of the following acts, if committed against persons or property
protected by the Convention: wilful killing, torture or inhuman treatment,
including biological experiments, wilfully causing great suffering or
serious injury to body or health, and gxtensn'/e destructlgn and appropriation
of property, not justified by military necessity and carried out unlawfully

and wantonly.

ARTICLE 51

"o High Contracting Party shall be allowed to absolve itself or any
other High Contracting Party of any liability incurred by itself or by
another High Contracting Party in respect of breaches referred to in the
preceding Article.

ARTICLE 52

"At the request of a Party to the conflict, an enquiry shall be
instituted, in a manner to be decided between the interested Parties,
concerning any alleged violation of the Convention.

"If agreement has not been reached concerning the procedure for the
enquiry, the Parties should agree on the choice of an umpire who will decide
upon the procedure to be followed.

“Once the violation has been established, the Parties to the conflict
shall put an end to it and shall repress it with the least possible delay.”

33. The same provisions can be found in articles 50 to 53 of the second Convention,
129 to 131 of the third Convention and 146 of the fourth Convention. The Geneva
Conventions are applicable in cases of armed conflict. In South Africa these
resolutions should apply since the situation there has the elements of an arned
conflict. One should also take into consideration certain General Assembly

resolutions, in particular resolution 2Ll (XXIII) on respect for human rights
in armed conflicts. 35/

(d) International Covenant on Civil and Political Rights 36/

3k. Although the International Covenant

; on Civil and Politi Rirhts adopted by
the General Assembly at its twenty-first 1tical Rig pted

session has not yet come into force, it

35/  Adopted at the 17h8th Plenary meeting on 19 December 1968.

36/ Resolution 2200 A (XXT) of 16 December 19G6.
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should be pointed out that several of its provisions are applicable to this study
It conforms to the norms of the United Nations Charter andhrecognizes "the .
inherent dignity and.:. the equal and inalienable rights of all members of the
huran family", which "is the foundation of freedom, justice and veace in the

vorld . There are many passages which could be gquoted (articles 2, 7, 8, 9, 10, 11,
12, 14, 15, 17, 18, 19, 22, 23, 26). A

35. Article 15, vparagraph 2 of the International Covenant on Civil and Political
Rights contains substantively the same rule as article 11 of the Universal
Declaration of Human Rights. It reads as follows:

"Article 15

1. DNo one shall be held guilty of any criminal offence on account of
any act or omission which did not constitute a criminal offence, under .
national or international law, at the time when.it was committed. Nor shall
a heavier penalty be imposed than the one that was applicable at the time
vhen the criminal offence was committed. If, subseguent to the commission
of the offence, provision is made by the law for the imposition of a lighter
penalty, the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of
any person for any act or omission which, at the time when it was committed,
was criminal according to the general principles of law recognized by the
community of nations."

36. The rule laid down in paragraph 2 of article 15 above contains the idea that
international penal law may be based on customary international law.

(e) Convention on the Prevention and Punishment of the Crime of Genocide

37. By its resolution 260 (III) of 9 December 1948, the United Nations General
Assembly approved the Convention on the Prevention and Punishment of the Crime of
Genocide, which entered into force on 12 January 1951. The Convention, several
of whose articles apply to this study, condemns genocide as "a c?ime und?r
international law”' and contrary to the spirit and aims of the United Nations:

"ARTICLE I

"The Contracting Parties confirm that genocide, whether committed in

time of peace or in time of war, is a crime under international law which

they undertake to prevent and to punish.
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"ARTICLE II

the following acts

"In the present Convention, genocide means any of
a national. ethnical,

committed with intent to destroy, in whole or in part,
racial or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the group:

(¢) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part:

(d) Imposing measures intended to prevent births within the group:

(e) TForcibly transferring children of the group to another group.

"ARTICLE IIT
“The following acts shall be punishable:
(a) Genocide:
(b) Conspiracy to commit genocide:
(c) Direct and public incitement to commit genocide:
(&) Attempt to commit genocide:

(e) Complicity in genocide.

“"ARTICLE IV

-‘Persons committing genocide or any of the other acts enumerated in
article III §hall ?e-punlshed, whether they are constitutionally responsible
rulers, public officials or private individuals. .

'ARTICLE V

e ecg?s antrigtlng Parties undertake to enact, in accordance with their
Prosision: o?nihltutlons, vhe necessary legislation to give effect to the
¢ present Convention and, in particular, to provide effect

penalties for persons guil i
i III? g ty of genocide or any of the other acts enumeﬂﬁed

ive



E/CN.4/1075
English
Page 21

“ARTICLE VI
"Persons charrced with genocide or any of the other acts enumerated in
article IIT shall be tried by a competent tribunal of the State in the
territory of which the act was committed, or by such international penal

tribunal as may have jurisdiction with respect to those Contracting Parties
vhich shall have accepted its jurisdiction.

"ARTICLE VII

“Genocide and the other acts enumerated in article III shall not be
considered as political crimes for the purpose of extradition.

'The Contractinc Parties pledge themselves in such cases to grant
extradition in accordance with their laws and treaties in force.

"ARTICLE VIII

“Any Contracting Party may call upon the competent organs of the United
Nations to take such action under the Charter of the United Nations as they
consider apbprovoriate for the prevention and suppression of acts of genocide
or any of the other acts enumerated in article III."

38. This Convention of universal scope recognizes the existence of an international
venal law based on the responszibility of the individual.

Glaser wrote:

"It follows that genocide, too, is by its nature only a crime against
humanity, indeed an aggravated crime against humanity: It would thus seem
correct, from a logical and methodological point of view, to.regﬁrd
genocide as only an agsravated case of a crime against humanity.” 37/

39. As repards the Group's mandate, it seems necessary to agalyse the h%story
of the Convention on the Prevention and Punishment of the Crime of Genocide. The
followvinr extracts are from the Group's 1969 report (document E/CN.L/98L4/Add.18).

40. The history of the notion of genocide as an'igternati?nal crime begins with -
drawving un of the charter of the International Military Tr}bunal at Nurembefg,
Article 6 (¢) of the London Charter, in its corrected version, c?unted as crimes
azainst humanity: ‘“murder, extermination, enslavemegt, deportation, agd other
inhumane acts cormitted arainst any civiliag Populatlon, before or qurlng the war
or persecutions on political, racial or religious grounds in execution of or in

37/ Glaser, ibid., p. 109.
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connexion with any crime within the jurisdiction 1of the Tribunal,”Whe‘Eh?i or not
in violation of the domestic law of the country wﬂere.perpe?ra‘t}e(.i @ hile th?s‘? _
crimes were to be punished by the Tribunal on the basis of individual responsibility,
there were nevertheless restrictions on the jurisdiction of the Court. Crines of
this type came only under the jurisdiction of the Trl‘oune.Ll v:ht?n 1.',hey hac.i bg—en.
perpatrated "in execution of or in connexion with any crime w:.t}_un 1:,he Jl%l‘lsdlction
of the Tribunal", i.e., in connexion with crimes against peace (article 6 c of the
London Charter) or with war crimes (article 6 b). This meant that the scope of
the concept of crimes against humanity was limited anq that its greatest practical
importance in peace-time was seriously affected (cf. History of the United Mations
War Crimes Commission and the Development of the Laws of War, compiled by the
United Nations War Crimes Commission, London, 1948, p. 193). Nevertheless it is
important to note that the concept was not limited to times of war even at that
time. The validity of the principle that the acts enumerated were also punishable
under international law if committed during peace time and that only the Tribunal's
jurisdiction was restricted in these cases is presumed. The word "genocide”
appeared for the first time in an international document when it was used in the
Indictment presented to the International Military Tribunal sitting at Berlin on
18 October 1945 (H.M. Stationery Office Cmd, 6696, p. 14). Therein it was said
that the defendants had conducted "deliberate and systematic genocide, viz., the
extermination of racial and national groups, against the civilian populations of
certain occupied territories in order to destroy particular races and classes of
people and national, racial or religious groups...”. The terminology (“genocide")
was taken from Lemkin's book Axis Rule in Occupied Europe (Carnegie Endowment,
194k, pp. T9s). Lemkin's conception of genocide included not only the immediate
destruction of a nation or a national group, but rather "a co-ordinated plan of
different actions aiming at the destruction of the essential foundations of the life
of national groups, with the aim of annihilating the groups themselves. The
objectives of such a plan would be the disintegration of political and social
1n§titutions, of culture, language, national feelings, religion, and the economic
existence of national groups, the destruction of the personal security, liberty,
healtl'vl, dignity, and even the lives cf the individuals belonging to such groups.
Genocide has two phases: one, the destruction of the national pattern of the
oppressed group, for which the word 'denationalization' was used in the past: the
other, the imposition of the national pattern of the oppressor. Lenkin believes,
however, that the conception of denationalization is inadequate because: (a) it
does not connote the destruction of the biological structure: (b) in.connoting

the destruction of oné™national pattern, it does not connote the imposition_of the

'_n_a;loga.l Patte'rn of t}_1e_.op_pre§scv3'r; and (c) denationalization is often used to mean
only deprivation of citizenship" (as summed up in History of the United Nations Var

Slriiqlie:s Corr;ml‘smon, cited above, p. 197). 1In the Indictment to the International
filitary Tribunal, however, the conception of genocide was not used in this brosd

_ sense. It was rather restricted to its direct and biological connotation (ibid-)

l .

y.zglljorTaerléi?i?iZ; othhe Internatlonal.Militar,v Tribunal for the Triel of German

o i nnvér-the'.sL:;r ugembez_*g 19L6, while not using the term and conception of

S ;ro;msj o Su;; er:ii?rlbed the appallin~ atrocities committed by the Nazis

againgt. gro Be | S - The terms used were “"extermination of Jews and Communist
other sections of the population' asg part of a plan to pet rid of
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whole native povulations by expulsion and annihilation "in order that their
territory could be used for colonization by Germans" (pages 50s.,). The Tribunal's

findings were highly influential on the definition of the crime of genocide by
various United Nations organs. i

ke, Esvecially, by a resolution of 11 December 1946, the General Assembly,
recognizing its oblipgation under Article 13 of the United Nations Charter, directed
the Cormittee on the Codification of International Law, which was simultaneously
established and which became the predecessor of the International Law Commission,
to treat as a matter of primary importance plans for the formulation "in the

context of a general codification of offences against the peace and security of
repkind, or of an International Criminal Code, of the principles recognized in

the Charter of the Nuremberg Tribunal and in the Judgement of the Tribunal'. The
action initiated by this resolution did not produce, in so far, ‘

eny useful results. But the mentioning of the principles of the Nuremberg Tribunal
certainly influenced the action starting from the simultaneously adopted

resolution on genocide {resolution 96 (I)).

43, The text of this resolution is the followins:

"Genocide is a denial of the right of existence of entire human groups,
as homicide is the denial of the right to live of individual human beings:
such denial of the right of existence shocks the conscience of mankind,
results in great losses to humanity in the form of cultural and other
contributions represented by these human groups, and is contrary to moral law
and to the spirit and aims of the United Nations.

"Many instances of such crimes of genocide have occurred when racial,
relirious, political and other groups have been destroyed, entirely or in
part.

"The punishement of the crime of genocide is a matter of international
concern,

"TI'T GENFRAL ASSFMBLY,, THEREFORE,

"AFFIRMS that penocide is a crime under international law which the
civilized world condemns, and for the cormission of which principals and
accomplices - whether private individuals, public officials or statesmen, and
whether the crime is committed on religious, racial, political or any other
grourds - are punishable:

"INVITTS the Member States to enact the necessary legislation for the
prevention and punishment of this crime:

"RFCGMMENDS that international CO—Operati?n be organ%zed between States
with a view to facilitating the speedy prevention and punishment of the crime

of penocidz, and, to this end,

fone
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"REQUESTS the Fconomic and Social Council to undertake tht? necessary
studies w.ith a view to drawing up a draft convention on the crime of _Henocide
to be submitted to the next regular session of the General Assembly.”

Lk, TPor the preparation of the senocide convention, action was then taken by the
following United Nations organs:

(a) The Economic and Social Council which asked the Secretary-General to
prepare a draft after consultation with the Cormmittee on the Development and
Codification of International Law and with the Commission on Human Rights, and to
communicate it to Member Governments in time to be submitted to the next Tconomic
and Social Council session:

(b) Accordingly, the Secretariat:

(¢) The Committee on the Development and Codification of International law,
which did not deal with the draft substantially because it had not previously
been communicated to States Members:

(d) The Economic and Social Council again, which then made proposals for
further procedure:

(e) The CGeneral Assembly during its 1947 session which adovted
resolution 180 (II) reaffirmine the 1946 resolution and requesting co-ordination
of the work concerning the genocide convention and the vork concerning the
codification of the Nuremberg princinrles:

(f) The .Economic and Social Council at its sixth session is Februeary 1948,
which established an ad hoc Committee with the mandate to draft a new text:

(g) The ad hoc Committee on Genocide, vhich consulted also the Commission
on Human Rights and the Commission on Narcotic Drugs:

(h) The Economic and Social Council at its seventh session in August 10:8,

which after a short but substantial debate referred the ad hoc Committee draft
to the General Assembly (res. 153 (VII)): T

(i) The General Assembly at its third (19L8) session, where the draft was

debai:ed by the Sixth (Legal) Committee and eventually adopted at the plenary
meeting of 9 December 1958. ‘ .

i?.L Durine the discussion of the draft resolution and draft convention in the
Sixth Committee of the General Assembly, the representative of the Union of South
Africa, Mr. Egeland, took the floor several times but oﬁlv twice oh a matter of
substax?.ce. Folloving is the statement of the renrosontnt‘ivc; of South Africa,
according to the summary records of the Sixth Committee of the General Assembly
during the 6lth meeting held at the Palais de Chaillot, Paris, on 1 Octoter 1041
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"ﬂr: EGELAND (Union of South Africa) stated that .he had been impressed
bY the dlverpence of vievs expressed at the previous meeting. Two nbints of
view regardlnﬁ procedure had been put forward: the first was that the draft
convention was sufficiently advanced for the Committee to consider it clause
by clause. He could not agree with that view, because a number of provisions
could not, despite painstaking drafting, be accepted by all countries
unconditionally. Ayart from such imperfections in theldraft” which might
be more appropriately dealt with elsewhere, he doubted whether a conveﬁtion
such as was contemplated would be practicable and effective, a view which he

had previously maintained in 1947 at the International Conference on the
Codification of Penal Law in Brussels.

"His country was amongst those which abhorred genocide and wished to see
it runished. Punishment should, however, be effected in accordance with
the domestic laws of the various individual countries. A formulation ‘and
definition of penocide by the Uni.z2d Nations would be useful, but the draft
convention was inadeauate: 1in the first place genocide was nearly always !

ccrmitted by Governments themselves and the application of national laws would
therefore te of little avail. '

"Existing lepislation in most countries, including the Union of South
Afrieca, provided for the punishment of individuals guilty of genocide. The
Union of South Africa would not, therefore, be taking any new effective
reasures in adhering to the convention: nor wculd it thereby aid,other States
in combatinpg that crime.

"With repard to cultural genocide, Mr. .Fgeland felt that the definition
contained in erticle III broadened the meaning of the term and went too far
in resvect to the protection of minorities.

"In Mr., Freland's opinion, the divergencies of views expressed were so
rreat that the draft could not yet be considered sufficiently advanced to
render useful a clause-by-clause study. He agreed with the Egyptian
representative that the draft was too ambitious. He wondered how many
Governments vere likely to ratify the convention, even if the draft were
endorsed by the Comnmittee, embodying, as it did, such vague concepts of
international jurisdiction.

“Fhe second point of view already exvressed in previous speeches, was
that the Corrittee might be well advised to refer the mat?er to an expe?t
body such as, for instance, the International Law Cgmmlss%on. By ad?p§1ng
that method, the Cormittee would avoid protr?cted discussion on specific
provisions and, in the lcng run, save time.’ 2

|

9, Tollowins ic the statement of the rervesentative of South Africa made at the
®3rd meeting of the Cormittee on 25 Cctober 19U8-

“My. TGELAND (Union of South Africa) concurred in the arguments put
forvard by the rerresentatives of Sweden, Denmark, Canada, Iran and New

‘l
joesn
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7ealand in favour of deleting article III. He wished to express the horror
his country felt at any attempt to destroy the cultu?al ?eritage of a group
or to prevent a group from making its specific contribution to the cultural
heritage of mankind. He agreed, however, with the representative of India
that the protecticn of the cultural heritage of groups estab;ished within
a community had no place in the conventicn on genocide.

"The population of the Union of South Africa was composed of a number
of groups of varying origin and he wished to emphasize the fact that each
was encouraged to make the largest possible contribution to the common
culture. Like the representative of New Zealand, he wished to point to the
danger latent in the provisions of article III where primitive or backward
groups were concerned. No one could, for example, approve the inclusion in
the convention of provisions for the protection of such customs as
cannibalism,

"The delegation of the Union of South Africa would vote for the deletion
of Article ITI."

Y7, At the'179th plenary meeting of the General Assembly, a vote was taken on the
draft genccide convention. The draft was voted upon by roll-call. The Union of
South Africa voted in favour of the convention.

48, Some statements by other delegations which seem to be relevant will be quoted
below in the proper context. By this method of going into the materials, the

ratio legis can be illuminated appropriately. It must be noted that later

discuss%ons in theory and practice have centred heavily on implementation cuestions
concerning the genocide convention, while there was relatively little attention
paid to the substantial provisions, viz., the elements of the crime of genocide

i itself, The matter of implementation, however, is not very important in the

present chtext, since the Union of South Africa and, later on, the Republic of
South Afrlca, hav? remained outside the special obligations cr;ated by the
QOnventlon. Despite reiterated exhortations by various United Nations orpens,
it never even signed it, nor did it ratify it.

(t) Conven?ion on ?he Non~Applicability of Statutory Limitations to War Crimes
and Crimes against Humanity

igé CIn rezQIution 2391 (XXIII? of 26 November 1968, the General Assembly adopted
s ng;en 1on.on the Nog-Appll?ability of Statutory Limitations to War Crimes
es against Humanity, which entered into force on 11 November 1970 and

whi 1 i si
. ich includes provisions relevant to the present study concerninp rules of

- municipal law and crimes against humanity

F . . The Conventi tes h
appl g . 3 L on notes that the
pplication to crimes against humanity of the rules of municipal law relating 10

the period cf limi i i :

world public o iﬁizitlog for ordinary crimes is a matter of serious concern to
persons resnonzible £ S}gﬁe 1t prevents the prosecution and punishment of

I or 0se crimes: accordingly, it affirms the principle of

uhe n = pp o 1 ty f St tl]t; [y lal 1ons '() wWar crirmes ar (] craimes ag
Qr a ] l_(:abl A8 (o} a (e} X
hu_ﬂalll t}) in the fOllOWlIlg ar thleS .
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"ARTICLE T

"No statutory limitation shall apply to the followi
of the date of their commission:

"(a) Var crimes as they are defined in the Charter of the International
Military Tribunal, Nirnberg, of 8 August 1945 and confirmed by
resolutions 3 (I) of 13 February 1946 and 95 (I) of 11 December 1946 of the
General Assembly of the United Nations, particularly the ‘'grave breaches'

enumerated in the Geneva Conventions of 12 August 1949 for the protection of
war victims:

ng crimes, irrespective

"(b) Crimes against humanity whether committed in time of war or in
time of peace as they are defined in the Charter of the International
Military Tribunal, IMirnberg, of 8 August 1945 and confirmed by
resolutions 3 (I) of 13 Februarv 1946 and 95 (I) of 11 December 1946 of the
General Assembly of the United Nations, eviction by armed attack or
cccupation and inhuman acts resulting from the policy of apartheid, and the
crime of genocide as defined in the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide, even if such acts do not constitute a
violation of the domestic law of the country in which they were committed.

"ARTICLE II

"If any of the crimes mentioned in artiele I is committed, the provisions
of this Convention shall apply to representatives of the State authority and
private individuals who, as principals or accomplices, participate in or
who directly incite others to the commission of any of those cFimes, or who
conspire to commit them, irrespective of the degree of ?omplet%ong and to
representatives of the State authority who tolerate their commission.

"ARTICLE III

"The States Parties to the present Convention under?ake to'adopt all-
necessary domestic measures, legislative or otherwiseg with a view to making
possible the extradition, in accordance with inte?natlonal law, of the
rersons referred to in article II of this Convention.

"ARTICLE IV

"The States Parties to the present Convention undertake to adopt, in
accordance with their respective consitutional processes, any %eglslgtlve
or cther measures necessafy to ensure that statutory or othe? limitations
shall not apply to the prosecution a?d punishement of the crimes referred to

in articles I and II of this Convention and that, where they exist, such
limitations shall be abolished.’

50. In repard to the interpretation of the words ”inhu@an acts resulting from the
policy of apartheid", these words may be understood ratione personae as meaning
W b

/oo
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ipnhuman acts perpetrated against blacks, Indisns and ?olox-zred peoplt_a on racial ag
well as politicai grounds and against white people primarily on political grounds,
51. In the process of the elaboration of the Convention the insertion of the tem
“inhuman acts resulting from the policy of apartheid" as crimes against humanity
was the result of the work of a joint working group of the Third and Sixth
Committees of the General Assembly established during the twenty-second session

of the Assembly.

The first article, adopted on 30 November 1967, of the draft Convention
was as follows:

“Article T

"o statutory limitation shall apply to the following crimes,
irrespective of the date of their commission:

"(a) War crimes as they are defined in the Charter of the Internationa
Tribunal of Mirnberg of 8 August 1945 and confirmed by resolutions 3 (I) of
13 February 1946 and 95 (I) of 11 December 19h€é of the General Assembly of
the United Nations, particularly the 'grave breaches' enumerated in the
Geneva Conventions of 1949 for the protection of the victims of war:

"(b) Crimes against humanity which, for the purpose of the convention
shall mean inhuman acts such as genocide, murder, extermination, enslaverent,
c.leportgtion, eviction by armed attack or occupation, or persecutions,
1r.1clud1ng inhuman acts resulting frecm the policy of anartheid, committed in
time of war or in peace~time against the civil population or certain elerents
" of that population on social, poiitical, econom-ic, racial, religious or
cult':ural grounds by the authorities of the State or by private individuals
acting at the instigation or with the toleration of such authorities.” 3¢/

In the.final text and according to the genesis of the Convention 'inhuman acts
resulting from the policy of apartheid" are considered as a form of crine apainst
}.mme.ml‘ty and crimes of international law. Article IT of the Convention clearly
1nd1cate§ that the representatives of the State authority ond nrivate individu2ls
are considered responsible for the crimes mentioned in the Convention.

52, There eXJ.stg a series of drafts accompanied by substantial discussion.
about the establishment of an international criminal imrisdiction on the one sit
and a dratt code of offences apainst the peace and so‘curi‘tv 6f‘”mankind on the
gﬁ:ers i]_-th()lll{?h elements of international nenal law con be found in customary
o E:}i:nlc'm: law such ais in cases of humanitarion lav. Only those drafts should
into consideration which were elaborated snfter the Cecond World Wer in

different bodies of the United Natj
3 ‘ations: and tt ssares L
be regarded as relevant for the purroses of ﬂ;? R e

. s studv are those which deal with
the scope of the working groun's mandate.

38/ A/C.3 and 6/SC.1/L.2, v, 31.
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The main documents in question are the following:

(i) Draft prorosal to define the principles recognized in the Charter of the
Murcmbery Tribunal and in the judgement of the Tribunal: draft proposal
for the establishment of an international court of criminal Jurisdiction:
merorandum submitted by the representative of France (A/AC.10/21)

53. The above-mentioned document submitted by the delegate of France

(Donnedieu de Vabres) to the Cormittee on the progressive development of
international law and its codification contains draft proposals to define the
principles recognized in the Charter of the Nuremberg Tribunal and in the

judement of the Tribunal. The proposal of the delegate of France referred to the
vork which had been done by the International Association of Pensl Law. §2/ The
rroposal made reference to the sccpe of an international jurisdiction which would
deal "with indictments for crimes apainst humanity" which might be brought against
a State or its rulers. Another proposal was that the Court micht deal with "all
cormon law offences connected with crimes against humanity committed by the

rulers of a State'. In this last pronosal reference is made to the convention of
1937 reparding the international revpression of terrorism, 40/

(ii) PReport W1/ of the Committee on International Criminal Jurisdiction:
Ceneva revort (A/213A) and report of the 1953 Committee on International
Criminal Jurisdiction (A/2€L5)

54, The reports contain an indication of the problems which arose in the
preparation of a draft statute for an international criminal court, including the
nodes of the creation of a court, its jruisdiction and functions, its character
and organization, its procedure and the law it may apply.

In the Geneva Commission's report as well as in the report of the 1953
Cormittee on International Criminal Jurisdiction which was submitted as
docurent A/2645 to the General Assembly on ol August 1953, the ouestion was
discussed which kind of crimes should fall under the jurisdiction of an
internationzl court (see paragraph 58 et sea. of the Ceneva report and

rerapraph 52ss  of document A/2645).

55. In the course of the discussion of these questions some membgr; of the %953
Cormittee on International Criminal Jurisdiction express?d the oPlplon that "it
would be irmproner to establish the Court before international criminal law has
been defined in a penerally adopted convention” (A/2€L5, paragraph 17).

39/ Pevue internationasl de droit pénal (1935), p. 366 ss.
Lo/ GSee Leasue of Nations document CQH,M.h7.l938.X "Proceedings-of the
International Conference on the Repression of Terrorlism .

AJAC,48/1 and A/AC.48/1/SR.1 to 31, and document
tion of international criminal

%}/ See nlso documents _
A/CN'L/7/R@V.1A istorical survey of the ques
Jurisdiction.

Loz
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s the report of the 1953 Committee reveals that, iy
rt, a discussion tock place regarding the

d to recognize as within the Jjurisdiction of
gives the following indications to this

56. The Geneva report as well a
the context of the purpose of the cou
crimes which States would become boun
the court. The Geneva report (A/2136)
problem:

"THE PURPOSE OF THE COURT
(Article 1 of the draft statute)

"58. There was some difference of opinion among members of the Committee

as to the categories of crimes over which jurisdiction might be conferred
upon the court. This question was taken up prior to any consideration of the
method by which the court might be given jurisdiction over crimes; it was
found that a preliminary question as to the scope of the function to be
fulfilled by the court had to be settled before detailed rules on jurisdiction
could be laid down. The answer to this preliminary question would have
some bearing upon such rules, as it was evident that no jurisdiction

could be given to the court with respect to crimes falling outside the broad
categories determining the function of the court. On the other hand,

the determination of these broad categories would not establish any
jurisdiction. It would have to be determined subsequently how and in respect
of what crimes States would become bound to recognize the jurisdiction of the
court.

"29. There was general agreement that the court should be competent to judge
crimes under international law. Without undertaking any profound analysis of
this category of crimes, the Committee agreed that it was now a well-establistet
fact that certain acts were criminal by virtue of international law,
irrespective of whether they were criminal or not under any national legal
system. The object of the study of an international criminal jurisdiction ves

to.find out how a judicial organ could be established to deal with these
crimes on the international level.

"30. E_[‘he difference of opinion among members of the Committee related to the
question whether this should be.the sole function of the court, or whether the
court sl_lould be c.:alled upon, in addition hereto, to judge certain other
categories of crimes. The proposal was made that such crimes under nationa
law as were of international concern also should come within the purviev of
the jurisdiction which might be assigned to the court.

n

31l. In favour of this proposal the following arguments were adduced. There
were certain groups of crimes which affected the interest of several States
and for the punishment of which national courts might not always be impartiel
or adequate. Such crimes included counterfeiting of currencies, traffic it
pii‘SOES, ﬁrafflc in narcotics, damaging of submarine cables, ané also
;arr_;if:asmuign forselgz:l heads of State or government members and members of

ihed fatlons missions. As judges in most countries were not subject to
%gverlu?er%t 1nfluenc§, a national judgement in such a case micht be t00 Lenier®
Con\Sf:r;Z]_§ t:ieforeign party_lnvo]._ved that justice has been rendered. :
which a nragiona;:_etm*-%ht S sl.tl,latlons, at time of international tension, 1n
eevailing in ribunal, SUbJe_ct to the general psycholosical climate

g a country, would judge a certain crime more severely than ¢
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foreign nationals or the foreign Government concerned would find just. In

such cases a Government gight find it greatly to its advantage if the matter
could be referred to an impartial international tribunal.

"32, Fgrthermore, it might be a good thing to determine the functions of the
court 1n such a way that it would be unlikely to remain without occupation
for long periods. It might be desirable, in this way, to accustom public
opinion to the existence and operation of the international criminal
tribunal. When new institutions were set up it was often useful to make
them begin their activities rather modestly. Once they had affirmed their
position and justified their existence in matters of less importance, they
would have strengthened the foundation for their activities in matters of
higher importance. The conception of a gradual growth was a sound one, also
as applied to the problem of international criminal jurisdiction.

"33. Against these arguments it as stated that there was no need for
establishing an international jurisdiction in such matters which are of minor
importance compared to international crimes proper. There was furthermore

a risk that the prestige of the court would be lowered if such minor crimes
are brought before it. Their inclusion under the jurisdiction of the court
would add unnecessary complications, for instance with respect to the
gualifications to be required of judges. Doubts were also expressed whether it
rightly belonged to the field of activities of the United Nations to set up
organs for judging this type of crime. It was finally claimed that conferring
Jurisdiction over such crimes would be beyond the terms of reference of the
Committee.

“3L4, At the beginning of its deliberations the Committee resolved, by 8 votes
to 5, to proceed on the assumption that minor crimes should be included in the
article defining the purpose of the court. Having examined the problem in
relation to other problems involved in the establishment of an %nternatinnal
criminal jurisdiction, the Committee decided ultimately not to include any
mention of this category of crimes in the statute. The vote in favour of the
deletion of such rention in article 1 was 6 to 3, with b sbstentions.

"35. It was pointed out by some members that it was object%onable to give the
court jurisdiction in general terms such as 'crimes unde? 1nternatlogal law!
because there were many different opinions as to what crimes were crimes
under international law, and in fairness to an accused it was essential that
he should know exactly what he was charged with anq the conditions under.
which he was being tried. The way to deal with this problem was to provide
that the court should have jurisdiction over only such crimes unqe?
international law as might be provided in separate convent19ns giving th? '
court jurisdiction over such offenceS.. In orde? to meet this point of view it
was proposed that the introductory article stating the purpose of the cogrt
should moke it clear that the court should be called upon to deal only with
such crimes as mirht be provided in conventions or special agreements between
States partiec to the statute.

/.o
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"36. This proposal was opposed by other members of the Committee on the groung
that it might be construed as leaving outside the scope of-the court a vast
field of international crimes, which could then only be tried by special

international tribunals.

"37. The drafting sub-committee having included the words 'as may be provided
in conventions or special agreements among States parties to the present
Statute' in article 1 of its proposals for a draft statute, the Committee
voted upon the deletion of these words from the article. The vote was

5 to 5, with 3 abstentions, and the deletion was therefore not carried."

57. Similar passages can be found in paragraph 52 et seg of the report of the
1953 Committee.

58, The main problem discussed was whether crimes not solely of an international
law character but of international concern, as provided in conventions or special
agreements among States parties to the statute or by unilateral declarations,
should fall under the scope of the envisaged court. Examples of the crimes in
question were in nco wey mentioned during the deliberations. However, the report
recognizes that there were different opinions as to what crimes were crimes under
international law.

59. The Geneva Committee's draft annexed to the report states in article 1 of the
draft statute fcr an international criminal court the following: 'There is
established an international court to try persons accused of crimes under
international law as may be provided in conventions cor special agreements accng
States parties, to the present Statute." 1In the draft of the 1953 Ccnnittee,
howvever, article 1 reads as follows: '"There is established an International

Criminal Court to try natural persons accused of crimes generally recognized under
international law."

60. It.must be observed that individual persons and not States or State agencies
a'ure env%saged as subject to prcseeuvtion and punishment. Furthermore, the difference
in wording and meaning between the purpose of the court in the two drafts is

also clearly a difference in substance. The Geneva Committee's draft made
reference to crimes being provided in conventions or special agreements, but the
1953 Committee draft made reference to crimes "generaliy recogr;ized under

jnterngtional lav". The latter is of a more gencral ccope in substance, not
depending on a special agreement.

6’1. States Parties submittec}'/comments on the Geneva report. These comments are
to be found in document A/2186 and Add.1. The most substantinl corments on the

Subl eCL in queSbl(DIl came fIOIn Chlle FI anc \]el, 2 3 S ) (1 the U“lted ]:1ng
? e
o 9 1 = l nd an

Chile:

" 1) A ’ . .
(1) According to article 25, 'the court shall be competent to judge natural

persons only, i ;
- ;Ziirwi—é\:léilncildlng persons who have acted as Head of State or agent
rovernm & T
persons may be J db seems almost unnecessary to state that cnly naturel
s ;
i Judged, because so-called legal persons or entities ore Dere
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fictions, the 1 vse of which is to make certain aspects of the social
structure more easily understandable. However, the explicit statement

made in this article is desirable in order to avoid attempts by persons
accused gf offences to evade their responsibility on the pretext that they
were acting as representatives of entities distinct from themselves and
that, since it is impossible to establish the responsibility of these bodies
because of their very nature, those who carry out their decisions are also
not punishable cr juridically accountable for those acts."

France:

"(k) Law to be applied by the court (article 2)

Article 2 is not felicitously drafted. The international criminal
judicial authority will obviously apply international criminal law. It is

unnecessary t¢ mention this, and to mention it parenthetically seems
almost odd.

It is also not desirable to refer to the court's possible application
of national law, especially when the text does not specify in which cases.
In fact, in applying international ecriminal law, the court will as a matter
of course apply national law whenever the rules of international law,
including the provisions of the court's statute, refer to national law or
logically require its application."

Netherlands:

"The question arises whether in article 1 the term 'crimes under
international law' is not too vague and whether reference should not be
made to the code of effences against the peace and security of mankind.
An argument in favour of mentioning the code would be the reference to
a number of clearly defined offences, so that in that case there will be
no uncertainty as to the question whether a particuler case is or is not
a crime under international law. An argument against the mentioning of
the ccde is, however, that reference would be mude to a document which
is still in a stage of preparation. Weighing the advantages and
disadvantages against eacr other, the Government comes to the conclusign
that such o reference is not recommendable, also on the ground that this
document as well as the principles of Niirnberg will constitute or already
do constitute a part of international law.

The words 'as may be provided in conventions or special agreements
among States parties to the present statute' should be delete@, becaus?
this clause contains an unnecessary limitation of the conception of crimes
under international law; a limitation all the more unnecessary because
zrticle 26 regul:tes already the conferment of jprisdictlcn upon the court."

f oun



E/CN.4/1075
English
Page 34

United Kingdom:
tence of the court, as proposed by the
Committee, relates to the category of offences known a:? 'crimes under
internationsl law', i.e., (leaving aside such comparatively rare occurrences
‘as piracy jure gentium) wer crimes and the class of offences grouped
under the head of 'crimes against peace and humanity', such as
‘planning wars of aggression, genocide, ete. (see paragx.'aphs 28 to 3k,
. inclusive, of the report). It thus appears that the primary object
of the court would be to provide an international forum for the trial
of individual persons accused of war crimes and crimes against peace
and humanity." s

"In the second place the compe

62. In respect of the mandate of the Ad Hoc Working Group of Experts it is worth
citing the opinion of the Union of South Africa contained on page 11 of the
English text of document® A/2186:

"Moreover, there is, as yet, no general agreement as to what should
be considered as international crimes. Until there is such agreement,
there is in the Union Government's view no justification for setting up a
court. Establishing crimes by separate conventions has little value
unless the great majority of States become parties thereto.

The present state of the world is regrettably such that there is

practically no likelihood of reaching general agreement on the working
of the court, "

Another consideration is that, since it is probable that most of
the international crimes, still to be defined, will be committed by persons
rel?resenting their Governments, it is also probable that efforts to
bring such persons before the court will be resisted. It is difficult to
see how this problem could be overcome in present circumstances.

. .Having regé_lrd to its view that the establishment of an internctionel
criminal court is not a practicable proposition in the immediate future,

the Union Government wishes to refrain f i i 1
: 7 rom c
draft constitution of the court." SHESESIES EEmR

23. TlileAreport of the 1953 Committee was discussed in the Sixth Committee of the
dirclera i zjgléfgly during its ninth session. The relevant report is to be found in
to l;Iél'inbl' h t;. il thos.e delegations which maintained that there was no need
the reiiselecsi dra?tp'r:pgssd ;ﬁternational court declared that the "provisions in
' 'alt statute that the proposed court was to t i
: : i " : ry crimes generally
recognized under international law (article 1) and that the court wz:;.[s5 to apply

internat ional law - ll’lC_u....in i n t; a l, .l a I w d ‘rh re g I)r()[)] late’
s g ern on Crlmi Y i
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6k, The General Assembly postponed further discussion on this questlon by

resolution 898 (IX) "until the General assembly has taken up inter alia again the
draft Code of offences agalnst the peace and’ securlty of mankzﬁaw_———_—

(iii) Draft Code of Offences agalnst the Peace and Securlty of Mankind (A/2693)

65. The draft Code of Offences aga1nst the Peace and Securlty 'of Mankind tries to
give substantive definitions of international" crimes. This draft took into account
observations of Governments. The draft code was presented to the sixth session of
the Ceneral Assembly and its erticle 1 and artlcle 2, paragraph 11, are the most
discussed provisions. They describe acts deemed crimes in international law and

are the result of some modifications compared with the former draft code.

66. The modifications as well as “the comments thereto are substantlal “Tﬁe’p
wording of the text is the following: ® g

"Article 1.

Offences against the peace and security of mankind, as defined
in this code, are crimes under international law, for whlch the '
responsible individuals shall be punlshed. ’

Comment,

The Commission decided to replace the words 'shall be punlshable "fh
the previous text by the words 'shall be punished' in order to emphasize
the obligation to punish the perpetrators of international crimes, Since
the question of establishing an international criminal court is under
consideration by the General Assembly, the Commission did not spec1fy
whether persons accused of crimes under international law should be
tried by national courts or by an 1nternatlonal trlbunal.

In conformity with a decision taken by the Commission at 1ts third
session (see the Commission's report on that session, A/1858 '
paragraph 58 (c)) the article deals only w1th the criminal respon51b111ty
of individuals.

Article 2, paragraph 11
(previously paragraph 10)

Inhuman acts such as murder, extermlnatlon, enslavement deportatlon
cr persecutions, committed against any civilian population on soc1al
political, racial, religious or cultural grounds by the authorities of :
a State or by private individuals actlng at the 1nst1gat10n or w1th the_
toleration of such authorities.

Fown
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67,

Comment
The text previously adopted by the Commission read as follows:

' Tnhuman acts by the authorities of a State er by priYate'indhdmmk
against any civilian population, such as.murder, or_e§term1nat}on,or
enslavement, or deportation, or persecutions on pOlltl?al, r§c1a1,
religious or cultural grounds, when such acts are'comml?ted in execution of
or in connexion with other offences defined in this article.’

This text corresponded in substance to article 6, paragraph (c),
of the Charter of the International Military Tribunal at Nurnberg. It
was, however, wider in scope than the said paragreph in two respects:
it prohibited also inhuman acts committed on cultural grounds and,
furthermore, it characterized as crimes under international law not

.only inhuman acts committed in connexion with crimes against peace

or war crimes, as defined in that Charter, but also such acts committed
in connexicn with all other offences defined in article 2 of the draft code.

_ The Commission decided to enlarge the scope of the paragraph so as
to make the punishment of the acts enumerated in the parasraph independent
of whether or not they are committed in connexion with other offences
defined in the draft code. On the other hand, in order nct to
characterize any inhuman act committed by a private individual as an
internaticnal crime, it was found necessary to provide that such an act
constitutes an international crime only if committed by the private

individual at the instigation or with the toleration of the authorities
of a State."”

Articles 1 and 2 of the draft Ccde as adcpted by the Internaticrnnl Iaw

Commission read as follovws:

"Article 1

Offences against the peace and security of mankind, as defined in this

code, are crimes under internatio i i
code, onal law, for > responsible
individuals shall be punished. ’ thCh ——

Article 2

The following acts are 0

P ffences against the peace and security of

(%) Any act of aggression
authorities of a State of armed,f
purpose other than national or cu
of a decision or recommendation o

including the cmployment by the

orce against another Stote for any
llective self-defence or in pursuance

f a competent organ of the United Nations:

[



E/CN.k/1075
English
Page 37

(2) Any threat by the authorities of a State to resort to an act
of aggression against another State.

(3) fThe preparation by the authorities of a State of the employment
of armed force against another State for any purpose other than national

or collective self-defence or in pursuance of a dec1s1on or recommendation
of a competent organ of the United Nations.

() The organization, or the encouragement of the organization, by
the authorities of a State, of armed bands within its territory or any
other territory for incursions into the territory of another State, or
the tcleration of the. organization of such bands in its own territory, or
the toleration of the use by such armed bands of its territory as a base
of opcrations cr os a rcint of departure for incursions into the territory

of another State, as well as direct participation in or support of such
incursions.

(5) The undertaking or encouragement by the authorities of a State
of activities calculated to foment civil strife, in another State, or the
toleration by the authorities of a State of organized activities calculated
to foment civil strife in another State.

(6) The undertaking or encouragement by the authorities of a State of
terrorist activities in another State, or the toleration by the authorities
of a State of organized activities calculated to carry out terrorist acts
in another State.

{7) Acts by the authorities of a State in violation of its obligations
under a treaty which is designed to ensure international peace and security
by means of restrictions or limitations on armaments, or on military
training, or on fortifications, or of other restrictions of the same
charzcter. -

(8) The annexation by the authorities of a State of territcry
belonging to another State, by means of acts contrary to international law.

(9) The intervention by the authorities of a State in the internal
or external affairs of another State, by means of coercive measures of
an economic or political character in order to force its will and thereby
obtain advantages of any kind.

(10) Acts by the authorities of a State or by private individuals
committed with intent to destroy, in whole or in part, a national, ethnic,
racial or religions group as such, including:

(i) Killing wembers or the group;

(ii) Causing serious bodily or mental harm to members of the group;

eer
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neliberately inflicting on.the group conditions of life

.o o\
VL1t :;i;ulated to bring about its physical destruction in whole
or in part; '

(iv) Imposing measures intended to prevent births within the group;

(v) forcibiy'transferfing_children of the group to another group.

(11) Inhuﬁan acts such as murder, exterminationz ?n§lavement,.
deporéation or persecutions, committed against any civilian population '
on social, political, racial religious or cultural grounds by the authorities
of a State or by private individuals acting at the instigation or with the
toleration of such authorities. :

(12) Acts in violation of the laws or customs of war.
_(i3)ﬁAéts.which'constitute:

(1) Conspiracy to commit any of the offences defined in the
preceding paragraphs of this article; or

(ii) Direct incitement to.commit any of the offences defined in
the preceding paragraphs of this article; or

(iii) Complicity in the commission of any of the offences defined in
the preceding paragraphs of this article; or

(iv) Attempts to commit any of the offences defined in the preceding
paragraphs of this article."

68. The commen?aries;to the draft articles of the Code of Offences against the
Peacg_apd Security of Mankind appear in the Yearbook of the International lav
Commission, 1954, vol. II. The p~.ssages concerning article 2, paragraphs 9

and 10, are of particular significance for the mandate of the Ad Hoe Working
Group. They read as follows: ' -

"XI. Article 2 (9) and (10) of the draft Code

(a) Text adopted by the Commi ssion

_(9) Acts by the authorities o
committed with intent to destro
raclal, or religious group as s

.f a State or by private individuals,
¥> 1in whole or in part, a nutional,etmuCﬂ’
uch, including:

(1). Killing members of the group;
?

ii i i i
(i1) Causing serious bodily or mental harm to members of the groups
(i1i) Deliberately inflicting

| ' gted
to bring about its physi

on the group conditions of life calcul
cal destruction in whole or in part;

.z
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(iv) Imposing measures 1ntended to prevent blrths w1th1n the group;
(v) Forcibly transferring children of the group to another group.

(10) Inhuman acts by the authorities of a State or by private -
individuals against any civilian population, such as murder, or
extermination, or enslavement, or deportation or persecutions on
political, racial, religious or cultural grounds, when such acts are

committed in execution of or 1n connex1on w1th other offences deflned
in thls article,

(b) Comments by Govermments

Professor Emanuel Duran P. (Bolivia) wishes the Commission to define
as a crime 'the case where a group is ‘subjected to living conditions
which render its normal life within the national community impossible
and which are incompatible with the free development of its activities
and personality’.

The Government of the Netherlands requests the deletion of the words
'cultural grounds' from paragraph 10, so that the wordlng does not
deviate from that of the Charter of Nurnberg.

In the view of the Government of Yugoslav1a the crimes agalnst
humanity listed in paragraph 10 should be punished regardless of whether
they have or have not been committed in connexion with other offences
defined in article 2, wherever they are committed in an organized manner.

(¢) Comments by the Special Rapporteur

The comments of the Governments are mutually contradictory and the
Special Rapporteur is not therefore in a p051t10n to suggest any spec1f1c
changes in the text adopted by the Commission."

69. The draft Code of Offences against the Peace and Security of Mankind is

based in substance - as far as the definition of crimes is concerned - on
principle VI of the Prlnc1p1es of International Law recognized in the Charter of
the Nuremberg Tribunal and in theJudgment of the Trlbunal (see under B (a) of this
study). , o S mme SE

T0. As was the case with the Geneva report and the report of the 1953 Committee,
further discussion of the Draft Code of Offences against the Peace and Security
of Mankind was also in fact postponed. 42/ In resclution 1186 (XII), the General
Assembly requested the Secretarv-General to transmit the text of the draft Code
to Member States for comment and to submit their replies as the item might be
Placed on its provisional agenda.

———————

42/ See resolution 897 (IX)_of.the General Assembly, adopted on
4 December 195kL.

s
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| IIT. REMARKS OF THE WORKING GROUP OI THE BASIS OF
DOCTRINE AND INTERNATIONAL INSTRUMENTS

71. (a) International penal law which is a branch of public international law is
the sum of all international rules of a penal character connecting a certain
behaviour-like grave infringement against international law - with certain legal
consequences which overwhelmingly fall into the sphere of penal law and which as
such are generally considered self-executing.

(b) Sources of penal international law are ennumerated in Article 38 of the
Statute of the International Court of Justice and are international conventions,
international customs and general principles of law recognized by civilized
nations, judicial decisions and the teaching of the most highly aqualified
publicists of the various nations. There may also be rules of internal law in the
framework of international penal law which execute international penal lav in the
national legal order.

(¢) Competence to establish crimes under international penal lav does not
fall essentially in the jurisdiction of a State. However, in the absence of an
international penal body the establishment of which is heing envicaped, the
establishment of bodies to prosecute crimes under international nenal lav remains
essentially within domestic jurisdiction. '

(d) International penal law must describe the pertinent crime clearly or, in
the case of customary international law, it must be an offense deemed to be a
crime,

(e) According to most doctrines, the principle "nulla poe-z ..ullunm crirmen
: i . : . : :
sine lege’ 1s, as long as international law is not exclusivelv ~ conventional lav,
not strictly applicable in international penal law.

' (f) The penalties for breaches of international per. must be indicated
in a general way. But the nature and the degree of the penal” need not to be
foreseen. .

(g) Responsibility under international renal lawv lies wiron States as well

as upon ordinary individuals.

(h) Culpability for war crimes and crimes asainst humanity is no rmore in

dispute. The scope of culpability for crimes against humanity is lowever still
arguable. ' ‘

Ly ; .

(i} A clear c%rcumscrlption of crimes under international 1law demnendc on the
develfl:@nenf, of }wgbllc international law. The Geneva Conventio.n" ;31‘ 1050 :01"9
(jenocu:? Corvention end the documents rentioned in naragrahh. 2 ;wf qrficlc: 1.0f the
tonveniion = . the lon-Applicability of Statutory Lirhit ; r G

: . i ations to W rimes and
Crimes ageiwist Humanity indicate the most es i gi, Gl

sentisl crimes arainst humanity.

Jose
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(J) Since the convention on non-applicability classifies inhuman acts

resulting from the policies of anartheid as s crime under international penal law
it is justifiable to conclude that at least acts such as murder, extermination,
enslavement , deportation or persecution committed against any civilian population
on political, racial, religious (social or cultural) grounds, the killing of
members of a group, causings serious bodily or mental harm to m '
deliberately inflicting on the rroup conditions of life calculated to bring

about its physical destruction in whole or in part, imposing measures intended to
prevent births within the pgroup, or forecibly transferring children of the group
to another group, are crimes under international penal law.

3

embers of the group,
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IV. ANALYSIS OF THE POLICIES OF APARTHEID WITH A VIEW TO DETERMINING THE
FLEMENTS TO WHICH INTERNATIONAL PENAL LAW APPLIES

72. » (a) In order to strengthen this study, the mandate of the Group does not
imply that its purpose is to consider the problems of international penal law
in abstracto but confines it to specific consequences of the apartheid policies,
Since the practice of the United Nations is to concentrate its struggle against
the apartheid policies in particular on the Republic of South Africa (and in

' practice Southern Rhodesia and Namibia), the scope of the study must take into
consideration the apartheid policies as an element of international penal law in
regard to the Republic of South Africa.

(b) First of all, it must be stressed that the Republic of South Africa is
not a party to any of the international legal acts in force touching upon elements
of crimes against humanity. The Republic of South Africa is, however, a party to
the Geneva Conventions. It is also a party L3/ to the peace treaties concluded
at the end of the Second World War with Bulgaria, Finland, Hunpgary, Italy and
Romania, which contain identical provisions binding these countries to take the
necessary measures to ensure the arrest and extradition to stand trial of
persons guilty of war crimes and crimes against peace and humanity. In this way,
South Africa has recognized facts pertaining to types of crimes known as crimes
under international law. ’

(¢) But even if the Republic of South Africa has not adhered to written
instruments of this kind, the Republic of South Africa is not at all free from
obligations under international penal law. No State is bound to assume the
obligations created by any convention, for ratification has always been dependent
on the free will of States. This does not mean, however, that the obligation to
p?evgnt and punish crimes committed under international law in itself is not
binding on South Africa. This obligation has, as a matter of fact, not been
newly created by the Conventions in question. UL/ Its existence must be regarded
as a binding rule of general international law_'p_resunposed by the written
instruments. Although it has sometimes been said that the i%iea of an international

43/ Wwith Bulgaria on 17 May 1948 (see Article 5, United Nations Treaty Series,
vol. b1, p. 51); with Finland on 17 May 1948 (see Article 9, ibid., vol. b8,
P. 229); with Hungary on 17 May 1948 (see Article 6, ibid., vol. 41, p. 169): vith
Ttaly on 4 November 1947 (see Article L5, ibid., vol. &g 1: b with Romania on
17 May 1948 (see Articl: 6, ibid,, vol. L2, p. 55). T |

) - -

2 In 1ts advisory opinion of 28 May 1951 on reservations to the Convention
ggutlge zrf;vem':lon ar.ld Punishment of the Crime of Genocide, the International
Conxx;en:iOnuZ:zce 1.)01r.1tid out that the principles which are at the basis of the
in the shsenc principles recognized by civilized nations as binding States even

e absence of any conventional link (Réserves 3 1la Convention pour la préventlon

et la répression du Crime de Génoci :
cide. :
Justice, 1951, p. 23). €. Recueil de la Cour Internationale de

[oen



E/CN.M/IOTS
English -
Page U3

crimina} law binding upon States and directly upon individuals was a revolutionary
innovation in international law it must be taken as a generally accepted rule

that there exists such a law now, after the revolution of international law, so

tc speak. The arguments of retroactivity which have been brought forward by
critics of the Nuremberg Trials are not valid in the case of apartheid policies
which, if they constituted for instance genocide, had taken place during a long
period after the conception of genocide had crystallized in several United Nations
resolutions which had been supported by the overwhelming majority of States and
which, therefore, must be regarded as the expression of the new conviction of

these States that there existed a rule of general international law to that effect.

(d) However, it may be doubtful whether, morally condemnable as they may be,
conspiracy, incitement and attempt to commit inhumen acts resulting from the

policies of apartheid can be regarded as crimes punishable under general
international law.

(e) Concerning the studies made by the Ad Hoc Working Group of Experts, the
Convention on the Non-Applicability of Statutory Limitations to War Crimes ang
Crimes against Humanity and the Genocide Convention contain important guidelines
on how to consider from an international penal law point of view inhuman acts
resulting from the policies of apartheid. This is because the former Convention
refers expressly to apartheid policies and the latter is viewed more and more in
its relationship with these policies (see, in particular, the study of the Ad Hoc
Working Group in document E/CMN,4/98L4/Add.18).

(f) The convention on non-applicability uses the phrase "inhuman acts
resulting from the policies of apartheid”. These acts are considered as a form
of crimes against humanity and crimes under international law. Interpreting the
expression "crimes against humanity", the Group is bound to apply at least
resolution 95 (I) of the General Assembly of 11 December 1946 affirming the
principles of international law recognized by the charter of the Nuremberg
Tribunal and the Judgment of the Tribunal. The interpretation given by the
International Law Commission to this expression is of great help (see Yearbook
of the ILC 1950 II). A comparison of the principles mentioned above with the
convention on non-applicability shows that "inhuman acts resulting of the polities
of apartheid" means acts contrary to human rights as defined in the instruments
of the United Nations and deriving from the policy of apartheid. That is to say
that violations of human rights, in particular by such acts as are described in
a paragraph above, are inhuman acts within the meaning of the convention on
non-applicability.

(g) The other rules of international penal law which can be applied to the
policy of apartheid are also those which apply to the crime of genocide, _The )
Group, in its document E/CN.4/98L4/Add.18, has fully analysed the problem in this
context (reference is made to paragraphs 23 to 29).

(h) In some resolutions of the Security Council the policies of apar?heid
are considered as & threat to peace within the meaning of the Charter. ThlS.
problem must be stressed because principle VII of the Principles of International
Lew Recognized in the Charter of the MNuremberg Tribunal and in the Judgment of

Usewrs
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the Tribunal recognizes also complicity in the commission of a crime against
humanity (murder, extermination, enslavement , deportation, and other inhuman actg
against any civilian population or persecution on policital, racial or religious

grounds,, when such acts are done or such persecutions are carried on in execution

of or in connexion with any crime against peace...) as a crime under internationa
f the Security Council relating

law. One may also interpret the gaid resolutions O
to the policies of apartheid that inhuman acts resulting from the volicies of

apartheid are crimes against humanity.

-
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V. ELEMENTS OF THE POLICIES OF APARTHEID BROUGHT TO LIGHT IN THE
WORK OF THE UNITED NATIONS, AND IN THAT OF THE AD HOC WORKT:IG
GROUP OF EXPERTS IN PARTICULAR, TO WHICH INTERNATIONAL PENAL

LAW MIGHT BE APPLIED

73. If one takes into account the main elements of the apartheid policies whlch in
the opinion of the Group, constitute infringements of hms, in particular of
those enumerated in the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, the International Covenant on Economic,
Social and Cultural Rights and the International Convention on the Elimination of
All Forms of Racial Discrimination, it is not self-evident that those infringements
constitute at the same time crimes under international law. The only acts which
may be considered crimes under international law in the context of apartheid are
those which are mentioned as crimes against humanity in documents referring
expressly to crimes under international law, such as extermination, slavery,
persecutions on political, racial and religious grounds. Furthermore, acts fall
under the category of crimes under international law when they can be considered
"inhuman acts resulting from the policies of apartheid”. The question to solve

is what inhuman acts are considered crimes under international law. It is true
‘that the General Assembly in different resolutions 45/ has condemned the policy of
apartheid as a crime against humenity. These are not strictly legal texts and do
not interpret which acts constitute inhuman acts resulting from the policy of
apartheid. In this context, it is necessary to find the correct interpretation

for the phrase "inhuman acts resulting from the policies of apartheid”, which is
contained in article 1, paragraph 2, of the Convention on the Non-Applicability

of Statutory Limitations to War Crimes and Crimes against Humanity.

74. In the opinion of the Group, "inhuman acts resulting from the policies of
apartheid" are acts creating fear and want and depriving Africans in the Republic
of South Africa, in Southern Rhodesia and in Namibia of full development of
personality and even of life by endangering the economic, social and cultural
rights, as well as the civil and political rights of human beings belonglng to a
distinct racial group residing in the above-mentioned Territories; without the
enjoyment of those rights, Africans would lose dignity and could not part1c1pate
in social progress and in a better standard of life.

75, The Ad Hoc Working Group of Experts, in its reports of 1967, 46/ 1969, k7/
1970, 48/ end 1971, 49/ has investigated very carefully different practices of
avartheid, in particular the treatment inflicted upon prisoners, detainees and

45/ See paragraph 3 above.
46/ E/CN.4/950.

47/ E/CN.L/984 and Add.1-18.
48/ E/CN.4/1020.

Lo/ E/CN.4/1050.

Liwn
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al grounds; it has further investigated practice

in police custody on raci .
g e d the problem of the deportation of persons

of genocide, slavery-like practices an
on racial grounds.

(a) Treatment of civilians, prisoners, detainees and persons in police custody

76. There is no need to mention all the examples of such trea?ment in order to
convince any well-informed person; and this study will simply 1nc19de a few
descriptions of typical cases borne out both by the testimony received and by
South African legislation. The principal laws of the Republic of South Africa
concerning the treatment of civilians, prisoners, detainees and persons in police
custody were amply described in chapter VI of the first report of the Group. 50/
These laws are: the so-called "180-day law"; the Suppression of Communism Act; 51/
the General Law Amendment Act; 52/ the "Sobukwe Clause'; and the Terrorism Act.
Attention should also be drawn to the matters dealt with by the Group in
paragraphs 56 to 65 of document E/CN.L/LT79 and, in particular, to the fact that
the Group noted when adopting its report (E/CN.L/984) on 19 February 1969 that
those South African laws were still in force and had not been amended.

(b) Murder of Africans in South Africa and Southern Rhodesia

77. The following statistics show that the majority of the persons executed were
Africans. It has been noted, in that connexion, that the non-white population
ocutnumbers the white population in South Africa four or five to one
(E/CN.4/AC.22/RT.58, p. 16).

T

Number of death sentences and executions, by
administrative years (1 July-30 June)

Number sentenced to death Number executed
Year White Coloured Asiatic Bantu Total White Coloured Asiatic Bantu Total
1959/60 2 18 = 98 118 1 11 - 70 82
1960/61 3 17 1 89 110 2 13 1 67 83
1961/62 2 20 1 152 175 2 15 - 120 137
1962/63 T 13 il 129 150 7 9 = 91 107
1963/64 4 16 - 138 158 ) 14 - 91 109
1965/66 5 34 - 100 139 3 17 » 50 70
1966/67 8 16 1 102 127 2 14 - 81 97
1967/68 4 20 a 7 101 3 21 . 95 119

50/ E/CN.k/950, paragraphs 61-81 and annexes III angd Iv,
51/ No. Lk, of 1950, as amended.
52/ "Sabotage Act", No. 76, of 1962.
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It will be noted that no statistics are available from the Ministry of Justice for
the administrative year 1964-1965. No official explanation was given as regards
the discrepancy between the number of persons sentenced to death (101) and the
number of persons executed (119) in 1967-1968. The reasons given for these
excessive executions of Africans are ludicrous. According to the Landsdown
Commission, which as a Government commission reflects official opinion, "the death
penalty is inevitable in a society where a large part of the population is just
emerging from barbarity". However, Mrs. Suzman, M.P., stated in the South African
Parliament that "figures over a 10-year period show that whites commit murder and
rape on non-wvhites at a rate four times greater than non-whites on whites™. 53/

78. In paragraph 96 of document E/CN.L/1020, the Group stresses that it received

information concerning the death of political prisoners under suspicious
circumstances.

79. There is substantial and striking testimony concerning such murders in
South Africa and Southern Rhodesia. In paragraph 96 of document E/CN.L4/1020, the
Ad Hoe Working Group of Experts stressed that it had received information

concerning the death of political prisoners under suspicious circumstances. .These
persons included the following:

Mr. "Looksmart" Solwandle Ngudle, "found hanging in his cell" on
5 September 1963;

Mr. Suliman Salcojee, who died on 9 September 1964 after falling from the
seventh floor of Security Headquarters at Pretoria where he was being
interrogated;

Mr. James Tyitya, "found hanging in his cell" in January 196k,

Mr. Leong Yum Pin, the same official finding (19 November 1966);

Mr. James Hamakwayo, the same official finding (precise date unknown);

Mr. Ah Yan, the same official finding (5 January 1967)

Mr. Alpheus Maliba, the same official finding (1967, precise date-unknown);
Mr. J.B. Tubakwe, the same official finding (11 September 1968); _ :
Mr. Nichodimus Kgoathe, who died of "pronchial pneumonia" (4 February 1969);
Mr. Solomon Modibane, who died of "natural causes" (28 February 1969);

Mr. James Lenkoc (10 March 1969); '

Mr. Caleb Mayekiso, seme official finding (1 June 1969);

Mr. Sijso Ginenishe (July 1969);

Tmam Hadj Abdullah Haron (27 September 1969).

3/ House of Assembly Debates (Hansard) 14 March 1969, cols. 2578-2579.
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In section B, paragraphs 120-139 of the same document: the Ad Hoc Wbrking(hmmof
Experts recorded testimony indicating that Mr. Leﬁkoe S @eat@ was cagsaibyan
"electric shock", by "electrocution", or that he "took his life in circumstances
where the legal responsibility for his death 1s aFtr%butable_to the person or
persons who administered the electric shock". This information comes from severs
organizations, including the African National Congress of.‘ Sguth Afrlcz?., EE/ the
American Committee on Africa, 55/ the International Commission of Jurists, 56/ ay
the World Campaign for the Release of South African Political Prisoners.El/ The
views expresséd in those documents are consistent with those of Mrs. Lenkoe, ;
Dr. Moritz, Mr. Carlson, Dr. Gluckman and others. 1In paragraphs 29, 30 and 3] of \
its report (E/CN.L/984/Add.8) the Ad Hoc Group referred to eye-witness evidence

in camera that political prisoners were kicked, knocked down, slapped hard in the
face and treated like animals until they died. The Group cited the cases of
Alexander Mashawira, who died in the Salisbury police station, David from Seke ares .
(salisbury district), and Anton from Fort Victoria district. According to the !
testimony received by the Ad Hoc Working Group, prisoners were loaded into a i
helicopter, flown up, dangled from several feet above ground and then dropped dom,
sometimes to their death. This method is often used to dispose of captured
guerrillas. In that connexion, the Group mentioned the plea by the Zapu leader,
Mr. liyandoro, 58/ for captured guerrillas to be treated as prisoners of war and
recorded the guerrilla chief's summary of the methods of torture and degradation
which had caused the death of several persons: (1) forcing throush the urethra
sharpened bicycle spokes; (2) "pincers"” method of pulling testicles; (3) throwing
live snakes into occupied detention cells; (L) beating to death during i
interrogations; (5) electric shock; (6) shooting to kill wounded captured | |

guerrillas; (7) shooting villagers indiscriminately under the guise of "killing
guerrillas”, |

J

|

(c) Extermination

89. In the course of its investigations the AQ Hoc Working Group geathered
disturbing testimony concerning cases of extermination in South Africa and '
gouthern Rhodesia and described them in its various reports, including‘chereport
in docu@e?t E/CN.4/984/Add.18. Tt described the methods of extermination, as well
as specific cases, which merit consideration:

34/ Letter of 30 July 1969, reproduced in A/AC.115/L.26k.
55/ Letter of 26 June 1969.

56/ Letter of 1T July 1969

26, re 1 ) y I
I 7y g produced in Unit on Apartheid, lotes and

57/ Letter of 9 July 1969,

58/ See Record of testimony taken at the

11 Y L : in
Lusaks on 27 Austst 19¢8 (E/CN.&/AC_QQ/RT.ho) 0th meeting of the Group

» p- 8.
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(1) The institution of group areas ("Bantustan policies"), which affected the
African populatlon_by crowding them together in small areas where they could not
earn an adequate livelihood, or the Indian population by banning them to areas

which were totally lacking in the preconditions for the exercise of their
traditional professions;

(2) The regulations concerning the movement of Africans in urban areas and
especially the forcible separation of Africans from their wives during long periods,
thereby preventing African births;

(3) The population policies in general, which had as their purpose to cause
the deliberate malnutrition of large population sectors and birth control for the
non-vhite sectors in order to reduce their numbers, while it was the official
poliey to favour white immigration;

(L) The imprisonment and ill-treatment of non-white political (groun) leaders
and of non-white prisoners in general, who often die in suspicious circumstances,
frequently were acts designed to eliminate part of the black population;

(5) The killing of the non-white population through a system of slave or tied
labour, especially in so-called transit camps, was typical.

81. In some instances, the testimonies before members of the Ad Hoc Working Group
go into detail; thus, a number of testimonies revealed that thousands of persons
have died as a result of the aforementioned methods. OCOne witness, Mr. Brutus, spoke
in his testimony of electrodes, "carry on’' as well as other forms of torture of the
prisoners. He also spoke of mental torture of the prisoners and of the deliberate
infliction on a group of non-white people of conditions of life calculated to bring
about their physical destruction in whole or in part. Those methods of
extermination were compared to nazi practices. Another witness, Mr. Sachs, said
that the Ghetto Act "has been used in the most ruthless fashion to destroy the
livelihood, in particular of members of the Indian community". Mrs. Altman reported
that there was in South Africa a form of genocide by neglect and indifference
vhereby non-whites were regarded merely as labour digits; when they could no longer
verform a useful function, they were merely left to die in the camps. 5_9_/ Ii? was
also reported that the living conditions in resettlement camps and the hisgh }nfant
mortality rate among Africans against which no measures have beer.l taken, actlve]'_y
contributed to the destruction of the native population. Many witnesses emphasized
that the massacres at Sharpeville and Langa were plausible proof that one group was
concentrating all its efforts on exterminating another group. Thc::' systematic
application of the Group Areas and the Ghetto Acts could r?tlso ultimately, thox}gh

not immediately, bring about the destruction of a populrfxtlon group,.through sickness,
isolation, lack of amenities and lack of medical attel:ltlon. ltlon—whlte groups were
uprooted and transplanted to areas which were often disease-ridden, and which had

no doctors to provide the care needed. Many died early because there was not enough

59/ See Record of testimony taken at the 82nd meeting held in London on
18 July 1968 (E/CN.L4/AC.22/RT.12).
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Mr. Brutus, whose statements were quoted earliep

an régime was guilty of killing thousands of peoplé
dying by the thousands of starvation,

atory practices of South Arrican

to live on in the rural areas.
also said that the South Afric
and that farm and convict labourers wex.'e‘
lack of food, and because of the discrimin

legislation.

82. Mr. Sachs and Mr. Jassat stated in their testimony, repor.'ted in paragraphs 505 l
and 815 of the report contained in document E/CN.h/9SO? that if there was any
trouble, uprising, revolution or_strike, the South l.\.frlcan Governm?nt could
"annihilate whatever groups it /wants/ to'. According to the testimony heard by
the Ad Hoc Group of Experts and related in its report, (E/CN.L/1020/Add.2) the dessy
sentence was imposed on Africans accused of crimes of a political nature 1
(paragraph 128); Mr. Shope even stated that "South Africa was not only a
concentration camp for its 15 million non-whites, but also a slaughter-house for
.all those who opposed the fascist rule of the Government". Some witnesses pointe ‘
out that "the number of political prisoners who died in circumstances known only

to authorities seemed to be increasing at an alarming rate', and that "the
Government was not interested in whether these people live or die" |
(paragraphs 131-132). ‘

\
83. Various witnesses stated that the South African authorities were resortingto
capital punishment with increasing and alarming frequency. It was recalled thata
recent United Nations survey of capital punishment around the world reflected the
astonishing fact that South Africa alone accounted for over L0 per cent of all |
death sentences that have been carried out in the entire world. In his testimony,
Mr. Houser emphasized that "the vast majority of those who were executed, out of
all proportion to the population, /were/ Africans". 60/

Eih. According to Mr. Molotsi, "it can hardly be disputed that the South African
Government, in addition to torturing its political opponents, eliminates them by
legalized mass murder'., 61/

85. Mr. Setai said that in South Africa "“on the average, two persons L;ere
exeguteg_/ per week in the last five years”. He also said that the "undeclared
policy of the Government /was/ to_eliminate or reduce the number of Africans in

South Africa to only the number Lij;_/ will need for exploitation inside the
country". 62/

{36. A witness, Miss McAnally, spoke of dozens of children dyinr of malnutrition
in the-e Transkei and of "endless lines of mothers who had walked for long miles,
carrying starved children". Kwashiorkor, the African name for the disease of
malnutrition, claimed 40,000 infant deaths in South Africa, in 1967. She then
added that, although starvation and malnutrition were eausi’ng death in a "much

60/ See E/CN.4/AC.22/RT.ST.
61/ See E/CN.4/AC.22/RT.S6, p. 11.
62/ See E/CN.L/AC.22/RT.58, p. 16.
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less dramatic way than the nazi ovens of Germany"

: the situation created was "as
tragic and as violent". 63/ ’

87. It was also alleged that epidemics of typhoid and tuberculosis were decimating
the African communities in the reserves and more particularly in the transit camps.
Mr. Molotsi mentioned the case of Limehill where, as a consequence of the policy of
mass removals, 26 people died in a three-week period from gastro-enteritis. 64/

88. Several witnesses spoke of the extremely high rate of infantile mortality
among Africans. Miss McAnally stated that at the Tsolo Mission Medical Hospital,
"countless children were dying from malnutrition and tuberculosis and countless
mothers stood in line daily holding dying children in their arms". 65/ Dr. Conco
referred to the "many children who had passed through my hands, puffed, swollen and
miserable, dying and dead". He denounced the absence of official statistics as a
"scheme". He said that "the official figures concerning infantile mortality was
24.1 per 1,000 for whites; for Asians, it was 54.7 per 1,000; for coloureds,

136.8 per 1,000". No figures for Africans were kept. "In 1967, in Port Elizabeth,
infant mortality rates for whites dropped from 22.02 per 1,000 in 1965 to 13.69 in
1967. For Africans in Port Elizabeth it rose from 247.3 per 1,000 in 1965 to

269.8 in 1967. No official figures are available for rural areas. In Durban, they
reported that the infantile mortality rate among Africans was about 250 per 1,000.
In some areas in the reserves, the authority surmises that actually from 400 to
500 children died before the age of one year. Nearly half of those born died before
the age of one year."

89. According to some witnesses, the South African Government was engaged in a
policy intended to reduce births among the African population while at the same
time, it encouraged the white population to be more fertile, and favoured large-
scale immigration of white peoples.

90. Mr. Molotsi 66/ stated that in a New Year's message, the South African Prime
Minister said that it "/was/ the duty of every white woman in the Republic to
present the Republic with a boy". He then added: "... at the same time, the
LGovernment7 encourages the African people to reduce births and has mounted a
campaign m_rx-ong the African people to that end. The euphenistic way of putting it is
that this is to defeat poverty. In 1966, at the same time, the /Government/ was
encouraging immigration from the countries of Western Hurope. Therefore 'this.dou‘r“__-:
standard is obviously intended to reduce the number of African people and to incr¢
the number of people of European descent'.

91. 1In their replies, some witnesses unhesitantly stated that in their wview, the
policy of apartheid, or at least certain aspects of that policy, 1r.1vc.:lved elezfﬂ,ents
of the crime of genocide. They felt that the South African authorities were inde.

63/ Sec E/CN.4/AC.22/RT.52, p. 13.

64/ See E/CN.4/AC.22/RT.56, p. 12.

65/ See E/CN.4/AC.22/RT.52, p. T

66/ See E/CN.4/AC.22/RT.56, p. 27. /.
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nocide when systematically, they had subjected the
non-white ethnic groups of the population, in particulz.ir-tl'.le_Africans, to extreme
forms of oppression, undermined their educational p0551b1111.:1es, prevented their
econcmic dé%relopment, taken measures calculated to redl:lce births among their
members, and above all, forced millions of people to live unde.:r the appalling
conditions that existed both in the reserves and in the transit camps. They felt
that such measures threatened morally and physically the well-being of the entire
group 67/ in many ways: they had the effect of increasing infantile mortality,
the spread of nutritional diseases and tuberculosis, and the number of arrests,
impri_sonments and executions for a growing list of political offences.

perpetrating the crime of ge

92. Carstens, in response to a question, described apartheid as "an attempt on
the part of the minority to at least reduce the proportion of non-whites in the
country". 68/ Miss McAnally expressed the view: "... the apartheid régime has
indeed in the past acted directly and indirectly to liquidate whole sections and
portions of the African and non-white population of South Africa. Historically,
this can be shown by distinct actions... but also indirect actions, such as
providing a context within which Africans can no longer live.. .". She firmly
believed that it is the intention /of the Government/ to liguidate sections of
the population in the future. All apartheid legislation /was/ aimed, in her _
opinion "toward the elimination and extinction of the threat the whites /felt/
because of the presence of the black people in that country'". The fact that meny
Africans died unnecessary deaths™, in her estimation "constituted genocide". 69/
In replying to a question, Mr. Setai indicated that he thought "the Government
/was/ planning to systematically eliminate /the black/ population". 70/

(d) Servitude through slavery-like practices 71/ such as those provided for by
Masters and Servants Laws

93. 1In its various reports, the Ad Hoc Working Group of Experts has shown that
the policy of apartheid and the legal techniques of South Africa threaten the
fundamen‘.cal right "to life, liberty and security of persons" which the Universel
Declaration of Human Rights seeks to protect. Particularly in its report
E/CN.L/1020/Add.2, the Working Group revealed how serious the problem of limitation
of pt.ersonal freedom, freedom of expression and freedom of assembly (varagraphs 33-34)
was in South Africa. Many of the legislative provisions of apartheia have the
effect of enslaving, without appeal, the black population of South Africa. There
are laws whlch_give the South African authorities absolute powers permitting the?
to.transfer, wlthout advance notice and in inhuman conditions any African or any
tribe to another district or province. Several articles of t}’le Bantu Adminjstration
Act, f_'c_’r example, provide that any African who obstructs a chief, a headman Or Ve
an officer in the execution of his duty is guilty of an offence Earticles 2 (9) and
? (2.))' Any person who promotes feelings of hostility between Bantu and Europed
is lisble to imprisomment for a period not exceeding one year, or a fine, or both

81/ See E/CN.W/AC.22/RT.51, pp. U7, 58, 51; RT.52, RT.56, RT.58, RI.T0.
68/ See E/CN.4/AC.22/RT.51, p. uTv.

69/ See E/CN.L/AC.22/RT.52, pp. 30-31.

10/ See E/CN.4/AC.22/RT.S8, p. 22,

71/ s 5 i ; G
Tl/ See Glaser, Droit International conventionnel (Bruxelles, 1970), o 1
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9k, The practices used to enslave South African blacks under the Masters and
Ssrvants Laws, anelysed by the Workirg Group in its report E/CN.L4/1020/4dd.2
paragraphs 37-48, are cven more shameful. These laws govern lobour motters i’n
agricultural ond domestic employment (E/L9S53, p. 79) and are designed chiefly to
contrcl the relaticnship betwveen wvhite employers anc native employeers. They come
close to giving employers th+- power of 1ife and death over their employees, who
cannot in any circumstances break a contract without being subject to penal
sanctions. The Master and Servants Act No. 50 of 1856, which is still in force,
defines in detail the duties of servants, who in reality are no more than their
employers' slaves. The Master and Servants Act (Natal) of 1850 contains clauses
providing for punishment by flogging for servants guilty of impertinence,
disobedience, neglect of duty and desertion. These clauses, ‘which are still
enforced, are an insult to modern civilization and a denial of human dignity.

95. During its investigations into Transkei legislation, the Working Group

learned that some of the most seriocus infringements of the rule of law result

frem the extraordinary powers given to approved chiefs by the Government of South
Africa (see written testimony of Mr. W.W. Tsotsi in document E/CN.L/AC.22/17/Add.1,
annex VII). In most of the laws relating to the administration of blacks or to
employers and employees, 1t was stipulated that chiefs were entitled to the loyalty,
respect and obedience of all their subjects, and could take such steps as might

be necessary, including corporal punishment and penal sanctions, to make themselves
absolute masters. The Working Group was also told that chiefs often victimized
tribesmen and ran their own police forces which used barbaric methods to subdue
recalcitrant or rebellious subjects. Witnesses stated in evidence that the
continued operation of Proclamation 40O had a serious inhibiting effect on

personal liberty, by prohibiting all meetings of 10 or more people. Moreover,
section 19 empowered a Bantu Commissioner or a commissioned or non-ccommissioned
officer of the police to detain without warrant any person suspected of having
committed an offence (see Mr. Tsotei's evidence). 72/  During 1965-1966, 2u6
persons were held under the terms of the Proclamation for a total of 18,600 days.

96. Relioble evidence shows that the Africans, who are full citizens of South
Africa, have not even the most rudimentary form of political power, and play
absolutely no part in the drafting of the laws, which they must obey in every
detail or suffer severe penalties. Any spontaneous attempt by the population to
crganize political groups or trade unions 1is thoroughly crushed by force, and
the South African Government has no intention of changing this situation.

97T. The system of recruiting African workers in South West Africa has no
equivalent in any other country. The systematic way in which the odious laws

are applied make them nothing more than a form of slavery. Workers are recruited
without contract in the tribal areas by SWANLA, which divides the male population
into three classes of workers, A, B and C, qualified to work, respectively, in
mines, on the land and in European-owned agricultural and livestock farms. SWANL/
whose system of contract is the only means of finding'work e.md earning a wage,
provides employers in mining and agricultural enterprises with the quantity and
type of labour which they need. Once placed under contract, workers are not
rermitted to leave the area where they work or to-c::mcel the cor_ltract. W{)rkers
do no participate in any form of collective bargaining, and strikes constitute

72/ See E/CN.L/AC.22/RT.42, pp. 5-9.
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The South African Government deprives more each day the people

riminal offences. 1he = : L r ch.
(o:f South West Africa of their property, their rights and their ability to become

a free, economically viable nation.

(e) Deportation and other inhuman acts committed against the civilian population

98. Deportation is a precise legal term, expressing-t}}e idea of a punishment which
consists of exiling to a specific place political criminals or persons accused of
political crimes. Everyone knows how Hitler applied deportation against the

resistance fighters and all those whom the Third Reich wished to exterminate during

the Second World War.

99. In the case of South Africa, the legislation has provided not only for the
deportation of political criminals, but also, and especially, for the deportatio
of the African civilian population, who are innocent and indifferent to political
activities. In its report E/CN.4/1020/Add.2, prepared in implementation of
resolution 21 (XXV), the Ad Hoc Working Group traced the history of the "Native
Reserves" and "transit camps", which, from the psychological and social point of
view, are really concentration camps where human beings suffer from hunger and
desperate poverty without any means of remedying the situation. They suffer
from the harshness of the climate in certain seasons, from the sterility of the
soil, from the lack of infrastructure and employment, nothing in the legislation
allows them the freedom of movement, appeal before the courts or competent
administrative authorities. Thus, the entire civilian population is subjected
to laws similar to the old nazi laws.

100. In its reports particulary document E/CN.4/1020/Add.2, the Working Group stated
that Africans were still being deported by the Government of South Africa.
Chapter XI (paragraphs 65-105) of that document is devoted entirely to a study

of this situation, and the information and evidence which the Working Group
gathered shows that the following groups of persons are placed in the concentration
camps known as "reserves", "transit camps" or "resettlement areas': (a) Africen
po}ltlcal deportees, who are concentrated in regions known for their harsh
climate and isolated from the entire civilian population so that they can be
massacred more easily in case of rebellion; (b) Africans who have been ejected
from white farms and judged too old or inform to work; (c) Africans who have Deed

=] J 7l
cleared from "black spots"; (d) landless African femilies from the reserves;

E(fe‘g men, women and children removed from urban areas for being "unproductive’;
risvov:lges aﬁd families of men serving prison sentences; (g) former political
p rs who have completed their sentences and may commit further offences.

igiétéitetgisio;izsies of persons are subjected to forced displacements, and tH
by the Ministr ,\;.ntiatlon camps at Sada, near Quecnstown, has been confirmed
G;'oup. - 3Sfow e Interior, as x:rell as by the evidence gathecred by the Workle
of the Tnter t_urces have also confirmed the existence of many camps. A I‘epo{'t

1 national Defence and Aid Fund 73/ dated 10 May 1967 and published in

73/ See also: South Africa:

(London, August 1969) Rescttlement - The New Violence to Africais

s
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United Nations document A/AC.115/L.200, the written information provided by

Mr. Livingstone Mwretyana in document A/AC.llS/L.209, and the reports of the \

Ad Hoe WOr}fing Group, especially document E/CN.k4/950, paragraph LOT, all note the
existence 1in 1968 of about fifty-seven deportation towns and villages. The goal

of the apartheid policy is to remove Africans from urban areas by force and to send
them to reserves situated in arid and desolate areas. Most of the victims

are retired persons and persons whom the authorities consider "undesirable elements"
in the urban areas. They are herded into reserves, while political prisoners whose
prison terms have expired are transported to areas or prisons near the reserves.
"In my case, when I was released I was told to go to the chief magistrate -

this happened also to many of the other political prisoners who were later released.
The magistrate told me that T had in fact no choice; I had to accept the offer

to go to Welcome Valley, to settle there and to be a labourer in the quarry at

£8, 5. 0 a2 month. I was later to learn that I was being in fact banned and
confined to that area." This is the testimony of Mr. Mwretyana, who experienced
deportation to Welcome Valley, situated nine miles from the urban area of
Queenstown. This witness adds that banned persons confined to Welcome Valley

are not even allowed to go to Queenstown for shopping, but must go to Lady Frere,
37 miles away, even though transport_is extremely poor. "This is_a form of

extra punishment that is meted out /to former political prisoners/ without

recourse to a court of law."

102. In 1966, by the official count, there were 560 families (482 men, 718 women
and 1,485 children) in the Sada resettlement area alone, living in prefabricated
huts. On 21 February 1967, the South African Government itself sent its Parliament
a list of 24 new settlements "similar to Sada'". The list showed that there were

a total of 2,956 men, 1L,471 women and 31,804 children in the 2L concentration
camps called "townships".

103. On T February 1969, the Ministry of Bantu Administration and Devclopment
stated, in reply to a question asked in Parliament, that there had been 399
"black spots" in 1948, and that since that time 119 of them had been "evacuated",
which meant that of 83,619 Africans living on 85,216 morgen of land had been
deported. These official figures are lower than estimates pointed out by
opposition Members of Parliament. The latter, after visiting certain centres, told
Parliament of the horrifying and inhuman spectacle they had seen at Limehill,
Uitval, Vergelegen, Sada, Muggesha and Ilinge; they made the following specific
criticisms: (a) they had noted that Africans were being displaced against their
will and without psychological preparation; (b} the deported persons had been
crovded into concentration centres long before the construction of housing

and were living outdoors; (c) roads, sanitary facilities, water supply, health
services, transportation, and so on wvere inadequate orlnon-ex1ster-1t;.(d) in

many villages there was a disproportionate number of elderly and 1ni.’11:m persons
and children; and (e) there were practically no employment opportunities.

10k, Mr. Winchester, the Member of Parliasment for Port Natal, stated that
"Removals that take place for political reasons only - and I_emphasme political
reasons only - become nothing else but inhuman experiments'wﬂ;h people. When such
removals, as the ones in Limehill, take place, then I submit that every South
African must bow his head in shame."

[ o
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es legal provisions which can, without other
o leave the place where they have lived all their
in particular to transit camps.

105. South African law includ
formalities, force Africans t
lives and be deported elsewhere,

106. The Bantu (Urban Areas) Consolidation Act No. ?5 of l9h5,.as amem?ed, containg
detailed provisions for the disqualification of Africans who w%sh to Jl.lve and work
in urban areas and for their removal from these areas. The main provisions are ip
sections 10, 1k, 28 and 29 of the Act, and are reproduced in document
E/CN.4/AC.22/Add.1, annex VIII. Under sections 10 and 1U4, any Bantu who remains
for more than T2 hours in an urban area without sutmitting proof that he has
since birth resided continuously in such area, oOr that he has worked continuously
there for one employer for 10 years at least, may be removed with his dependants
to this home "or to a rural village, settlement, rehabilitation scheme, institution
or other place indicated by the Minister for Bantu Administration and Development"
(section 15 (1) of the Act).

107. The aged and unfit, widows, families and professicnal people may be disqualifig
under section 28 of the Act, "Removal of redundant Bantu from urban areas". The
Minister, "on being satisfied... that the number of Bantu in that area is in excess
of the reasonable labour requirements of that area... may determine which Bantu.,,

shall be removed from the prescribed area'". He then instructs the local authority
to order such Africans and their dependants to move "to the place where
accommodation has been provided...". Africans may forfeit the right to live in

an urban area even though they qualify under section 10 of the Act if they are
declared "idle" or "undesirable'. Under section 29 of the Act, an elatorate
procedure is established for dealing with "idle and undesirable Bantu", the
definition of which is so comprehensive as to range from 'a person who has been
required under any law to depart from the area concerned and not to return to suh
area" to a person who has been convicted of a political offence under the Unlaviul
Organization Act, No. 24 of 1960, the Riotous Assemblies Act, No. 17 of 1956,
the Criminal Law Amendment Act, No. 8 of 1953, or the General Law /mendment :ct
(Sabotage Act), No. T6 of 1962. If a Bantu Affairs Commissioner declares an
African to be "idle" or "undesirable" he may "order that such Bantu be sent to
rural village, settlement, rehabilitation scheme, institution or any other place
indicated by the Secretary... and be detained thereat for such period and perforn
such labour as may be prescribed under that law /“1'_.0. the Bantu Trust and lLend
Act, 1936, or any other law establishing scheduled Bar;tu areas/".

iOS. zhthantu ﬂ;‘rust and Land Act, l93§, as amended by the Bantu Laus Amendzent

ct, 1964, provides for the gradual elimination of African tenants and squatters
on wh}te farms. ) Two methods are used for this purpose. First, both owner and

occupler are guilty of an offence if Africans who are not authc;rized to live in 2
;:rairzreat;eserved for European§ congregate or reside in such arca. The couwrts
Fai‘rlingez cOEr‘Ic‘eIgggzi_- Oihthe Afrlcans.and their dependants to any specified place
Africans to their homes 4 Eantu Affairs Commissioner mey intervenc and remove the
institution or other s °F ©o a rural village, settlement, rchabilitation schels
detained in prison or ?§C1fled-place- Pending such rcmoval, the Africans may
Secondly, Africans mas kga police cell (section 26 of the 1936 Act, as anended):

g sSo ans may be removed by Bantu Labour Control Boards, which are

empowed to determine the maxi ‘
: e maximum number of Africans 251 1ite-ovnes
farms (section 29 of the 1936 Act, as ancnded ) e Bk

-
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109. The Bantu (Prohibition of Interdicts) Act, No. 64 of 1956 empowers the
Government to direct by Proclamation that no court may issue a; interdict which
would have the effect of suspending the executicn of a removal order. On

12 February 1969, a general Proclamation was issued declaring that as from

11 April 1969 the provisions of the Prohibition of Interdicts Act would apply to:

(i) All orders made or issued, instructions given, authorities
conferred and warrants issued under section 26 bis (1) and
(2) of the Bantu Trust and land Act, 1936;

(ii) All warrants issued under section 37 (3) of the Bantu Trust
and Land Act, 1936;

(iii) All notices served under section 9 (3) of the Bantu (Urban Areas)
Ccnsolidation Act, 19LS.

110. As was rentioned earlier, the Africans removed from urban areas or white
farming areas are systematically deported to rural villages, concentration centres
or other places known as "transit camps'. These camps are under the control of the
Chief of State or the Minister for Bantu Administration and Development, in
accordance with the provisions of the Bantu Administration Act, No. 38 of 1927,
and the Bantu Trust and Land Act, No. 18 of 1936. These authcrities are given
wide powers to establish, abolish, extend, curtail or redefine any rural village
or township inhabited by Bantu. They may make regulations for the administration
of these settlements; they have the power of life and death over those who live
there.
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VI. ELEMENTS OF THE POLICIES OF APARTHEID WITHIN INTERNATIONAL
PENAL LAW

111. The Group has indicated those elements of the policies of apartheid which seeq
to bear some relationship to crimes under international penal ]:aw. In this chapter
the Group relates these elements to the various international instruments to which
international theory and practice look for the rules of international_pelnal law.

(a) WNuremberg principles

Principle I and apartheid

112. Nuremberg Principle I provides that "any person who commits an act which
constitutes a crime under international law is responsible therefor and liable to
punishment”. The general rule underlying Principle I is that international lawny
impose duties on individuals directly without any interposition of internal law,
That the rules of international law may apply to individuals is beyond dispute for,
as the Nuremberg Tribunal stated, it has long been recognized that international
law imposes duties and responsibilities upon individuals. I&/ Crimes against
international law are committed by men, not by abstract entities. Zé/ Now, in
South Africa, Southern Rhodesia and Namibia, it is individuals who implement the
policies of apartheid; and all international bodies have condemned apartheid ase
violation of international law and a serious threat to international peace and
security. In addition to resolutions of the Commission on Human Rights and the
Economic and Social Council, there are many General Assembly and Security Council
resolutions roundly condemning, as crimes under international law, the inhumen
policies of apartheid, characterized by unjust measures which are contrary to
re?ognized international standards and under which human beings, both black and
whl?e, are degraded, subjected to harsh retroactive penalties, separated
arbitrarily from their families and thus deprived of all human affection and of
the possibility to procreate, deported, massacred and exterminated in defiance of
the most elementary human rights. The most pertinent of the resolutions condemnis
apartheid are General Assembly resolutions 1761 (XVII), 205L A and B (XX),

21kh A and B (XXI), 2202 A and B (XXII), 2307 (XXII), 2396 (XXIII) and 2506 (XiIV)
and Security Council resolutions S/5386, S/5471, S/5761 and S/7773. 76/

T4/ See Trifterer. Ibid., p. 148 s.

75/ See Trial of the Major War Criminals

; before the ; Military
Tribunal, vol. I, Nuremberg, (19L7), p. 235. efore the Internationsl FAZit™

15/ See also paragraph 3 above.
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Principle II and apartheid

113. Nuremberg Principle II stipulates that "
impose a penalty for an act which constitutes
not relieve the person who committed the act
internaticnal law'.

the fact that internal law does not
a crime under international law does
; rom responsibility under

This Principle is a corollary to Principle I and, since
individuals are responsible for crin}es under international law it is obvious that
they are not relieved from their international responsibility by the fact that
their acts are not held to be crimes under the law of their country.

114, South African legislation has promulgated the policies of apartheid but has
not made provision for the punishment of these outrages; it does not follow
therefrom, however, that individuals perpetrating the outrageous acts of apartheid
are relieved from all responsibility under international law.

115. On the contrary according to the principle of the supremacy of international
law over national law persons who have committed an international crime are
responsible therefor and liable to punishment under international law,
independently of the provisions of internal ‘law. In fact, the Nuremberg Tribunal
considered that international law can bind individuals even if national law does
Dot direct them to observe the uules of international law: "... the very essence
Of the Charter is that individuals have international duties which transcend the
National obligations of obedience imposed by the individual State™. 77/ It follows
that persons responsible for implementing the policies of apartheid are not bound
to implement their State's penal laws and those who do so are fully guilty.

Principle ITII and apartheid

116. This Principle is explicit: "The fact that a person who has committed an act
which constitutes a crime under international law acted as Head of State or
responsible Government official does not relieve him from responsibility under
international law'.

117. The person mainly responsible for the laws of the po:!_icies of apartheid ir.1
South Africa is the Head of State, who has arrogated to himself the power of life
and death over his citizens. DMNow, his status as Head of State does not guarar-ltee
him any privilege or immunity under international ]'.aw. I.T’or, the_Charter. (Article T7)
and judgement of the Nuremberg Tribunal do not relieve him from internatlonal
responsibility even if he acted as Head of State or re§pon§1ble government official.
"The principle of international law which, under certain circumstances, protects

the representatives of a State, cannot be applied to acts which are condemned as
criminal by international law. The authors of these acts cannot shelter themsz::‘lves
behind their official position in order to be freed.from punishment in appropriate
proceedings.” The overriding rule is that he who violates the rules of '
international law cannot obtain immunity while acting 1n pursuance of the authority
of the State if the State in authorizing action moves outside its competence under.

77/ Trial of the Major War Criminals before the International Military
Tribunal, vol. I, Nuremberg, (1947), p. 223.
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international law. Implementation of the policies of apartheid is unquestionat)y
nisuse of power under international law.

Principle IV and apartheid

118. This Principle is as explicit as the one preceding it: ”?he fact that a
person acted pursuant to order of his Government or o? a superior doeg not reliev
him from responsibility under international law, proY1Qed a moral choice vas ip
fact possible to him”. Persons implementing the policies of apartheid receive
orders fromthe Government and their superiors. 78/ How the idea expressed in
Principle IV is that superior orders are not a defence provided a moral choice veg
possibie to the accused. Persons implementing the policies of apartheid have ep
even greater possibility of moral choice since they are gencrally chosen fron
among those with most common sense, reasoninsg power and the ability, given to
every human being, to distinguish right from wrong. Their silent acceptance of
inhuman laws, even if they disapprove of them in their conscience, does not cover
them; as the Wuremberg Tribunal rightly pointed out in the provisions of article]
of its Charter, an order %o kill or torture in violation of the international la
can never be recognized as a defence to such acts of brutality. Persons committin
such atrocities under order can only urge the order in mitication of the ounishmet.
For, the true test, which is found in varying degrees in the criminal law of most
nations, is not the existence of the order, but wvhether moral choice was in fact
possible. 79/

Principle V and apartheid

119. The provisions of Principle V related to the trial of offenders: 'Any perse
charged with a crime under international law has the risht to a fair trial ontlk
facts and law". It is obvious that persons committing the crime of gﬁﬁjﬁi@ﬁn
have the right to a fair trial, as provided by international law.

Principle VI and apartheid

120. The provisions of Principle VI whick define crimes under international 137
make 1t easier to establish the nature of the responsibilities for the policies

of ?pgrtheid and to determine the punishments to which those responsible for T
policies are liable. ‘

181, *® ' i ; i
1ii. The crimes hereinafter set out are punishable as crimes urder international

€Dter%%{iZIN§T?IN, Yoram, the Qefence of "obedience to superior orders’ in 1
3 ar onal law, Leyden A. Lijthoff. 1965: Furhrmann P, Der Hohere befebl
e ertigung im Volkerrecht, Minehen, 1063

79/ See Trial of th 3 i
12 a M Har imMA T e e : . I
Tribunal . gior var Crimi nals beforn the I_nt.cln_;}f._lpn_fgl,b_lbla/
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a. Crimes against peace:

Planning, preparation, initiation or waging of a war of aggressiocn

Oor a war 1in violation of international treaties, agreements or
assurances;

Participation in a common plan or conspiracy for the accomplishment
of any of the acts mentioned under (i)."

The first question to which consideration of this first paragraph, which defines
crimes against peace, gives rise is whether those respongible for the policies of
apartheid are waging a "war of aggression or a war in violation of international
treaties, agreements or assurances”. It is probably not a question here of an
undisguised armed conflict between two parties. But this does not prevent
apartheid from being a psychological war in violation of the Charter of the United
Nations and international treaties, agreements and assurances. Are there not many
jurists who agree that a "'war of aggression" is all acts which justify their
victims' resort to arms? There are many sociologists who, like H. Taine, 80/
insist that “the real aggressor is he who makes war inevitable". By their odious
and inhuman practices, those responsible for the policies of apartheid are inciting
the civilian population tc rebellion, revolt and even civil war, the consequences
of which could be disastrous for world peace and international order. Apartheid is
a psychological "war of aggression™ which destroys all man's spiritual and moral
values. The reduction of human beings to the state of animals is worse than open
var waged with armed forces and the atrocities such a war might unleash would
plunge mankind as a whole, not merely a few nations, into mourning. Precedents

for the practices of apartheid are to be found in the acts of the Third Reich for,
as everyone knows, before the war the political adversaries of nazism were interned
and murdered in concentration camps where régime was odious, and civilians presumed
to be hostile to the Government were subjected to an unscrupulous: policy of
harassment, repression and murder. We are now witnessing the same acts, the same
methods of harassment and persecution which, unless we are careful, could easily

be a prelude to a world conflagration.

b. WVar crimes:

"Violations of the laws or customs of war which include, but are not limited
to, murder, ill-treatment or deportation to slave-labour or for any other purpose
of civilian population of or in occupied terri?ory, murder or ill-treatment of'
priscners of war, of persons on the seas, killing of hostages, plunder of publ%c or
private property, wanton destruction of cities, towns or villages, or devastabien
not justified by military necessity”. Since the policy of dlsc?{mlnatlon in South
Africa contains the germs of war, those responsible for apartheid should observe
the rules of war They do nothing of the sort, however, and murder, 1ll—t?eatment
and deportaticns in the most terrible conditions are frequent occurrences in South

Africa, as was shown in this study.

80/ Letter to J. Durant on 7 September 1870.
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c. Crimes against humanity:

"Murder, extermination, enslavement, del?ortation ar_ld-other in}.luman acts dope
against any civilian population, or persecutions ?n polltlcal,'rac:Lal-or religion
g;ounds, when such acts are done Or such persecutions are carz.-leﬁ on 11'1 execusioy
of or in connexion with any crime against peace or alcly_war cr-'me . '{‘hls
subparagraph of Principle VI is very explicit in defining cr‘l_mes against hunanity
as ;.Cts such as murder, extermination, enslavement, etc.. . ‘done against any
civilian population". This means that such acts may be crimes against humanity
even if committed by a person against his own population. Furthermore, these
crimes may be committed in time of peace as in time of war and have a correlatie
with ecrimes against peace.

122. The organs of the United Nations have repeatedly condemned the policies of
apartheid as a crime against humanity. Throughout this study, mention was rade
of those criminal acts of the Government of South Africa, such as murder,
extermination, enslavement, deportation, moral and physical degradation of human
beings, which have driven all international organs formally and energetically to
condemn the policies of apartheid. In its report (E/CN.4/984/Add.18), the Ad foe
Working Group of Experts had already, following several inquiries into the matter,
drawn attention to practices which constitute elements of the crime of genocide
and in particular:

(a) The institution of group areas ('"Bantustan policies"), which affected i
African population by crowding them together in small areas where they could ot
earn an %dequate livelihood, or the Indian population by banning them to areas

which were totally lacking the preconditions for the exercise of their traditioml
professions;

('b) The regulations concerning the movement of Africans in urban areas an
espc?t:lally the forcible separation of Africans from their wives during long
periods, thereby preventing African births;

(c? _The population policies in general, which were said to include deliterst:
malnutrition of large population sectors and birth control for the non-white

sectors ir} order to reduce their numbers, while it was the official policy to
favour white immigration;

(d) The imprisonment and ill-treatment of non-white political (GTOUP)
leaders and of non-white prisoners in general ;

(e) The killing of the non-white popul

) ati < a ey slave OF
- ety ation throurlt a system of

» especially in so-called transit camps.

1230 In sonme lnStanCeS 9 the t: u{;f; O 1 thc hj —
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into even further detail. Tt an testinonie®
e. \ { . pears from tesul®
€., b Mr. Brutus, that thousands of persons have dicd. tir. Brutus in DS

ziszgoni.also spoke of electrodes, "carry on' as well as other forms of tori¥¥
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of measures intended to bring about death within a group of non-white people
(which would include the laws governing the movement of Africans in urban areas
and preventing the wives from visiting their husbands in those areas). He further
spoke of measures to transfer forcibly persons of one group to another group
(those reaching the age of eighteen were obliged to leave their parents). The
testimony of several other persons taken during the Ad Hoc Group's investigations
could also be cited with regard to apartheid, those responsible for the policies

of apartheid in South Africa, Southern Rhodesia and Namibia could be brought to
justice for these policies.

Principle VII

124, "Complicity in the commission of a crime against peace, a war crime, or a
crime against humanity as set forth in Principle VI is a erime under international
lawv’. 1In its reports, the Group has often referred to the complicity of certain
civilian agents of the Government of South Africa who commit inhuman atrocities.

(b) Apartheid in relation to the Convention on the Prevention and Punishment of
the Crime of Genocide.

125. In its resolution 96 (I), the General Assembly stated that genocide is "a
denial of the right of existence of entire human groups, as homicide is the denial
of the right to live of individual human beings; such denial of the right of
existence shocks the conscience of mankind, results in great losses to humanity in
the form of cultural and other contributions represented by these human groups, and
is contrary to moral law and to the spirit and aims of the United Nations. Many
instances of such crimes of genocide have occurred when racial, religious,
political and other groups have been destroyed, entirely or in part. The
punishment of the crime of genocide is a matter of international concern.'

126. General Assembly resolution 260 (III) of 9 December 1948 on the Adoption of
the Convention on the Prevention and Punishment of the Crime of Genocide is the
result of the declarations in General Assembly resolution 96 (I), and it would be
interesting to show the extent to which the provisions of resolution 260 (IT1) on
genocide are applicable to the policies of apartheid.

127. Article I of the Convention on the Prevention and Punishment of the Crime of
Genocide stipulates categorically that genocide is a crime, whether committed in
time of peace or in time of war.

"The Contracting Parties confirm that zenocide, whether committed_in
time of peace or in time of war, is a crime under international law which
they undertake to prevent and to punish.”

128. The odious acts of those responsible for apartheid are committed in time of

peace but are not exempt from punishment; a fortiori, since they constitute a
serious threat to international peace, they must be punished.

/...
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129. The acts which under resolution 260 (III) constitute genocide are defined in
article IT of the Convention in those terms:

"Tn the present Convention, genocide means any of the following acts
committed with intent to destroy, in whole or in part, a national, ethnical,
racial or religious group, as such:

(a) Killing members of the group:
(b) Causing serious bodily or mental harm to members of the group;

(¢) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part;

(@) Imposing measures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group."
130. In its various reports resulting from careful studies of the question, the
Ad Hoc Working Group of Experts has defined the elements of apartheid which
constitute the crime of genocide. It has summarized them in its r2port
(z/cH.b/o8k4/Add.18, paras. 4 and 5).
131. Article III lists punishable acts:

"The following acts shall be punishable:

(a) Genocide;

(b) Conspiracy to ccrmit genocide;

(c) Direct and public incitement to commit genocide;

(d) Attempt to commit genocide;

(e) Complicity in genocide."
132. In vgrious documents the Ad Hoc Working Group has described how politicians in
Soth Afrlca, Southern Rhodesia and Namibia commit the crime of genocide directly
or indirectly, gnd incite such crimes directly and publicly. Many examples of
éttempted genocide and of complicity in the crime have been described at length
in documents E/CN.L/950 (paras. 82-1016, 1092-1093, 1107-1112); B/CN.k/98L/1dd.10
(paras. 4-10): E/CN.L/1020 paras. T1-217); E/CN.L/1020/Add.2 (paras. 1-105).
;33. Lige Nuremberg Principles IIT and IV, article IV of the Convention on the
revention and Punishment of the Crime of Genocide states that persons committing

genocide shall be punished whatever their official or socisl status. Under the

terms of that article, there i isti i
° ; i 5 1s no distinction b i in the mattel
of the crime of genocide. ctween social classes in t
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“Persons committing genocide or any of the other acts enumerated in
article III shall be punished, whether they are constitutionally
responsible rulers, public officials or private individuals."

134. Persons committing the crime of genocide in South Africa, Southern Rhodesia
and Namibia are Heads of State, members of the various Governments, public

officials, official agents and all other persons responsible for giving effect to
the policies of apartheid.

135. The terms of article VI determine the courts by which persons committing the
crime of genocide are to be tried, namely: (a) a competent tribunal of the State

in the territory of which the act was committed and (b) an international penal
tribunal:

"Persons charged with genocide or any. of the other acts enumerated in
article III shall be tried by a competent tribunal of the State in the
territory of which the act was committed, or by such international penal
tribunal as may have jurisdiction with respect to those Contracting Parties
which shall have accepted its jurisdiction.”

(¢) The Geneva Conventions and apartheid

136. International instruments currently in force which contain several provisions
that are pertinent to the study of apartheid from the point of view of
international penal law is the Geneva Conventions of 12 August 1949,

137. The Union of South Africa acceded to the Geneva Conventions of 12 August 1949
and ratified them on 31 May 1952. Thus the Republic of South Africa is bound by
the provisions of these Conventions. Tt therefore recognizes the existence of an
international penal law that binds it to observe the provisions of these
Conventions, in particular those concerning the grave breaches that constitute
offences under international penal law. In addition, General Assembly resolution
2674 (XXV) of 9 December 1970 on the guestion of respect for human rights in armed
conflicts must be taken into consideration. This resolution reaffirmed that
participants in liberation movements in southern Africa should be treated in case
of their detention as prisoners of war in accordance with the Geneva Conventions
of 12 August 1949.

138. The Geneva Conventions of 12 August 1949, in particular the Convention
relative to the treatment of prisoners of war and that relative to the protection
of civilian persons in time of war, which are both applicable in the Fepublic of
South Africa, contain provisions relative to the High Contracting Parties’
undertaking to enact any legislation necessary to provide effective penal
sanctions for persons committing, or ordering to be committed, any of the grave
breaches, namely wilful killing, torture or inhuman treatment, including
biological experiments, wilfully causing great suffering or serious injury to
body or health, and so on (articles 129 and 130 of the third Convention and
articles 146 and 147 of the fourth Convention).
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139. In addition, the Conventions explicitly forbid the following:

"(é) Violence to life and person of human beings, in particular
torture, and cruel treatment; C

(b) - Taking of hostages;
~(c) - Deportation;

(d) Outrages upon personal dignity, in particular, humiliating and
degrading treatment and discriminatory treatment based on differences of race,
colour, nationality, religion or faith, sex, birth or wealth;

(e) * The passing of sentences and the carrying out of executions without
 previous judgement pronounced by a regularly constituted court affording all
the judicial guarantees which are recognized as indispensable by

civilized peoples."

140. The Ad Hoe Working Group, in its various reports has already revealed the
inhuman acts committed in the Republic of South Africa and which constitute grave
breaches in the sense of the Geneva Conventions of 12 August 1949. 1In addition,
articles 129, 130 and 131 of the third Convention, which are also contained in the
other Conventions, refer to effective penal sarnctions for violations of the
Convention. Article 129 reads as follows:

" "Mhe High Contracting Parties undertake to enact any legislation
necessary to provide effective penal sanctions for persons committing,
or ordering to be committed, any of the grave breaches of the present
Convention defined in the following Article.

Fach High Contracting Party shall be under the obligation to search
for persons alleged to have committed, or to have ordered to be committed,
such grave breaches, and shall bring such persons, regardless of their
‘nationality, before its own courts. It may also, if it prefers, and in
accordance with the provisions of its own legislation, hand such persons
over for trial to another High Contracting Party concerned, provided

. such High Contracting Party has made out a prima facie case.

Eac@'High Contracting Party shall take measures necessary for the
suppression of all acts contrary to the provisions of the present Convention
other than the grave breaches defined in the following Article.

In all 9ircumstances, the accused persons shall benefit by safeguerds
~of proper trlal.and defence, which shell not be less fovourable than those
provided by Article 105 and those following of the present Convention."

The provisiogs of this article are based on three essential obligations, under
which each High Contracting Party undertakes to promulgate special legislation;
to search for.persons alleged to have violated the Convention: to brin& such
persons to trial or, if it prefers, to hand them over for tri;l to another State
concerned.  In principle, the Geneva Conventions apply to wars, occupations O

[ore



E/CN.L/10T75
English
Page 67

c¢ivil wars. However, the provisionskof article 129 can be implemented in peace
time. The legislation recommended in that article should, it seems, fix the

nature and extent of the penalty for each breach, bearing in mind the principle

of keeping the penalty in proportion to the offence. The provisions of the article
are explicit and the sanctions to be fixed apply to perscns who have committed a
grave breach or who hze ordered one to be committed. This, therefore,
establishes, as did Principle VII of the Nuremberg Principles, the joint
responsibility of the person who commits an act and the person who gives the order

or his accomplices. They can all be tried as though they had actually committed
the act. ) N

141. The obligation under which States are placed to promulgate the necessary
legislation implies that this legislation applies to persons who have committed
any of the grave breaches referred to in the Convention and applies to both
nationals and aliens. The High Contracting Parties are also under the obligation
to search for persons alleged to have committed grave breaches of the Convention.
This requires the Parties to adopt an active attitude, namely, to arrest such
persons on their territory and bring them speedily to trial. Searches must be
conducted automatically and, not only in response to requests for extradition
made by a State. All the accused - whatever their nationality - will be subject
to the same jurisdiction, a1l will be subject to the same rules of procedure and
will be judged by the same courts. Extradition comes under the provisions of
internal law. Finally, the accused may be brought before an international court
vhose competence has been recognized by the High Contracting Parties.

142. Article 131 defines the responsibility of the High Contracting Parties:

"No High Contracting Party shall be allowed to absolve itself or .
any other High Contracting Party of any. liability incurred by itself or .:
by another High Contracting Party in respect of breaches referred to in
the preceding Article." = . i : : o

In fact, this. article is not entirely clear and, in our opinion, is designed to
place the burden for reparation on the State that is-found guilty of-a breach or
violation of the Convention. For, as regards material reparation, no individual
can institute proceedings directly against the State of which the person who
committed the breach is a national, that is a matter of international law and only
a State can institute proceedings against another State. This article therefore
lays down the material responsibility of the State in whose name the persons who
committed grave breaches acted. Thus the South African G9vernment is resgonsible
for the damages resulting from the application of the policies of apartheid.

(d) The "inhuman acts resulting from the policies of apartheid" in regard to other
human rights instruments (the policies of apartheid as gross violations of
human rights and as a crime against humanity)

143, The Group already has interpreted the concept of i?human acts resulting from
the policies of apartheid as constituting crimes under international penal

o f v
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law. 81/ These acts can be deduced from international instrument'? like the
Convention on the Prevention and Punishment of the Crime of Genocide, 82/

the principles of international law deduced from the Charter of Nuremberg, 83/
as well as from the Geneva Conventions 84/ and can be regarded as those inhuma
acts which are referred to in the Convention on the Non-Applicability of Statutory
Limitations to War Crimes and Crimes Against Humanity. 85/ But their qualificatiy
as "inhuman acts" is not sufficient to make clear their whole gravity in

international penal law applied to human rights.

14k, Any of those acts, such as murder, extermination, enslavement, deportation
persecution committed against any civilian population on political, racial or
religious grounds, the killing of members of a group, causing serious bodily or
mental harm to members of the group, deliberately inflicting on the group
conditions of life calculated to bring its physical destruction in whole or in
part, imposing measures intended to prevent births within the group, or forcibly
transferring children of the group to another group, also contravenes the basic
instruments relating to human rights as they have been adopted by the United
Nations. That is to say, they contravene the Universal Declaration of Humen
Rights, the International Convenant on Civil and Politicel Rights, the
International Convenant on Economic, Social and Cultural Rights, and the Conventin
on the Elimination of All Forms of Racial Discrimination. %

145. (a) The murder, extermination, killing of the victims of the policy of
apartheid and of the opponents of the policy of apartheid has been established by
different reports of the Working Group. 86/ These acts are in contradiction to
article 3 of the Universal Declaration on Human Rights, to article 6 of the
International Convenant on Civil and Political Rights and to article 5 (b) of the
Convention on the Elimination of All Forms of Racial Discrimination. '

-(b) The enslavement and deportation of Africans, facts which the Ad Hoc
Working Group of Experts in its previous reports has already established, are in
contradiction to article % of the Universal Declarstion of Human Rights and
article 8 of the International Covenant on Civil and Political Rights. '

(c) The arbitrary persecution, the causing of serious bodily and mentel
harm of the members of a group also has been established by the Ad Hoc Working
Group oi.f' Experts and other United Nations bodies as a practice resulting frod the
apartheid policies. These acts violate article 5 of the Universal Declaration
article T of the International Covenant on Civil and Political Rights and article
5 (b) of the Convention on the Elimination of A1l Forms of Racial Discrimination

81/ See paragraphs 50, 51, 72 and Th.
82/ See paragraphs 37-48 and 125-135.
83/ See paragraphs 28 and 112-12).
84/ See paragraphs 32-33 and 136-1k2,
85/ See paragraphs 49-51.

86/ See parsgraph T5.
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(d) The deliberate infliction of conditions of 1ife calculated to bring about
the physical destruction in whole or in part also has been established - at least
partly - in different reports of the Ad Hoc Working Group of Experts, contradict
the principle expressed in article 1 of the two Covenants, articles 10, 11, and 12
of the International Covenant on Economic, Social and Cultural Rights, and
article 25 of the Universal Declaration of Human Rights.

(e) The family policies in regard to Africans caused by segregation,
population transfer, living conditions, etc., the creation of transit camps
prevents births within the group and are results of apartheid policies - facts

vhich also have been established by the Ad Hoc Group. These acts also contravene
the provisions of the above-mentioned instruments.

1k6. A1l these contraventions take place on a large scale. The continuous
perpetration of these contraventions has been followed and established very
closely by the Ad. Hoc Working Group's work since 1967. These contraventions are
typical elements of the policies of apartheid. The contraventions are committed.
against blacks, Indians and coloured people on racial as well as political _
grounds and against white people primarily on political grounds. The commitment
of those acts by South African authorities constitutes a consistent pattern of
discrimination in respect of the most essential human rights, which - in particular
articles 6, 7 and 8 of the International Covenant on Civil and Political Rights -
may not be abrogated in regard to the provision of article U4, paragraph 2 of the
Coyenant even in case of emergency. All of these inhuman acts, constituting a
~ system of discrimination in regard to the enjoyment of the most essential human
rights established by United Nations instruments, are a gross violation of human
rights within the meaning of various United Nations decisions.

147. This system which consists not only of inhuman acts taken in isolation but
which should be taken as a whole, forming a consistent pattern of violation of
human rights, may be considered as a crime against humanity. This consideration
may be useful in the allocation of responsibility. .
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VII. THE RESPONSIBILITY UNDER INTERNATIONAL PENAL LAY IN REGARD
- o 'TO THE POLICIES OF APARTHEID

148. The most important problem in ensuring the effecti\.reness of penal internationg
law is the determination of responsibility for internatlonal_cn_rlmes and
ascertaining the competent ‘jurisdiction. As regards the policies of apartheid,
several questions have to be considered. "It must be stressed that the Republic of
South Africa is not party to any legal instrument regarding the most characteristic
crimes of penal international law: it is not a party to the Convention on the

Non-Applicability of Statutory Limitation to VWar Crimes and Crimes apainst Humenity,
nor is it & party to the Genocide Convention; it has not ratified the Covenants or
the Convention on the Elimination of All Forms of Racial Discrimination, and it did
not participate in the vote on the Universal Declaration of Human Rights. In the
context of those instruments, therefore, the rules governing responsibility for
crimes under international law must be applied. The only conventions to which the
Republic of South Africa has adhered are the Geneva Conventions of 12 August 1949,
Thus this is the only case when the rules on responsibility to be applied are those
which can be deduced from the convention itself.

1k9. If it is recognized that South Africa is under the obligation under customary
international law not to commit genocide and if it is true, as the Group has
established it in its report E/CN.L4/984/Add.18, that the meaning of genocide in
general international law is not more restricted than in the context of ‘the
Genocide Convention, and if the definition of genocide contained in the Convention
may also be used in regard to a non-party State, then the Republic of South Africe
is bound by the precepts of general international law to prevent and punish that
crime. But under general international law the commission of genocide and
complicity in it are a crime; concerning the preparatory acts, they are left to
the discretion of the judge. The qualification of certain practices inherent in
the apartheid - policies as "elements of genocide" must be based on the findings of
the Ad Hoc Working Group. In regard to practices which can be determined to fall
within the wider expression "inhuman acts resulting from the policies of apartheid’
the responsibility of the Republic of South Africa derives from general .
1nternati<_)nal law. The Republic of South Africa is also responsible for any such
acts committed by orgens of the State. The acts of State doctrine is excluded not

gnly by article IV of the Convention on Genocide but also under general
international law. ’

150. Ag regards sanctions against such crimes under the law of nations, the
RepubI.Llc of South Africa is legally not bound by article VI of the Convention on
(.}enoc1de.and therefore any possible sanctions must be based on rules of general
international law. Such sanctions, however, leaving aside the situations: envisagel
in Chapter VII of the Charter of the United Nations )simply do not exist. In

particular, there does not exist anv i - 2 : L e
i ) Y international penal . tr: n jurisdictl
over crimes under international law. penal.- Eribunal with J

lf-i{;ig: ;egards the Geneva Cox:xventions of 12 August 1949, the general provisions
P or a system under which penal sanctions should be envisamed against

Fone
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persons who have committed grave breaches of the .Conventions with the State Party '
concerned conducting 1nvest1gat10ns into .the activities of such persons and taking
mandatory steps to put an end to all acts which the Conventions prescribe.
State Party so requests, an investigation should be conducted into alleged
.. violations of the given Convention; if no agreement can be reached on this point,
the States Parties involved should agree upon a conciliator and decide on the

procedure to be followed in regard to the investigation. As one can see, the
Isystem prov1ded for in the Geneva Conventions only functions 1f the State Party in
question is willing to take part in the procedure '

If any

152. The statement that South Africa may Be con51dered respon51ble under
international law for crimes resulting from its policies of apartheld, is owing to
the lack of any international or effective natlonal machinery highly theoretlcal.
The thoughts expressed by Glaser may well be. cited to describe the 1neffect1veness
of penal international law in general and in respect of the apartheid policies
in particular: "Now the establishment of an international criminal jurisdiction,
in the true sense of the term, appears indispensable in order. that ‘the .notion of
offences under international law should not remain a purely theoretical concept. .
One must realize that, so long as no such jurisdietion exists and, consequently,
jurisdictional power regarding international offences remains in the hands of the
national jurisdictions, those who commit such offences - at least the most serious
offences - will escape prosecution and, therefore, punishment. This is _
particularly true because those really respon51ble for. international crlmes are
seldom individuals. These offences are, in fact, generally 1nsp1red or | even -
ordered by the State, or more prec1se1y by the. Government in power. _...' ”It is
truly inconceivable that States which have instigated such deeds, even if they
remain behind the scenes, should give their consent to the trial and sentenc1ng in
their own courts of the executors of . thelr orders._ 87/

87/ Droit international penal conventionnel; 1970, p. 20I.
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VIII. CONCLUSIONS AND RECOTMENDATIONS

A, Conclusions

153. Penal international law is an essential part of public international law,

154, Crimes against humanity are not enumerated in any international cogventﬂm
binding all States, but it is the common understanding that the Convention on the
Prevention and Punishment of the Crime of Genocide and the Geneva conventions of
12 August 1949 enumerate as crimes under international law acts which were already
deemed criminal under general international law, at least since the Nuremberg and
Tokyo proceedings and the confirmation by the General Assembly of the Murembers
principles in its resolution 95 (I).

155. The Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes against Humanity qualifies "inhuman acts resulting from the policies
of apartheid" as a form of crimes against humanity and as crimes under
international law.

156. In regard to the interpretation of the words "inhuman acts resulting from the
policies of avartheid"”, these words should be understood ratione personae as
meaning "inhuman acts perpetrated against blacks, Indians and coloured people on
racial %s well as political grounds and against white people orimayily on political
grounds”.

157. The ill-treatment of political prisoners and the like on racial grounds, the
extermination of, or the attempt to exterminate, members of a racial grcup the
killing of persons, deportations, slavery-~like practices and the ill-treatment
inflicted upon freedom-fighters are acts resulting from the policies of avartheid
and must be considered crimes under international law.

%58. The.Republic gf South Africa is responsible for these acts either under
international public law or under the Geneva Conventions and the peace treaties

goncluded at the end of the Second World War to which the Republic of South Africe
is a party. :

159, No effective international machinery exists, however, for the judicial
determination of the penal responsibility of States and individuals.

160. Besi@es alarming world public opinion regardins the fact that the Republic of
South Africa, by certain elements of its apartheid policies, is continuously

committing crimes under international law, nothing can be done presently to brin
the State authorities in question to book. ‘

B. Recommendations

161. The Group repeats its recommendation contained in document E/CN.h/98h/Add'la

that the Commission on Human Rights should make specific proposals concerning &

re‘JiSiOn of the Genocide Conve 1 n i pa 1 ¢ na H.Cts resu ]
ntlo 1 :
> n I‘tlcular to ma];e "lnhu. N =

. .o} :
policies of apartheid" punishable under that Convention.
/li‘
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162. The General Assembly should be requested, through the Economic and Social
Council, to define clearly the full meaning of "inhuman acts resulting from the
policies of apartheid" mentioned in article 1, paragraph 2, of the Convention on

_ "the Non-Applicability of Statutory Limitations to War Crimes and Crimes against
Humanity. )

163. Acts of "cultural genocide"

should be expressly' declared crimes against
humanity. ;

164, The Repubdlic of South Africa should be asked to institute penal proceedinss

against persons who have allegedlycommitted crimes against humanity according to
the findings of the Group. '

165. The Republic of South Africa as a party to the Geneva Conventions of

12 August 1949 should be asked to apply in full the provisions of the third Geneva
Convention with respect to captured freedom-fighters.

166. The General Assembly should be requested, through the Economic and Social
Council, to renew its work on a code of offences against the peace and security of
mankind, independently of the definition of aggression, and in the process to take
into account inhuman acts resulting from the policies of apartheid.

167. For the speedy and effective punishment of crimes against humanity and
especially crimes resulting from the policies of apartheid, the General Assembly
should be requested, through the Economic and Social Council, to renew its efforts
towards the establishment of an international criminal jurisdiction.

168. The Group recommends the organization of an international seminar to study
in greater depth the present state of international penal law.
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IX. ADOPTION OF THE REPORT

169. The present report was approved and signed by the members of the Ad Hoc
Working Group of Experts as follows: 1/

Ibrahima Boye, Chairman-Rapporteur

Felix Ermacora

Branimir Jankovié

Mahmud Nasser Rattansey

1/ Mr. 1. Marchand-Stens was unable to attend





