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I

The main task of the Second Session of the Sub-Commission on Freedom
of Information and of the Press, as laid down by the Economic and Social
Council, will be an examination of what rights, obligations and practices
should be included in the concept of freedom of information. The allocation
of this task clearly links the work of the Sub~Commission to that of the
Commission on Human Rights, which is at present engaged in drafting an
International Declaration and Covenant on Human Rights. The relationship
between the two bodies is further emphasized by the fact that the Commission
has asked the Sub-Commission for its views on the suggested articles on
freedom of informntion in the Declaration and Covenant
(document E/CN.4/Sub.1/36). Although the Declaration and Covenant may again
be redrafted before they are finally considered by thc General Assembly (at
the moment, for example, they are being studied by the Member States) we may
assume that when these most important documents have been accepted by the
Assembly, the Member States may proceed to bring their constitutions into
line with the contents. We are arriving at the stage when international
law must prevail over national law.

1L

It is impossible to state briefly, and in a form which would be suitable
for the Declaration and Covenant on Human Rights, the "rights, obligations
and preoctices which must be included in the concept of freedom of
information." While, on the one hand, the Sub-Commission must facilitate,
os far as possible, the task of the Commission on Human Rights in drafting the
articles on freedom of information, it is also bound by the terms of reference
decided upon by the Economic and Social Council. Accordingly, as will be seen
from the agenda for the Second Session of the Sub-Commission
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(a) Consideration, pursuant to a resolution of the Second Session of
the Commission on Humen Rights (document E/600), of articles concerning
,'reedom of information for inclusion in a Draft Declaration on Human
Rights and a Draft Covenant on Human Rights; and

(b) Examination of the rights, obligations and practices which should

be included in the concept of freedom of information.

It is probable that freedom of information is not the only sphere in
which the difficulty will arise of defining a concept in one or two short
articles as well as elaborating the elements implicit or explicit in the
definition. It is to be expected that this difficulty will arise in the
case of most definitions of human rights. t may well be, thevefore, that
finally, besides the Declaration and Covenant there will be one or more
official documents elaborating and interpreting them. However, that is a
nroblem for the Commisgsion on Human Rights to solve.

In the event the Sub-Commission came to the conclusion that it is
impossible to provide, in one or two articles, a definition of the concept
as well as an elaboration of the elements, it will, of course, inform the
Commission of this decision and the reasons for arriving at it.

ITT

The Tollowing text was suggested by a small Netherlands Commission for
an article on freedom of expressicn in a Bill of Human Rights:

"Everyone has the right to reveal thoughts and feelings, but is
responsible vrier national law for abuse of this right. National law
includes among the abuses of this right the intention of violating the
Fight lisclf, or ille oiher human rights mentioned in this Statute, or
of undenmfning respect for these rights.

"Criticism of the law protecting this right is not an abuse of the
right,

"No legal regulation may abridge the liberty of the citizen to
receive inTormation of any kind."

The Sub-Commission might wish in the first place to consider this text
as a basis for discussion. Numerous variations of the above text may also
be considered. However, it should be pointed out:

(a) That this text applies to all Xnown media of mass ¢/ munication

as well as to any which may be devised in the future;

(b) That in the first paragraph the text links right with obligation

Insisting that while a right exists, there is legal responsibility for

the way in which it is used;

/(c) That the
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(c) That the faet that the law must regulate abuse of this right hos
the effect of preventing executive power from taking steps based cn an
erbitrery interpretation of what constitutes abuse;

(4) That the elaboration of the idea of abuse in the second paragraph
constitutes an attempt to overcome the provlem of the necessity of
limiting ireedom in order to prevent freedom from being abused, human
rights £rom being violated and reepect for human rights undermined.

(At the Pirst Session of the Sub-Commission there were iengthy
discuscions as to whether the freedom of speaking onme’s mind must be
regulated in a positive sense Tor the purpose of carcying or the
struggle agains®t fascism and war-mongers. The majority of members of
the Sub-Com:ission were of the opinion that the terms "fascism" and
Twar-moazering" were not sufficiently defined.) If, however, every
attempt by the media of information to viclate or undermine reepect for
hunaa rignts is described as an abuse of freedom of information, there
can be no doubt that such a definition wouid also include *those
publications which could be doscribed as "fascist" or “war-mongering.”
It would be necessary to esteblish beyoud reason of doubt that such
publications constituted actual encroachments on or violations of the
respect for specific human rights. This method of approech has the
great advantage of preventing actions against persons, groups,
newspapers, radio corporations or newsreel concerns on vague and
gensral accusations of "fascisn" or "war-mongering” by the simple
expedient of requiring adequate cause for action in every czase;

(e) Tha%t freelom to Tight an atuse of the right to publish theughis and
feclings is expressly guarentecé in paragrarh 3 of the text by assertion
" of the prineciple that such criticism cannot be considered an abuse of
the rignt;

(f) Thet paragraph 4 guarantces the right to receive information. In
ny opinion it is inadvisable to grent an ebsolute right ir this respect.
Such right would preclude a church or a woluntary society from
dissuading or forbidding its adherents or members from receiving
Information which might tend to subvert them. It seems to me that
%ithin the Uanited Natlons one cannot go beyond_demanding that a State,
as such, nust not abricége the right of eitizens to recelve information
(e.g. the State may not forbid or prohibit psople from listening to
broadeasts), Naturally, the State canneot be denied the right to

promulgate such measures in time of war.

/iV Having arrived
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Having arrivéd at agreement fegﬁfding this of a sihilar_teit,:the
Sub-Cormission should recognize the fgct that hbéever accurately the limits
~of regulations concerning abuse ere described, national legislation and
reéuiaéion.neveftheless can at a1l times, and to a high degrec, abridge the
right to free iafcrmetion, Uhis carnot be avoided. Moreerr, the degree
te wlich freedom exists depends finally unon the nature of pelitical regimes.
Efforts can be made by means of international trea lﬁs, or by conveations
settlng up international machinery to bring about some wnification of and
.agreemonf on the right to freedom of information (as of any other right)
and to check any-tenﬁency to ebridge that right. In considering this the
éuwaamhission will “ave to bear in mind that ideal conditions cannct be
brought ebout in a day. Here, as in any brench of international law, a
stef-by-sﬁep propedufe must be evolved. thile the temptation may exist to
draft an extensive list of "rights, obligatioﬁs and practices", there is a
corrgsponding rigk of attaininé nothiqg‘because an attempt hes been nmade to
attain too_muchu It is my onlnion thaet at this stage the qub Commi sion shoulc
do mo more then sugrest minimm definitions. In other words, 1t should
pnumeraté the "rights, obligations and practices" which in its opinion should
be aocepted if there is to be freedom of information in the meaning and sense
of the articles on freedom of information which the Sub-Commission will
sitbinit for the Declarstion and'Ccvenant on Human Rights. The following is a
surgested elaboration, in which, it is pointed out, not more than minimum
definitions are considered.
A, "Rights"
1. TFreedum of information implies that the CLtizen is not obllgnd to
subject his thoughts, feelings or oninions before puullcation, by whatever
technical means, to government judgment en supérvision. (o censorship)
2. Fr eednm of information implies that the citizen may not be held legelly
rcsponsible for publiication of thoughts, feelings or opiniong, on grounds
other than violation of legel regulations (no 'repressive censorship").
3. VWith regerd to Journalists wurklng in theif-own country, freéaom of
information implies freedom oflmcvement, ffeedom of access to the scurces of
news, and the right to gsecrecy regarding the sources of thelr news, (this
iﬁplies the right of tﬁe jogrnalist to abstain from revealing the source of
his information). ' _' ' |
4, With rega “d to elien ¥ news personnel freedom of information implies that
they have been informed regarding the practlce and procedure of censorship,
if any, and that they are immeﬁiately notifiéd if their despatches have been
censored, and if so to what degree.

/B. "Obligations"
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B, "Oblinations”
l, Freedon of information inplies ipso facto the duty of every citizen to
pemit his fellow citizens to enjoy that right, end not to obstruct them in
its enjoymsnt,
2., Treedom of information demands from the citizen not only that he abstain
from legully prohibited violations, but that, ia the use of that right, he
act peositvlvely and with cdue respect to the views of other people.
3. The Journallst working in his own country should, in the enjoyment of
this freedom, pattern his btehaviowr according to standards of prcfessional
conduct lail dewn either by law or accepted and operative among his colleagues
4. Alien news personnel are obliged, in the fulfilment of their task, to
remenber that they are enjoying the hospitality of a foreign countey, and
accordingly glve to the outside world a faithful and objectivs picture of
thet country-
$. "Peactices”
1. Freedom of informa*ion implies cafeguords against monopolization of the
media of information. Monopoly cen only be brought to light by publicity,
and i% is desirable that publiclty be provided for by law.
2., TFreedom of informa%ion implies that the teclinical means for the
dissemination and reception of information should be widely available ard at
low cost. Legal measures to promote this availatility, and international
action which would meke provisicn for it, are most desirable.
3. It might be recommended that some intexnntional authority prepare
yearly reports on freedom of information in each country, with a view to
asserslng the conddtion of thas freadom end erriving at universel stendards.
L, Il is desirable to create an international suthcrity of permancnt
charecter, to adjudicate differences betwecn countries arising cut of reports
trensmitted by foreign news personnel., Eech state party to such a difference
would first refer it to its national professional union (of jourmalists,
newsreel photographers, broadcasters, ete.). The dispute, together with
the opinicns of the netional professional organizations, wouid then be
referred to the International authority, which would not maks & decision
until it had heard the prorfessionel organization or organizations, if any.
This prccedure would assist in promoting national as well as international
professicnal standards.
v

It would nct be difficult to add to the 1list of "rights, obligations end
practices" mentioned above. This memorandum has aimed at being no more than
a gtimulns and a basis for discussion. If it contributes in some degree to
arriving at a practical basis ¢f procedure for the second session of the
Sub-Commiesion, the author's cbject will have been fully attained.





