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I 

The main t ask of the Second Session of the Sub-Commission on Freedom 

of Information and of the Press, a s laid down by the Economic and Social 

Council, will be an examination of what rights, obligations and practices 

should be included in t he concept of freedom of. i nformation . The allocation 

of this t ask clearly links the 1-rork of the Sub-Commission to tlmt of the 

Commission on Human Ri ghts , ;.rhich i s at pr esent engaged in drafting o.n 

International Declaration and Covenant on Human Ri ghts . The r e l a t)onship 

be t ween the two bodie s is further emphasized by the f act that the Commission 

has a sked t he Sub-Commission for i ts vicHs on the suggested articles on 

f r eedom of information in t he Decl aration and Covenant 

(document E/CN .4/Sub .l/36) . Al though the Declaration and Covenant may again 

be r edrafted bef ore they ar e f inally considered by tho General Assembly (at 

t he moment, for exampl e , they ar e being studied by the Member St ates) we may 

a ssume that when the se most important document; have been accepted by the 

Assembly, the Member States may proceed to bring their constitutions into 

l ine with the contents . We are arriving a t the stage when international 

l o.vr must prevail over national l aw. 

II 

It is impossibl e t o state br iefly, and i n a form which would be suitable 

for the Declaration and Covenant on Human Ri ghts , the "r ights , obligations 

and pr actices which must be included i n the concept of freedom of 

info:rmution . " \-Jhil e , on t he one hand, the Sub-Commission must f acilitate, 

a s f ar as pos si ble , the t ask of t he Commission on Humo.n Rights i n drafting the 

a r ticl e s on freedom of information, i t i s a l so bound by the t erms of r ef erence 

decided upon by the Economic and Social Council . Accordingly, as wi ll be seen 

from the agenda for the Second Session of the Sub -Commission 

·~ · :-:;:·t~ci§-c~~ri\7 Efdv. 4/~ub .1/35/ Rev .1), ue now hove t 1;ro main tasks : 
! 
' ::, E~4B /(a ) Consideration, 

. . ~ 
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(a ) Consideration, pursuant to a resol ution of the Second Session of 

the Commission on Human Rights (document E/600), of articles concerning 

·L·reedom of information for incl usi on in a Draft Decl aration on Ruman 

Rights and a Draft Covenant on Huma:1 Ri ghts; and 

(b) Examination of the rights , obligations and prac t ices which shoul d 

be included in the concept of f reedom of information. 

It is pr obabl e that freedom of i nformation is not the only sphere in 

which the difficulty 1rill arise of defining a concept in one or two short 

arti cles as vrell as el aborating the el ements implicit or explicit in the 

definition . It is to be expected that this difficul ty will arise in the 

case of most definitions of h~T~ rights . It may well be , theTefore, that 

f inally, besides tho Decl aration and Covenant there will be one or more 

official documents elaborating and interpreting them . However, that is a 

problem for the Commission on Human Rights to solve . 

In the event the Sub-Commission came to the conclusion that it is 

impossibl e to provide, in one or t wo articles, a definition of the concept 

as ,.,ell as an elaboration of the e l ements, it will, of course, inform the 

Commission of this decision and the reasons for arriving at it. 

III 

The following text Has suggested by a small Netherlands Commission for 

an article on freedom of expressicn in a Bill of Human Rights : 

"Ever yone has the right to r eveal thouehts and feelings , but is 

responsible ur :ler national l aw for abuse of this right . National l avr 

includes among the abuses of this r ight the intention of violating the 

:1;igl1t .i ~bQl.r, uL· Lin~ u Lher human r1gnts mentioned i n this Statute, or 

of undermining respect fo r these rights . 

"Criticism of the law protec ting this r ight i s not an abuse of the 

right . 

"No l egal regulation may abridge the liberty of the citizen to 

receive im'ormation of any kind . " 

The Sub-Commission might vrish in the fir st pl ace to consider this text 

as a basis for discussion . Numer ous variations of the above text may also 

be considered . However, it shoul d be pointed out : 

(a) That this text applies to all known media of mass v amunication 

as 1vell as to any which may be devised in the futur e ; 

(b) That in the fi r st par agraph the teA~ l inks right with obl igation 

insisting that 11hile a right exists, there is l egal r esponsibility :for 

the vre.y in '·rhich it is used; 

/(c ) That the 
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(c) That the faet that the la'!:! must :r·egulate abuse of t his r i ght h'!s 

the effect of prevent:i.ng exccut.i ve p:n.rer from ta!cing steps based on an 

arbitrory interpretation of ·what constitutes abuse; 

(d) That the elabo-ration of t~e idea of abt~se in the seco~1d paragr aph 

conGt~.tutas an atte:niJt to overc0me the problem of the neccss:!.ty of 

:ami tin; freedom b order to prevent freedom from being ab·..tsed., ht';nEI.n 

rights f:O•.)m being violated and r espect for human :.·ights unuennined. 

(At thP. First Sessicn of t~e Suo-Commiss~on there were lengthy 

dF:cue.dons as to 1-ihether the freedor.t of speaking 0:1~ 1 s mind must be 

rcgttla.ted in a positive sense ~or the pu:cp.:lse of carrying on the . 

stru5gle against fascism and ·vm.r-mongers. The majo:-i ty of J'llembers of 

tho Sub-Colll!:'.:1.ssion 1.rere of th0 opinion that the te:-:ns "fascis:n" arHl 

"war-moa3crlng" were not sufficiently de·fineo . . ) If, horrever, every 

atte:upt 'by t:he med1a of informo.tion to violate or umler:nine reepect for 

human r i ghts is descd.bed as a~ abuse of f:-eedom of info:-m:!.tion, there 

can "bo no doHbt that such a dcfini tion wculd also i ncl uC,e those 

publicationr, which could be dascribed as "fascist" or :'var-mongering . " 

It i4·culd be rLecessary to establ·ish beyo~1d rear;nn of doubt t:r.at such 

publications connti tuted actual encroachlnents on or violations of the 

re3pect for specific hu111a.n rights. This :methr.~Q. of approa~h has the 

great advantage of preventing actions against persons, c;roups, 

· newspapers, radio corporations or newsreel concerns on va.gue and 

eenel'a.l accusations of "fascism" or "war-mongering" by the simple 

expedient of r equiring ade~uate cause for action in e very case~ 

( e } Tna:, freeU.om to fight a.11 ab1se of the r ight to pu!)lish thoughts and 

fee:lings is oxrn:essly guare.nteed in paragraph 3 of the text by assertion 

.... of the p:t.•:!.nciple that such cr i tidsm crumot be canside:r.ed an abuse of 

the :rif~ht; 

(f) That p~ragrayh 4 guararit~es the right to receive infonnation . In 

my oplnion it is inadvisable to gr ant an absolute right ir. this . respect . 

Such right i-tOuld p:reclude a church or· a yoluntary society i'rom 

dissua<li!lg or f'orbiddi~ its adherents or members from rece i vi ng 

informatlon ivhich might t enJ. to S\:bvert them. It seems to me that 

·..<ithin the U:1i ted l'Ta tio:1e <be car.w•ot go beyond demanding tpat a State, 

as such, must not abl·ic!ge the r:i.g~t of citizens to receive i:r.formation 

(e.g. the State may net forbid or prohibit paople from 1.istening to 

broaC:.casts) • Natur ally, the State cannot he denied the ri~'lt to 

p:o:-omulga.te such :neasu:ces in tiroe of war . 

/IV Having ar~ived 



IV 
Raving arrived at agreement reg~~ding this or a similar text, the 

Sub-Conunission shm.tld recognize the f~ct . that ho'l>;aver ·accurately the limits 

of ~cgulat~.ons concerning abuse are described, national l egislation and 

~egulation neve~theless can at ' all times, and to a high de~ree· ' · ab"ridge the 

right to free i:nfcrma tion. '!'his c'ariwt be avoit1.ed . Nor eover, the degree 

tc which f:ceeG.om exists depe:nds flnally upon the !lature of pcli tical r egj.mes . 

Efforts can be 1llf.1de by means of international trea·:-:.ies, Gr by. conve;,1tions 

settir..g up int ernati'onal machiner-Y' to bring about some uru.fication of and 

agreement on 'the right to freedom of infonnatioa {as of any ot~er right) 
. . . 

and to c'heck any 'ten6.ency to abrldge that riBht. In consicleri:.1g this the 
i:. 

Sub··Commi::;sion 'will ~l'l"ve tc bear in mind that ideal conditions cannot be 

brought a '.:lout in a c'la~. He.re, as in a11y branch of inte rne:l:.ional la..,,, a 

step-by-~tep proc.edure tr.".lst be evolved . Hhile the t emptation may exist to 
l . . 

draft ar1 extensive list of "rights', obligations and practices", ther e is a 

corre sponding r isk o.f attai'ni ng nothbg because an attempt hes been made to 

attain t.oo ~uch. It is my opinion that at this stage the s~b-Commission shoulc 
. ' 

' . ' ~ 

do no more than s".lgp;e st minim~>n ds fini.tions . In other wordsj it should 

~enumerat.e the "rights, obligations and pr actices" which in its opinion should 

be accepted if there. is to be freedom of information in the r.teaning and sense 

of the a rt:tcles on freedom of info:rme.t ion rrhich the Sub-Couuniss:l.on ·.vill 

st~bl!li t for the Decl aration and Covenant on Hum!in Rights . The follo~dng is a 

sucgest? d el ab<;rati on, h! which,, it i s pointed out, not more. than nrinimum 

definitions a :-e cons:l.c1er ed . 

A. "Ri_ahts" 

1. F~eeJ.om of info1mation implies that the ci then is not obliged to 

subject his tb,oughts, f eelings or opi:11.ions before' puolication; by 'Whatever . . , 

technical means) to BOvernro.ent judgment e.r.d st~pervision. (No censorship) 

2. Freedom of i nformati on i mplies that the citizen may not be held legally 

respo;ns ibl~ for publication of thoughts, feelings or opinions, on grounds 

other t han violation of leeal r egulations (~o "r~~ressive censorship")o 
,... • • > • 

3. 'Hi th r egard to journali.3ts working in their o"m country; freedom of 

information implies f r eedOffi of movement, freedom of a~cess to the scurces Of 

11~ms , and the r ight t? s ecrecy regardi::1g the sources of their news, (this 

implies the right of the journalist to abstain from revealing the source of 
. -

his information) . 
. , ~· 

4. Hi th .r egard to alien news pers~nnel, f:oeedom of information 'i'mplies t hat 

they have been informed r e'gar di ng the p~actice a.'l.d procedure of ' censor ship, 

if any, and that they are :i.tnm~·diately notified 'if their despatches have been 

censored, and if so to ..,,hat degree. 

/B. "Obligations" 
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1. Free:doo of in.fortl'l..ntion hrplies ~~~ f~cto. the duty of every citizen t o 

parmi t ~l.i.s fel!.ov citizens to onjoy that right, and not to obstruct them i n 

its enjoyment. 

2. :rrcedom o±' inf'omation demands f r om the ci tize!\ not only that he abstain 

from 2.er,~.lly p!·ohibi ted viol'itions, but that, i·.l the use of tbat :t•ight, he 

aut po:; it.lvely and wlth d.ue respect to th~ views of other people. 

3· T"no .~ot~rnalist working in his vl-tn country should, in the e:tjo)'ment of 

this frce~o:n., pattern his behaviour according to sta:.:~.ards of prcfessional 

cond.uct ~~a1 .. :. dow'll either by l~w or o.cceptod e.n.C. operati ·1e among his co:!..leagues 

4 . Alien n.e~-rs p~rsonnel are obliged, i n the f •llfiJ.Ir.en.t of their task, to 

r cmeli\ber that th-3y are er.joying the hospitality of a f or eign .::ount.:.ry, and 

accordbgly gi'le !Jo ·i;he O\.ttsid-:l world a fai thf'ul a::td objec+,ive pictur e of 

thct country. 

1. Fr eedom of informa~ion implie5 r;afuguo.rd.s against monopolization of the 

media o~ infonnaticn. Honopol~- can onl:r bo brought to light by publicity, 

anti i~ i~ desirc.ble that publicity be p rovided for by law. 

2 . Fr eedom of informa-tion implie'3 t hat the tech . .'1ical means for the 

dissc:nination a.•1d reception of in.fo:.rrootion should be widely available ar.d at 

l 0\'1 cost, Le[Jal :neasures to promote this availability, and international 

action which would make provision f or it, are most desirable , 

3 . It might be r e co-.11-:ncr.dcd that. some intc:mntional authority prepare 

yearly r eporta or. freedoc. of informa~ion in eAch country, w~th a view to 

asser:sillg the· con{tition of tins fre0(lor.1 an(! arrivil1g a-t univc:rsf'l 13tandards. 

4. !t is desirable to create an international ~utho~ity of pe~ru1cnt 

characte r, to aujudi~ate differences between countries arising cut of reports 

transmitteo. by foreit;.'1 ne;.rs per sonnel . Each state party to such a difference 

would first refer it to its national professional ur1ion (of jou=~nalists, 

nevsreel :photog:co.phers, broadcastera, etc . ). The dispute , toget:ter with 

the opin.!.cn:~ of the nat:.onal !)rofessional or aanizations, '1-rou.!.d. then be 

r efer:: ed to the 1nternatio.:-..al o.t:.thori ty, '·rhich would not ma.k-3 a dec1sion 

until it h:ld heard "the pr ofessi>Jnal or go..··tization or oraa!'.iz.atio:ts, if any . 

T!l1.s prcc.;edure would assist in pro::r:oting nat:i.r.>nal as well as international 

pr ofessicnal stanuards. 

y 

It wou).d net be difficult to add to the list of "r ights, obligations and 

pr actices'' men tioned above. '.i'his memorandum has aimed at being no more than 

a otimulns and a basis for discussion. If it contri butes in some degree to 

ar~·iving at a practical basis of procedure fo:.r t he seoond seF;sion of the 

Sub -Comniesion, the author's cbject will have been fUlly attained. 




