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COMMUNICATIONS FROM GOVERNMENTS
Responsas to notes verbales dated 17 September 1982,
19 November 1982 and 7 and 14 Januery 1983
ARGENTINA [Original: Spanish]

[2 February 19683 ]

The Permanent Mission of the argentine Republic to the Imternational
Organizations in Geneva presents its compliments to the Secoretary-General of the
United Nations and refers to his note G/SO 214 (33), of 17 September 1982 in which
he requested information on the guestion of summary or arbitrary executions.

In this comnection, the Permanent Mission has received from the Argentine
Government the information given below, which may subsequently be amplified.

A. Criminal law

The criminal law specifies the death penaliy as punishment for certain serious
offences, and it may be imposed by judges in ordinary Iegal proceedings.

Article 5 of the Penal Code establishes the death penalty in addition to
other penaltieg; article 5 bis describes the method for executing the death
penalty as follows: "The death penalty shall be carried out by shooting at the
place and by the forces degignated by the Executive, within 48 hovurs of final
Judgement, except that the Executive may order a postponement not exceeding
10 days.n.

The Argentine Penal Code lists the offences punighable by death, as follows:

"The death penalty is prescribed exclusively as the penalty for various types
of aggravated homicide: The death penalty or rigorcus imprisomment for life shall
be imposed on enyone who kills: (1) a member of the Executive, the Legislabure or
the Judiciary of the Natior or of the Provinces or the Municipalities, their
Ministers and Departmental Heads, Judges, Prosecutors or Clerks of Court because
or while they are performing their duties or are fthe victims of the attack
because of their status as such, even though they are not carrying out activities
related %o the performence of their duties; (2) anyone who, at the time of the
act, is performing an act in the service of the Armed Porces, the securidy police
cr the prison services or ig the victim of the attack becavse of hig status as
a member of such forces or services, even though he is not carrying outl
activities related to his duties; (3) by feigning a status, cccupation,
employment, profession or any other circumsiances designed o conesal or change
his identity so that the victim is misled end thus deprived of the opportunity
to defend himself as he would naturally have done if such a yuse had not bsen
employed" (article 80 big).

Tlliegal deprivation of liberty followed by death: "The death penalty ox
rigoyous imprisonment for life shall be imposed on anyone who deprives another of
his personal freedom, if tre dsath of the viectim is cavsed in connection with
the ack. The same venalty shell be imposed if the victim suffers very sericus
injuries and the act ig committed for subversive pcurposes.™ (article 142 Egg).
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Homicide resulting from arson and other destructive acts:

{a) - Article 186. ‘Anyone who, by means of arson creates a public danger to
persons Or properiy shall be liable to rigorous or ordinary imprisonment for
3 %o 10 years, - The term shall be: (a) & %0 15 years of rigorous or ordinary
imprisonment in the event of danger to the life of any person or of the fire
spreading thereby causing explosions or destroying property of great scientifie,
artistic, cultural, religioug, wilitary or indusirial value; (b) 8 to 20 years
of rigorous or ordinary imprisonment in the event of destruction of the property
mentioned in the preceding paragraph; (c) 10 to 28 years of rigorous or
ordinary imprisonment if the act is the direct cause of serdious or very seriocus
injury or the death of any person; (d) death or rigorous imprisomment for life
if the act is the direct cause of the death or very serious injury of any person
end it is cormitied for subversive purposes”.

(b) Article 186 bis. '"Anyone who, by causing an explosion or releasing
nuclear energy, creates a public denger to persons or property shall be liable
t0 rigorous or ordinary imprigsomment for 3 to 10 years. The penalty shall be:
{a) 6 to 15 years of ordinary or rigorous imprisonment in the event of denger
to the life of any person or danger of destruction of property of great
geientific, artistic, cultural, religious, militery or industrial value;
(b) 8 to 20 years of rigorous or ordinary imprisomment in the event of destruction
of the property referred to in the previous paragraph; (¢} 10 to 25 years of
rigorous or ordinary imprisomment if the crime is the direct camse of serious or
very serious injury or the death of any person; ({d) death or rigorous
impriscenment for life if the act is the direct cause of the death or very serious
injury of any person and it is committed for subversive purposes'.

{(c) Article 187. "decording to the circumstances, anyone who causes damage
through the sinking or strandimg of a ship, the collapse of a building, flooding,
by a mine or any other poweriul insitrument of destruction shall be liable to the
pensilties prescribed in the preceding article®.

Homicide resuiting from offenceé,against the safety of means of transport and
communication:

{a) Article 190. "Anyone who deliberately commits any act which endangers
the gafety of a ship, a floating construction oy an aircraft shall be liable to
imprisomment for 2 t¢ 8 years. If the act causes a shipwreck,stranding or air
disaster, the penalty shall be ordinary or rigorous imprisomment for & to 15 years.
If the act cauges slight injury %o any person, the penalty shall be ordinary or
rigorous imprisonment for € to 15 years, and if it occasions death or serious or
very serious injuries, ordinary or rigorous imprisonment for 10 to 25 years. If
the act is the direct cause of the death or very serious injury of any person
and it is committed for subversive purposes, the venalty shall be death or
rigorous imprisormment for life. The foregoing provisions shall apply even when
.the act affects the person's own property, if it endangers public safety".

(b} Article 190 bis. "inyone who knowingly carries out any act that
endangers the-safety of a train, cableway or any other form of pubiic land
transport shall be liable to imprisomment for 2 to 8 years. If the act causes
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derailment, colligion or any other serious accident, the psnaliy shall be rigorous
or ordinary imprisomment for 6 to 15 yea—s TP the aezident causes slight
injury to any person, the penalty shall be rigorous or ordinary imprisonment

for 6 t6 15 years, and 1f it occasions death or serious or very serious injury,
ordinary or rigorous imprisonment for 10 to 25 yrers.  If the act is the direct
cause of the death or very serious injury of any person aznd 1t is committed for
subversive purposes, the penulty shall be death or rigorous imprisonment for life.
The foregoing provisions shall be applied sven when the act affects the person's
own property, if it ondangers public safety".

Homicide reculting from acts of hijacking:

Article 199, #1f the acte of violence or hostiiities referred to in the
preceding article cccagion serious or very serious injury or the death of any
person on board bhe ship or alrcraflt atiacked, the 2enalty shall be rigorous or
ordinary imprisonment for 10 o 25 yzars. Tf the act iz commdited for subversive
purposes and occasicns the death or very serious injury of any person, the penalty
shall be death or rigorous or ordinary impriscmment for life".

Homicide regulting from offences againgt publiec health:

Article 200. fpvyone who, in e manner dangerous to health, peisons,
contaminates or adulterates drinking water, foodstuifs or medicinal products
intended for public use or for consumption b; g ¢rovp of persons shall be liable
to rigorcus or ordincry imprisomment for 3 5 L0 years. If the act ig followed
by the death or vexy serious ingusy ol any person, the penajty shall be rigorous
or ocrdinary i1mprigonment for 10 to 25 years. If the azt is commabted for
subversive purpoges and occasiong the death or vary sericus injury of any persoen,
the penalty shall be death or rigorous or ordinary lmprisonment for life".

Homicide resulting from activitiee related to vnlawful assoclation:

Article 210 ter. "[n any of the cases covered by the foregoing article, all
thoge taking vart whethor as a ring leader. inetigator, perpetrator or accomplice,
shall be lisble to death or rigovous or ordinery imprisonment for life, if the

death or serious injury of any person is caused thereby and the aszociation has
subvergive aims'.

Homicide caused 2s & result of armed attacka:

Larr No. 21.634 (which replaces article 223 ter of the Penal Code)

LArticle 1. Artiele 225 ter of the Penzl Code, suthorized by law 21.338,
is replaced by the followang: "Ardicle 225 ter. Anyone who nmakes an armed attack
on a ship, airceraft. military barracks or esSablishment, or an establishment of
the security, pollice ¢r prison zervices, or »n ¥therr vehicles, guard posts or
personnel shall be liable to rigorcus or ordinary imprisomment for § te 15 years.
If the attack occasions the death or wery serious injury of zay person, the
penalty shall be death or rigorvous inprisomment for 1ife. 1f it ceuses any
injuries enumerated in sriicle 92. the penalry shall be a term of rigorous
or ordinary imprisonment of “rom 10 o 25 years.

Article 2. The a2bove ghall be publishea ete.'.
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Jomicide committed by misrepresentation of authority, credentials or honours:

Article 247 guater. "In the cases prescribed in the foregoing ariicle, the
penal%iés shall be the following: If the offence is punishable by death or
rigorocus or ordinary imprisonment for life, the penalty shall be death or
rigoroug or ordinary imprisonment for life. If the offence is punighable by a
specified term of rigorous or ordinary imprisomnment, the minimum penalty applicable
shall be %he maximm penalty prescribed for the offence and the maximum shall be
rigorous or ordinary imprisomment for life. Persons preparing or facilitating
the act shall incur the same penaliy as the perpetrator, if the crime is
sitempted or committed".

B. Competence of the Executiwe

1. Ordinary powers: “here are nc powers that permit the National Executive
$0 caxrry oui summary or arbitrary execution;

2. Presidential powers while a state of siege is in force: While a state
of siege is in force, the Bxecutive cannot on ite own account pronounce judgement
or inflict penalties. Article 23 of the Argentine Consgtitusion states: "In the
event of internal vnrest or sxternal attack endangering the observance of this
Constitution and the exercise of the authorities ereatsd by it, the province or
territory in which the disturbance occurs shall be declared as being in a state
of siege and the constitutional guarantees shall be suspended therein. Bui
during such suspension, the President of the Republic may not on his own account
elther pronounce Jjudgement or inflict penalties. In such a case, his powers in
respect of individuals shall be confined to srresting them or transferring them
from one place o another on national territory unless they prefer $o leave
Lrgentine territoxy".

C. DRemedy of hzbeas corpus

In article 18, the Argentine Constitution states that "no one may be arrested
except on a written order from a competent authoriiy', end has thus been
interpreted as a tacit recognition of habeas corpus.

Charscteristics

1. I% is a gusrantee limited to physical liberty and excludes the protection
of other rights (Supreme Court, Bertotfo, José v. the Head of the Post Office).

2. It is grented %o remedy the deprivation of physical liberty by scts of
the State and not by private individuals.

3. It may alsc he used against the threat of deprivation or restriction of
liberty {Supreme Court, Codovilla, Vicenke, 20 April 1950).

Joagufn V. Gouzdlez, the eminent asrgentine jurist, says: "In lavw, a writ
for habeas corpus, a8 it is called in our comstitutional language, means that
when an individusl complains that he hag been ilisgally arrvested or deprived of
his liberty, he must be brought without delay before the asppropriate judge ox
court so thal the reason for his detention may be examined and he may be set
at liverty if it is found that his detention was arbitrary?.
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Germén Bidart Campos, another well-known constitutional expert, summarizes
the subject in the following way: "In fact, habeas corpus is an cction and not
a remedy and as such the application must be lodged by the person himself or
by a third person: every facility must be given for him to act through a
repregentative, if he has veen deprived of hig physical liverty. Proceedings
may be heard by any judge, untrammelled by rigorous formslitiss. + mst be
broadly interpreted, slways in favour of release, boih when the deprivation of
liberty is potential and when it is effective. The case must be decided very
promptly in summary proceedings. Finally, it should not be confined to acts by
the Svate but should also apply to those by private individuals!.

Legislation
The Code of Criminal Procedure of the Pederal Capital:

Article 617. "The remedy of amparc lies before the competent magistrats

against any order or act by a public official which uniawfully limits a person's
freedom".

An action for habeas corpus may alsd be brought when a provincial authority
hss irpriconed a member of Congress or any other person acting on a commigsion
from, or employed by, the Government of the Nation.

Law 48

"Article 20. Where a person is arrested or impriscned by a national
anthority, or is so held at the disposal of o national authority, Or under an
order issued by a national authority, or where a provincial avthority has
imprisoned a member of Congress or any other perscn acting on a commission from
the Government of the Nation, the Supreme Jourt or the magistrates of the section
may, on the agplication of the prisoner, or of his relatives or [riends,
investigate the origin of the imprisomnment, and if it has been ordered by an
anthority or person who is not so authorized by the law, the Court or the
magistrates shall direct that the prisoner be set free immediately".

The Permanent M:gsion of the Republic of argentina to the Internatlonal
Organizations in Geneva renews the expression of its high consideration.

[Criginal: Spanish]
(& Pebruary 1983 ]

I have the honour to rafer %0 your note G/SO 214/33, af 19 Hovember 1982,

relating to Economic and Socisl Couneil xesolution 1482/32, entiled "Summary
or arbitrary executions".

In its note No. 25, of 2 Iebwuery 1983, this Permancnt Mission forwarded to
the Secretariat preliminary informstion on the subject, in compliasnce with the
Tequest in note G/S0 214(33), of 17 September 1982,

The present note contains cbservations about the material annexed %o the
gecond of the two notes received, comsisting of %wo communications from the -
oSrgenization "Amnesty International" from its vondon heodquarters, the first
dated 27 February 1980 and the second dated 12 Gctober 19832.
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With regpect to the first-mentioned communication, it should be pointed out
that the text was already %ransmitted to the Argentine Government some years ago
by the Secretary-Gemeral of the United Nations (note 6/50 215/1 ARGEN, of
17 July 1980), in relation %o an Amnesty International communication of 30 May 1980.
The transmitial was effected uni.— luc confidenticl procedure of Economic and
Social Council resolution 1503 {(XLVIII) and the reply from this Permanent Mission
was submitted in note 225/8l, of 5 August 1981.

It ie not the inteniion of this Permanent Mission %o reproduce in the present
note the terms of the reply deserved by the Amnesty International communication,
or even to make a geueral reference to the main concepts referred to therein.

Thatl would be in breach of the applicable procedures, which should be scrupuiously
regpected net only by coundrics members of the sygtem but also, and particularly,
by international organizationsg. The communication and the reply thereto were,

in their %ime, the subjecl of the procedure provided for by the ruleg in force

for such cases, and it is therefore 1v no way fitting to repeat the exercise by

& meane for which neisher the Commission nor any other United Nations organ has
given suthorization or mads provision. Had the Commission desired to put an end,
through the missicn cf the Special Raoporteur for summsry or arbitrary exeoutions,
to the coniidential procedure with respoct tc commurications, that would have

been done expressly and nok through the granting of a mandate for the investigation
of a phenomenon the scove of which, as in the case of many others considered by
the Commission, remaing to be identified.

The Argentine Government alsc notes that the Special Rapporteur sees fit to
receive and transnit an alliegation concerning events that presumably occurred
geveral years ago, when the Economic znd Social Council's request to the
Special Rapporteur was foor a voport "on the occurrvence and extent of the practice
of such executions ..." {Bcoromic and Social Council resoluticn 1982/35,
paragraph 5).

The allega*ions transmitted vy Lrmesty International in May 1980 concern.
imaginary events reperted 0 have orcurred up to the begimming of 1979, or some
four years ago., It is difficul+ v evrh g c2r» +o refer to the "ocourrence of
[a] practice”.

For the reascus explained above, 1lis Permanent Mission does not proposge
t0 reply o Amnesty Intermational's second pamphiet, of 12 October 1982. It
cannot, however, vefrain frowm remarking hov curious it is that the Special hRapporteur
ghould have repeated reporis of two caseg which clearly belong 1o a country's )
police records and which are under investigation oy the Argentine Judiciary, with
the full co-operation of the authorities and the police. Moreover, the very
organization froa which the irformaiion emanated refrained from making specific
allegations and merely hinted at certain indirect suppositions that deserve no
eredence vhatsoever On the comwvrarxy, the pamphlet in guestion gave an account
of the deserved condemnation %y the Presgident of the Nation of one of the ac¢ts
with regard to which the Minister of the Interior himszelf called for the
appearance of witnesses.

It is also currous that the Special Rappoteur should have transmitted
these police reporis, waich uere not obtained through any of the many other
bodieg or procedvres woeuch the United Wakions places at the disposal of persons
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or organizations wishing to report an alleged violation of human rights in any
country of the world. In fact, the Special Ravporteur has, in his good faith,
been taken unawares by persong desirous of prolonging an international campaign
to discredit the Argentine Republiic. These elements have already exhausted the
poseible means of seeking t¢ destabilize the country, with no praciical results,
gince all citigens are moving towards the restoration of democratic institutions
through the national elections toc be held this year in accordance with the
guidelines egtablished by the Argentine Government.

The Secretariat has been, and is, a wiitness to the Argentine Government's
efforts to co~operate with the international organizetions concerned with the
defence of humsn rights. In this spirit, the Government has always been prepared
to provide any kind of information or comments required of it, in respect for
international law and United Nations rules and gpractices. The present note
canmot, therefore, be interpreted as indicative of a lack of interest on the
Government's part concerning the allegations of which it has been informed, but
must be viewed in the context of the rules in force and of the steadfast attitude
of co-operation shown by the national authorities.

For the above reasons, the Special Rapporteur can only reject forthwith the
allegations placed before him, thus preventing the attachment of any importance
t0 politically-motivated accusations.

I take this opportunity to renew to the Secretary-General the assurances of
ny higheat consideration.

[Original: Spanish]
[11 Pebruary 1983]

I have the honour %o refer to your note G/SO 214/53, of 17 dSeptember 1982,

in which you requested information on the question of gummary or arbitrary
executions.

In note No. 25/83, of 2 February 1983, this Permsnent Mission transmitted
to the becretariat preliminary information on the subject, received from the
Argentine Gevermment. The present note amplifies that information on the bagis
of new evidence furnished by my Government, which I give below.

Guarantees againet unlawful or arbitrary detention

Article 142 of the Argentine Penal Code stipulates a penalty of rigorous
imprisomment of for 3 to 15 years for anyone who "deprives another of his personal
freedom in any of the following circumstances ... (4) If the act is committed by
misrepresentation of public authority or an order from such authority".

Under article 141 of the Penal Code, anyone who unlawfully "deprives another
of his freedom" is liable to rigorous or ordinary imprisopment for i to 6 years,
and the act of "misrepresentation of public authority" or "an order" from such
an authority aggravates the offence since a more severe penalty is prescribed.
it should be noted that the penalty is more severe because the minimum penalty
fixed is more severe (the graduation of penaliies is reckoned from the minimom
penalty). Legal theorists interpret this article in the sense that it refers,
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not to acts committed by the public authority but to those of persons who, not
forming part of such an authority, feign such status. Misrepresentation of
authority must display the elements of a strstagem to misiead the victim about
the status of the perpeirator of the act.

As was stated in our earlier note to the Secretary-General, article 142 ter
states that the act is aggravated if in comnection with "{the act (depriving
another of his personal freedom), the death of the victim is caused'. In this
case, the penalty prescribed is death or rigeorous imprisomment for life.

If very serious injury is caused and the act is committed for subversive
purposes, the penalty is the same.

The Penal Code also deals with ™unlawful detention" (article 144 bis (1)),
which it defines as "the eonducet of a public official who, in abuse of “his office
or without the formalities vprescrived by law" deprives “anyone of his personal
freedon™.

This concept also covers unlawful prolongation of detention and the
admittance of prisoners without fulfilmeni of the legal formalities. 1In general
terms, it may be said that individvals mmst be detained in accordance with the
rules contained in the Codes of Criminal Procsedure, “hese Codes arxe local laws
in each Jjurisdiction: +the Federal Capital and the provincesg.

The offerice of unlawfully detaining a prisoner, covered by article 143 (1)
of the Penal Code, involves two cases: that of an official who is competent
to decide the release of a prisoner but does not do so, contrary to the law,
and that of an official who is respongible for giving effect to an order of
release from a competent suthority but retaing the prisoner.

Improper prolongation of detention is defined in article 143 (2) as
follows: "An official who improperly prolongs the detention of an individual
without placing him at the disposal of the competent judge®. The Codes of
Criminal Procedure prescribe the period of time within which the accused or
arrested person must be placed at the disposal of the competent Jjudge.

Irregular admittance of prisoners

(a) Article 143 (4): ™A governor of a prison or other penal establishment,
or his deputy, who admits any convicted person without evidence of the executable
gentence which has been imposed on him or who places such a person in parts of
the establishment which are not those appointed for that purpose®.

(b) Another case provided for is irregular admittance of prisoners.
Article 143 ()) of the Penal Code prescribes penslties for "a prison gevernor or
officer who admits 2 priscner without an order from the competent authority,
except in cases of flagrante delicto”.
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Failure to terminate debtention or delay in so doing: Covered by article 143 (6):
4 competent official who, having notice of an unlawful detention, neglects,
postpones or rejects termination thereof or reporting thereon to the aathority
that should tske the decigion'.

The aggravating circumstances in the cage of article 143 are covered by
article 144, vwhich increases the maximum penalty by up %o 5 years in any of the
following circumstances:

1. If the act is committed with violence or threais or for religious or racial
reasons or from vengeance.

2. If the act is committed against an ascendant, a sibling, a spouse or any
other individual %o whom particular respect is due.

3, If it resulis in serious harm to the person, the health or the business
affairs of the victim, provided that the act does not congiitute amother offence
for which the law imposes a greater penalty.

4. If the deprivation of liberty lasts more than one month.

5. If the act is committed in order to corpel the victim or another person to
do, not to do or to iolerate gomething which is not incumbent upon him.

1 trust this information will prove useful to the Secretary-General.



