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. Introduction

1. Through the present general recommendation, €@mmmittee on the

Elimination of Discrimination against Women aims fwovide authoritative

guidance to States parties on legislative, poliog ather appropriate measures to
ensure the implementation of their obligations undbe Convention on the

Elimination of All Forms of Discrimination againsVomen and the Optional

Protocol thereto regarding non-discrimination andnder equality relating to

refugee status, asylum, nationality and statelessonéwomen.

2. The Convention is a dynamic instrument that dbotes and adapts itself to
the development of international law. The presesmaral recommendation builds
on the Committee’s earlier general recommendationduding No. 19 on violence

against women, No. 26 on women migrant workers, RB.on the core obligations

of States parties under article 2 of the Conventiad No. 30 on women in conflict

prevention, conflict and post-conflict situationss well as on reports of States
parties under the Convention and the Committeetxchading observations thereon.
It also builds on the Committee’s considerationirdividual communications and

its conduct of inquiries under the Optional Protloco

3. In section lll, the Committee seeks to ensurat thender equality and non-
discrimination obligations are upheld by Statestiparto the Convention in respect
of women asylum seekers and refugees throughoutig@acement cycle, with a
focus on asylum processes. In section 1V, the Cotemiseeks to ensure that gender
equality and non-discrimination principles are ujghley States parties in relation to
women'’s right to nationality, including the right tacquire, change or retain their
nationality and to confer their nationality on thehildren and spouses.
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Scope of the gener al recommendation

4. The scope and purpose of the present generam@endation must be
determined in the context of the overall scope parbose of the Convention, which
is to eliminate all forms of discrimination againstomen in the recognition,
enjoyment or exercise of all human rights and fundatal freedoms in the political,
economic, social, cultural, civil or any other fielirrespective of their marital
status. Within this overall scope, the objective ¢lie present general
recommendation is to guide States parties on howaddress all aspects of their
obligations under the Convention and assume thbiigations to respect, protect
and fulfil the rights of refugee, asylum-seeking darstateless women to
non-discrimination and substantive equality, in éBnof peace, in situations of
international and non-international armed confliod in situations of occupation.

5. The Convention, as a gender-specific human sighstrument, covers other
rights that are not explicitly mentioned thereirytlthat have an impact on the
achievement of equality of women and nfeAs such, the Convention provides a
gender-sensitive interpretation of human rights lawd protects women from sex-
and gender-based discrimination with regard tatedl human rights contained in the
Universal Declaration of Human Rights and other hamights instrument3.Such
application of the Convention was elaborated by @wmmittee in relation to the
prohibition of violence against women as a forndafcrimination against women in
its general recommendation No. 19, in which it eeuated some of those protected
rights, including the right to life and the righbinto be subjected to torture or to
cruel, inhuman or degrading treatment or punishmehlhe present general
recommendation specifically addresses the appbtioatf the Convention to the
right to asylum contained in article 14 of the Umisal Declaration of Human
Rights, the principle of non-refoulement of refugeand asylum seekers in
accordance with existing obligations under interowadl refugee and human rights
instruments and the right to nationality containedrticle 9 of the Convention and
the protection against statelessness.

6. The Committee has, in previous general recomragons, clarified that
articles 1, 2 (f) and 5 (a) of the Convention retdjether indicate that the
Convention covers sex- and gender-based discrimonatgainst women. The
Committee has explained that application of the uion to gender-based
discrimination falls under the definition of disgrination contained in article 1,
which points out that any distinction, exclusionrestriction which has the effect or
purpose of impairing or nullifying the recognitioenjoyment or exercise by women
of human rights and fundamental freedoms is disgration. Discrimination against
women based on sex and/or gender is often inetiycdinked with and
compounded by other factors that affect women, sashace, ethnicity, religion or
belief, health, age, class, caste, being leshiasexnal or transgender and other
status? Discrimination on the basis of sex or gender méigca women belonging to
such groups to a different degree or in differermtys to men. States parties must

1 General recommendation No. 28 on the core oblagetiof States parties under article 2 of the
Convention, para. 7.

2 General recommendation No. 28, para. 3, and génecammendation No. 25 on article 4,
paragraph 1, of the Convention, on temporary speceasures, para. 13.

3 General recommendation No. 28, paras. 5 and 18.

14-64766



CEDAW/C/GC/32

legally recognize such intersecting forms of disdriation and their compounded
negative impact on the women concerned and proHileitn.

7. The Committee notes that the experiences of womering displacement,
from asylum to integration, return or settlementarthird country, in addition to
those of stateless women, are shaped by the actionaction of various actors.
States parties bear the primary responsibility &rsuring that asylum-seeking
women, refugee women, women nationality applicaamnd stateless women within
their territory or under their effective control gurisdiction, even if not situated
within their territory, are not exposed to violat® of their rights under the
Convention, including when such violations are coittex by private persons and
non-State actors.

8. In the context of asylum, refugee status, natlity and statelessness, the
obligation to respect requires that States pardsain from engaging in any act of
discrimination against women that directly or iraditly results in the denial of the
equal enjoyment of their rights with men and endina State authorities, officials,
agents, institutions and other actors acting onalfedff the State act in conformity
with that obligation® States parties also have a due-diligence obligatiotake the
legislative and other measures necessary to prewsrdt investigate acts of
discrimination against women that are perpetratgchdn-State actors, to prosecute
and adequately punish perpetrators of such acts tangrovide reparations to
women who are victims of discrimination. The obliga to protect requires States
parties to, among other things, take all appropriaeasures to ensure that State and
private actors do not unlawfully infringe on thghis of women. The obligation to
fulfil encompasses the obligation of States partefacilitate access to and provide
for the full realization of women'’s rights. It alsequires States parties to promote
de facto or substantive equality with men throudihappropriate means, including
through specific and effective policies and progna@s aimed at improving the
position of women and achieving such equality, umichg, where appropriate,
through the adoption of temporary special measiresccordance with article 4 (1)
of the Convention and general recommendation No. 25

[11. Relationship between the Convention, international human
rightslaw and inter national refugee law

9. The Convention is part of a comprehensive iraéonal human rights legal
framework that operates simultaneously with int¢ioraal refugee law and the laws
relating to the status of stateless persons andedthection of statelessness. There is
an important overlapping interrelationship betweéeternational human rights law,
including the Convention, the 1951 Convention ri@lgtto the Status of Refugees
and the 1967 Protocol thereto, and the 1954 Comwenklating to the Status of
Stateless Persons and the 1961 Convention on tdeid®en of Statelessness. The
shared objective of the two protection regimes s$thoensure the complementary
and cumulative protection of refugees, asylum sexked stateless persons.

4 General recommendation No. 28, and general recamdatéon No. 30 on women in conflict
prevention, conflict and post-conflict situations.
5 General recommendation No. 28, para. 9.
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10. The provisions of the Convention reinforce amanplement the international

legal protection regime for refugees and statelessnen and girls, especially

because explicit gender equality provisions areeabdrom relevant international

agreements, notably the 1951 Convention relatinthéoStatus of Refugees and the
1967 Protocol thereto, the 1954 Convention relatingthe Status of Stateless
Persons and the 1961 Convention on the Reducti@tatklessness.

11. Given that the Convention applies at every stafjthe displacement cycle, it
serves to prohibit sex- and gender-based discritiinaat every stage: during the
refugee status determination procedure, throughihwt return or resettlement
process and throughout the integration processmmmen who have been granted
asylum. It also applies to processes of statelesssdetermination and to processes
relating to women acquiring, retaining or changitir nationality or conferring
their nationality on their children and spouses.

Application of non-discrimination and gender equality to
inter national refugee law

General comments

12. While noting that the definition of a refugeader the 1951 Convention
relating to the Status of Refugees provides crtdoir the determination of refugee
status in relation to persons who are explicitiwered under the Convention, the
Committee notes that the present general recomntemdeovers all women in need
of international protection under the Conventiom @&eeks to apply the protection of
the Convention to all women in the context of refagstatus and asylum. However,
the criteria provided by the definition of the wolrfugee” in the 1951 Convention
are important for the identification of women ineteof international protection. At
the same time, the Committee notes that regionfalgee instruments and national
laws have accepted and also expanded upon the itid@fingiven in the 1951
Convention to cover a range of persons in needntérhational protection for
reasons of, variously, international or internaliriaternational armed conflict and
occupation, events seriously disturbing public eyderious human rights violations
or generalized violenceé.

[

~

See UNHCR, “Guidelines on statelessness No. 4urémg every child’s right to acquire a
nationality through articles 1-4 of the 1961 Contien on the Reduction of Statelessness”
(HCR/GS/12/04), paras. 13-15. Available from wwwvwerld.org/docid/50d460c72.html.

See Organization of African Unity Convention gowierg the specific aspects of refugee
problems in Africa of 1969, article | (2), whichasés: “The term ‘refugee’ shall also apply to
every person who, owing to external aggressionupation, foreign domination or events
seriously disturbing public order in either parttbé whole of his country of origin or
nationality, is compelled to leave his place of tabl residence in order to seek refuge in
another place outside his country of origin or aaélity”. The Cartagena Declaration on
Refugees, adopted by the Colloquium on the Intéomai Protection of Refugees in Central
America, Mexico and Panama, held in Cartagena deat) Colombia, from 19 to 22 November
1984, states in section Il (3) that “the definitior concept of a refugee to be recommended for
use in the region is one which, in addition to @ning the elements of the 1951 Convention
and the 1967 Protocol, includes among refugeesopsrasho have fled their country because
their lives, safety or freedom have been threatdnedeneralized violence, foreign aggression,
internal conflicts, massive violation of human riglor other circumstances which have
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13. The Committee notes that asylum seekers sdekniational protection on the
basis that they cannot return to their country ofjim because they have a well-
founded fear of persecution or are at risk of beilhgreated or subjected to other
serious harm. It also notes that under article JA®the 1951 Convention relating
to the Status of Refugees the reasons for persatumiust be linked to one of the
five grounds listed therein: race, religion, naftity, membership of a particular
social group or political opinion. Gender-relategkrgecution is absent from the text.
The present general recommendation is intendecdhsare that States parties apply a
gender perspective when interpreting all five grdsinuse gender as a factor in
recognizing membership of a particular social grofgp purposes of granting
refugee status under the 1951 Convention and fuorititeoduce other grounds of
persecution, namely sex and/or gender, into natitataslation and policies relating
to refugees and asylum seekers. It should be ntitati in other international,
national and regional contexts, asylum is also {mted to persons who cannot be
returned to their countries of origin owing to, amgoother things, threats to their
lives or torture or inhuman or degrading treatmditose forms of complementary
protection are also covered herein.

14. There are many reasons why women are compétdlddave their homes and
seek asylum in other countries. In addition to ayated or cumulative forms of
discrimination against women amounting to persexyti women experience
violations of their rights throughout the displacemh cycle. The Committee
recognizes that displacement arising from armed flain gender-related

persecution and other serious human rights viohetithat affect women compounds
existing challenges to the elimination of discrimilon against women. It also
recognizes the persistence of other forms of exalmn concomitant with

displacement, such as trafficking for purposes ekuml or labour exploitation,

slavery and servitude. The Committee thereforeeraies the obligation of States
parties to treat women with dignity and to respemitect and fulfil their rights

under the Convention at each stage of the displacéhtycle, as well as in the
enjoyment of durable solutions, including integoati and/or resettlement in
receiving States and/or voluntary repatriationfteit State of origin.

15. Gender-related forms of persecution are forfngessecution that are directed
against a woman because she is a woman or thattafi@men disproportionateR.

The Committee observes that understanding the wayhich women'’s rights are
violated is critical to the identification of thos&ébrms of persecution. The
Committee notes that violence against women thataigrohibited form of

discrimination against women is one of the majamfe of persecution experienced
by women in the context of refugee status and asyl8uch violence, just as other

seriously disturbed public order”. In addition, @itive 2011/95/EU of the European Parliament
and of the Council of the European Union of 13 Daber 2011 pertains to standards for the
qualification of third-country nationals or state$epersons as beneficiaries of international
protection, for a uniform status for refugees ar ff@ersons eligible for subsidiary protection,
and for the content of the protection granted.

8 The word “displacement” in the present generabremendation refers to those persons who
have fled and crossed their country’s borders.

9 See the definition of gender-based violence irageaiph 6 of general recommendation No. 19
on violence against women. See also UNHCR, “Guidadion international protection: gender-
related persecution within the context of artick(2) of the 1951 Convention and/or its 1967
Protocol relating to the Status of Refugees”, glikeNo. 1 (HCR/GIP/02/01), paras. 3, 9, 16
and 17.
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gender-related forms of persecution, may breachcifipe provisions of the
Convention. Such forms are recognized as legitimgteunds for international
protection in law and in practic®. They may include the threat of female genital
mutilation, forced/early marriage, threat of vioten and/or so-called “honour

crimes”, trafficking in womeril acid attacks, rape and other forms of sexual

assault, serious forms of domestic violence, thpdsition of the death penalty or
other physical punishments existing in discrimingtqustice systems, forced
sterilization2 political or religious persecution for holding femst or other views
and the persecutory consequences of failing to @omfto gender-prescribed social
norms and mores or for claiming their rights untles Convention.

16. Gender-related claims to asylum may interseith wther proscribed grounds
of discrimination, including age, race, ethnicitgfionality, religion, health, class,
caste, being lesbian, bisexual or transgender ahdrcstatusi3 The Committee is
concerned that many asylum systems continue td theaclaims of women through
the lens of male experiences, which can resulthgirtclaims to refugee status not
being properly assessed or being rejected. Evengingender is not specifically
referenced in the definition of a refugee giventle 1951 Convention relating to
the Status of Refugees, it can influence or dicthte type of persecution or harm
suffered by women and the reasons for such treatnTdre definition in the 1951
Convention, properly interpreted, covers gendeatesl claims to refugee statisit
must be emphasized that asylum procedures thabttake into account the special
situation or needs of women can impede a compréaherdetermination of their
claims. For example, asylum authorities may intewionly the male “head of
household”, may not provide same-sex interviewensl anterpreters to allow
women to present their claims in a safe and gesdeasitive environment or may
interview women asylum seekers in the presenceheifr thusbands or male family
members who may in fact be the source or sourcelsesf complaints.

Principle of non-refoulement

17. The principle of non-refoulement of refugeesthi® cornerstone of refugee
protection and is a norm of customary internatiodalv. Since its formal
codification in the 1951 Convention relating to tBtatus of Refugees, it has been
developing and has been integrated into internatidruman rights instruments,
namely the Convention against Torture and OthereGrinhuman or Degrading
Treatment or Punishment (art. 3) and the IntermatioCovenant on Civil and
Political Rights (art. 7). In addition, the prohiioin of refoulement to a risk of cruel,

10 Convention on the Elimination of All Forms of Drsmination against Women, art. 2, and
general recommendation No. 28, para. 9.

11 On trafficking as a basis for refugee status, 3BCR, “Guidelines on international
protection: the application of article 1A(2) of th851 Convention and/or 1967 Protocol
relating to the Status of Refugees to victims afficking and persons at risk of being
trafficked”, guideline No. 7 (HCR/GIP/06/07).

12 General recommendation No. 19, para. 22; geneammendation No. 21 on equality in
marriage and family relations, para. 22; and comitation No. 4/2004A.S. v. Hungary, views
adopted by the Committee on 14 August 2006.

13 See footnote 3 above; communication No. 19/2@;jlia Kell v. Canada, views adopted by
the Committee on 28 February 2012, para. 10.2.

14 UNHCR, “Guidelines on international protection:nger-related persecution”, para. 6 (see
footnote 9 above).
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inhuman or degrading treatment or punishment isifext in a number of regional
human rights treaties and international non-bindloguments-s

18. Bearing in mind that the vast majority of Statkave become parties to
international instruments prohibiting the refoularheof asylum seekers and
refugees, in addition to State practice and, amotigers, the practice whereby
non-signatory States to the 1951 Convention re¢atnthe Status of Refugees host
large numbers of refugees, often in mass-influxuadibns, the prohibition of

refoulement of refugees, as enshrined in article &3the Convention and

complemented by non-refoulement obligations undsernational human rights

law,16 constitutes a rule of customary international Paw.

19. Article 3 of the Convention against Torture Ipiits removal of a person to a
country where there are substantial grounds foiebilg that he or she would be in
danger of being subjected to torture. The Commitigainst Torture, in its general
comment No. 2, has explicitly situated gender-bagietence and abuse within the
scope of the Convention against TortdPeArticles 6 and 7 of the International
Covenant on Civil and Political Rights also encosgp#he obligation on States not
to extradite, deport, expel or otherwise removeeaspn from their territory where
there are substantial grounds for believing tharehis a real risk of irreparable
harm in the country to which the person will, oryreubsequently, be removed. The
Human Rights Committee has further noted that theoklute prohibition of torture
that is part of customary international law inclsdeas an essential corollary
component, the prohibition of refoulement to a risktorture, which entails the
prohibition of any return of an individual where loe she would be exposed to a
risk of torture, ill-treatment or arbitrary deprivan of life.

20. According to those human rights provisions,asglum seeker or refugee is to
be expelled or returned (refoulé) in any manner tabaver to the frontiers of
territories where his or her life or freedom or thght to be free from torture or
other cruel, inhuman or degrading treatment or plument would be threatened.

21. The Committee notes that the Convention, asirmtrument to prevent
discrimination against women, contains no expliwibvision on non-refoulement.
In the framework of its work on individual commuattons under the Optional
Protocol, the Committee has had to address Stadetsep’ objections to the effect
that the Committee has no competence to deal wades submitted on behalf of

15 See, for example, the 2000 Charter of FundameRigihts of the European Union, art. 19 (2);
the 1966 Principles concerning Treatment of Refggadopted by the Asian-African Legal
Consultative Committee (art. 11l (3)); the Decldoat on Territorial Asylum, adopted by the
General Assembly by its resolution 2132 (XXII) (aB); the 1969 Organization of African Unity
Convention governing the specific aspects of reugeoblems in Africa (art. Il (3)); the 1969
American Convention on Human Rights (art. 22 (8)d the 1984 Cartagena Declaration on
Refugees (para. 5). In addition, non-refoulemewtvigions modelled on article 33 (1) of the
1951 Convention relating to the Status of Refudgesse also been incorporated into extradition
treaties and a number of anti-terrorism conventianthe universal and regional levels.

16 UNHCR, Declaration of States parties to the 19%h¥&ntion and or its 1967 Protocol relating
to the Status of Refugees, adopted on 13 Decen@t PHCR/MMSP/2001/09).

17 UNHCR, “Advisory opinion on the extraterritoriapplication of non-refoulement obligations
under the 1951 Convention relating to the StatuRefugees and its 1967 Protocol” (2007),
para. 15.

18 See also communication No. 35/20M.E.N. v. Denmark, inadmissibility decision adopted by
the Committee on 26 July 2013, para. 8.8.
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asylum seekers whose applications have been rejedtéhe national level but who
claim that they would be exposed to the risk ofusxand/or gender-based violence
and persecution if forcibly returned to their comyntof origin. In reply, the
Committee has noteth among other things, that, under international hamghts
law, the non-refoulement principle imposes a duty States to refrain from
returning a person to a jurisdiction in which hesbe may face serious violations of
human rights, notably arbitrary deprivation of lie torture or other cruel, inhuman
or degrading treatment or punishment. In additittve, Committee recalls that civil
and political rights and freedoms, including thghti to life and the right not to be
subjected to torture or ill-treatment, are impligitovered by the Convention, and
thus States parties are under the obligation notextradite, deport, expel or
otherwise remove a person from their territory he tterritory of another State
where there are substantial grounds for believihgt tthere is a real risk of
irreparable harm.

22. The Committee further considers that, undeiciat2 (d) of the Convention,
States parties undertake to refrain from engagingany act or practice of
discrimination against women and to ensure thatlipuduthorities and institutions
act in conformity with that obligation. That dutyn@ompasses the obligation of
States parties to protect women from being exposteda real, personal and
foreseeable risk of serious forms of discriminatiagainst women, including
gender-based violence, irrespective of whether samtsequences would take place
outside the territorial boundaries of the sendingt& party: if a State party takes a
decision relating to a person within its jurisdarti and the necessary and
foreseeable consequence is that the person’s big$its under the Convention will
be seriously at risk in another jurisdiction, th&at® party itself may be in violation
of the Convention. The foreseeability of the conssmtre would mean that there was
a present violation by the State party, even thotihghconsequence would not occur
until later.

23. The Committee is therefore of the view thatt&taparties have an obligation
to ensure that no woman will be expelled or retdrte another State where her life,
physical integrity, liberty and security of persamould be threatened, or where she
would risk suffering serious forms of discriminatioincluding serious forms of

gender-based persecution or gender-based violabat amounts to serious forms
of discrimination against women, including gendasséd violence, will depend on

the circumstances of each c&®e.

Comments on specific articles of the Convention

24. Articles 1-3, 5 (a) and 15 establish an obligaton States parties to ensure
that women are not discriminated against during #mire asylum process,
beginning from the moment of arrival at the bordeMomen asylum seekers are
entitled to have their rights under the Conventiespected; they are entitled to be
treated in a non-discriminatory manner and withpexd and dignity at all times
during the asylum procedure and thereafter, inclgdhrough the process of finding
durable solutions once asylum status has been nézed by the receiving State.

19 See, for example, communication No. 33/20M1N.N. v. Denmark, inadmissibility decision

adopted by the Committee on 15 July 2013, pardsff8.

20 See ibid., para. 8.9.
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The receiving State has a responsibility towardsneo granted asylum status when
it comes to helping them to, among other thingsydfiproper accommodation,

training and/or job opportunities, providing legaiedical, psychosocial support for
victims of trauma and offering language classes @ther measures facilitating their
integration. In addition, women asylum seekers véh@sylum applications are

denied should be granted dignified and non-disanatwry return processes.

25. Article 2 (c) of the Convention requires thaat® asylum procedures allow
women’s claims to asylum to be presented and asdess the basis of equality in a
fair, impartial and timely manner. A gender-sengtiapproach should be applied at
every stage of the asylum process. This means wahen’s claims to asylum
should be determined by an asylum system that figrimed, in all aspects of its
policy and operations, by a thorough understandifigthe particular forms of
discrimination or persecution and human rights &suthat women experience on
grounds of gender or sex. Owing to shame, stigmtaarma, some women may be
reluctant to disclose or identify the true exteffittioe persecution that they have
suffered or fear. Account needs to be taken offtie that they may continue to fear
persons in authority or rejection and/or reprisdtem their family and/or
community. In any event, they should be entitledafgpeal against first-instance
asylum decisions.

26. In addition, articles 2, 15 (1) and 16 requ8&ates parties to recognize that
women may present independent claims to asylunthisrespect, their claims may
also be based on fears relating to their childieor example, claims to refugee
status may arise from a fear that their daughteild suffer female genital
mutilation, be forced into marriage or be subjectedsevere community ostracism
and exclusion for being girlst The child’'s protection claim should also be
considered on its own merits in a child-sensitivanmer in the best interests of the
child.22 Once the principal claimant is recognized as aigeé, other members of
the family should normally also be recognized dsgees (“derivative status”).

27. Harm perpetrated against women and girls isrofit the hands of non-State
actors, including family members, neighbours oriepgc more generally. In such

cases, article 2 (e) of the Convention requireg Btates parties assume their due

diligence obligation and ensure that women arectiffely protected from harm that
may be inflicted by non-State actd?®.lt does not suffice to strive for vertical
gender equality of the individual woman vis-a-vigbfic authorities; States must
also work to secure non-discrimination at the honial level, even within the
family. Harm perpetrated by non-State actors isspeution where the State is
unable or unwilling to prevent such harm or protebe claimant because of
discriminatory governmental policies or practiéés.

21 UNHCR, “Guidance note on refugee claims relatiogegmale genital mutilation” (Geneva,
2009), para. 12.

22 For more on child asylum claims, see UNHCR, “GUiiges on international protection: child
asylum claims under articles 1(A)2 and 1(F) of #8651 Convention and/or 1967 Protocol
relating to the Status of Refugees”, guideline R¢2009) (HCR/GIP/09/08); Committee on the
Rights of the Child, general comment No. 6 on tmeaxit of unaccompanied and separated
children outside their country of origin; and gemlecomment No. 14 on the right of the child to
have his or her best interests taken as a primangideration (art. 3, para. 1).

23 General recommendation No. 19, paras. 9 and 10.

24 UNHCR, “Guidelines on international protection:ngker-related persecution”, para. 19 (see
footnote 9 above).
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28. The Committee is aware that, in cases in wigehsecution is perpetrated by
non-State actors, receiving States have advancedotition of internal flight
alternative, according to which a person is notisk of persecution by non-State
actors if he or she is relocated to a safe placthiwithe State of origin. The
Committee recalls that articles 2 (d) and (e) of honvention require that States
parties ensure that women are protected againgtridigiation generated by
non-State actors and, in the context of a refugeman, it observes that the essence
of refugee status is to provide effective protectio the refugee woman. It also
notes that, should the internal flight alternative considered by receiving States,
the option should be subject to strict requiremestech as the woman’s ability to
travel to the area concerned and gain admittanck smttle ther&> States should
also take into account gender-related aspects #id in the assessment as to
whether internal relocation is permissii#e.Difficulties faced by women in
relocating to other parts of their countries ofgamni can include legal, cultural and/or
social restrictions or prohibitions on women trdivej or living alone, practical
realities such as problems of securing accommodatahildcare and economic
survival without family or community support, andsk of harassment and
exploitation, including sexual exploitation and Mnce.

29. The Committee acknowledges that, as a matterintdrnational law, the

authorities of the country of origin are primarilsesponsible for providing

protection to the citizens, including ensuring tlwadmen enjoy their rights under
the Convention, and that it is only when such pectiten is not available that
international protection is invoked to protect thasic human rights that are
seriously at risk. However, the Committee noted tha fact that a woman asylum
seeker has not sought the protection of the Statemade a complaint to the
authorities before her departure from her countrprigin should not prejudice her
asylum claim, especially where violence against wanis tolerated or there is a
pattern of failure in responding to women’s comptaiof abuse. It would not be
realistic to require her to have sought protectioradvance of her flight. She may
also lack confidence in the justice system and sec® justice or fear abuse,
harassment or retaliation for making such compka#rit

30. In line with the Convention, States parties aeguired to take proactive
measures to ensure that the legally recognized rgit®wf persecution, including
those enumerated in the 1951 Convention relatintheo Status of Refugees (race,
religion, nationality, membership of a particularcgl group and political opinion),
are given a gender-sensitive interpretation. Initald, gender may be used as a
factor in recognizing membership of a particularciab group or indeed as an
identifying characteristic of such a group for posps of granting refugee status

25

26

27

Salah Sheekh v. the Netherlands, application No. 1948/04, judgement of 11 Janu209Q7 of the
European Court of Human Rights, citedGase of Sufi and Elmi v. the United Kingdom,
applications Nos. 8319/07 and 11449/07, judgemém8oJune 2011 of the European Court of
Human Rights, para. 266.

UNHCR, “Guidelines on international protectionntérnal flight or relocation alternative’
within the context of article 1A(2) of the 1951 Gamtion and/or 1967 Protocol relating to the
Status of Refugees”, guideline No. 4 (HCR/GIP/03{04NHCR, “Guidance note on refugee
claims relating to female genital mutilation”, par&28-32 (see footnote 21 above).
Communication No. 5/200%ahide Goekce (deceased) v. Austria, views adopted by the
Committee on 6 August 2007; communication No. 62dFxatma Yildirim (deceased) v. Austria,
views adopted by the Committee on 6 August 2007.
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under the 1951 Convention. States parties are atswuraged to add sex and or
gender as an additional ground for refugee statubeir national legislation.

31. The Committee notes that women’s claims to wsyhre regularly classified
under the “social group” ground in the definitioharefugee, which may reinforce
the stereotyped notions of women as dependentrwictArticle 5 of the Convention
requires States parties to assess women’s clainassytum without prejudices and
stereotyped notions of women that are based oninfexiority or superiority of
either sex. Gender stereotyping affects the righivomen to a fair and just asylum
process and the asylum authorities must take pteoasinot to create standards that
are based on preconceived notions of gender-bagddnece and persecutidi®. In
addition, women are active agents who play impdrtaries as political leaders,
members of Governments or opposition groups, jolist®s human rights defenders
and activists, lawyers and judges, among othergyTére targeted on account of
their political opinions and/or activities, includj the expression of women'’s rights.
Accordingly, article 7 of the Convention requiretates parties to take action to
realize equality for women in political and publide. It may therefore be
appropriate that women bring claims to asylum omdge-related persecution
grounds or political, religious, racial and ethmimunds, including in situations in
which they were compelled to flee their country ofigin owing to external
aggression, occupation, foreign domination or sesioivil strife29

32. Consistent with articles 2 (c) and 15 (1) of honvention, States parties must
take steps to eliminate discrimination against wame the public and private

spheres and should confirm women’s equality witmrbefore the law. To this end,

States should take positive measures to ensurewbaten are not discriminated
against and that they are provided with effectiegdl protection throughout the
asylum process, including by providing legal aicdkgdl representation and
assistance, as necessagy.

33. Articles 3 and 10 to 13 of the Convention eintaat women seeking asylum
and women refugees be granted, without discrimomti the right to
accommodation, education, health care and othep@upincluding food, clothing
and necessary social services, appropriate to thaiticular needs as women. In
addition, women refugees should be offered souofds/elihood and employment
opportunities3® Obligations include providing information on therights and
practical information on how to gain access to ssetvices in a language that they
understand. Given the high levels of illiteracy amgowomen in some societies,
special assistance may be required.

34. Gender sensitivity should be reflected in reameparrangements, taking into
account the specific needs of victims of sexualsgband exploitation, of trauma
and torture or ill-treatment and of other partialjavulnerable groups of women

28 Communication No. 18/200&aren Tayag Vertido v. Philippines, views adopted by the
Committee on 16 July 2010, paras. 8.4 and 8.9 @@)Jnmunication No. 20/2008,
V.K. v. Bulgaria, views adopted by the Committee on 25 July 2011.

29 General recommendation No. 28, paras. 10 and 11.

30 |bid., para. 34; see also 1951 Convention relatmthe Status of Refugees, arts. 16 and 25.

31 Universal Declaration of Human Rights, art. 25¢ séso the 1951 Convention relating to the
Status of Refugees, arts. 13 and 17-23.
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and girls32 Reception arrangements should also allow for thigyuof the family as
present within the territory, in particular in tikentext of reception centré3.As a
general rule, pregnant women and nursing motherm toth have special needs,
should not be detaineth. Where detention of women asylum seekers is unalié&l
separate facilities and materials are required &etnmhe specific hygiene needs of
women. The use of female guards and warders shbeldoromoted. All staff
assigned to work with women detainees should recenaining relating to the
gender-specific needs and human rights of wofAfeRursuant to articles 1, 2, 5 (a)
and 12 of the Convention, failure to address thecHr needs of women in
immigration detention and ensure the respectfubtiment of detained women
asylum seekers could constitute discrimination imththe meaning of the
Convention3% Not least for the purposes of avoiding violenceaiagt women,
separate facilities for male and female detainees@quired, unless in family units,
and alternatives to detention are to be made aviaiRx

Specific recommendations of the Committee®

35. States parties should review and remove angrvasions to the Convention;
consider ratifying the Optional Protocol to the @ention; and consider acceding to
the 1951 Convention relating to the Status of Refsyand the 1967 Protocol
thereto, as well as to other relevant internatioaadl regional instruments. They
should remove any reservations to those instrumeadept an asylum law in line
with those instruments and apply those instrumént complementary manner.

32

33

34

35

36

37

38

Executive Committee of the Programme of the Unitéedions High Commissioner for
Refugees, conclusion No. 93 (LIlI) on receptionasflum seekers in the context of individual
asylum systems, para. (b) (iii).

Ibid., para. (b) (iv); Convention on the Eliminaui of All Forms of Discrimination against
Women, art. 16.

United Nations Rules for the Treatment of Womeisérers and Non-custodial Measures for
Women Offenders (the Bangkok Rules) (General Assgmdsolution 65/229, annex), rule 42;
UNHCR, Guidelines on the Applicable Criteria and Sandards relating to the Detention of
Asylum-Seekers and Alternatives to Detention (Geneva, 2012).

The Bangkok Rules, rules 5, 19 and 33 (1); UNHGRidelines on the Applicable Criteria and
Sandards relating to the Detention of Asylum-Seekers and Alternatives to Detention, para. 9.3.
Communication No. 23/2009nga Abramova v. Belarus, views adopted by the Committee on
25 July 2011, paras. 7.5 and 7.7; see also the Ba&nRBules and general recommendation

No. 24 on women and health, para. 6.

International Covenant on Civil and Political Righart. 9. The Human Rights Committee has
affirmed an obligation to consider less invasiveamg of achieving the same objective (see
communication No. 900/199%,. v. Australia, views adopted by the Human Rights Committee
on 28 October 2002, para. 8.2. See also UNHCR, @&unés on the Applicable Criteria and
Standards relating to the Detention of Asylum-Seslkend Alternatives to Detention, para. 9.3.
The Committee acknowledges that the vast majaritsefugees are hosted by developing
countries that are overwhelmed and unable to nteethallenges faced by significant refugee
influxes. The Committee recalls that refugee prtitetis a collective responsibility. Therefore,
and without compromising or undermining States ipattobligations, it calls upon the
international community, in particular non-receigiBtates, to express their solidarity through
burden-sharing by assisting receiving countriemieting their international obligations. They
should, among other things, take proactive meassmeh as granting adequate technical and
financial assistance to receiving States to allevtae challenges faced by massive influxes of
refugees and financially supporting United Nati@msl other international or regional agencies
entrusted with providing refugee protection andvamss.

14-64766



CEDAW/C/GC/32

36. States that are parties to regional refugeasgtum instruments should ensure
that they respect the rights of women in need t¢drimational protection and apply
those instruments in a gender-sensitive mannery Bheuld also ensure that women
enjoy the benefits of those instruments withoutcdimination and on the basis of
substantive equalit§?

37. States parties should adopt legislation anderotimeasures to respect the
principle of non-refoulement, in accordance withisting obligations under
international law, and take all measures necesgamnsure that victims of serious
forms of discrimination, including gender-relateatrhs of persecution, who are in
need of protection, regardless of their statusesidence, are not returned under any
circumstance to any country in which their life idie at risk or where they might
be subjected to serious forms of discriminatiortluding gender-based violence, or
to torture or inhuman or degrading treatment oriplument40

38. States parties should interpret the definitioh a refugee in the 1951
Convention relating to the Status of Refugees ine liwith obligations of
non-discrimination and equalit§ fully integrate a gender-sensitive approach while
interpreting all legally recognized grounds; cléggiender-related claims under the
ground of membership of a particular social growfnere necessary; and consider
adding sex and/or gender, as well as the reasomedrfig lesbian, bisexual or
transgender, and other status to the list of greuiod refugee status in their national
asylum legislation.

39. States parties should report to the Committeetreeir national policy and
legislation with regard to asylum seekers and re&ggand gather, analyse and make
available sex-disaggregated statistical data aedds over time on asylum claims,
countries of origin, reasons for seeking asylum esmbgnition rates.

40. States parties should ensure that adequate rhama financial resources are
made available for the implementation of the Coriam in respect of asylum
seekers and refugees, including gender-relatedcésppé that implementation, and
seek technical advice and assistance as required.

41. States parties should cooperate with all UnNedions agencies, in particular
the Office of the United Nations High Commissiorfer Refugees (UNHCR), in
relation to asylum systems and procedures to gffeceto the provisions of the

39 Organization of African Unity Convention governiilge specific aspects of refugee problems in
Africa of 1969; Cartagena Declaration on Refugdé84; and directive 2011/95/EU of the
European Parliament and of the Council of the EeespUnion of 13 December 2011 on
standards for the qualification of third-countrytiomals or stateless persons as beneficiaries of
international protection, for a uniform status fefugees or for persons eligible for subsidiary
protection, and for the content of the protectioarged.

40 See Council of Europe Convention on Preventing @onchbating Violence against Women and
Domestic Violence, art. 61, and 1951 Conventiomtiah to the Status of Refugees, art. 33.

41 See the UNHCR guidelines on international protattincluding “Guidelines on international
protection: gender-related persecution within tbatext of article 1A(2) of the 1951
Convention and/or its 1967 Protocol relating to 8tatus of Refugees”, guideline No. 1
(HCR/GIP/02/01); “Guidelines on international protien: ‘Membership of a particular social
group’ within the context of article 1A(2) of th@31 Convention and/or its 1967 Protocol
relating to the Status of Refugees”, guideline RHRC/GIP/02/02); and “Guidelines on
international protection No. 9: claims to refugeatgs based on sexual orientation and/or
gender identity within the context of article 1A(@) the 1951 Convention and/or its 1967
Protocol relating to the Status of RefugeeldR(/GIP/12/09.
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Convention and other instruments for refugees withiew to promoting the rights
of women asylum seekers and refugée¥hey should collaborate with civil society
and grass-roots non-governmental organizations auipg women asylum seekers
and refugees.

42. Asylum procedures of States parties should menshat women are able to
lodge independent asylum applications and be heaparately, even if they are part
of a family seeking asylum. States parties shouddeat that, when the principal
claimant is recognized as a refugee, other membethe family should normally

also be recognized as refugees (“derivative statudlist as a child can derive
refugee status from the recognition of a parentaasfugee, a parent should be
granted derivative status based on the child’s geéustatug3 It is essential that

women who are recognized as refugees, whetherdim twn right or as derivative

status holders, be issued with individual documgotain order to prove their

status, be protected from refoulement and secwecisted rights.

43. States parties should not deem that a womahumsgeeker lacks credibility
for the mere reason of lack of documentation topsupher asylum claim. Instead,
they should take into account that women in manwyntdes do not possess
documentation in their respective countries of origand seek to establish
credibility by other means.

44. States parties should ensure that their bopdéce and immigration officials
are adequately trained, supervised and monitored dgender-sensitivity and
non-discriminatory practices when dealing with womasylum seekers and
refugees. They should ensure that they adopt amueiment a gender-sensitive
approach of a proper identification system for wonasylum seekers and refugees
that is not based on prejudices and stereotypetbmotof women, including for
victims of trafficking and/or sexual exploitatictt.

45. States parties should recognize that traffigkis part and parcel of gender-
related persecution, with the result that women ajids who are victims of
trafficking or who fear becoming victims should be&formed of and effectively
enjoy the right of access to asylum procedures authdiscrimination or any
preconditions. States parties are encouraged wsiflavictims of trafficking under
the “social group” ground in the refugee definition line with the UNHCR
“Guidelines on international protection: the applion of article 1A(2) of the 1951
Convention and/or 1967 Protocol relating to theti®aof Refugees to victims of
trafficking and persons at risk of being traffickeand are recommended to take
measures so that women and girls are not returogaaces where they risk being
retrafficked.

a2

43

44

1951 Convention relating to the Status of Refugeets 35; 1967 Protocol to the 1951
Convention relating to the Status of Refugees, l§rStatute of the Office of the United Nations
High Commissioner for Refugees (General Assembsphation 428 (V), annex), para. 8.
Executive Committee of the Programme of the Unidedions High Commissioner for
Refugees, conclusion No. 88 (L) on the protectibthe refugee’s family, para. (b) (iii);
UNHCR, “Guidelines on international protection: kchasylum claims”, para. 9 (see footnote 22
above).

Communication No. 15/200Zhen Zhen Zheng v. the Netherlands, views adopted by the
Committee on 27 October 2008, para. 9.1 (a); see @bnvention on the Elimination of All
Forms of Discrimination against Women, art. 5; gesheral recommendation No. 25, para. 7.
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46. States parties should establish adequate dagenechanisms for the early
identification of women asylum seekers with specifirotection and assistance
needs, including women with disabilities, unaccompd girls45 victims of trauma,
victims of trafficking and/or forced prostitutionjictims of sexual violence and
victims of torture and/or ill-treatmert&

47. States parties should ensure that interviewarsdecision makers at all levels
have the necessary training, tools and guidancethen adjudication of gender-
related asylum claims. In recognition of the relevarovisions of the Convention,
States parties should develop policies in line withe present general
recommendation and with the UNHCR “Guidelines oneinational protection:

gender-related persecution within the context ofice 1A(2) of the 1951

Convention and/or its 1967 Protocol relating to 8tatus of Refugees”.

48. States parties should ensure, throughout thkimsprocedure and during the
integration process for women granted refugee sfatin adequate standard of
living, including safe accommodation, sanitary dmghlth facilities, food, clothing
and necessary social services, in addition to ssuaf livelihood and employment
opportunities for women asylum seekers and refugard provide for appropriate
monitoring and complaints mechanisms at receptémilities 47

49. States parties should recognize in their lagish that seeking asylum is not
an unlawful act and that women asylum seekers shoat be penalized (including
by means of detention) for their illegal entry days if they present themselves to
the authorities without delay and show good causettieir illegal entry or sta§g
As a general rule, detention of pregnant women rmmging mothers, who both have
special needs, should be avoided, while childreouth not be detained with their
mothers unless doing so is the only means of maimg family unity and is
determined to be in the best interest of the chAldernatives to detention, including
release with or without conditions, should be cdesed in each individual case and
especially when separate facilities for women anddmilies are not available.

50. States parties should institute gender-sergsitprocedural safeguards in
asylum procedures to ensure that women asylum sgeke able to present their
cases on the basis of equality and non-discrimomatStates parties should ensure:

(a) That women asylum seekers have the right tandependent claim to
asylum and, in this respect, to be interviewed safgdy, without the presence of
male family members, so that they have the oppatgun present their case;

(b) That women asylum seekers are provided witformation about the
status of the determination process and how to gaaess to it, in addition to legal
advice, in a manner and language that they undeidstBhey should be informed of
the right to and, upon request, be provided with feanale interviewer and
interpreter;

45 Committee on the Rights of the Child, general camirNo. 6 on treatment of unaccompanied

and separated children outside their country ofiatipara. 31 (i).

46 Executive Committee of the Programme of the Unitedions High Commissioner for

Refugees, conclusion No. 93 (LIII) on receptionasflum seekers in the context of individual
asylum systems, para. (b) (iii).

47 Convention on the Elimination of All Forms of Dismination against Women, arts. 2 (c) and (f)

and 3.

48 1951 Convention relating to the Status of Refugees 31.
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(c) That women asylum seekers have access to dempelegal
representation in advance of the initial asylumeimtew. Where necessary, they
should be afforded legal assistance free of chatjemccompanied and separated
girls must in all cases be assigned a qualifiegllegpresentative and a guardian to
assist them through the asylum procedure and ensespect for their best
interests#e

(d) That interviewers use techniques and procesluhat are sensitive to
gender, age and other intersectional grounds africignation and disadvantage that
compound the human rights violations that womerugeges and asylum seekers
experience;

(e) That a supportive interview environment is abdished so that the
claimant can provide her account, including disalesof sensitive and personal
information, especially for survivors of trauma,rttare and/or ill-treatment and
sexual violence, and that sufficient time is allezhfor interviews;

(f) That childcare is made available during thdermiews so that the
claimant does not have to present her claim, inwgvsensitive information, in
front of her children;

(g) That, while the woman asylum claimant normablgars the burden of
proving her asylum case, the duty to ascertain ewvaluate all the relevant facts is
shared between the claimant and the examiner. fiteshold for accepting asylum
applications should be measured not against thebahritity but against the
reasonable likelihood that the claimant has a @llnded fear of persecution or
that she would be exposed to persecution on return;

(h) That, in some cases, it may be for the examtoeuse all the means at
his or her disposal to produce the necessary eeilém support of the application,
including by seeking and gathering gender-relevarformation from reliable
governmental and non-governmental sources on hurngns in the country of
origin;

(i) That late disclosure by the claimant duringe tasylum procedure of
sexual violence and other traumatic events doesntiimatically lead to an adverse
judgement on her credibility. Reluctance to identithe true extent of the
persecution suffered or feared may stem from feglinf shame, stigma or trauma.
Statements regarding the confidential nature oferwiews, including that
information provided by the woman will not be shéingith members of her family
without her consent, should be standard practice;

(j))) That mechanisms for referral to psychosocialumselling and other
support services, where necessary, both beforeadted the asylum interview, are
made available;

(k) That, should the application be rejected, tlezision must be reasoned
and the claimant should be able to appeal againstd competent body;

49

See Committee on the Rights of the Child, genecahment No. 6 on treatment of
unaccompanied and separated children outside tloeintry of origin, paras. 21, 33, 36 and 39;
Executive Committee of the Programme of the Unitéedions High Commissioner for
Refugees, conclusion No. 107 (LVIII) on childrenrik, para. (g) (viii).
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()  That, in the context of durable solutions, th@untary return home from
exile of refugees and their sustainable reintegraiin safety are carried out with
dignity and the social and economic security olugefes are securéd.States who
recognized the refugee status of women claimantsulsh ensure that local
integration is performed on the basis of equalibd axon-discrimination and that
women are treated with dignity.

Application of non-discrimination and gender equality to
nationality deter mination processes and statelessness

General comments

51. The Convention is a significant tool in intetioaal efforts to prevent and
reduce statelessness because it particularly affeoimen and girls with regard to
nationality rights®1 The Convention requires full protection of womeeguality in
nationality matters. Nationality is the legal bobetween a person and a State and is
critical to ensuring full participation in societWationality is also essential to
guaranteeing the exercise and enjoyment of otlggtsi including the right to enter
and reside permanently in the territory of a Stamel to return to that State from
abroad. Article 9 of the Convention is thereforsegial to the enjoyment of the
full range of human rights by women. While humaghts are to be enjoyed by
everyone, regardless of nationality status, in pcacnationality is frequently a
prerequisite for the enjoyment of basic human sgWithout nationality, girls and
women are subject to compounded discrimination am@n and as non-nationals or
stateless persons.

52. Article 9 (2) of the Convention provides thabmen are to have the same
rights as men to acquire, retain or change theiionality, regardless of marriage
and divorce and of what their husbands do withrtloevn nationality. Women are
also, according to the Convention, to transmit theétionality to their children

under the same conditions as their husbands, whélles are in their own country
or abroad.

53. Without status as nationals or citizéfisstateless women and girls are often
marginalized, deprived of the right to vote or stafior public office and may be

denied access to public benefits, a choice of erwid and free movement, in
addition to access to various rights and benefasihg from status as a national,
including rights to education, health care, propent employment.

54. Nationality laws may discriminate directly ondirectly against women.
Legislative provisions that appear gender neutrahymin practice have a

50

51

52

Executive Committee of the Programme of the Unitéedions High Commissioner for
Refugees, conclusion No. 109 (LXI) on protracteflgee situations.

A stateless person is defined under customarymatéonal law and in article 1 (1) of the 1954
Convention relating to the Status of Stateless ®feyss someone who is “not considered as a
national by any State under the operation of itg"lalhe International Law Commission has
considered the definition in article 1 (1) of th@54 Convention to form part of customary
international law A/61/10, chap. 1V, para. 49). See also UNHGRandbook on Protection of
Sateless Persons: Under the 1954 Convention relating to the Satus of Satel ess Persons
(Geneva, 2014).

The terms “nationality” and “citizenship” are usiderchangeably.
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disproportionate and negative impact on the enjaynod the right to nationality by
women. Women continue to be more likely than menseek to change their
nationality to that of their foreign spouse uponrrigge to a foreigner and are
therefore at greater risk of statelessness if thera gap in nationality legislation
that allows or requires them to renounce theiraradlity without having acquired or
received assurances that they will acquire the omafity of the spouse. The
prohibition of dual nationality in many nationalitaws increases the likelihood of
statelessness. In many instances, women are rawedl to transmit their nationality
to their foreign husbands. Sex- and gender-basedridiination in nationality laws
continues to have a significant and detrimental aotpon the enjoyment by women
and their children of their human rights. Gendexgnality persists in the nationality
laws and practices of a significant number of coi@st and can lead to women
becoming stateless. Gender inequality can alsoeenHildren stateless when their
mothers are prevented, on an equal basis with fathom transmitting their
nationality to their children. In this way, discrimation against women can lead to a
cycle of statelessness that can be perpetuated deomaration to generatics.

55. Naturalization requirements may also indiredligcriminate against women
because they may require the fulfilment of condificor criteria that may be more
difficult to meet for women than for men, such asj@airing proficiency in a host

State’s language, which may be more difficult foomen, including stateless
women, who have suffered prior or current impeditmehtheir right of access to

formal education. Other requirements such as ecamaeslif-sufficiency or property

ownership may also be more difficult for women teeth as individuals. Situations
of statelessness following marriage to a foreigaed naturalization requirements,
as mentioned in paragraph 54 above, can lead toemobeing dependent on men
economically, socially, culturally and linguistitaland, in turn, expose women to
an increased risk of exploitation.

56. Birth registration is also closely linked toetenjoyment by women and their
children of the right to a nationality. Birth regjiation provides proof of a person’s
identity and acquisition of nationality based eitlten descentj@s sanguinis) or
place of birth fus soli). In practice, indirect discrimination, culturatgetices and
poverty often make it impossible for mothers, espye unmarried mothers, to
register their children on an equal basis as fathEailure to register a child’s birth
may impair or nullify the child’s effective enjoymeof a range of rights, including
the right to nationality, to a name and identity, dquality before the law and to
recognition of legal capacity.

57. Discriminatory laws or practices may lead tonvem and their children being
unable to gain access to documentation that prélveis identity and nationality. In

the absence of proof of identity and nationalitywaman and her children may be
faced with restrictions on freedom of movement, jpeons gaining access to
diplomatic protection, prolonged detention pendidgtermination of proof of

identity and nationality and, ultimately, to a sition in which no State considers
them to be nationals and they are rendered stateles

58. Given the critical importance of nationality tfee full participation of women
in society>4 the significant number and nature of reservatiorzgle by some States

53 UNHCR, “Guidelines on statelessness No. 4: enguewvery child’s right to acquire a

nationality”, paras. 13-15 (see footnote 6 above).

54 See general recommendation No. 21, para. 6.
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parties to article 9 of the Convention undermine thbject and purpose of the
Convention. The rights to nationality and non-disgnation contained in many
other international human rights instrumeh®swhich reinforce the equal right of
women to nationality, also raise the question & #alidity and legal effect of such
reservations. The Committee notes with interestttbad towards the withdrawal or,
at least, the narrowing of reservations to artielend the related tendency of States
parties to introduce formal equality of men and veorrin nationality laws, thereby
reducing the risk of discrimination against womerdan particular of statelessness
among women and their children.

Comments on specific articles of the Convention

59. Article 9 of the Convention establishes thatvem enjoy the rights to acquire,
change or retain their nationality and to confegitmationality on their children on
an equal basis with men. The Committee has intéegréhat this right also applies
to spousessé

60. Article 9 (1) requires States parties to ensthhat neither marriage to a
foreigner nor change of nationality by the husbahging marriage automatically
changes the nationality of the wife, renders hextedess or forces upon her the
nationality of the husband. Women can become staselas a result of
discriminatory laws and practices in which, for exgle, a woman’s nationality is
automatically lost upon marriage to a foreigner asidle cannot acquire her
husband’s nationality on the basis of marriage; hér husband changes his
nationality, becomes stateless or dies; or wherenteariage ends in divorce.

61. Article 9 (2) of the Convention requires Stapesties to ensure that women
and men have equal rights to confer their natidpatio their children. The

non-fulfilment by States parties of their obligai® under article 9 (2) places
children at risk of statelessness. Nationality latkat grant nationality through
paternal descent alone infringe article 9 (2) araymender children stateless if:

(a) The father is stateless;

(b) The laws of the father’s country do not perimiin to confer nationality
in certain circumstances, such as when the chilbi® abroad,;

(c) The father is unknown or not married to thethes at the time of the
child’s birth;

(d) The father has been unable to fulfil admirdsitre steps to confer his
nationality or acquire proof of nationality for hchildren because, for example, he
has died, has been forcibly separated from his farair cannot fulfil onerous
documentation or other requirements;

5

4l

Universal Declaration of Human Rights, art. 15telmational Covenant on Civil and Political
Rights, arts. 2, 3, 24 and 26; Convention on thgh®& of the Child, art. 7; International
Convention on the Elimination of All Forms of Rakldiscrimination, art. 5; Convention on the
Rights of Persons with Disabilities, art. 18; amdernational Convention on the Protection of
the Rights of All Migrant Workers and Members oféfhFamilies, art. 29.

56 CEDAW/C/KWT/CO/3-4 para. 37.
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(e) The father has been unwilling to fulfil admstriative steps to confer his
nationality or acquire proof of nationality for hihildren, for example if he has
abandoned the family.

62. Articles 1 to 3 of the Convention also suppitr right of women to benefit,
on an equal basis with men, from naturalization tliemselves and their spouses.
Discrimination against women in this respect impetiee reduction of statelessness.
The same holds true when women are unable to cahfEr nationality on their
stateless spouses. It may also create further rigkstatelessness in the case of
children born out of such unions.

Specific recommendations

63. In the light of the foregoing, the Committeeesenmends that States parties
that have not already done so:

(a) Review and withdraw their reservations to @eti9 of the Convention
because they are incompatible with the object angp@se of the Convention and
thus impermissible under article 28 &);

(b) Review and reform their nationality laws tosene equality of women
and men with regard to the acquisition, changind eatention of nationality and to
enable women to transmit their nationality to thehildren and to their foreign
spouses and to ensure that any obstacles to pahdtplementation of such laws
are removed, in full compliance with articles 13@nd 9 of the Convention;

(c) Repeal laws stipulating the automatic acgigsitof nationality upon
marriage or automatic loss of a woman’s nationadisya result of changes in the
marital status or nationality of her husband;

(d) Consider permitting dual nationality where wexmhave married foreign
men, and for the children born of such unions, e&dly in situations in which legal
regimes providing for dual nationality may leadstatelessness;

(e) Prevent statelessness through legislative ipimvs making the loss or
renunciation of nationality contingent on possessior acquisition of another
nationality, and allow reacquisition of nationalityr women left stateless owing to
the absence of such safeguards;

(f) Promote awareness of recent legal and poliewedopment granting
women equal rights with men to acquire, changeetain their nationality or that
enable women to confer their nationality to thdiifldren and their foreign spouses;

(g) Address indirect discrimination in nationalitlaws that arise, for
example, through naturalization requirements thay e more onerous for women
to meet in practice than for men;

(h) Ratify or accede to the 1954 Convention relgtito the Status of
Stateless Persons and the 1961 Convention on tdadlen of Statelessness;

(i) Refrain from adopting and implementing any mg@es that deprive
women of their nationality and render them statgles
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(j) Collaborate with UNHCR in relation to its worén the identification,
reduction and prevention of statelessness and giiote of stateless persons, in
particular stateless women;

(k) Collect, analyse and make available sex-disaggted statistics on
stateless persons within their respective terrgsyi

() Implement effective measures to ensure thamen and girls have equal
access to identity documentation, including probhationality;

(m) Take measures to achieve the timely regisiratf all births and, in this
regard, take measures to raise awareness, esgemaftural and remote areas of
their respective territories, of the importancerefistering births to ensure that all
children are registered and that girls benefit fritma same rights as boys.
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