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INTRODUCTION

1. At its thirty-ninth session, the General Assembly, on the recommendation of
the General Committee, decided at its 3rd plenary meeting, on 21 September 1984, to
include in the agenda of the session an item entitled "Report of the International
Law Commission on the work of its thirty-sixth session” 1/ (item 130) and to
allocate it to the Sixth Committee.

2. The Sixth Committee considered the item at its 33rd to 47th and 65th meetings
on 1 to 15 November and 7 December 1984. 2/ At its 65th meeting, on 7 December, it
adopted by consensus draft resolution A/C.6/39/L.26, entitled "Report of the
International Law Commission", which it recommended to the General Assembly for
adoption.

3. The General Assembly, at its 99th plenary meeting, on 13 December 1984,
adopted resolution 39/85 as recommended by the Sixth Committee. By paragraph 9 of
the resolution, the Assembly requested the Secretary-General, inter alia, to
prepare ..nd distribute a topical summary of the debate held on the Commission's
report at the thirty-ninth session of the General Assembly. In compliance with
that request, the Secretariat has prepared the present document containing the
topical summary of that debate.

4, Representatives in the Sixth Committee made reference to the topic "Draft Code
of Offences against the Peace and Security of Mankind" not only in the course of
the debate on item 13C (Report of the International Law Commission on the work of
its thirty-sixth session), but also during its consideration of item 125, entitled
"Draft Code of uffences against the Peace and Security of Mankind". Thus, part B
of the present topical summary has been prepared taking into account the views on
the topic expressed in the Sixth Committee during its consideration of both

item 130 and item 125. 3/

5. At its 3rd meeting, on 25 September 1984, the Sixth Committee, at the
invitation of its Chairman, observed a minute of silence in tribute to the memory
of Mr. Robert Q. Quentin-Baxter, member of the International Law Commission.
Subsequently, at its 35th meeting, on 5 November 1984, the Sixth Committee, at the
invitation of its Chairman, observed a minute of silence in tribute to the memory
of Mr. Constantin A. Stavropoulos, also a member of the Commission. The Chairman,
on behalf of the Sixth Committ¢ ', and many representatives expressed sorrow on the
lcss to the international legal community of two of its most devoted and
pre-eminent members and offered sincerest condolences to the bereaved families of
Mr. Quentin-Baxter and Mr. Stavropoulos.

6. On 7 November 1984, the Security Council and the General Assembly elected
five members of the International Court of Justice. Among those elected were

two members of the International Law Commission, Mr. Jens Evensen and

Mr. Ni Zhengyu. At its 37th meeting, held on the same day, the Chairman of the
Sixth Committee congratulated the five Judges—elect of the International Court of
Justice. During the debate on the report of the International Law Commission on
the work of its thirty-sixth session, numerous representatives congratulated the
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two members of the Commission who had been elected to the International Court of
Justice. The significant contributions which Mr. Evensen and Mr. Ni had made to
the work of the Internaticnal Law Commission were recalled and best wishes extended
to them as Judges of the Internaticnal Court of Justice.

TOPICAL SUMMARY

A. GENERAL COMMENTS ON THE WORK OF THE INTERNATIONAL LAW
COMMISSION AND THE CODIFICATION PROCESS

7. A number of representatives congratulated the International Law Commission on
the work it had accomplished at its thirty-sixth session. The work accomplished
was encouraging and demonstrated the Commission's desire to meet the concerns of
the modern world. Appreciable progress had been achieved and useful work had been
done on various topics on the Commission's current programme of work despite their
complex and delicate nature. Satisfaction was expressed that work on some of the
topics dealt with by the Commission seemed to be on the verge of providing
results. it was essential, therefore, to enable the Commission to take into

consideration the views of States, so that it might produce texts which would be
acceptable to the international community.

8. Representatives believed that the Commissicn's activities were extremely
important, as the progressive development and codification of international law
made a substantial contribution to the strengthening of peaceful co-operation
between States with different social systems. Reference was made to Article 13,
paragraph 1 {a), of the Charter of the United Nations and emphasis was placed on
the political significance of the work of the Commission and the intimate link
between the political will of States to co-operate with one another and the
strengthening of the international legal order. It was said that the International
Law Commission was one of the most important United Nations bodies, especially as
other bodies had become less effective owing to the non-implementation of the
provisions of the Charter. That its work almost always led to a consensus
reflecting all legal and political doctrines proved its value to mankind.

9. The primary task of the International Law Commission was, it was maintained,
to enhance the effectiveness of international law. [The Commission must gear its
activities to the current state of international relations, help extend the areas
in which they were regulated by international law, consolidate the content of
existing rules and clearly formulate new legal norms applicable to the requirements
of tne modern world. Since its composition had been enlarged in 1982, the
Commission had become a much more representative body and was in a better position
to accomplish its task in the interests of the international community as a whole.
It was to be hoped that it would p.ay a more positive role in the struggle for
peace and development. Gratitude was expressed for the valuable contribution made

by the Commission to the codification and progressive development of international
law.

10. Certain representatives pointed out that the codification and progressive
development of international law constituted an essential part of United Nations
activities aimed at maintaining international peace and security and strengthening
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peace and co-operation among peoples. The post-war years had shown that absolute
respect by all States for the main principles of international law was a necessary
condition for rechannelling international relations towards détente, averting the
threat of nuclear war and overcoming the current deterioration in the international
climate, which had been caused by the policy of those countries which acted in
gross violation of the generally accepted norms of international law and their
international treaty obligations.

ll. The view was expressed that far-reaching changes had had a profound impact on
the environment in which legal standards were applied. The adoption of the Charter
of the United Nations had upset many values of a permissive legal order and,
although certain traditional circles were unwilling to accept the new realities, it
was comforting to see that the Commission, in a participatory and innovative
spirit, would not a priori tolerate halting the exchange of ideas or resignation in
the face of difficulties. It was noted that international law, as developed in the
past, had favoured the rich and mighty as against the poor and defenceless

nations. A better balanced body of rules of international law required a more
balanced approach and wider participation of the third world at every stage of the
international law-making process, from codification of the practices of States and

progressive development of law to its actual application in international
adjudication and arbitration.

12. One representative felt that on the eve of the fortieth anniversary of the
United Nations, it would be well to ponder the role of the Commission and the Sixth
Committee in the overall United Nations scheme. In his 1984 report on the work of
the Organization in 1984 (A/39/1), the Secretary-General had pointed out that
during the past 40 years, more had been done by the United Nations in codifying
international law than had been accomplished during the previous centuries. The
Committee and the Commission could take pride in the role they had played so far in
that process, but they also had the responsibility to continue and improve their
own performance, thereby enhancing the public image of the United Nations as a
whole. A continuing effort and an open mind were needed to remedy existing
weaknesses and maximize possible improvements both in targets and methcds of work,
for, as the Secretary-General had said, it was only thus that the Organization
would again prove to be responsive to. change and continue to meet the growing
expectations of mankind. The role of the Sixth Committee was not to go into
matters of detail which the Commission had the expertise to accomplish, but to
provide political guidance and as clear—-cut answers as possible to questions raised
on politically sensitive issues, when the Commission found itself deadlocked. The
majority opinion of the Sixth Committee was then a determining factor in breaking
such deadlocks.

13. Technical bodies of the United Nations, and especially the Sixth Committee,
should not lose sight of the wider issues of social policy and of the role of
international law in shaping events in the real world. The primary duty of those
bodies was to contribute to making the world a better, more just and safer place
through the elaboration of rules designed to protect against the abuse and the
arrogance of power. He said that recently there had been some examples of the
peaceful settlement of disputes through third-party settlement on the basis of the
rules of international law. Those examples were unfortunately all too rare, and
many other disputes remained unresolved, causing injustice and human suffering.

/ous



A/CN.4/L.382
English
Page 13

14. The Chairman of the Commission, in his concluding statement, emphasized that
the role of the Sixth Committee as a unique and highly representative international
body in the field of the elaboration of international law should be evaluated both
guantitatively and qualitatively. It was important, he said, to note that there
had been 75 statements made in the Sixth Committee on the report of the
International Law Commission on the work of its 1984 session; that so large a
number of statements reflected the importance States attached to the Commission's
work and to the law~-making process within the United Nations system. The fact
that, of those 75 statements, 36 had been made by representatives of developing
countries was worth emphasizing as proof that those countries were taking that
law-making process very seriously. Qualitatively, he pointed out that the debate
in the Sixth Committee on the Commission's report had been of a high intellectual
and technical standard. The wealth of ideas and suggestions presented would be an
invaluable asset for the further work of the Commission. The process of
codification and development of international law would derive new impetus from the
fruitful exchanges of ideas between the members of the Commission and the
representatives of various States, as those exchanges made it possible to pin-point
the particular problems relating to the main topics considered. There was no doubt
that the Commission and its Special Rapporteurs would derive great benefit from
those discussions through a careful study of the summary records and the topical
summary that would be prepared by the Secretariat. The broad range of opinions to
be reconciled in the multilateral process of development and codification of law in
the United Nations called for moderation on the part of the Commission and a
realistic approach to the study of the main topics.

15. On the completion of work of the Sixth Committee at the thirty-ninth session,
the Chairman of the Sixth Committee said that there had been a high standard of
discussion in the Committee on the progressive development and codification of
international law, which had been particularly evident in the Committee's
consideration of the reports of the International Law Commission, UNCITRAL and the
Special Ad Hoc Committees. He emphasized the effort made by all delegations to
concentrate their remarks on those issues where the views of the Sixth Committee
were essential for policy guidelines, methods of approach or the acceptance of
specific articles prepared by subsidiary bodies of the General Assembly. Those
efforts would be helped if the International Law Commission and other bodies
focused in their reports to an even greater extent on those matters for which the
Sixth Committee had to provide concrete legal and political guidelines.

B. DRAFT CODE OF OFFENCES AGAINST THE PEACE AND SECURITY OF MANKIND

l. General observations

16. Several representatives expressed satisfaction at the progress made by the
Commission in its work on the draft Code of Offences against the Peace and Security

of Mankind. The reports prepared by the Special Rapporteur, Mr. Doudou Thiam, were
commended.

17. The importance of a code of offences against the peace and security of mankind
was emphasized by several representatives. They believed that the elaboration of a
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code of offences was importand and most timely, particularly in the light of the
current international situation, characterized by the aggravation of international
tensicn and the increased danger of nuclear war, as well as the continuation of
explosive and tense situations in many parts of the world. Such a code of offences
would, it was said, contribute to the development and stricter application of the
principles and norms relating to the responsibility of States, groups and
individuals. It would also be an additional guarantee for the strengthening of
international peace and security. Developments in the world had made a code of
offences more urgent than ever as acts recognized as crimes against humanity in the
Charter of the Niirnberg Tribunal had been committed in various parts of the world.
The adoption of a code of offences would be a major contribution towards giving
effect to article 1, paragraph 1, of the Charter of the United Nations and would
promote progressive development and codification of international law. A code of
offences would, a number of representatives considered, assist in safeguarding the
sovereign integrity of small and medium-sized countries. It would be wise, it was
alsc said, to keep in mind what the International Law Commission had recognized in
1954, namely, that offences against the peace and security of mankind must be
understocd as serious threats to the international community and that the purpose
of a code of offences was to give the community the means to defend itself against
such threats. The view was expressed that preparation of a code of offences
against the peace and security of mankind would involve a number of difficulties,
particularly because of the absence of any real codification of international
criminal law at the present time. The view was also expressed, however, that the
topic, though sensitive and diificult, was codifiable and would promote the
purposes and principles of the Charter of the United Nations. A suitable
instrument reflecting a consensus in the Commission would, it was said, have a
moral persuasive force of considerable value.

18. .Some representatives stated that the Code of Offences against the Peace and
Security of Mankind as originally conceived reflected the unique circumstances
prevailing at the end of the Second World War. Since then the international
situation had undergone great changes and new developments necessitating urgent
resumption of deliberations on the subject were not discernible. Consideration of
the topic was not likely to produce useful results for the progressive development
of international law and the international community, and the Commission's time
might more profitably be devoted to other more promising topics on its agenda. The
view was expressed that the London and Tokyo Charters and consequent judicial
actions were singular achievements. A central element in those achievements was a
tribunal without which the Charters would not have come into being. There had also
been the, egually necessary, element of an exceptional degree of international
agreement. These necessary elements were lacking in the case of the present

topic, While it was true that there had been no decision to exclude the idea of a
tribunal, many delegations seemed to consider that it was prudent or possible to
contemplate a code of offences without a commitment to at least consider the
question of a tribunal. Also, to press for progress on the topic in the absence of
the necessary level of international agreement could jeopardize the consensus that
existed with regard to the achievement of the 1940s. When work was.conducted in a
manner which, because of lack of precision, risked converting legally important
conclusions into political slogans, however popular, the risk of undoing existing
achievements was all the greater and the more disturbing.
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19. Some representatives considered that the Commission should accord priority to
its work on the present topic. Other representatives did not consider that the
topic should be accorded priority. Some representatives considered that the
subject of the draft Code of Offences should continue to be considered as a
separate item on the agenda of the Sixth Committee. Other representatives did not
see the reason why the item should continue to be considered separately, in the
Sixth Committee, from other items on the agenda of the Commission.

2., scope of the draft Code of Offences: ratione personae

20, Several representatives agreed with the Commission's decision that its efforts
at the present stuge shoulid be devoted exclusively to the questi¢ of the criminal
responsibility of individuals, leaving aside for the moment the question of the
criminal responsibility of States. The view was expressed that the Commission
should concentrate at the present stage on the less controversial issues and the
question of the criminal responsibility of States was, it was said, a matter on
which there were substantial differences of opinion. The criminal responsibility
of States, it was also noted, could not be governed by the same régime as the
criminal responsibility of individuals, if only from the point of view of penalties
and procedural rules.

2l. Some representatives, believing that the Commission should not take up the
question of the criminal responsibility of States, considered that a principle of
the criminal responsibility of States did not exist in international law. Some
representatives were of the view that the concept of the criminal responsibility of
States was contrary to the principle of the sovereign equality of States.

22. The view was expressed by one representative that the Commission's intention
to limit itself at the present stage to the question of the criminal responsibility
of individuals "without prejudice to subsequent consideration of the possible
application to States of the notion of international criminal responsibility in the
light of opinions expressed by Governments" could imply that the Commission may
later decide not to deal with the question of the criminal responsibility of
States. The Commission, it was said, ought to have taken an unequivocal decision
to address the question of the criminal responsibility of States at a later stage.
The Commission, in elaborating the draft articles on State responsibility, had

already dealt with important issues relating to the criminal responsibility of
States. '

23. Another representative, agreeing with the view that a principle of the
criminal responsibility of States did not exist in internaticnal law and ran
counter to’'the principle of the sovereign equality of States, considered,
nevertheless, that it was possible to set out in the draft Code of Qffences both
the special international responsibility of States and the criminal responsibility
of individuals for offences against the peace and security of mankind. The special
international responsibility of States for such offences would mean not only that
States incurred poiitical and material responsibility for such offences but also
that sanctions could be applied against them. The criminal responsibility of
individuals would mean that individuals committing such offences would be subject
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not only to national courts but also to norms of international law and to the
jurisdiction of special international tribunals.

24. One representative stated that the Commission should not be locked into
traditional and stereotypical models in its examination of penalties and punishment
for cirmes committed by a Strte. The view was expressed that, while it was not
possible to incarcerate a Stuate, other sanctions were feasible. A mere
determination that a State had committed an international crime could be a
sufficient response if other States nad, in those circumstances, the obligations
set out in article 14, paragraph 2 (a), (b) and (c) of the draft articles on State
responsibility (namely, (a) not to recognize as legal the situation created by such
a crime; (b) not to render aid or assistance to the State which has committed such
a crime in maintaining the situation created by such crime; and (¢) to join other
States in affording mutual assistance in carrying out the obligations under
subparagraphs (a) and (b)).

25, One representative, referring to the view that the responsibility of States
for acts classified as international crimes should be considered only within the
context of State responsibility, stated that it would be necessary to delimit the
scope of the draft Code of Offences and the scope of the draft articles on State
responsibility. The possibility of keeping such a delimitation in abeyance until
progress within the context of State responsibility could be evaluated should, he
stated, be considered. Such a compromise may serve as an incentive to the work on
State responsibility, which was advancing too slowly, but it should not serve as an
excuse for indefinite delay on the question of the draft Code of Offences. The
Commission's decision to devote its efforts at the present stage exclusively to the
criminal responsibility of individuals was not, it was said, inconsistent with such
a compromise.

26. Some representatives made the point that restricting the scope of the draft
Code of Offences to the criminal responsibility of individuals would diminish the
value of the Code as an instrument of prevention and deterrence, and would
disregard the progressive development of the law on that subject over the past

30 years. The implications of the concept of the criminal responsibility of a
State were not, it was noted, unrealistic and failure to achieve progress in that
area would be tantamount to codifying, by omission, the current impossibility of
-ensuring strict observance of the principles of the Charter of the United Nations
and of international law. The view was expressed by one representative that an
appropriate connection with Chapter VII of the Charter would be a good point of
departure for the elaboration, in the draft Code of Offences, of a section of the
draft Code on sanctions, which could include measures of a moral, political, and if
necessary, military and economic nature. Moreover, concepts of criminal law, such
as complicity, duly adapted to the juridical status of a State, could be used when
the international community sought to isolate one of its members who was
responsible for an international crime. The establishment of a dual régime of
individual responsibility and State vesponsibility would, it was said, be the best
way to give credibility and effectiveness to the future instrument.
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3. Scope of the draft Code of Offences: ratione materiae

27. Several representatives expressed agreement with the Commission's conclusion

that, as not every international crime could be regarded as an offence against the
peace and security of mankind, the draft Code of Offences should cover only the
most serious international offences. Thus, they stated, they were in favour of the
minimum content, and not the maximum content, approach to preparation of the draft
Code.

28, One representative raised the question as to how the distinction between less
serious and most serious international offences could be made. The suggestion was’
made that perhaps in the first instance an exhaustive list of all relevant offences
should be established and that, thereafter, decisions should be taken as to the
serious nature of each offence.

29, One representative was of the view that determination of the most serious
international offences should be made in light of general criteria and also of
relevant conventions and declarations, including elements which had emerged in the

context of decolonization, the need to protect human rights and the development of
jus cogens.

30, One representative considered that difficulties would arise in practice when
distinctions were sought to be made between serious breaches of international law,
which should be considered international crimes, and, on the other hand, such
serious breaches of internatinal law which should be considered offences against
the peace and security of mankind. An evaluation of what constituted a serious
breach of international law and what constituted an offence against the peace and
security of mankind was largely subjective.

3l. Some representatives were of the view that no distinction should be made
between offences against peace and offences against security. The two concepts -
peace and security - had always been considered together as in the Charter of the
United Nations. The view was expressed that the two concepts were organically
linked and that it would be difficult to make a clear distinction between them; and
the purpose of such a distinction was, in any event, unclear.

32. Another representative thought that in the interests of clarity the Commission

might further develop the concept of "mankind" and the factors specifically
affecting peace and security.

33. The view was expressed by one representative that the Commission had used the
expressions "offences against the peace and security of mankind", "crime against
humanity" and "international crime" as if they were synonymous; though the
Commission had recognized that not every international crime was an offence against
the peace and security of mankind. Also, posing a choice between a "minimum
content" and a "maximum content" might, it was said, imply that general agreement
already existed on the crimes listed under the rubric "minimum content". It was
questionable, it was said, whether all the crimes listed under "minimum content"
had a sufficient connection with criminal conduct under international law.

[oos



-
w,

A/CN.4/L.3?
English

Page 1f

]
ysity

L
Z8€°"1/%¥°N

y sdology for preparation of the draft Code of Offences

:ntatives expressed agreement with the Commission's decision
tssion should commence work on preparation of the draft Cocde of

1g a provisional list of the offences for inclusion in the draft
Code, bearing in mind the drafting of an introduction summarizing the general

principles relating to offences against the peace and security of mankind; (b) the
1954 draft Code was a sound basis for future work (as it embodied principles in the
Charter of the United Nations and principles on which the Niirnberg and Tokyo

Tr ibunals had been established) and the offences in the 1954 draft Code were
appropriate for inclusion in the provisional list of offences, with modificatic: of
form and substance to be considered by the Commission at a later stage; and (¢} as
to offences recognized since 1954, an inventory of the relevant legal instruments
should be prepared for identification of such offences.

35. A number of suggestions were made with respect to the inventory of legal
instruments to be prepared for identification of offences recognized subsequent to
the 1954 dratft Code. The suggestion was made that account should be taken of the
Definition of Aggression and the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among States in- accordance with the
Charter of the United Nations. It was suggested that the section of the draft Code
dealing with the breach of obligations of States in the field of disarmament should
take into account relevant provisions of such instruments as the 1963 Treaty
Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space and under Water; the
1968 Treaty on the Non-Proliferation of Nuclear Weapons; the 1971 Treaty on the
Prohibition of the Emplacement of Nuclear Weapons and Other Weapons of Mass
Destruction on the Sea-Bed and the Ocean Floor and in the Subsoil Thereof; and the
1972 Convention on the Prohibition of the Development, Production and Stockpiling
of Bacteriological (Biological) and Toxic Weapons and on Their Destruction. The
view was expressed that the draft Code should also reflect the international legal
instruments which developed the principles of individual criminal responsibility
for war crimes and crimes against humanity, including the 1973 International
Convention on the Suppression and Punishment of the Crime of Apartheid, the 1968
Convention on the Non-Applicability of Statutory Limitations to War Crimes and

Crimes against Humanity and the 1977 Protocols Additional to the Geneva Conventions
of 1949,

36, One representative stated that the Commission should take due account of the
results achieved through progressive development of international law since
preparation of the 1954 draft Code. One representative cautioned against the
Commission's beginning its work on the present topic de novo.

37. The suggestion was made by one representative that the categorization, in
paragraph 42 of the Commission's report, of the offences listed in the 1954 draft
Code (namely, offences against the sovereignty and territorial integrity of States;
crimes against humanity; and offences violating the laws or customs of war) might,
if they were not to appear in the text of the draft Code of Offences, be
incorporated in the introduction or in a preamble on the understanding that further
categories may have to be introduced.
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38. Some representatives considered that the Commission had been wrong to devote
itself exclusively to the preparation of a list of offences instead of elaborating
an introduction as the General Assembly had invited the Commission to do. If the
work of the Commission was to have useful results, they said, it must be determined
what in reality constituted an "offence against the peace and security of

mankind". They believed that the Commission should have first established, even on
a provisional basis, criteria to be used for the purpose of testing offences which
had been or might be suggested for inclusion in the list called for in General
Assembly resolution 38/132 of 19 December 1983. Such a procedure, it was said,
would have made it possible to refine the criteria while testing proposed offences
against the criteria. A listing of offences without reference to carefully worked
out criteria, based on established international law, could result in a concept of
offences against the peace and security of mankind as a further pejorative slogan
with little specific legal content.

39. These representatives were of the view that the 1954 draft Code,
notwithstanding criticisms which had been levelled at it in the past, had contained
elements of a general definition in articles 1, 3 and 4. These provisions had at
least established that offences against the peace and security of mankind were
crimes under international law; that the responsible individuals should be
punished; that if a person who had committed such an offence had acted as head of
State or as responsible government official, this did not relieve him of
responsibility; and that if a person charged with such an offence had acted
pursuant to an order of his Government or of a superior, that did not relieve him
of responsibility in international law if it had been possible for him not to
comply with the order. The Commission, it was said, might have started with such
elements as the first step towards the selection of criteria that would make it
possible to determine what constituted an offence against the peace and security of
mankind. Otherwise, what ILC had called the study of the living tissue might
degenerate into an exercise that was not only in abstracto but also in vacuo and
the subsequent preparation of an introduction would become mere self-validation.

40. One representative thought that the primary task of the Commission was to draw
up a list of crimes which should follow a logical and coherent order and that it
would be premature, before such a list was compiled, to seek to define the general:
criteria for the inclusion of offences in the draft Code. In his view, only after
such a list of crimes had been compiled, using an inductive method, would it be
possible to draw up an introductory section comprising general rules and principles.

41. One representative thought that in preparing an introduction, it would be
necessary for the Commission to start from rational criteria in order to identify
the most serious crimes and in order to determine their legal consequences. He
thought it would also be necessary to look more closely at the causes of such
crimes and study them in greater depth from the qualitative standpoint. He
thought, however, that questions shoul@ also be considered from the point of view
of the solidarity of the international community which was bound to adopt sanctions
against a State that committed offences against the peace and security of mankind.
He consiuered that a cautious but vigorous approach should be adopted in drawing up

the list of offences and that the deductive and inductive methods should be
combined.
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5. Comments on the question of possible offences for inclusion
in the draft Code of Offences

(a) Comments on possible offences for inclusion referred to in report of
Commission

42. Colonialism. Several representatives were of the view that greater emphasis
should be laid on the crime of colonialism and neo-colonialism since its horrific
character and cruel effects in many cases exceeded those of aggression., A failure
to recognize realities would, it was said, be an affront to the peoples of Africa,
Asia and Latin America who were still suffering as a result of those shameful
practices. Some representatives, noting that the term "colonialism" seemed to
elude a definition which would do justice to the many forms the phenomenon of
colonialism could assume, agceed with the Special Representative's use of the
expression "denial cf the right of self-determination" to refer to colcnialism and
neo-colonialism. Some representatives found unacceptable the replacement of the
term "colonialism" by formulae whicik, in their view, did not identify the true
content and scope of the phenomenon. The phenomena of colonialism and
neo-colonialism, they said, had been condemned in innumerable international
documents.

43. The view was expressed by some representatives that the term "colonialism" was

too imprecise to form any basis for criminal legislation and was a mere political
slogan.

44. Apartheid. Several representatives made reference to apartheid which, they
considered, should be included in the category of crimes against humanity as it was
associated with offences such as the violation of the right to life, ill-treatment
of poiitical prisoners, detaired persons and freedom-fighters, force displacements
of population and racial discrimination. Though some States were not parties to
the International Convention on the Suppression and Punishment of the Crime of
Apartheid, none the less apartheid was, they stated, a crime against humanity.

45, One representative, stating that some offences not covered by the 1954 draft
Code should be taken into consideration in the present draft Code particularly
apartneid by reason of its unique character as a constitutional system, expressed
the opinion that he did not accept the view of some members of the Commission for
whom the fact that some States have not acceded to the International Convention on
the Suppression and Punishmer: of the Crime of Apartheid did not deprive it of its
force as 3jus cogens, since if that were the case, a test of jus cogens should be
satisfied before an offence could be placed on the list of offences. Probably any
offence committed in breach of jus cogens where that was relevant to the question
of peace and security should, he said, qualify for a place on the list of
offences. Jus cogens, however, could only serve as a guide. It should not be
employed inflexibly as a test, if only because it was notoriously difficult to
determine whether a rule constituted jus cogens in the sense of a pre-~emptory norm

of general international law under article 53 of the Vienna Convention on the Law
of Treaties.
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46, Some representatives also expressed the view that it could not be said that

apartheid was not an "international crime" merely because it was practised by only
one country.

47. Use of atomic weapons. Several representatives were of the view that a code
of offences against the peace and security of mankind could not remain silent on
the use of atomic weapons which they considered to be the most horrible and
inhumane of all weapons posing grave danger to mankind. Nuclear war had been
defined as the gravest of all crimes in many instruments, including the Declaration
on the Prevention of Nuclear Catastrophe adopted by the General Assembly in its
resolution 36/100 of 9 December 198l. The Declaration of the Right of Peoples to
Peace, adcopted by the General Assembly in its resolution 39/11 of 12 November 1984,
proclaimed that the peoples of the planet had a sacred right to peace and that the
preservation of that right and co-operation in its implementation constituted a
fundamental obligation of each State. The Declaration appealed to all States to do
their utmost to assist in implementing that right through adoption of appropriate
measures at the international level. An express prohibition in the Code of
Offences against use of nuclear weapons would, it was said, constitute a
significant step in that direction and provide a legal barrier which would serve as
a deterrent to nuclear war.

48. One representative, agreeing that political difficulties should not stand in
the way of stating a rule de lege ferenda, recalled that the General Assembly had
condemned nuclear war in paragraph 1 of resolution 38/75 of 15 December 1983,
resolutely, unconditionally and for all time, as being contrary to human conscience
and reason, as the most monstrous crime against peoples and as a violation of the
foremost human right - the right to life.

49. One representative, considering that in the absence of an express prohibition,
it had to be admitted that an act could not be considered to be a crime within the
meaning of article 19 of the draft articles on State responsibility and
consequently did not at the present stage have a place in the list of offences,
stated that inclusion of the use of atomic weapons in the list of offences could be
envisaged only through a broad interpretation of the whole legal basis for the
preparation of the draft Code of Offences. However, he was of the view, since the
Commission was working on an international instrument which would define precise

and serious legal consequences for certain acts, that vigorous criteria should be
followed.

50. The view was expressed by one representative that the Commission's inability
to reach agreement on the inclusion in the draft Code of Offences of the use of
atomic weapons as a crime was a serious failure as one of the purposes of the Code
of Offences was to serve as an important legal means of preventing a nuclear
catastrophe. The use of nuclear weapons, he stated, met the criterion of
seriousness and danger for the international community as a whole which was a
criterion for the offences to be included in the Code.

51. Some representatives were of the view that the question of the use of nuclear
weapons should not be dealt with in the Code of Offences. They were of the opinion
that the Commission would risk jeopardizing its credibility and authority as a
legal orgar if it were to do so. The gquestion of disarmament, including the
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guestion of nuclear disarmament, was dealt with in the First Committee of the
General Assembly. The First Committee's discussions revealed the complexity of
such matters and the extent of existing divergencies of view. It would be
unrealistic to believe that a consensus could emerge on the matter of
characterizing the use of nuclear weapons as an offence against the peace and
security of mankind. Such a characterization would jeopardize deterrence and,
consequently, peace itself. Moreover, there could be no questior of reformulating
the principle of the non-use of force and its indispensable corollary, the right of
self-defence. The view was expressed that the vague reference in paragraphs 54

to 57 of the Commission's report to the use of atomic weapons clearly illustrated
the problems that existed. As the Commission had pointed out, there was no treaty
forbidding the use of atomic weapons. It was therefore understandable that the
Commission had decided to wait for more specific guidance on the subject. Thus, it
was inappropriate that the subject should be listed as part of the "minimum
content" of the draft Code. The Commission would be guilty of an error of
judgement if it countenanced the proposition that the use, or even the first use,
of atomic weapons was per se illegal.

52. Other representatives did not agree that, because the question of the use of
atomic weapons was under consideration in other forums, the Commission should not
deal with the matter. They were critical of the view that the possibility of use
of nuclear weapons was a deterrence to war. They were unable to accept the view
that inclusion of a specific prohibition against use of atcmic weapons in the draft
Code of Offences would not be acceptable to States possessing such weapons and
would constitute a mere theoretical prohibition. The absence of a treaty
forbidding use of nuclear weapons or arguments that prohibition of their use would
deprive them of their deterrent effect could not, it was said,; serve as
justification for omitting to refer to atomic weapons in the Code of Offences.

53. The view was also expressed that the Code of Offences should contain

provisions making nuclear war propaganda, even for a limited nuclear war, a crime
against the peace and security of mankind.

54. Environment. Some representatives expressed the view that serious damage to
the environment should be included as an offence in the list of offences against
the peace and security of mankind. The point was made that article 19 of the draft
articles on State responsibility recognized that, under certain circumstances,
causing serious damage to the environment could be considered an international
crime. One of the reasons for the partial test ban on nuclear weapons, it was
nozed, was the enormous damage to the environment caused by nuclear-weapon tests.

55. The point was also made that not all damage to the environment would
constitute an offence against the peace and security of mankind and that, indeed,
not all damage to the envircnment would constitute an international crime within
the meaning of article 19 of the draft articles on State responsibility. It was
noted that under paragraph 3 (d) of article 19, environmental damage would be
considered an international crime if it resulted from breach of an international
obligation and if the international cbligation was of essential importance for the
safeqguarding of the environment. Thus, the guestion to be resolved, it was said,
was whether a crime within the meaning of paragraph 3 (d) of article 19 should or
should not be considered an offence against the peace and security of mankind.
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56. Mercenarism. Several representatives considered that mercenarism in so far as
it was used to infringe State sovereignty, undermine the stability of Governments,

or oppose national liberation movements was a crime against the peace and security
of mankind.

57. Some representatives stated that use of the term "mercenarism" in the report
of the Commission led them to fear that a decision by the Commission to employ such
a term may prejudice the outcome of the negotiations currently being undertaken in
the Ad Hoc Committee on the Drafting of a Convention against the Recruitment, Use,
Financing and Training of Mercenaries. Several representatives supported the view
that the Commission should await the outcome of the work of the Ad Hoc Committee.
It was also noted, however, that in the Ad Hoc Committee the view had been
expressed that nercenarism was an international crime against the peace and
security of mankind and that the Ad Hoc Committee was not the proper forum for
discussing the matter as it was before the Commission.

58. Some representatives were of the view that the crime of mercenarism should be

included in the draft Code of Offences independently of the work of the Ad Hoc
Committee.

59. Taking of hostages, internationally protected persons, hijacking of aircraft.
Some representatives were of the view that international delicts such as the taking
of hostages, the threat of, or violence against diplomatic or other internationally
protected persons, or serious disturbance of the public order of the receiving
State by a diplomat or other internationally protected person, or the hijacking of
aircraft, could impair the peaceful coexistence of States but could not be
characterized as offences against the peace and security of mankind and, thus,
should not be included in the draft Code of Offences.

60. One representative was of the opinion that the taking of hostages, the
hijacking of aircraft, violence against persons enjoying diplomatic privileges and
immunities and piracy should be treated on the same footing. They were politically
motivated actions and wzre condemned under positive law or customary law. There
was no doubt that those responsible for such actions should be punished. If the
Commission were to follow the example of the 1954 draft Code, such offences would
be covered in the new draft Code of Offences to the extent that they were committed
or authorized by a State. Acts committed by individuals not acting on behalf of
States would be treated in accordance with the provisions of existing specific
conventions. Thus, in the view of this representative, the guestion arose whether
there should be two different régimes applicable to the same offence: one
applicable to individuals acting on behalf of a State and the other applicable to
individuals acting on their own behalf. He was of the opinion that in principle

two régimes should apply to ensure that acts committed on behalf of States were
punished.

61. The question was raised by one representative whether the new draft Code of

Of fences should make specific reference to offences which, in the 1954 draft Code,
were included under the general heading of terrorism. If the list of offences in
the 1954 draft Code was maintained, and it seemed that the Commission had decided
that the 1954 list should be maintained, it could be argued that it was unnecessary

/ooo



A/CN.4/L.382
English
Page 24

to specify such offences in the new list of offences. If the Commission were to
adopt a different approach, the question, in his view, would have to be
re~examined. The list in the 1954 draft Code should, he believed, be revised
before a final decision was taken on the matter.

62. Economic aggression. Some representatives considered economic aggression a
contemporary phenomenon whose numerous manifestations included the undermining of
the principle of permanent sovereignty over natural resources, direct military
intervention in defence of "vital interests", and coercive measures against
Governments which exercised prerogatives inherent in sovereignty such as
nationalization.

63. Some representatives expressed the view that the concept of economic
aggression did not lend itself to precise legal definition and should, therefore,
not be included in the Code of Offences. Moreover, it was stated that the 1954
draft Code already prohibited the use of economic measures as a means of
intervention in the affairs of another State. More serious acts, such as taking
possession of another State's natural resources by force, were included in the
Definition of Aggression adopted in 1974.

64. One representative said that the matter was closely connected to the guestion
of the new international economic order and that it would be premature, before that
order came into effect, to establish a category of economic crimes. In that
connection, his delegation had, at other occasions, spoken against certain aspects
of the new international economic order, and its position had not changed.

65. One representative reserved his position on the guestion pending the
elaboration of a legal definition of the concept of economic aggression.

66. Some representatives were of the view that the Commission should start its
consideration of the guestion of economic agqgression with article 2, paragraph 9,
of the 1954 draft Code. They considered that "intervention ... in the internal and
external affairs of another State, by means of coercive measures of an economic or
political character" commenced when such measures became the sole explanation for a
course of conduct adopted by a State against its will. They added that the 1974
Charter of Economic Rights and Duties of States also prohibited such actions.
Article 32 of the Charter provided that "No State may use or encourage the use of
-economic, political or any other type of measures to coerce another State in order
to obtain from it the subordination of the exercise of its sovereign rights".

67. Some representatives expressed the opinion that those phrases were ambiquous
because, in their view, it could not be clearly determined at what moment the
economic measures became coercive.

68. Piracy. The view was also expressed that piracy on the high seas, considered
a crime under customary international law, was unlikely to constitute a threat to
the peace and security of mankind if confined to a limited geographical area; and
that it should not be included in the provisional list of offences to be prepared
by the Commission.
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(b) Comments on other possible offences for inclusion

69. One representative was of the view that war propaganda and incitement to
hatred among peoples should be expressly prohibited as they constituted
psychological preparations for the commission of grave international offences.

70. One representative was of the view that slavery and slave trade should be
covered by the draft Code of Offences.

71. One representative was of the view that torture should be covered by the draft
Code of Offences.

72. Some representatives were of the view that the crime of genocide should be
included in the draft Code of Offences as a crime against humanity.

6. Question of implementation of a draft code of offences

73. The view was expressed by some representatives that a code of offences against
the peace and security of mankind would not in itself ensure the peace and security
of mankind and that establishment of mechanisms for implementation of provisions of
the code would be necessary. There would be difficulties to be considered but the
progressive development of international law required development of the necessary
instruments for application of the law.

74. Some representatives considered the establishment of an international criminal
tribunal, having the competence to conduct trials and to ensure implementation of
sentences, to be necessary. The view was expressed that such a tribunal should
also have the competence to consider claims for reparations submitted by victims of
international crimes or their dependants.

75. Other representatives were of the view that establishment of an international
criminal tribunal had not been successful in the past, was not appropriate to the

current state of international relations, and did not conform to the principle of
sovereign equality of States.

76. One representative was of the view that establishment of an international
criminal tribunal was unlikely in the foreseeable future and that, until the
establishment of such a tribunal, attempts to codify the law on the present topic
might result in providing a spurious basis for victors to impose justice
unilaterally upon the vanguished or for a group of States politically to condemn an
individual or group of individuals without due process of law.

77. ©Some representatives considered that jurisdiction over offences under the Code
should in principle be entrusted exclusively to national courts although the
possibility of establishing in the future, if necessary, an ad hoc international
criminal court should not at this stage be excluded. The opinion was expressed
that although it seemed necessary to establish an international criminal
jurisdiction tc try individuals for acts attributable to a State ("State
authorities" of the 1954 draft Code), individuals whose acts were not attributable
to a State could be tried by national courts.
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78. The point was made that statutes of limitation should not apply to offences
under the Code of Offences and that judgements of the Niirnberg and Tokyo Tribunals
would provide uiecessary precedents.

79. The point was made that appropriate rules on jurisdiction, judicial assistance
and extradition should be envisaged.
C. STATUS OF THE DIPLOMATIC COURIER AND THE DIPLOMATIC BAG

NOT ACCOMPANIED BY DIPLOMATIC COURIER

l. General observations

80. The considerable progress achieved on the topic by the Commission at its last
segsion was acknowledged and appreciated. Appreciation was also expressed for the
work and the reports of the Special Rapporteur, Mr. Alexander Yankov,

8l. The progress achieved by the Commission, it was pointed out, had been realized
in spite of the difficulties encountered and the problems left unresolved, such as
the questions concerning the jurisdictional immunity of the diplomatic courier and
the inviolability of the diplomatic bag. The draft articles so far provisionally
adopted have provided sound basis for further work on the topic. In the view of
one representative, the Commission had shown encouraging awareness of the growing
problem of abuse and appreciation of the danger that provisions which were too
elaborate or which granted new immunities to the bag or the courier would not be
acceptable to Governments. Such concerns, it was said, should remain in the
forefront of the Commission's thinking. In the view of another representative, all
the groundwork had been done and only policy and philosophical differences stood in
the way of consensus.

82, Some representatives stressed the importance of the topic and the need for its
codification and progressive development. Diplomatic couriers and diplomatic bags,
it was said, were one of the most important means of communication for States in
carrying out their foreign policy. The constant maintenance of unimpeded
communications between States and their representatives abroad was an inalienable
element of international relations. Maintenance of normal inter-State relations
presupposed that favourable conditions were ensured for delivery of bags. The
importance of the question, together with infringements of the inviolability of
bags, called for urgent codification and development of the principles governing
the status of the courier and bag, which were only partially consolidated in the
1961 Vienna Convention on Diplomatic Relations and other multilateral treaties.

The importance of the qguestion was a direct consequence of the rapid evolution of
the diplomatic function which had always been considered a means of harmonious
communication among States and intended to reinforce mutual trust and foster the
peaceful settlement of disputes., All States, regardless of their political and
social systems, had taken care to protect the diplomatic function, especially since
relations between States were currently gaining in scope and taking forms as
diversified as they were complex. The diplomatic courier's role was crucial and
his status reguired more specific and more complete legal protection. Should there
be a case in which the courier was not sufficiently protected, his mission would be
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impeded, and that would seriously affect the proper functioning of diplomatic and
consular missions. The diplomatic courier was an indispensable factor in the
exercise of the diplomatic and consular function.

83. Other representatives expressed reservations as to the advisability and
usefulness of undertaking the codification and progressive development of
international law on the topic. They were of the view that the gquestion was
already covered by treaty law in all significant respects. A consolidation of
rules was required rather than a codification and progressive development of the
law. The international community should be concerned not with inadequacies in but
with failures to observe existing law which sometimes amounted to flagrant breaches
of law. All States muet adhere to the law, in particular to provisions reqguiring
that diplomatic bags carry only diplomatic documents and articles intended for
official use. The present topic had been accorded undue urgency and importance.
Other topics, which concerned international peace and security, were of far greater
significance and should be accorded priority. The draft articles on the topic were
not really necessary in view of the 1961 Vienna Convention on Diplomatic Relations
and the 1963 Vienna Convention on Consular Relations. The relatively few problems
that had arisen over the years had generally concerned abuses, and the draft
articles not only failed to deal with abuses but provided extra protection for
abusers. The existing legal framework, as set out notably in the 1961 Vienna
Convention on Diplomatic Relations, was not inadequate. There appeared to be no
urgent need to draft a separate convention regulating the legal status of the
diplomatic courier and unaccompanied bags. It was more important that each State
should increase its efforts to ensure observance of existing rules. One
representative expressed doubt as to the work accomplished thus far both in terms
of substance and in terms of time taken from other, more importan%, topics such as
State responsibility. The Commission, it was stated, should give serious
consideration to whether its formulations would receive the general acceptance
necessary for successful codification. Various codification exercises in the past
that could have represented useful contributions to international law had become
dead letters because of a failure to realize at a sufficiently early stage that
certain elements simply would not, in the long term, be generally acceptable to the
international community and would therefore be void of any practical effect.

84. Some representatives did not agree that, in view of existing conventions on
diplomatic and consular law, no need existed for separate codification of the
present topic. Codification was, in their view, one of the main means of ensuring
respect for existing norms and the relevant provisions in existing documents were
very general, dispersed over a number of conventions, and needed to be given
practical form, in view of the importance of the subject and the problems that had
arisen in practice. Though doubts had been expressed as to the timeliness of the
exercigse, the issue related to a sphere of legal relations whose importance was
such that it was not possible to merely continue with the relatively satisfactory
state of established practice. Once diplomatic law had been organized and codified
in four international conventions it became necessary to unify rules governing
practical questions. A clearly defined régime regulating the legal rights of the
courier and the unaccompanied bag would guide States in their mutual relations.
Although abuses existed and must be eradicated, the interests of States were
paramount and must be protected in order to safeguard their sovereign rights., As
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to the view expressed by some representatives that similar instruments had not
received general recognition and not entered into force, this disregarded the fact
that the 1963 Vienna Convention on Consular Relations had entered into force even
though not every State agreed with all its provisions.

85. Some representatives, without denying the usefulness of a measure of
codification of the topic, remained critical of the draft articles being considered
by the Commission from the point of view of their degree of detail and the numerous
matters covered, notwithstanding the Drafting Committee's efforts at
simplification. The point was made that the original purpose was to bring together
in a single instrument the rules that could be found in a variety of instruments.
It was a consolidation rather than a codification or progressive development of the
law. The Special Rapporteur had gone beyond that original and somewhat modest
conception., He had produced a more comprehensive codification than had been
anticipated. Under certain conditions, such a codification might serve a useful
function. It was uncertain, however, whether at the present time it was prudent
for nations to be preparing a draft convention that at the very least gave the
impression of enhancing the scope of immunities or of consolidating and expanding
them. The Commission's current draft ran the risk of being too broad in scope and
too detailed, as was demonstrated by the number of articles. The draft articles
were, moreover, similar to those in the 1961 and 1963 Vienna Conventions on
Diplomatic and Consular Relations. The Commission should redouble its efforts to
limit the scope of the draft articles. The formulation of acceptable provisions
reguired appreciation of the priorities of the international community and the
credibility States placed on the intentions, motivations and acts of other States.
The draft articles should not extend beyond the parameters of the 1961 Vienna
Convention on Diplomatic Relations and the 1963 Vienna Convention on Consular
Relations. The Commissior should not produce a new set of concepts which would
serve only to open new spheres of discussion rather than unifying elements that
already constitute acceptable practice. The desire to enter into details seemed to
make consideration and final adoption of the draft articles more difficult. The
length of the draft articles militated against their practical implementation.

86. The main objective of the Commission, it was observed, should be the
consolidation into a single instrument of existing rules of international law
relating to the diplomatic courier and the diplomatic bag, making the rules more
precise where necessary. The focus of attention should be the bag, since the
courier was only the means employed by Governments for delivery of the bag. The
possible abuse of the privileges and immunities of the courier should not be in the
forefront of consideration. Also, it was important to recognize that some
Governments were not in favour of further extension of privileges and immunities or
anything that might be perceived as such, The Commission should not attempt,
therefore, to elaborate a draft convention equal to or rivaling the 1961 and

1963 Vienna Conventions on Diplomatic and Consular Relations but should adopt a
maore prudent approach and shorten the draft articles considerably, thus perhaps
enhancing their chances of acceptance. The increased misuse of the diplomatic bag
generated scepticism as to the principle of the inviolability of the bag. The
draft articles should provide adequately for the prevention of misuse, if the
fommission's work on the topic was not to be merely an academic exercise. The
present draft articles on the diplomatic courier were so elaborate and extensive
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that they conveyed the impression that every bag was accompanied and that couriers
stayed at places for long periods. The draft articles did not reflect existing
practice and went beyond the régimes established by the 1961 or 1963 Vienna
Conventions. They needed to be adapted, in that light, as well as in order to
balance the interests of all States concerned.

87. A number of representatives expressed support for the draft articles being
made applicable to all types of couriers and bags. A uniform régime governing the
guestion would reduce uncertainty. While there were clear rules in the relevant
multilateral conventions, problems occasionally arose, not necessarily because of
abuse, but rather because of different views as to the legal aspects of a
particular situation or the scope of a particular rule. There was a need for
functional rather than doctrinaire rules to serve the interests of States in
maintaining friendly relations. To limit the scope of the draft articles to the
diplomatic courier and the diplomatic bag in the strict sense would make for
further debate in the future on other categories of courier and bag.

88. Some representatives believed that the eventual convention should cover the
status of all couriers and bags used for official purposes. Some representatives
expressed hope that the purpose of unifying all relevant provisions would not lead
to grant of maximum status to diplomatic couriers. The point was also made that
all bags should not be treated in the same way as diplomatic bags, and that the
text under consideration should deal only with the diplomatic courier in the strict
sense and the diplomatic bag not accompanied by diplomatic courier, to the
exclusion of any other category of bag including the consular bag.

89. Some representatives emphasized that diplomatic couriers were not diplomats or
members of the technical and administrative staff of missions or members of special
missions. Reliance on the 1969 Convention on Special Missions, which after

15 years was not in force and was thus a warning against the granting of excessive
privileges and immunities, was inadvisable. The reference made in the Commission's
report to a diplomatic courier as an officer of State could be applied to almost
any civil servant and 4did not justify a grant of privileges and immunities.
Privileges and immunities were not rights but extraordinary legal exemptions which
reguired explicit justification. The Commission should re-examine the functions of
the diplomatic courier and should limit the privileges accorded him to those
necessary for performance of such functions. The facilities to be accorded the
diplomatic courier, it was observed, should be considered as a separate case.

There was no reason to equate the diplomatic courier to a diplomat or to a member
of the administrative and technical staff of a diplomatic mission in order to
reduce certain rules. The protection accorded the diplomatic courier was intended
to facilitate free communications of diplomatic missions. The criterion to be used
in such a case was a functional criterion, having regard, in particular, to the
temporary nature of the courier's function. The rules laid down on that matter by
the 1961 Vienna Convention on Diplomatic Relations should not be amended. The 30le
aim should be, without altering the instruments in force, to find solutions to
practical problems that remained unsolved under existing provisions. Though it was
true that the practice of sending and receiving classified documentation through
diplomatic bags carried by couriers was of long standing and indisputable value,
and should be respected, the courier should be accorded immunities and privileges
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to the extent that they were essential for the smooth conduct of his functions.
Practical necessity should be regarded as the key element in the definition and
elaboration of the courier's immunities and privileges. The courier should enjoy
immunities and privileges provided he was acting in the performance of his official
functions.

90. One representative, stating he was considering the question from the
perspective of third-world countries, observed that the courier's status as well as
the privileges, immunities and facilities to be accorded him appeared to be
diectated by functional necessities, namely, the performance of the task of
receiving, carrying and delivering a bag to its destination. A courier who was not
concurrently a diplomatic agent could enjoy his privileged status, immunities and
inviolability only ratione materiae not ratione personae, Third-world countries
would have to decide with greatest care the extent of the privileges and immunities
to be accorded couriers, which should reflect the practical need for complete
security of the carriage and delivery, as well as the confidential nature of the
messages transmitted through couriers, without imposing unnecessary hardship or
burden upon the receiving and transit States. A proper balance should be achieved
and the views of the third world, however varied and unharmonized, needed to be
taken more fully into consideration., The Commission, it was pointed out, must seek
to present final draft articles likely to be acceptable to the large majority of
States, A large number of small developing third-world countries rarely used
special diplomatic couriers and were therefore especially sensitive and somewhat
circumspect in extending excessive privileges and immunities to the diplomatic
couriers of other States,

91. Another representative, considering the extent of privileges and immunities to
be granted the courier, stated that if there was controversy on the matter such
controversy could only concern exemptions not covered or not readily derived £rom
the 1961 Vienna Convention on Diplomatic Relations. The Commission, in order to
determine the acceptability of proposals, should consider whether they represented
custom in the form of State practice or were in accordance with the direction in
which the law should be progressively developed. It was in that flexible and
pragmatic spirit that the guestion of privileges relating, for instance, to
temporary acconmodation and means of transportation should be approached. Care
shodld be taken in dealing with cases where a diplomatic agent performed the
functions of a courier and was thus granted a status different from that of a
diplomatic agent, since he would enjoy greater or lesser privileges according to
the function he was performing. The view was also expressed that it should be
elearly provided that in cases where a diplomatic agent performed the functions of
@ courier he had the privileges and immunities which attached to him in his
capacity as a diplomatic agent. The role and functions of the diplomatic courier
wag an issue that must be treated in such a way as to strengthen peaceful and
friendly relations between the sending State and the receiving State and avoid
abuses of privileges and immunities. Account should be taken of the temporary
nature of the functions of the diplomatic courier, whose stays in receiving or
transit States were brief. Thus he must not be accorded privileges and immunities
identical to those of representatives accredited to Governments who required such
privileges and immunities for longer periods.
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92. Some representatives considered that there was a clear tendency in the
Commission and in the Sixth Committee to belittle to a certain extent the role and
hence the legal status of the diplomatic courier. The argument that his status
should not be assimilated to that of diplomatic personnel, on the ground that his
mission was temporary, and that his personal inviolability should be based on the
principle of functional need, was objectionable since it was being used as a means
of weakening the legal protection accorded the diplomatic courier. Work on the
draft articles must take account of the importance of the couiier's functions and
not lose sight of the fact that privileges and immunities were granted not for
personal benefit but for fulfilment of official functions. The temporary nature of
the courier's missions must not serve as ground for unjustifiably limiting his
legal guarantees in the receiving and transit States. Reference to abuses of the
diplomatic bag did not constitute valid arguments for such restrictions. The
immunity of the diplomatic courier was a basic principle, any deviation from which
should be expressly.provided for and limited to cases where there were serious

grounds for believing that the courier had abused the confidence of the receiving
State.

93. The question of the extent of privileges and immunities to be granted the
courier as well as the amount of protection to be accorded the bag was associated
by several representatives with the need for achieving appropriate balance between
the interests of the sending State and the interests of the receiving and transit
States. A realistic balance was necessary between the principle of inviolability
and the principle of respect for the laws and regulations of a State. The purpose
of immunities was not to benefit individuals but to ensure efficient performance of
diplomatic functions. Additional legal regulation in this field should be based on
an aprropriate balance between the sending State's interest in maintaining
confidentiality and speedy communications with its missions abroad and the
receiving or transit State's interest in preserving its security. A balance had
also to be sought, it was observed, between the need to protect the diplomatic bag

and the wish not to infringe the sovereignty and security of either the receiving
or the transit State.

94, Another representative emphasized that the courier's status as official agent
of a Government was also a consideration of importance. It was necessary to strive
for a gqualitative and guantitative balance between the two elements of the issue,
namely, the diplomatic courier and the diplomatic bag, just as it was necessary to
balance the interests of States in each of the three possible situations they might
find themselves (that of sending State, transit State or receiving State).

95, The view was expressed that the approach of the Special Rapporteur and the
draft articles provisionally adopted by the Commlssxon had already reflected a

proper balance among the interests of the sending, transit and receiving States;
the role of the diplomatic courier and the extent of the immunities granted him;

and the safeguards provided for protect1on of the inviolability of the diplomatic
bag.

96, As to the form of the legal instrument to be prepared by the Commission with
respect to the diplomatic courier and the diplomatic bag, some representatives
referred to an "international legal document® or to a "universal document" or a
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"universal legal document”. Other representatives referred to a "legal instrument"
or to a "binding legal regulation". Another representative stressed that the draft
articles should be adopted in the form of a convention and not as a protocol or
other supplement to existing instruments. The view was also expressed that there
appeared to be no urgent need to prepare a separate convention on the topic.

97. Some representatives expressed preference for a simpler structure in the
Commission's report on the present topic. They were of the view that the report,
rather than being presented in the chronological order in which consideration of
the topic had proceeded in the Commission, should be presented article by article
and should deal successively with: the Special Rapporteur's presentation of his
report; the Commission's comments on the presentation; the Special Rapporteur's
observations on such comments; the Drafting Committee's report; and, finally, the
text of the articles provisionally adopted with the commentaries.

98, As to the future work of the Commission on the present topic, several
representatives were of the view that the Commission should complete a first
reading of the draft articles at its thirty-seventh or thirty-eighth session. One
repregsentative considered that the Commission would complete examination of the
topic at its next session, while others hoped the draft articles could be finalized
before expiration of the present membership of the Commission. Some
representatives were of the view that the topic should be cconsidered by the
Commission on a priority basis because of the importance and universal character of
the problem and the urgent need for comprehensive and uniform regulations.

2. Comments on draft articles

99, Comments were made on the follouwing draft articles: draft articles 1, 4, 5,
6, 8, 9, 10, 11, 12, 13, 14, 16, 17, 19 and 20 provisionally adopted by the
Commission; draft articles 28 to 34 and 36 to 42 proposed by the Special
Rapporteur; and draft article 23 as reported by the Drafting Committee to the
Commission.

+

(a) Articles provisionally adopted by the Commission

Title

100, One representative stated that the title of the draft articles seemed narrower
than their content and could more accurately be worded "draft articles on the
status of the diplomatic courier and the diplomatic bag".

Article l. Scope of the present articles

10l. One representative considered that draft article 1 was too broad in scope and
allowed for possibilities of abuse. The draft article should apply solely to
official communications between the sending State and its missions, consular posts
or delegations, not to communications between missions, consular posts and
delegations.
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Article 4. Freedom of official communications

102. One representative was of the view that draft article 4 should not prescribe
that the receiving State should ensure the freedom of the official communications

of the sending State, which was a matter provided for in such conventions as the
1961 Vienna Convention on Diplomatic Relations, the 1963 Vienna Convention on
Consular Relations, the 1969 Convention on Special Missions, and the 1975 Convention
on the Representation of States in Their Relations with International Organizations
of a Universal Character. The draft article should be limited to the question of

the protection of such official communications and should not touch on the guestion
of their freedom.

Article 5, Duty to respect the laws and regulations of the
' receiving State and the Transit State

103. The view was expressed that the final sentence of paragraph 2 of draft
article 5, requiring the diplomatic courier not to interfere in the internal
affairs of the receiving or transit State, should be deleted as it was superfluous.

Article 6., Non-discrimination and reciprocity

104, One representative considered that paragraph 2, subparagraph (h), of draft

article 6 limited the contractual freedom of States unjustifiably and should be
deleted.

[Articles 8 and 9]

105. One representative wondered whether draft articles 8 and 9 were indispensable,
cr whether they should not simply state that unless the receiving State so agreed,
the diplomatic courier should neither be a national of the receiving State nor,

unless he was a national of the sending State, a permanent resident of the
receiving State.

.

Article 8. Appointment of the diplomatic courier

106. One representative considered that there was an inconsistency between draft
article 8 and the definition of a "diplomatic courier" in draft article 3. Another
representative considered that draft article 8 added nothing to draft article 3.

107. Another representative was of the view that draft article 8, as provisionally
adopted, especially when considered in relation to draft articles 11, 12 and 14,
afforded a clear example of the problems caused by using the above-mentioned
Conventions as model. The draft articles gave the impression that the diplomatic
courier, once appointed, remained in his functions until the sending State
declared them terminated or unless the receiving State declared the courier
persona non grata. They also implied that the sending State communicated the name
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of the courier to the receiving and even the transit State. This was not the case
in practice. The draft articles, especially draft article 11, did not adequately
recognize the limited duration of the functions of the diplomatic courier.

[Articles 9 to 12]
108. One representative considered that draft articles 9 to 12 appeared to maintain

a reasonable balance between the interests and concerns of the sending and
receiving States.

Article 9. Nationality of the diplomatic courier

109. One representative considered that the wording at the end of paragraph 2 of

draft article 9 was too elastic and might give rise to abuse of the rights there
prescribed.

Article 10. Functions of the diplomatic cocurier

110. One representative considered draft article 10 quite satisfactory.

111. Another representative suggested inserting the word "exclusively" in the draft
article to make it clear that the diplomatic courier should never be entrusted with
functions other than taking custody, transporting and delivering the diplomatic bag.

1
article 11. End of the functions of the diplomatic courier

112. One representative noted the absence in the draft articles of a parallel
provision on the commencement of the diplomatic courier's functions.

113. Another representative wondered whether the draft article, which provided for
the possibility of terminating the courier's functions through notification, was
useful., A similar notification, provided for in article 43 of the 1961 Vienna
Convention on Diplomatic Relations, was necessary for diplomatic agents because of
the permanency of their functions. It was not necessary, however, for couriers.
Their functions were temporary and their privileges and immunities were of limited
duration, a matter governed by article 27, paragraphs 5 and 6, of the 1961 Vienna
Convention and reflected in the draft article proposed by the Special Rapporteur.

114. See also comments on draft article 11, noted under article 8 above.

Article 12. The diplomatic courier declared persona non grata
or not acceptable

115. The opinion was expressed that the transit State, which was to accord the
diplomatic courier the same privileges and immunities as those accorded by the
receiving State, should be granted the right to declare a diplomatic courier
persona non grata.
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116. The view was expressed by one representative that the Commission should review
draft article 12 in light of provisionally adopted draft article 14 and draft
article 39 2s submitted by the Special Rapporteur. The point was made that prior
to commencement of a journey, the problem posed by couriers who were personally
undesirable could in most cases be settled by refusal of a visa, but that in the
course of a journey the question of how a courier declared not acceptable should
transfer custody of the diplomatic bag wculd need to be resolved. This
representative agreed with the observation in paragraph 147 of the Commission's
report that the courier should be able to complete performance of the functions
entrusted to him, namely, to deliver the bag to officials of the sending State.

117. See also comments on draft article 12, noted under draft articles 8 and 14
above,

Article 13, Facilities

116. One representative welcomed the provisions of draft article 13, which he
described as flexible in that they did not stipulate the extent or the quality of
the facilities to be accorded the courier,

119. Another representative considered paragraph 1 of draft article 13 unnecessary,
and paragraph 2 excessive,

120. One representative expressed reservations with respect to paragraph 2 of draft
article 13. The phrase "upon regquest"” was, in his view, obscure in that it did not
clarify whether the request should issue from the dispatching State or from the
courier. The point was also made that a diplomatic courier was usually expected to
resolve problems he might encounter in the course of his journeys though a problem
might be so difficult that it could not be resolved by.the diplomatic courier
alone. Thus, in a case involving a change in the courier's itinerary, article 13
should apply only if the courier was constrained to stop in a transit State not
included in his original schedule and only if the sending State had no mission in
the transit State.

Article 14, Entry into the territory of the receiving
State or the transit State

121, One representative wondered whether draft article 14 did not go too far in the
obligations imposed on the transit State, which would not have the oppertunity -
given to the receiving State under draft article 12 - of declaring a courier
persona non grata or not acceptable.

[Articles 16 and 17]

122, Some representatives expressed reservations with respect to the deletions and
alterations made in the provisiocns of draft articles 16 and 17, which reduced the
courier's status to a minimum. Such a restrictive interpretation of the principle
of functional necessity was inappropriate for protection of the tourier and the bag.
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Article 16. Personal protection and inviolability

123. Some representatives ~nsidered draft article 16 satisfactory and, as the
draft article, in their view, adequately provided fur the protection of the
diplomatic courier, supported deletion of paragraph 2 of the draft article as
submitted by the Special Rapporteur (former draft article 20, reproduced in
footnote 67 to paragraph 81 of the Commission's report). Attention was drawn to
the last sentence of paragraph (5) of the commentary to the draft article.

124, One representative, however, considered that the text of the commentary to
draft article 16 should be reconsidered in light of the number of statements that
had pointed out, inter alia, that a courier was not a diplomat or an administrative
or technical employee.

125, Another representative believed that the future legal instrument should
contain clear-cut regulations on the obligation of States to prosecute and punish
persons responsible for attacks on couriers. He felt that the original version of
the draft article, submitted by the Special Rapporteur, with respect to the
personal inviolability of the courier had fully met that objective.

126. Certain amendments to the draft article were suggested: inclusion of the
words "the diplomatic courier" in place of the word "he" in the second sentence of
the draft article, and the inclusion of the words "or any other form of restriction
on his personal freedom" at the end of draft article 16 to clarify the draft
article and render draft article 23 unnecessary.

Article 17. Inviolability of temporary accommodation

127. Several representatives considered that, having regard to the courier's
personal inviolability and the proposed provisions for protection of the bag, it
was unnecessary to provide in draft article 17 for the inviolability of the
courier's temporary accommodation. The draft article also seemed functionally
unnecessary in view of the short duration of the courier's functions.

128. The view was expressed that the provisions of the draft article, though
excessive, made no mention of the need for the bag to be in the temporary
accommodation. Another representative stated a preference for a more balanced
formulation in the draft article. The draft article dealt exclusively, and perhaps
too extensively, with prohibiting agents of the receiving State from entering the
temporary accommodation but failed to require the receiving State to protect the
premises from intrusion. Such an obligation was dealt with in paragraph (8) of the
commentary, and an explicit paragraph to that effect should be inserted in the
draft article.

129, Several representatives observed that, so long as there was no well-defined
standard which could be used to establish a prima facie case to justify inspection
or search of the temporary accommodation of the diplomatic courier, paragraph 3 of
draft article 17 would open the way to abuse. The draft article had weakened the
guarantee of immunity and made violations possible. They could agree with the text
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of the paragraph only on the understanding that the qualifications and restrictions
it contained in no case permitted violation of the immunity of the courier and the

bag, their detention or delay. The suggestion was also made that paragraph 3 be
deleted.

Article 19. Exemption from personal examination, customs duties
and inspection

130. Paragraph l. Several representatives considered paragraph 1 of draft

article 19 satisfactory and supported the deletion by the Commission of the words:
"including examination carried out at a distance by means of electronic or other
mechanical devices" contained in the draft article as submitted by the Special

Rapporteur., The words would, it was stated, be contrary to the security measures
adopted by almost all States.

131. One representative, in favour of the deletion, noted that if diplomats were
exempt from personal examination for Customs purposes, the privilege would be
breached when an electronic device was used to carry out such an examination
without the consent of the diplomat. The exemption in the case of diplomats was,
however, in his view, implicit and not explicit in the 1961 Vienna Convention on
Diplomatic Relations. Thus, to provide expressly for such an exemption in the case

of a courier would seem to question the existence of an exemption in the case of a
diplomat.

132, The view was expressed that though the guestion of personal examination of the
diplomatic courier, which arose mainly at airports, was not expressly covered in
the 1961 Vienna Convention, personal inviolability was such that those enjoying it
should not be obliged to undergo personal examination. However, monitoring of the
diplomatic courier, but not of the bag, by electronic procedures was possible.
Paragraph 1, therefore, seemed acceptable provided it was made clear that the
courier could claim immunity only in the performance of his functions.

133. Other representatives expressed reservations as to the acceptability of
paragraph 1. One representative, noting that the exemption in paragraph 1 was said
to derive from the right of the diplomatic agent to personal inviolability in
articles 27 (5) and (29) of the 1961 Vienna Convention, pointed out that the

1961 Vienna Convention did not expressly provide that the diplomatic agent was
exempt from personal examination. He considered that, even for purely formal
reasons, the provisions concerning the diplomatic courier should be exactly the
same as those concerning the diplomatic agent, and thus, the right to exemption
from personal examination should simply be inferred from the context. Another
representative was of the view that the present provisions of paragraph 1 were
inappropriate as there was no such express stipulation in the 1961 Vienna
Convention, and that, provided there was voluntary compliance with technical
security procedures, adopted in the interest of the safety of civil aviation, the
courier's personal inviolability seemed adequate to cover the case.

134. Paragraphs 2 and 3. Serious doubts were expressed by one representative as to
the need for the provisions of paragraphs 2 and 3 of draft article 19,
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135. Another representative considered that there was a contradiction between
paragraphs 2 and 3. Paragraph 2 permitted entry of articles for the personal use
of the diplomatic courier imported in his personal baggage, whereas paragraph 3
stipulated that the personal baggage of the diplomatic co rcier should be exempt
from inspection. Thus, the authorities could, under paragraph 2, decide which
articles were for the personal use of the courier and would be entitled to conduct
a search for that purpose. Such an action, however, would be tantamount to
searching the personal effects of the courier and would be prohibited by

paragraph 3.

136. One representative, expressing a reservation similar to a reservation
expressed with respect to paragraph 3 of draft article 17, stated that so long as
there was no well-defined standard which could be used to establish a prima facie
case to justify inspection or search of the temporary accommodation of the
diplomatic courier, paragraph 3 of draft article 19 would open the way to abuse,

He preferred the original formulation proposed by the Special Rapporteur (in former
draft article 24), though the words "serious grounds" should be omitted.

137. Another representative, noting that the Special Rapporteur had, in determining
the privileges and immunities to be accorded the diplomatic courier, used as a
model the privileges and immunities accorded the administrative and technical staff
of a diplomatic mission under the 1961 Vienna Convention on Diplomatic Relations,
stated that if there was a model it should be strictly followed. VYet in draft
article 19, paragraph 3, the proposal was made that the personal baggage of a
diplomatic courier should be exempt from inspection when such an exemption was not
accorded the administrative and technical staff of a diplomatic misaion under the
1961 Vienna Convention. Thus, aside from the question whether such a privilege was
justified on the basis of functional necessity, there was deviation from the
established model. (It was noted that under article 37 (2) of the 1961 Vienna
Convention the administrative and technical staff of the mission were accorded the
privileges and immunities specified in articles 29 to 35 and article 36 (1) of the
Convention. Articles 36 (2) of the Convention accorded exemption from personal
baggage inspection to a diplomatic agent but not to the adminiatrative and
technical staff of a mission.)

Article 20. Exemption from dues and taxes

138, One representative expretised the view that draft article 20 had been improved
by specifying that the diplomatic courier would enjoy exemption from dues and taxes

in the performance of his functions.

139, Another representative considered that a special provision in the draft
article to cover cases of diplomatic couriers who might be nationals of the
receiving State or the transit State was necessary.

140. Other representatives guestioned the necessity of the draift article,
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(b) Articles proposed by the Special Rapporteur or reported by the Drafting
Committee

Article 23. Immunity from jurisdiction

141, The comments made on draft article 23 usually concerned the provisions of the
draft article as reported from the Drafting Committee to the Commission, and as set
out in paragraph 188 of the Commission's report. The original version of draft
article 23, as proposed by the Special Rapporteur and as set out in footnote 70 in
paragraph 84 of the Commission's report, was also referred to.

142, Some representatives stated that the future legal instrument should contain
specific regulations on a diplomatic courier's immunity from the jurisdiction of
receiving States and transit States. The courier was an official agent of the
sending State, exercising official State functions in connection with the transport
of the diplomatic bag. The courier needed absolute protection to carry out his
mission; and the sole object of draft article 23 was to codify the practice of
States and to strengthen the legal authority of the provisions applicable to the
courier in the four Vienna Conventions of 1961, 1963, 1969 and 1975. Moreover,
draft article 23, which granted the courier immunity from arrest, detention and
criminal proceedings, in no way duplicated draft article 16, but instead completed
it. Some representatives expressed preference for the original version of draft
article 23, as proposed by the Special Rapporteur, rather than for the draft
article as reported by the Drafting Committee. Privileges and immunities, it was
said, were granted to the courier on account of his function, which was to deliver
the diplomatic bag with the reguired dispatch. Draft article 23 as presented by
the Special Rapporteur was essential for enabling the courier to fulfil his mission
under the best conditions. The fact that a courier's functions were not of a
representative kind should not be used to determine the scope and nature of the
protection afforded him. The minimum guarantee of adequate protection would be
unconditional immunity from criminal jurisdiction and functional immunity £rom the
civil and administrative jurisdiction of receiving or transit States. The fact
that the courier's mission was of very short duration underlined the need to
guarantee its prompt performance.

143, Other representatives expresed serious doubts concerning draft article 23,
particularly with respect to the provisions appearing within brackets concerning
immunity £rom jurisdiction and exemption from obligations to testify. The argument
that respect for the sovereignty of the sending State reguired the grant of
immunity was not, in their view, persuasive. They expressed support for the views
expressed in paragraph 190 of the Commission's report. Of the two sovereignties
involved, that of the receiving or transit State was more immediately affected.

The qualification of territorial jurisdiction which the grant of immunity would
entail had to be justified by functional need. The Commission must be objective in
its approach but it was questionable whether serenity was an appropriate state of
mind when certain recent events involving abuses of immunity were under
congideration; and to characterize responses to such abuses of immunity as

"over-dramatization" or "over-reaction", as was done in paragraph 191 of the
Commission's report, was unacceptable,
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144, Paragraph l. Some representatives fully supported granting the diplomatic
courier immunity from criminal jurisdiction and favoured deletion of the brackets
in paragraph 1 of draft article 23 as reported from the Drafting Committee to the
Commission. This, it was said, was justifiable in light of the position and
functions of the courier as an official of the sending State performing official
tasks of a highly confidential nature. The courier should be free from disturbance
and pressure which could be caused if criminal proceedings were instituted against
him. The concept of the immunities of a diplomatic courier flowed Girectly from
the principles of respect for the sovereignty and sovereign equality of States laid
down in the Charter of the United Nations. Observance of the principle of the
complete independence of States in carrying out their domestic and foreign policies
wag of utmost importance for normal relations among States. It was the foundation
for the grant of the immunities under consideration. The necessity of granting
immunity to diplomatic couriers stemmed from the need to ensure the
confidentiality, effectiveness and security of diplomatic communications and normal
conditions for the operation of a State's missions abroad. The status of the
diplomatic courier as an official servant of the State was in accordance with his
functions, taking into consideration the direct connection between the status of
the diplomatic bag and those to whom it was entrusted. There was no doubt that the
diplomatic courier had to be given complete immunity from criminal jurisdiction.

145, The view was also held that subjecting the courier to the criminal
jurisdiction of the receiving or the transit State might jeopardize the principle
of smocth communications, where the diplomatic courier was reqguired to carry out a
number of su¢cessive missions, as was the practice of many States. The protection
and immunity enjoyed by the courier were a natural extension of the protection and
immunity enjoyed by the diplomatic bag, which meant that he could not be separated
from it without the consent of the dispatching State., It was important to link
paragraph 1 with the principle of reciprocity, without prejudice to the provisions
of draft article 6.

146. Other representatives were of a different view. They considered that
paragraph 1 could be amended to limit the immunity of the courier from criminal
jurisdiction to immunity for acts committed in the performance of his functions, as
was the case for civil and administrative jurisdiction. The status of the courier
should not, in their view, be assimilated to that of a diplomatic staff member, and
to grant a courier immunity from criminal jurisdiction would go beycnd what the
discharge of his duties warranted. The courier would be adequately protected by
his personal inviolability under draft article 16. The words placed in brackets in
paragraph 1 should be deleted.

147, As to the possiblity that the courier's personal inviolability may, even if he
were denied immunity from jurisdiction, be invoked to frustrate his arrest or
detention, the view was expressed that in such a situation there would be an
obligation on the part of the courier not to resist arrest or on the part of the
sending State to waive the immunity of the courier. If the courier insisted on his
inviolability or the sending State decided not to waive his immunity, and if he had
to submit manu militari to jurisdiction, there should at least be certain
safequards designed to protect the courier against abuse which would interfere with
his duties. One representative suggested that the solution may be to accord the
diplomatic courier jurisdictional immunity while he remained in possession of the
bag and had not delivered the bag to its addressee.
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148, Another representative pointed out that it was important to note that denial
of immunity from jurisdiction would seem to run counter to the personal
inviolability which the courier enjoyed under article 27 (5) of the 1961 Vienna
Convention, which also specified that the diplomatic courier was not liable to any
form of arrest or detention. If the new draft article intended to be complementary
to the four Conventions already adopted, including the 1961 Convention, it would be
logical to grant the courier not only personal inviolability but also immunity £from
criminal jurisdiction. However, the latter immunity had not been expressly
mentioned in the 1961 Convention. It was the 1963 Vienna Convention on Consular
Relations which explicitly granted consular officers immunity from criminal
jurisdiction except in respect of serious offences, though, strictly speaking,
formulations which would withdraw the courier's immunities in the case of "serious
of fences" or confine it to "acts within the performance of his functions" would
appear to be inconsistent with article 27 (5) of the 1961 Convention. A possible
compromise may be to provide, in the new draft article, expressly for personal

inviolability while remaining silent on the guestion of immunity from criminal
jurisdiction.

149. Paragraph 2. One representative, referring to paragraph 2 of draft

article 23, which guaranteed the diplomatic courier immunity f£rom the civil and
administrative jurisdiction of the receiving or transit State in respect of acts
performed in the exercise of his functions, stated that the diplomatic courier must
enjoy immunity from the jurisdiction of receiving and transit States; otherwise,
the rights and interests of the sending State would be violated and free
communication with its missions would no longer be guaranteed.

150. Arnother representative was of the opinion that though the diplomatic courier
was an official agent of the sending State, acting on its behalf, he was not a
diplomatic agent and should be accorded privileges and immunities only in respect
of acts performed in the exercise of his functions. Thus, the last sentence of
paragraph 2 of article 23 was, in his view, acceptable.

151. Paragraph 4. The view was expressed that the proposed grant to a diplomatic
courier of immunity from the civil and administrative jurisdiction of receiving and
transit States, in respect of acts performed in the exercise of the courier's

of ficial functions, was supported by the provisions of paragraph 4 of draft

article 23 which stated that the courier was not obliged to give evidence as a
witness. If the courier was not in a position to refuse to give evidence as a
witness, his immunity, it was stated, would be meaningless.

152, Another representative considered that the difficulties that seemed to arise
with respect to paragraphs 1 and 4 of draft article 23 were due to the different
concepts that existed with respect to the diplomatic c¢ourier and the performance of
his mission. If it was acknowledged that in many cases the courier's mission was
not confined to one destination, then it would follow that the grounds for
protecting the diplomatic courier from arrest and detention, as provided in draft
article 16, were also grounds for granting him immunity from the criminal
jurisdiction of the receiving State and the transit State and ensuring that he was
not obliged to give evidence as witnesg. In the absence of paragraphs 1l and 4 of
draft article 23, the sending State would suffer considerable injury because its
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messenger would be forbidden to continue his mission in order that he might be
available to the courts of a transit State or a receiving State. Functional
necessity required inclusion of the provisions of paragraphs 1 and 4 and that, of
course, implied that the sending State assumed responsibility for punishing its
courier for any misdeed he might have committed in the territory of the transit
State or the receiving State.

153. Other representatives believed that since immunity from criminal jurisdiction
should be confined to acts performed in the exercise of official functions, there
was no reason why the courier should not be reguired to testify, so long as that
did not interfere with the performance of official functions. The wording of the
paragraph therefore should be considerably attenuated., One representative saw no
good reason to exempt the courier totally from giving evidence as a witness, but
agreed with the comments contained in paragraph 122 of the report of the Commission
that the exemption should be limited to evidence on guestions relating to the
exercise of his functions and that, in reguesting him to give evidence, the
competent authorities should avoid interfering with his exercise of such functions.

154. One representative considered that the principle that the courier should not
be reguired to testify should be retained, but the commentaries should note that it
would be desirable for a courier who had been withess to a serious occurrence (for
example, a traffic accident - generally covered by criminal law) to be required to
provide the authorities with a letter explaining what, in his view, were the
relevant circumstances.,

155. Another representative stated that paragraph 4 of draft article 23 should be
deleted altogether.

156. One representative considered that the differences of opinion could perhaps be
overcome by adding to paragraph 4 the words "except in the cases envisaged in
paragraph 2",

157. Paragraph 5. One representative believed that State interests should be given
priority, and that the reference to the administrative jurisdiction of the
receiving State in paragraph 5 of draft article 23 should be deleted.

158. Another representative favoured the substance of paragraph 5, since its main
aim was to protect possible victims, but had difficulty with the provision's
practical application. In some countries civil proceedings involved time-limits
which the parties were reguired to respect and it was obvious that the courier
could not remain until expiry of such time-limits. Also, once the courier had left
a country, it would be impossible to summon him. (The police were not empowered to
trace an individuval summoned before a civil or administrative court and victims may
be unaware of the country of origin of the diplomatic courier, let alone his
address.) Thus, if paragraph 5 were not tc be a dead letter a saving clause should
be included, preferably in the official commentary to the article, obliging States
to help victims in their inquiries.

159. One representative was of the view that the immunity of the courier from
jurisdiction was minimized by the provisions of paragraphs 5 and 6 as presented by
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the Special Rapporteur. It was important to specify cases in which the immunity of
the courier was total and cases in which it was not. The diplomatic bag could not
be placed on the same footing as the courier, who did not have immunity ad pergonam
but enjoyed immunity only because of his function of delivering the bag.

Article 28. Duration of privileges and immunities

160. Some representatives expressed their concurrence with draft article 28 and
stressed the need for its inclusion.

161. The point was made that having regard to the specific char-cter and short
duration of the diplomatic courier's mission, it should be made -lear that only the
sending State could terminate his official functions. It was for the sending State
to detcrmine which acts were performed in the exercise of official functions. It
was also noted that in practice the immunity referred to in the draft article was
granted on a reciprocal basis.

162. The view was expressed that the draft article as presented by the Special
Rapporteur did not take the case of the ad hoc courier, who would normally take

charge of the diplomatic bag while already in the territory of the receiving State,
into account.

163. One representative, while agreeing that the personal inviolability accorded
the courier under draft article 16, as provisionally adopted, appeared sufficient
to protect the courier in the exercise of his functions, stated that he would have
no objection to the courier also being accorded immunity from jurisdiction with
respect to the exercise of his functions. This would guarantee that a courier
would not be prosecuted in the future in the receiving State for acts committed in
the exercise of those functions.

164. The view was expressed that it was unclear from the draft article, as proposed
by the Special Rapporteur, whether the functions of a courier came to an end on his
delivery of the diplomatic bag in the receiving State or on his return to the
sending State. The point was made that it should be made clear in the draft
article that the official functions of diplomatic couriers could be terminated only
by the sending State, and that it was for the sending State to determine which acts

were performed in the exercise of the courier's official functions and which were
not.

Article 29, Waiver of immunity

165. The draft article, it was noted, incorporated principles already accepted in
public international law and reflected in, for example, article 32, paragraph 1 of
the Vienna Convention on Diplomatic Relations.

166. Several representatives expressed agreement with the deletion of the second
sentence of paragraph l. It should be made clear, it was said, that only the
sending State could waive the diplomatic courier's immunity £rom jurisdiction; and
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deletion of the second sentence of paragraph 1 would ensure uniformity with other
conventions on diplomatic law.

167. One representative considersd that ‘paragraph 2 could be improved by making it
clear that the consent in guestion should be in writing. Another representative
stated that his delegation interpreted paragraph 2 as meaning that the express
consent had to be in writing.

Article 30. Status of the captain of a commercial aircraft,
the master of a merchant ship or the authorized
member of the crew

168, Paragraph l. The view was expressed that members of the crew of a commercial
aircraft or merchant ship could be entrusted with custody, transportation and
delivery of the diplomatic bag only if expressly authorized by the captain of the
aircraft or the master of the ship. One representative stated that he understood
that to be the meaning of the draft article. Another representative was of the
view that a member of the crew could not be so authorized by the captain of an
aircraft or master of a ship. A member of the crew could only-bé authorized by the
sending State entrusting him directly with the bag.

169, Paragraph 4. The point was made that it was important in paragraph 4 to
ensure that an authorized member of the mission or consular post had direct and
free access to the tarmac and aircraft or to the port and the ship, in order to
take delivery of the bag in a free and unimpeded manner consonant with the nature
of diplomatic or consular communications.

17Q, The view was expressed that the draft article should make it clear that it
applied to aircraft and ships registered in the sending State, as cases of
diplomatic bags being sent through foreign crews could scarcely arise. If such a
poasiblity was not completely excluded, it was obviously covered by the provisions
¢ draft article 34, but it would be necessary to solve the question of access by a
memker of the mission of the sending State to a foreign aircraft or vessel. Also,
it was necessary to provide in draft article 34 for a case where a member of a
miaxion required access to an aircraft or ship not to take possession of but to
deljver a diplomatic bag.

Article 31. Indication of status of diplomatic bag

171, waragraph l. The view was expressed that the Commission's consideration of
the gyestion of the identification of the diplomatic bag seemed to be progressing
palang the right lines, The essential purpose of identifying marks was to indicate
aukhenticity. There was little to be gained by requiring more information. The
pfticial seal and the label showing the origin and destination of the bag were the
baat proof of authenticity.
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172, Paragraph 2., One representative was of the view that a provision on the
maximum size or weight of the diplomatic bag should be included in the draft
article to, indirectly, prevent abuses. Ancother representative bhelieved that
limits on the weight or size of the bag would hardly prevent abuse.

173, One representative considered that there was no justification for a provision
stating that the maximum size or weight of the diplomatic bag should be determined
by agreement between the sending State and the receiving State, as the content of
the bag was contingent upon the activity, official reports and correspondence of

the sending State. Such a provision would not, in his view, constitute an indirect
guarantee against abuse of the bag. The principle of the absolute inviolability of
the diplomatic bag should be maintained, and no provision inconsistent with the
principle of absolute inviolability should be included in the draft articles, as it
may lead, as a result of political circumstances, to a breach of such inviolability.

174, The view was expressed that the sending and receiving States should reach
agreement on the size of the diplomatic bag. If the size of the bag was such as to
cast doubt on its contents, the receiving State should return it unopened to the
sending State. The confidential nature of the contents would, in such a way, be
respected,

Article 32. Contents of the diplomatic bag

175. Some representatives stated that the provisions of paragraph 1 of draft
article 32 were satisfactory and should remain unchanged. The provisions
egstablished an acceptable balance between the interests of the sending State and
the receiving State. The limitations in the draft article on the contents of the
diplomatic bag weculd protect the interests of the receiving State and would be
further strengthened@ when reinfor=cd by the obligation which the sending State was
to assume under paragraph 2 of the dra.. article. The view was expressed that
defining the contents of the bag im greater detail than done in paragraph 1 might
create more problems than it solved, and the proposals made on the matter seemed

too restrictive. The view was also expressed that it would not be useful to divide
bags into two separate classes,

176. One representative considered that the words "articles intended exclusively
for official use" should be interpreted restrictively, as freedom of communication
and freedom of transport should not be confused. The diplomatic bag should contain
only those articles serving to maintain freedom of communication. A broader
definition would distort the very meaning of the diplomatic bag.

177. The suggestion was made that if doubts arose as to the contents of a bag, a
procedure similar to that prescribed in article 35 of the Vienna Convention on
Consular Relations could be adopted in terms of which the diplomatic bag would not
be opened without the consent of the sending State and, if the sending State
refused, would be returned to its place of origin.

178, The suggestion was made that the words "and shall prosecute and punish persons
responsible for such infringements" should be deleted since the methods by which
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States performed such obligations could be various. It was aiso important to avoid
possible wviclations of the immunity of the diplomatic courier. Tihe words "and in
the case of such infringements being commitited, shall take all necessary measures
to prevent their repetition" might be included in place of the deleted woxrds.

Article 33. Status of the diplomatic bag entrusted to the captain of
a commercial aircraft, the master of a merchant ship or
the authorized member of the crew

179. The point was made by one representative that in draft article 33 {(in a case
where the diplomatic bag was entrusted to the captian of an zaircraft or the master
of a ship) it was the régime applicable to the bag and the direct and safe delivery
of the Lag to a member of the mission, and not the status of the captain, that was
of particular importance.

18C. Another representative considered that the draft article should be reworded
and brought into conformity with draft article 30.

Article 34. Status of the diplomatic bag dispatched by
postal service or other means

181. The view was expressed that draft article 34 was in conformity with the
corresponding provisions of the Conventions on diplomatic law. However, the
provisions of the Conventions were not sufficient to prevent misuse of the
diplomatic bag, in view of the variety of objects destined for official use of
diplomatic missions. The Commission should examine the possibilty of limiting the
bag to small objects of a highly confidential nature utilized in communications
between States and their missions and consulates.,

182. The suggestion was made that draft article 34 should piovide for cases where a
mission required access to an aircraft or ship not only for the receipt but also
for the delivery of a diplomatic bag.

[Articles 36 to 42]

183. One representative stated that the Commission's debate on articles 36 to 42
showed awareness of the concern aroused by abuse of the facilities accorded the
diplomatic bag and willingness to deal with the problem of balancing the legitimate
rights and interests of sending and receiving States. A number of ideas had been
suggested which deserved study. The recent incidents had led to acute consciousness
of the realities and dangers of abuse. Measures to prevent such abuses as the use
of the bag for iliicit importation of guns, explosives and drugs should be
considered at the international level. There was also the general nead to protect
communications between Stai2s and their diplomatic posts abroad and for Governments
engaged in friendly relations to deal with one another on a basis of trust.
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Article 36. Inviolabilty of the dip. matic bag

184, Some representatives supported the draft article in its present wording. They
stated that the principle of absolute inviolability of the diplomatic bag not
accompanied by the diplomatic courier conformed to the norms of customary law and
to established practice among States and was set forth in the Vienna Cnvention on
Diplomatic Relaticns, the Convention on Special Missions and the Convention on the
Representation of States. The principle was essential to ensure free and prompt
delivery of the bag as well as free communications between a State and its missions
abroad, and was the only appropriate basis for elaborating the status of the
unaccompanied bag. The possibility of opening the diplomatic bag, it was noted,
had been envisaged only in the Vienna Convention on Consular Relations and only
under special circumstances and with special guarantees. Such deviation from the
general principle had inhibited wider acceptance of the Convention. The régime
under consideration should allow nc deviation from the generally recognized
principle of absolute ‘inviolability of the diplomatic bag. Strict observance of
the principle was the only guarantee of safe and free delivery.

185. Among representatives supporting the principle of absolute inviolability of
the bag, opposition was expressed to examination of the bag by electronic or
mechanical devices. The current state of electronic technology would, it was saidqd,
clearly make it possible to extract confidential information from the diplomatic
bag, thus undermining the very foundation of the principle of its inviolability.
The provision that the diplomatic bag shculd be exempt from any examination,
including electronic screening, was in conformity with the basic aims of the draft
articles. The point was made that prohibiting electronic screening of the bag also
addressed the legitimate interests of the developing countries, which were not in a
position to acquire sophisticated electronic devices and; in so doing, reaffirmed
the principle of equality in relations between States. Examination of the bag by
electronic and other devices not only infringed the inviolability of the bag but
also discriminated against States that did not possess advanced technology.

186. One representative considered that even the opening of the bag by mutnal
consent should not be explicitly provided for. States could, by mutual agreement,
establish any régime which, in their view, provided maximum protection of their
interests. Yet it was not advisable to include provisions which could serve as a
pretext to impose, under the guise of reciprocity, a régime which would favour
those with better technological equipment. Thus, in the light of the provisions of

paragraph 3 of draft article 42, the expression "unless otherwise agreed by the
States concerned" should be deleted from paragraph 1.

187. Several representatives stated that past abuses of the diplomatic bag should
nct lead to a denial of the principle of its inviolability. One representative,
noting the concern expressed with respect to abuses of the diplomatic bag, stated
that individual abuses should not be the basis for a general rule. To regard all
diplomatic couriers as potential smugglers was to mistrust not only the couries bhut
also States which were resporsible for the moral standards of their officials.

188. It was also noted that unification of the law applicable to all types of
official bags involved a choice betwzen the régime of inviolability as codified in
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the 1961 Vienna Convention on Diplomatic Relations and the régime of the

1963 Convention on Consular Relations. Not all States parties tc the 1961 Vienna
Convention would wish their diplomatic communications treated with the uncertainty
affecting consular communications, which were generally less in volume than
diplomatic communications. Real or supposed abuses should not cast doubt on the
principle of the inviolability of the diplomatic bag on which protection of the
confidentiality of official communications depended. The validity of a principle
could not be negated by showing violations of the principle. While it was true
that a balance had to be achieved between the inviolability of a sending State's
bag and the security of any other State, the good faith of States would still seem
to be the best means of establishing such a balance on a basis of equality. The
Commission, it was also said, should use innovative methods to find a proper
balance between the interests of the sending State and the justified security
concerns of transit and receiving States.

189. Some representatives expressed strong reservations with respect to draft
article 36 as formulated at present. The draft article should be worded in such a
manner as to reflect a more adeqguate balance between the interests of the sending
State and those of the receiving and transit States. The difficulty in dealing
with the crucial issue of the inviolability of the diplomatic bag lay in balancing
the need to protect diplomatic communications and the need to prevent abuse, The
draft article did not give adequate consideration to the integrity and security of
receiving and transit States. A more balanced solution similar to that embodied in
the 1963 Vienna Convention on Consular Relations was preferable. States parties to
a convention on the diplomatic courier and diplomatic bag should have the right to
make a declaration to the effect that they would apply to all bags the provisions
contained in article 35, paragraph 3, of the 1963 Vienna Convention on Consular
Relations. Elaborating on this idea, one representative stated that it was
essential to maintain a balance between the protection of the diplomatic bag, in
the interests of the sending State, and prevention of the regrettable abuses which
had become common in recent years. It would also be appropriate to take account of
the purpose and to analyse the meaning of the concept, of the protection of the
diplomatic bag. It was clear, as recognized in draft article 1 and draft

article 3, paragraph 2, that protection of the diplomatic bag was intended solely
tp ensure freedom of communication between the sending State and its missions
aproad or between its missions. It was possible, without affecting the concept of
the protection and inviolability of the bag, to incude a provision similar to that
of article 35 of the Vienna Convention on Consular Relations, under which the
diplomatic bag could be opened with the consent of the sending State, or if the
latter refused, could be returned to its place of origin. States tempted to abuse
that prerogative would be deterred by the effectiveness of the rule of
reciprocity. He also thought it pointless to provide for two kinds of diplomatic
hay, one of which wguld enjoy absolute inviolabilty, since that would enable the
aame abuses to be committed. Another representative, though expressing preference
for the above-mentioned régime of article 35 of the 1963 consular Convention
helieved that a compromise solution might be found in certain bilateral consular
gonventions which provided that, if there was sarious reason to believe that a
gonsignment contained something other than official correspondence, documents or
articles for official use, it could be returned to its place of origin.
Reciprocity would probably prevent a State from making undue use of such a
provision.
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190. Some of the representatives who favoured extension to all diplomatic bags of a
régime similar to that of article 35 of the 1963 Vienna Convention on Consular
Relations, also agreed that the diplomatic bag might be subject to electronic or
mechanical screening or examination. The well-known recent and unfortunate abuses
which had taken place involving diplomatic bags justified, it was stated, the
recognition of a limited right of verification of the bag by transit and receiving
States. There had been no difficulty in accepting the idea that the personal
inviolability of diplomatic agents was in no way affected by pre-flight security
procedures, and it was not inconceivable either that a diplomatic bag could be
subjected to the sensory devices required for security reasons. Further
clarification might be needed in relation to certain types of electronic sensors,
but on the whole there were no serious obstacles to the use of some of those
procedures. If, as a result of security screening, a guestion arose as to the
contents of the diplomatic bag, the problem should be solved bilaterally by the
Governments concerned. Only in the most exceptional cases would the passage of the
diplomatic bag be délayed. The bag could be opened only with the express consent
of the authorities of the sending State and, if no other solution were possible, it
could be returned intact to that State and its inviolabiity would be maintained.

In favour of a limited right of verification by electronic or mechanical means, the
argument was also made that there was a question of safety of international
transportation involved and not only the interest of the receiving or transit
State. Therefore, persons unwilling to agree to the screening of their person or
baggage, including diplomatic bags, as demanded bv the airlines, risked being
denied transportation.

191. Still other representatives, who could accept an extension t& all bags of a
régime similar to that laid down in article 35 of the 1963 Vienna Convention on
Consular Relations, found it difficult to support the idea that diplomatic bags
might be subjected to electronic or other mechanical devices. 1In their view, the
use of such sophisticated devices might infringe on the confidentiality of the bag.

Article 37. Exemption from Customs and other inspection

192, See also comments on draft articles 36 to 42 in paragraph 183 above.

Article 38. Exemptions from Customs duties ond all duties and taxes

193. One representative considered that in draft article 38 the provision that made
entry, transit, exit or exemption of a diplomatic bag dependent on such laws and
regulations as the receiving or transit State might adopt ought to be deleted,
since such a provision would andermine the basic principle in the draft article.

Article 39, Protective measures in circumstances preventing
the delivery of the diplomatic bag

194, The view was expressed that the importance of draft article 39 lay in its
providing for the protection of the bag in circumstances preventing its delivery.
Free communication between the State and its missions abroad would not be

[oss



A/CN.4/1.382
English
Page 50

sufficiently guaranteed unless every facility for the delivery of the bag wus
provided. The provisions of draft article 39 were of great practical significance,
even though they might be rarely applied. The obligation of the receiving and
transit States to take measures to ensure inviolability and safety of the bag in
such cases was of major importance,

Article 40. Obligations of the transit State in case of
force majeure or fortuitous event

195. The view was expressed by one representative that the transit State should
assume obligations to ensure inviolability of the diplomatic bag. It was evident
that the obligations provided for in the draft article, which were reduced to a
minimum, were necessary to ensure receipt of the bag under extraordinary
circumstances.

196. The comment was made by another representative that the concept of protection
of the bag and its movement in the situations referred to in draft article 4l
should be extended to the situations foreseen in draft article 40.

Article 41, Non-recognition of States or Gowvernments or absence
of diplomatic or consular relations

197. The point was made that the provisions of draft article 41 were necessary to
guarantee a State freedom of communication with its missions abroad. The cases in
which the provisions of the draft article would apply were not rare, particularly
in communications with missions to international organizations. The absence of
appropriate provisions for such cases could create serious obstacles to diplomatic
communication and undesirable complications in relations between States,
particularly when those missions were situated in States which it did not recognize
or with which it 4id not have diplomatic or consular relations.

Article 42, Relation to other conventions and international
agreements

198. One representative expressed the view that the present provisions of draft
article 42, which dealt with a matter of importance, required further examinationg
paricularly in the light of the Vienna Convention on the Law of Treaties.

199. Another representative considered that certain improvements seemed advisable
in paragraph 1 of the draft article.
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D. JURISDICTIONAL IMMUNITIES OF STATES AND THEIR PROPERTY

l. General observations

200, Several representatives noted that appreciable progress had been achieved by
the Commission in dealing with a complex subject and in provisionally adopting a
number of draft articles, especially in parts 1 and II of the draft articles,
though substantial complications had arisen in part III of the draft articles. The
Special Rapporteur, Mr. Sompong Sucharitkul, was commended on his untiring and
productive efforts,

201. A sharp controversy, it was observed, continued to divide those who supported
"absolute immunity" and those who supported "restrictive immunity". The existence
of the two schools of thought was attributed to different political and economic
realities. The first group advocated broad jurisdictional immunity and the other
an immunity limited to what they considered to be the strict attributes of
sovereignty. The first group, it was observed, did not advocate ungqualified or
ctrict immunity in every case, while the various theories of restrictive immunity
sought to justify inconsistencies in State practice by drawing distinctions between
different types of State activities.

202, Several representatives, in favour of absolute immunity, were of the view that
the historical background and the legislation and jurisprudence of States showed
that the principle of State immunity had long been and continued to be a
fundamental rule of international law. They were of the opinion that the draft
articles should reflect State immunity as a well established principle of
international law, based on the sovereign equality of States as enshrined in the
Charter of the United Nations and as upheld by the national laws and judicial
practice of many countries. The point was made that State immunity could be
compared to an exception to the principle of the territorial sovereignty of States,
and that the voluntary and mutually undertaken obligation of every State to
respect, within the sphere of its jurisdiction, the immunity of other States was
not a limitation but an affirmation of sovereignty. The pcint was made that, in
light of the modern tendency for the State sector to occupy an important place in
the economy of many countries, including the developing countries, attempts to view
the aspects of the economic functions of States as not relating to their public
activities were increasingly futile. The view was expressed that in international
relations a State always acted as the holder of governmental power, regardless of
the organ which acted in its name in pursuina economic activities, It was
incorrect, it was said, to attribute differences in approach on the question of
State immunity to ideological differences, as such was not in fact the case. A
careful study of the positions of States showed that the groups of States
supporting the two differing concepts of State immunity were not divided on the
basis of differences in ideology.

203. The principle of sovereign equality of States, it was said, offered broad
possibilities of protecting the interests of different States in an appropriate
way. Exceptions to the principle of State immunity should be elaborated on the
basis of State consent by mean= of agreements entered into when contracts were
signed. The issue was not a conflict of sovereignty between two States but the
guestion of the status of the State in relations governed by civil law or in other

looe



A/CN.4/1.382
English
Page 52

similar relations. 1In such cases immunity from jurisdiction should be the rule and
exceptions should be based only on a waiver of immunity by a State on a purely

ad hoc basis., A State could be sued in a foreign court only if it gave itss clearly
expressed consent, as indicated in draft article 8. Materials on State practice,
including the practice of the socialist countries and developing countries, should
be consulted as widely as possible. Part III of the draft articles did not take
that practice into account, but the fact that a large number of States based their
development on the State sector of the economy could not be ignored.

204. The view was expressed that the immunity of States from the jurisdiction of
foreign courts was based legally on the accepted principle of par in parem non
habet imperium, on which part II of the draft articles was based. The attempt in
part III of the draft articles to utilize the concept of restricted or functional
immunity was, in effect, a violation of that principle and the main cause of the
complications in the work of the Commission. The concept contradicted the
principles of sovereign equality of States and non-interference in internal affairs
laid down in the Charter of the United Nations. Supporters of the concept of
restricted immunity sought to draw a distinction between the public and the private
activities of States and contended that a State was comparable with a private
individual when conducting commercial activities. There were no.grounds for
considering that a State acted in the economic field as a private and not as a
sovereign person. The concept of "functional immunity" was, it was said, even less
justified in countries with centrally-planned economies where foreign trade
activities were carried out not by the State itself but by State enterprises
completely separate from State juridical entities under national law and, as such,
enjoying no immunity from foreign jurisdiction.,

205. The view was expressed that court practice in States which sought to apply the
concept of functional immunity was variable and inconsistent and could not be
accepted as conclusive. It was not true that the concept of functional immunity
provided two-way advantages. In reality, it worked to the advantage of the
stronger, developed States, and against the weaker States since most commercial
transactions were concluded in developed countries and most proceedings were
initiated there, whereas the States involved in those proceedings were often
developing countries. Cases where distraint was imposed upon the property of a
foreign State and it was summoned to appear in property actions before a foreign
court were, it was said, violations of international law and could not serve as
precedents for the work of codification. The guestion of the jurisdictional
immunities of States was a matter of public international law, while civil cases in
national courts were a matter of private international law. The attempt to combine
the principles of public and private international law in one convention could
hardly be considered productive.

206. The premise on which the draft articles were based, namely, that there was a
prevailing adherence to a functional or restrictive concept of State immunity did
not, it was said, correctly reflect the existing situation. The concept of
"functional immunity" was based on the premise that a State could act in two
different cap "*te.: acts which were manifestations of State power, jure imperili,

and acts of o or commercial nature, jure gestionis. There were basic
doubts as to . *h a concept was practicable and sound, and whether a
distinction - between the sovereign and non-sovereign acts of a State.
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207, Ideological and doctrinal differences should, it was said, be taken into
consideration inasmuch as they were reflected in State practice and in national
legislatior. However, attempts to impose the existing practice of a few developed
Western countries on the entire international community, while disregarding the
practice of the entire group of socialist States and that of a number of developing
countries, was unacceptabie. The sixth report of the Special Rapporteur took
insufficient account, it was observed, of the positions of all groups of States and
had consequently come to unbalanced conclusions. If that process continued, it
would result in draft articles which limited in essential respects, or even
eliminated, the jurisdictional immunities of States and their property.

208. Several representatives expressed support for the principle of restrictive
immunity as reflected in judicial practice. The provisions of draft articles 13,
14, 16, 17 and 18 which, it was said, followed the restrictive doctrine, with
respect to actions in rem and in personam, reflected a realistic approach to the
establishment of unified rules on State immunity. The endeavours to draw a
workable distinction between acta jure imperii, which were covered by immunity, and
acta jure gestionis were commended. Attempts to view State commercial activities
differently from those conducted by private entities would grant States unfair
advantages. In principle, when a State engaged in private-law activities, it
placed +« - If on an equal footing with private contracting parties and must also
accept tun. .erms of law applicable to the latter.

209, The view was expressed that examination of actual State practice clearly
evidenced the recognition that immunity was far from absolute. The operation of
reciprocity was bound to lead to an increasingly clear record of State practice
restricting jurisdictional immunities. For the Commission to take anything but a
functicnal approach would be unrealistic and retrogressive. Criticisms that the
functioral approach, which recognized the limited nature of sovereign immunity was
aimed at maintaining the dominance of certain States were, it was said, puzzling.
Such criticisms were out of place unless they could be substantiated. The
sovereign equality of States was not at issue. To suggest a greater or lesser
degree of immunity was not to imply that States were not equal or that some enjoyed
limited sovereignty, but simply to discuss at what level all equally sovereign
States enjoyed immunity. The idea that not regarding States as immune in every
respect amounted to support of colonialism was so bizarre as not to deserve
comment. Rather, there was the question whether those who favoured the broadest
possible notions of sovereign immunity were seeking to give their State-owned
multinational corporations a competitive advantage and still greater power in
developing countries. The question was the practical one of whether to exclude a

particular type of activity by a State from the jurisdiction of the courts of
another State.

210, One representative, regretting that the work of the Commission was still
hampered by the inflexibility with which proponents of absolute immunity and
proponents of restrictive immunity adhéred to their respective positions, expressed
the view that the partisans of absolute immunity seemed to overlook the fact that
they did not hold that a State could never be cited as defendant before the courts
of another State, but merely that it could not be so cited without its consent. 1In
practice, most States proclaiming theoretical adherence to absolute immunity had
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entered into a considerable number of bilateral agreements which made their actual
positions on immunity indistinguishable from that of States which followed the
regstrictive doctrine. There was no reason why the Commission should not be
permitted to elaborate a draft multilateral instrument or a set of draft articles
based on the restrictive doctrine which would only bind those States that chose to
sign and ratify it.

211. Another representative expressed the view that, while the traditional rule had
always been that no State could be impleaded in the courts of another State without
its consent, the rule dated back to the days when Governments and instruments of
State were reserved exclusively for preserving law and order and for self-defence
against external powers. Yet as State activities extended to other areas, notably
in the field of international commerce, the doctrine of absolute immunity had been
questioned in the case of activities which were not strictly State functions.

212. The view was expressed that the structure of the draft articles was logical
and conformed to a general principle, of uncontested importance, that of immunity.
However, immunity should be limited in order to prevent a situation in which an
individual would be helpless in his legal dealings with a State of which he was not
a national. The view was expressed that the draft articles in.part III were
limited in scope and would not adversely affect the sovereignty of a State claiming
immunity. It was noted with satisfaction that among the materials available to the
Special Rapporteur was the 1972 European Convention on State Immunity which served
as a model for some States.

213. The observation was made that most of the conclusions reached by the
Commission, in the five new draft articles, were based on considerations of logic
and followed the two basic cases formulated in draft articles 12 and 15
provisionally adopted at previous sessions of the Commission, albeit with some
reservations, The five new draft articles sought to avoid any possible abuse in
the interpretation of the exceptions to State immunity. The Commission had tried
to describe with as much precision as possible the situations in which the basic
principle of State immunity should not apply, limiting the exceptions to cases in
which the application of the principle of State immunity would result in a
jurisdictional vacuum and to activities carried out within the territory of the
forum State. It was understood that the general rule of State immunity would
prevail since the clause "unless otherwise agreed between the States concerned" was
used at the beginning of each of the draft articles. The point was made that the
provisions of draft articles 13, 14, 16, 17 and 18 depended on the will of the
parties and were therefore binding only in so far as the parties had not entered
into other agreements., The clausge "unless otherwise agreed between the States
concerned" at the beginning of each draft article meant that the substantive
provigsions of all five draft articles were, in effect, of a purely residual nature
and that States may choose to act guite differently from the rules established in
the draft articles. The observation was made that, though the spirit behind the
formulation of that clause was understood, uncertainty arose as to whether the
exceptions envisaged would actually be incorporated into State practice.
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214. One representative stated that, as party to the 1972 European Convention on
State Immunity, his country was interested in seeing the law develop on the basis
of a pragmatic compromise between the two conceptual approaches through a spirit of
realistic adjustment to contemporary reguirements. It was in that light the he
viewed the five new draft articles and he hoped that a compromise text would emerge
which would remove existing uncertainties and inconsistencies and unify and

harmonize the different approaches currently evident in both the national and
international fields.

215, Another representative considered that it was likely that agreement could be
reached on an exception to the jurisdictional immunity of States with respect to
their enterprises in the territory of another State and cases of rights in rem in
immovable property situated in the territory of another State, even though in the
latter case a distinction should be made based on the use and character of the
immovable property. Such property could be subject to local legislation and courts
in so far as it was subject to the civil jurisdiction of the State in which it was
situated. That was one example of the application of the principle of State
immunity and of the fact that exceptions to the principle could exist, though only
in very limited areas and in very clearly defined circumstances. A thorough study
of the legislation and practice of States could lead to a generally acceptable text
based on the principle of State immunity and containing a reasonable number of

precisely defined and strictly limited exceptions relating to certain specific
areas of States' activities.

216. The view was expressed that there was merit in the argument that within
certain fields of contract law the restrictive doctrine ought to be somewhat
modified because of the fact that the distinction between commercial purposes and
governmental service was not always workable with respect to developing countries.

217. Some representatives expressed misgivings at the number of exceptions to the
principle of State immunity in draft articles 13 to 18. The draft articles should
be carefully reviewed so as to prevent, it was said, the exceptions from becoming
the general rule. An indiscriminate number of exceptions would, it was said,
undermine the basic principle of immunity. The point was made that draft

articles 16, 17 and 18 included, among the exceptions, activities which were not
clearly attributable to a State. The question was raised, with respect to draft
article 17, whether a State's involvement through a public enterprise in activities
giving rise to fiscal obligations justified the approach that such activities were
directly attributable to the State. The same observation, it was said, applied

with respect to draft article 18 and the question of participation in companies and
other collective bodies.

218. The point was made that the draft articles should define more precisely the
immunity of States with respect to activities ard properties serving to accomplish
diplomatic and consular functions, and it was also necessary to take into account
the fact that States were engaging more and more in economic activities under

intergovernmental agreements or contracts and must enjoy full jurisdictional
immunity in that respect.
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219. The view was expressed that the draft articles should not affect the
immunities enjoyed by foreign States under such specific rules of international law
as those concerning embassies and consulates; nor could part III of the draft
articles regulate immunities from measures of execution. The reservation expressed
in paragraph (4) of the commentary on draft article 17 should therefore be extended
to all of the relevant provisions of the draft articles., Only exceptions that met
a recognized need, it was observed, should be included, provided they respected the

| principle of the sovereign equality of States. The latter principle should be
i reconciled with that of co-operation.

220, The view was expressed that the difficulties in the present topic stemmed in
part from the fact that the practice of States was rather limited and that only a

| few countries had enacted legislation on the matter. Though, for historical
' reasons, there was a lack of relevant case~law in many countries, the study of

State practice should not be limited to judiciali proceedings but should also
include legislative practice. The absence of judicial practice in some States

- which recognized the absolute immunity of States should not be interpreted as

practice subsgtantiating a trend towards restrictive immunity on the ground that
there were no judgements or decisions on matters relating to State immunity. The

| total, or almost total, absence of legal practice in the field of jurisdictional
| immunity of States in the socialist countries did not mean that they had adopted a

restrictive approach to immunity. On the contrary, the non-existence of judicial

| decisions showed that no proceedings had been held in those countries against a

foreign State. When an action against a foreign State was filed in their courts,
the case was dismissed on the grounds that a foreign State could not be sued. Such

procedural decisions taken by their courts were as a rule not made public,

221. The observation was made that, while several States had recently embodied in
their legislation the concept of restricted immunity, the great majority of States,
and particularly the developing and socialist countries, did not share that
concept. Imposing such a concept on the work of the Commission. would give rise to

- complications and reservations. The results were apparent in draft articles 12 to
| 14, 15 (2), 16 and 18, which were unbalanced and unacceptable. It was difficult to
| imagine that many States would be able to support a trend in which States were

assimilated to private individuals for the conclusion of commercial contracts and
would be bound to submit progressively, exception by exception, to the jurisdiction
of a foreign court. The Commission should give further thought to whether it was
appropriate to prepare texts on the basis of the idea of restricted sovereignty.
Otherwise, the document prepared by the Commission would be only an intellectual
exercigse and would not serve any useful purpose, since States which could accept it
already had national legislation on the matter and would continue to abide by it,
while States whose national legislation was based on the principle of the
jurisdictional immunity of States would not accept it as a codification and

1 progressive development of the norms of international law.

222. Some representatives, noting that the jurisdictional immunity of fore;gﬁ

 States was a bsic principle of the national legislatsion of their countries, made

the point that it was difficuilt to find cases in which jurisdictional immunity had
been recognized in their judicial practice. Their judicial institutions strictly
respected the principle of the jurisdictional immunity of foreign States and, in
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the absence of the explicit consent of the foreign State, they dismissed cases in
which a foreign State was named defendant. It was understood in such cases that
the court decided neither on its competence nor on the problem of immunity, since
immunity was prescriped by law. Problems relating to the jurisdictional immunity
of foreign States were disposed of in the same way in the legislation of many other
countries. That went to substantiate the contention that conceptual differences
could not be ignored, because they stemmed from the legislation and practice of
States, neither of which had been thoroughly studied. The point was made by one
representative that a decree enacted in 1979 in his country in the field of private
international law prescribed that its courts and other authorities could not assume
jursidiction, in proceedings against a foreign State, authority, or agency, or a
person acting as diplomatic representative or otherwise enjoying immunity from
jursidiction, unless the foreign State had expressly waived its immunity. The same
rule was stated inversely in that part of the decree dealing with decisions of
foreign courts in proceedings instituted abroad against the State.

223. Several representatives drew attention to difficulties faced by newly
independent countries, in that their experience, particularly their judicial
experience in relation to the topic under discussion, was relatively limited. They
had, most often, participated not as a forum State but as a defendant or potential
defendant State. This 4id not necessarily mean that such countries had nc law on
the subject, since, for example, developing Commonwealth countries followed the
common: law. Yet few of such countries had codified their domestic law. The
essential point was, therefore, that in determining their policy, developing
countries had to see themselves both as a forum State as as a defendant in another
forum. They must survey the whole spectrum of political, legal and econcnmic
considerations involved, taking into account that the interests of a deweloping
country were, in some important respects, different from those of a developed
country. Hesitancy was expressed with respect to some of the proposals
provisionally adopted by the Commission. It was necessary, it was said, to provide

more evidence of State practice in respect of certain draft articles, such as draft
article 16.

224. The draft articles as a whole, it was said, were at variance with certain
basic tenets of the strategy for the establishment of a new international economic
order which was aimed at restructuring internatiocnal economic relations on a more
just and more democratic basis. The view was expressed that existing juridical
practice protected developed countries rather than developirg countries. The
proposed draft articles were designed, it was said, not only to sanction the
privileged position of some industrialized countries but also to favour economic
domination by transnational corporaticns. The view wags expressed that the
Commission should deal with the concerns of developing countries in a manner that
would enable those countries to pursue their socio-economic programmes. The
Commission should take more fully into account the concerns and needs of the
developing countries in the reasonable protection of their sovereign rights to
pursue policies in line with the objectives of economic and social development.
Where there was a conflict of sovereignty between States as a result of the
presence of one sovereign authority within the jurisdiction of another, a balance
had to be struck on the basis not only of equality of sovereign rights but also of
equality in sovereign duties. The acceptability and durability of that balance
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depended to a large extent on how responsive it was to the actual needs of most
States. The Commission should arrive at appropriate safeguards which would prevent
undue sacrifice of jurisdictional immunities in particular situations.

225. The view was expressed that some States, in the absence of a body of treaty
norms, had begun to adopt internal legislation which could have the effect of
precluding States from flexibly negotiating and accepting a multilateral instrument
in the future. Some of the laws, based on the theory of restrictive immunity,
contained many norms that greatly diluted the right of States to jurisdictional
immunity. Some forum States, referring to the independence of the executive and
judicial branches, refused to intervene in their own courts on important matters
when so requested by foreign States. A State, however, could be held directly
responsible for the acts or omissions of any of its organs which violated the
rights of another State. Without necessarily wiolating the principle of the
division of powers provided for in its constitutional system, the executive branch
of a State had an influential role to play in that field. Likewise, it was found
to be true that, with notable exceptions, the legal obligation upon which States
based their behaviour, when they followed customary interpational law, was less
evident in the judiciary and the legislature than it was in government organs in
direct contact with foreign States. The divergencies of approach in different
States made it all the most important to clarify the existing law on State immunity
and promote its standardization.

225, Several representatives favoured the adoption of a universal legal instrument,
on the jurisdictional immunities of States and their property, which would be
acceptable to the largest possible number of States. The need to strike a balance
between the notions of absolute and restrictive immunities was emphasized, It was
noted that all States granted and enjoyed jurisdictional immunities and that there
must therefore be a continued search for a just and equitable solution to the
problem of the allowable extent of jurisdictional immunity to be accorded in a
given set of circumstances. The hope was expressed that part IV of the draft
articles would help to enhance the balance «f the provisions of the draft articles
as a whole.

227. One representative, referring to the difficulties encountered by the
Commission, considered that the process of codification would be further improved
hy incorporation of the following ideas in the draft articles: (a) explicit
recognition of the principle of the sovereign equality of States; (b) full
reflection of international practices, taking into account the interests of all
parties; and (c) the promotion of exchanges and co-operation between all States.

A8 to the first idea, it was quite obvious, it was said, that two different
doptrines currently existed on the subject, but it was also obvious that the
principle of immunity was still widely respected and that its validity was generally
revognized even by States advocating limited immunity in their legislation and
judicial practice. Though draft article 6 had yet to appear in its final form, the
Commission was already flooded with exception clauses whose scope sometimes went
heyond the present practice of States advocating limited immunity and which
threatened to overshadow the key article. Such a situation, if left uncorrected,
would render the important principle of jurisdictional immunity meaningless. There
was no objection to inclusion in the draft of certain reascnable exception clauses,
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for circumstances which were exceptional, such as counter-claims, ownership,
possession and use of property, and ships employed in commercial service, on the
understanding that such exceptions would complement and not negate the principle of
the jurisdictional immunity of States. As to the second idea, the extensive
documentation provided by the Special Rapporteur had been mainly drawn from certain
countries advocating limited immunity, while the practices of other countries, in
particular developing countries, were poorly represented. A considerable number of
countries which were not in favour of limited immunity had neither legislation nor
practice in the field, or had only limited legislation and practice. However, when
a foreign court sought to impose compulsory jurisdiction on them, they had to .
object by various ways and means, including diplcmatic negotiations., Great
importance should be attached to practices of that nature in the codification
process, Any legal inetrument that was to be generally acceptable t¢ the
international community must be based on a wide range of practices of the majority
of the members of the community and take into account the interests of all sides.
Such was the essence of induction, whose importance in the codification of
internationzl law was seif-evident. As to the third idea, it should be asked
whether recognition ¢f the jurisdictional immunity of States might affect
international economic exchanges by putting States in which trade relations were
State-run above the law when business disputes arose. In that regard, it should be
pointed out that the jurisdictional immunity of States had never been a truly
absolute rule, because States could always accept the jurisdiction of a foreign
court on a voluntary bzsis or agree on dispute settlement procedures other than
judicial settlement. Even more important in that respect was the fact that many
States carried out their commmercial and other activities mainly through
corporations which had legal persorality; when those activities gave rise to a
dispute, they would not invoke jurisdictional immunity. The courts of mary
countries had never heard arbitrary cases against another State. The principle of
jurisdictional immunity did not, therefore, imply the relief of responsibilities
incumbent upon a State, but merely regquired the court of one State not to impose
its jurisdiction on another sovereign State at will. As to disputes arising out of
international exchanges, especially economic exchanges, after reviewing all
practices in that field, it should be possible to elaborate practical provisions to
complement and develop the principle of jurisdictional immunity of States. The
wish to maintain friendly relations and enter into economic exchanges with all
countries on the basis of equality and mutual benefit was an important factor.

228, The point was made that the ultimate objective of the work of the Commission
on the present topic -~ a treaty or some other kind of "normative statement" - would
depend upon a variety of factors, including the particular needs of the
international community, the degree of agreement among States and the current
condition of State practice. The question was raised as to whether State practice
on the present topic should be left to itself to continue its process of
development, or whether that process should be accelerated by the drawing up of a
convention. The advantages and disadvantages of leaving State practice to develop
in its own way needed to be considered. The Special Rapporteur had provided a
compilation of the law which represented current State practice in the area and
which contributed to the development of such practice. The time was approaching
when the Committee must look ahead to the future direction to be taken by the
Special Rapporteur's remarkable contribution. The view was expressed that, having
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regard to the range of solutions adopted by all existing national legal systems, it
was almost impossible to f£ind universally acceptable common denominators. Thus,
the Commission had to choose between two different concepts and questions may be
raised as to the fate of the draft articles once they were adopted. A less
ambitious draft, which attempted to set forth more general principles and rules,
would perhaps have been more useful.

229. As to the forthcoming seventh report of the Special Rapporteur on State
immunity, with respect to attachment and execution, it was observed that the
interests of developing countries would be better served if an adequate level of
immunity from attachment and execution could be maintained. The current practice
of States was far from uniform. It was said that too many presumptions of consent
to jurisdiction should be avoided but, at the same time, the doctrine of State
immunity should not be rendered meaningless by too wide exceptions to State
immunity with regard to execution and attachment. Nevertheless, a decision of a
court of law would lack meaning if it could not be executed against the will of the
losing party and it was important to bear this consideration in mind. There was,
it was said, no strict parallelism between, on the one hand, the question of
immunity from jurisdiction and exceptions to such immunity and, on the other,
immunity relating to attachment and execution. The former concerned legal
relationships, such as contracts; the latter concerned assets. The right balance
had to be found between consideraticns relating to the nature of the assets and the
need to respect rules on State immunity, and especially on exceptions thereto.
Confidence was expressed that the Special Rapporteur and the Commission would
achieve the right balance without indulging in considerations of an a priori oz
political nature which would hinder the development of the law.

230. The view was expressed that the Commission should, once it had examined all
the exceptions to the principle of State immunity, review all the draft articles of
part III, with a view to resolving disagreements, before embarking on a second
reading of the draft articles as a whole. Though not the Commission's normal
practice, such a procedure may ensure wide acceptance of the draft articles. The
hope was expressed that the Commission, would expedite its deliberations on draft
articles 19 and 20, establish the overall scheme of the draft articles on the topic
as soon as possible, and try to complete a first reading of the draft articles as a
whole before the end of the five-~year term of its current membership. OCne
representative hoped that the Commission would complete its work on exceptions at
its forthcoming session and move on to the question of immunity from execution.

231. The point was made that the réport of the Commission did not contain the usual
summary of the discussion on draft articles 16, 17 and 18, though these draft
articles had been examined for the first time in 1984. 1Information on the main
trends of debate would have been very interesting. The point was also made that
the objections of some of the members of the Commission reflected in the summary
records had not been adequately summarized in the report of the Commission.
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2. Comments on draft articles

(a) Articles provisionally adopted by the Commission

Article 1. Scope of the present articles

232. The point was made that draft article 1 could be interpreted as stating the
basic principle of the immunity of a State. A more specific and prominent

statement, in draft article 1, of the basic principle of the immunity of a State
would be desirable, however, as the draft articles dealt mostly with exceptions.

Article 2, Use of terms

233. The point was made that the term "commercial contract", which paragraph 1 (g)
of draft article 2 sought to define, was found repeated in the English and Frerich
texts of subparagraph (i) and this seemed incorrect. The observation was also made
that in the country of the representative making the statement, a contract was a ;
contract whether or not concluded for commercial purposes and the same civil law 3
was applicable in either case.

234, It was noted that draft article 2, correctly, did not mention profit-seeking
in its definition of "commercial contract" in subparagraph (i) of paragraph 1 (q).

Article 3, Interpretative provisions

235, The point was made that paragraph 2 of draft article 3 had been improved by
inclusion of a reference to the purpose of the contract. However, the text of
paragraph 2 of draft article 3 would need, it was said, further review in light of
paragraph 1 (g) of draft article 2. "here was, for example, no reference to
“transaction" in paragraph 2 of draft article 3.

236. The view was expressed that the nature of the contract should be the sole
criterion for determining the public or private character of a contract. An
additional reference to the purpose of the contract may make it possible to exclude
virtually everything from the jurisdiction of the court of another State. This
would be a regressive step.

237. The point was made that the purpose of a contract may not be a useful
interpretative criterion as it would introduce a subjective element and could lead
to non-uniform application of the draft articles.

238. The observation was made that, in a field so vital to developing States as
that of commercial relations, there seemed to be a possibility of dangerous
confusion. It was also said that if the exceptions to State immunity were to be
considered derogations from the principle of immunity, it went without saying that
they would be interpreted restrictively and that, in case of doubt, interpretation
should favour State immunity.
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239. One representative was of the view that, unfortunately, the false criterion of
profit-making appeared to have influenced the language of draft article 3. As
contrary to observable current tendencies in the development of law on the subject,
the purpose of the contract was to be taken into account, in draft article 3, in
determining the character of the contract. This would imply that if profit-making
was not the motive behind the contract, the latter would not be a commercial
activity. The intrusion of the purpose of the contract into characterization of a
contract as a public or private act was contrary to the unmistakable trend in
recent years. More and more States, whether the members of the Council of Europe
in.the 1972 Convention or Canada in its 1982 Statute, had, it was said, opted for
the nature of the contract as the sole criterion of its public or private
character. Such a trend was likely to continue and represented the progressive
development of law on the subject. It was reflected in the work of learned bodies
such as the International Law Association and in recent literature on the subject.
Any return to the criterion of the purpose of the contract would be a regressive
development and would not receive the acceptability which was the only measure of
gsuccess of any new formulation of legal norms by the Commission. Thus, draft
article 3 deserved a further hard look with a view to ruling out the purpose of the
contract as a measure of its public or private nature, and so bringing the draft
article into line with the spontaneous progressive development of the law.

240. The point was made that the language of paragraph 2 of draft article 3 was
vague and did not clarify which entity was competent to determine whether a
contract was commercial or otherwise. If such a determination were exclusively
unilateral, the foreign State would be placed in a2 disadvantageous position and
that would give rise to constant disputes. The observation was made that, in the
penultimate line of paragraph 2 of draft article 3, it was unclear to which State
the words "that State" referred.

Article 6. State immunity 4/

241. Several representatives, noting that draft articles 13 to 18 established a
régime of exceptions to State immunity and related to a wide range of subjects on
which there were divergent attitudes and practices, pointed out that draft

article 6, on the basis of which such a régime had been established, did not set
out the jurisdictional immunity of States as a general rule or principle. They
were of the view that there should be a clear and unambiguous statement of the main
principle, given the existence of wide-ranging exceptions.

242, The view was expressed that the paragraphs of draft article 6 should be
combined in a single provision stipulating that a State enjoyed immunity from the
jurisdiction of another State under international law, and that such immunity would
be enjoyed in accordance with the provisions of the present articles.

243, The provisions of draft article 6, in their present form, seemed to reflect,
it was said, an absence of theoretical clarity on the subject. The draft article
should, it was alsoc said, simply declare the principle that a State was immune from
the jurisdiction of another State.
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244. The point was made that the provisions of paragraph 1 of draft arcicle 6 were

incorrect since they stated that a State enjoyed immunity from the jurisdiction of

another State in conformity with "the present articles", when in reality it enjoyed
such immunity under international law.

245, The view was expressed by one representative that the jurisdictional immunity
of States and their property had always been recognized as a firmly established
rule of international law. Yet the principle had not enabled the Commission to
make progress despite provisional adoption of six additional draft articles at its
thirty-sixth session. The adoption of six additional draft articles, before draft
article 6 had clearly and definitively stated the fundamental rule of State
immunity, exacerbated serious differences of opinion. Many representatives would
have preferred, it was said, constructive criticism and suggestions with respect to
the present wording of draft article 6 and the Commission had decided to reconsider
the draft article at subsequent sessions. Yet draft article 6, which had been
termed the key to the draft articles as a whole, had not been properly considered
at the Commission's last session.

Article 7. Modalities for giving effect to State immunity

246. The observation was made, with respect to paragraph 2 of draft article 7, that
it was not sufficient that a State should have been the object of the proceeding
against it, but also that the result indicated was produced. The point was made by
one representative that the provisions of paragraph 2 of draft article 7 (in terms
of which the court of the State of the forum must declare that it had no
jurisdiction in cases where a determination which might affect the rights,
interests, properties or the activities of the foreign State was to be obtained,
even vhere the foreign State was not named as a party to the proceeding) would
raise a serious problem. The jurisprudence of the representative's country took a
Gifferent position, as could be seen from a recent decision of its Court of
Cassation. Such jurisprudence could no doubt be explained by a desire not to give
the State of the act a monopoly over the determination on rights, interests or
property which might belong not to it but to someone else, for example a national
of the State of the forum, and by the fact that the court of the claimant's
nationality was all too often the only court to which he had in fact recourse. It
was clear that paragraph 2 of draft article 7 would be read in the light of the
exceptions to the principle of State immunity set out in part III of the draft
articles, but it was questionable whether such exceptions were capable of allaying
misgivings.

247. The view was expressed that paragraph 3 of draft article 7 should include the
concept that the State itself had the right to determine, in conformity with its
national legislation, what should be considered its organs, agencies or
instrumentalities.

248, The view was expressed that it would be more appropriate, in paragraph 3 of
draft article 7, to refer to "functionaries" rather than "representatives". The
term "representatives" could, it was said, be confused with diplomatic and consular
agents who had a different legal status in international law.
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249. The view was expressed that two additional paragraphs should be added to draft
article 7, the first requiring States to enact legislation on State immunity from
the jurisdicticn of the courts of other States, the second requiring a State to take
necessary measures to prevent physical or legal persons of its nationality from
abusing procedures under its national legislation to the detriment ¢f other States.

Article 8. Express consent to exercise of jurisdiction

250. The suggestion was made that a second paragraph, with a view to strengthening
the provisions of paragraph 2 of draft article 5, should be included in draft
article 8, providing that the entering of an appearance by a State in a proceeding
before the court of another State should not be iinterpreted as proof of express
consent to the jurisdiction of the court.

251. The point was made that in subparagraph (c) of draft article 8, a State's

declaration of consent to the jurisdiction of a foreign court should be express and
in writing. .

Article 9., Effect of participation in a proceeding before a court

252. The point was made that a provision should be included in paragraph 3 of draft
article 9, to the effect that a State's failure to appear in court would not result
in the State losing its immunity under international law.

Article 12. Commercial contracts

253. The observation was made that draft article 12 tried to find a middle path
between varying approaches and had much to commend it, but it would be preferable,
for various reasons, if the article were drafted in terms of commercial activities
rather than commercial contracts, since that might simplify or eliminate many other
problems, such as those relating to contracts of employment in draft article 13, and
might even make such a separate article completely unnecessary.

254. The view was expressed that the provisions of draft article 12 found sufficient
pupport in case-law and treaty-practice. The point was made that in private
international law the connection with the territory of the State of the forum was a
basic requirement; though the parties to a contract were permitted to choose a forum
notvithstanding the absence of a territorial or other connection.

286. The view was expressed that draft article 12 envisaged that jurisdiction would
he asserted on the basis of the applicable rules of private international law. The
problem was whose standards would be applied in determining such rules and whether
there was agreement on all aspects of the rules relating to the taking of
jurisdiction. The area of the extra-territorial application of laws provided a
specific example. The Commission should, it was said, give some further thought to
the implications of the present provisions of draft article 12.
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256. The view was expressed that a State with enterprises whose funds were clearly
separated from those of the State should not be subject to the jurisdiction of other
States for the liabilities of such enterprises. No agreement, it was said, could be
reached on any draft article which did not provide definitively for such cases.

257. The point was made, with respect to paragraph 2 (a) of draft article 12, that
there was no clear distinction between a "contract concluded between States®™ and a
contract concluded "cn a Government-to-Government basis". The point was also made
that the concept of implied consent to the jurisdiction of a foreign court
introduced in draft article 12, paragraph 2 (a), was not acceptable.

258. The question was raised, with respect to paragraph 2 (b) of draft article 12,
as to whether the express agreement of the parties to a commercial contract would be
accepted by the courts of a State which applied the restrictive theory. If that
provision was not to be interpreted as running counter, to the specific provisions of
the municipal laws of the forum State or its public policy, the words "cannot invoke
immunity® in paragraph 1 should be replaced by "may not invoke immunity".

Article 13. Contracts of employment

259. Some representatives considered draft article 13 acceptable in principle and,
subject to certain drafting reservaf:ions, approved of its general structure and
content. They were of the view that courts of the State of the forum should
exXercise jurisdiction over matters relating to local labour and that the exceptions
in paragraph 2 of draft article 13 made clear that such was the intention.

260. The draft article, in the view of one representative, sought, successfully, to
maintain a delicate balance between the competing interests of the employer State
with regard to the application of its administrative law and the overriding
interests of the State of the forum in the applicaticn of its labour law and, in
certain exceptional cases, in retaining exclusive jurisdiction over the
subject-matter of a proceeding.

261l. One representative noted with satisfaction the statement, in paragraph (12) of
the commentary to draft article 13, that employees might still have recourse in the
State of the forum for compensation or damages for "wrongful dismissal®.

262. One representative, noting that paragraph 1 of draft article 13 stated that
immunity could not be invoked in a proceeding which related to a contract of
empl~yment if the employee was covered by the social security provisions of the
foru State, questioned what the position would be in a proceeding instituted with a
view to obtaining local social security coverage. Such a case often arose and had
generally been concluded by agreement between the parties following correspondence
with the foreign State. The present formulation of paragraph 1 of draft article 13
would, it was said, accord the employer State the absolute discretion to decide
whether its employees were to be placed under the social security system of the
forum State or under its own system or, even, whether to provide them with any
coverage. Thus, a foreign State could easily avoid being made subject to the
jurisdiction of the forum State Ith respect to contracts of employment simply by
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not having its employees covered by the local social security system. Such a
possibility was unacceptable. One solution would be to state in paragraph 1 of
draft article 13 that proceedings relating to local social security coverage would
be subject to the jurisdiction of local courts. Another solution would be to omit
reference to local social security in paragraph 1 of draft article 13.

263. The view was expressed that draft article 13 was unnecessarily protective of
States with advanced social security systems and may adversely affect developing
countries which might not have a choice as to whether or not to place locally
recruited employees under a local social security system. 1t appeared to be another
way, it was said, of taking away rights or options granted under the Vienna
Convention on Diplomatic Relations, particularly in article 33 of the Convention.

264. The view was expressed that the provisions of paragraph 1 of draft article 13
shculd be extended by eliminating the condition relating to social security or
replacing it with a more general and flexible condition. One representative was of
the view that subjection of an employee to local social security provisions was not
the most relevant criterion for establishing absence of immunity. A more
appropriate criterion would be absence in the contract of clauses excluding the
application of local law. Another representative considered the applicability of
the whcle body of labour law a suitable criterion. Not all States had social
security provisions in the narrow sense of the term; and the State of the forum had
a legitimate interest in other areas of employment relations, such as those
mentioned in paragraph (5) of the commentary to draft article 13.

265. The overriding interest of the State of the forum did not stop at the
enf~:cement of its social security provisions but extended to "the application of
its jabour law" in general, as indicated in paragraph (6) of the commentary. The
wording of draft article 13 should therefore be amended.

266. Another representative considered that a distinction should be drawn between
persons employed for general tasks and persons employed for specific tasks; immunity
applying only in the former case. The nature of the work done and services

per formed should be the criterion. As presently worded, draft article 13 used the
object of work as the criterion and this was not appropriate.

267. The exemption from local Jjurisdiction provided for in paragraph 2 (a) of draft
article 13 with respect to the performance of services associated with the exercise
of .governmental authority was not, in the view of one representative, appropriate.
The broad interpretation of the provisions of paragraph 2 (a) in paragraph (l1l1) of
the commentary to article 13 tended, he said, to confirm his reservations. Aanother
representative did not share the broad interpretation of the provisions of
paragraph 2 (a) in paragraph (l11) of the commentary to draft article 13 and was of
the view that if such an interpretation were accepted, article 13 may lose almost
all its wvalue.

268. The point was made that the present provisions of subparagraph 2 (b) of draft
article 13 did not seem to precisely reflect what paragraph (12) of the commentary
to draft article 13 seemed to consider was the intention of subparagraph 2 (b),
namely, that proceedings relating to the renewal of a contract or to reinstatement
would not fall within the competence of local courts, whereas proceedings to obtain
compensation would do so.
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269. The point was made that employees of dual nationality, i.e. nationality of the
employer State and of the State of the forum, should also be covered by the
exception in paragraph 2 (d) relating to a national of the employer State.

270. The point was made that the provisions of paragraph 2 (e) seemed to conflict
with the provisions of paragraph 1 of draft article 13.

271. The view was expressed that the provisions of paragraph 2 (e) could be omitted,
since the fact of determining whether there was immunity from jurisdiction
presupposed that jurisdiction would otherwise exist. The existence of an agreement
denying jurisdiction to local courts and of public policy rules making such
agreement inapplicable concerned the existence of jurisdiction in the first place.
The situation would be the same between private subjects. Such provisions,
therefore, were outside the sccpe of the law on State immunity or exceptions thereto.

272. Furthermore, doubts were expressed as to the interpretation of paragraph 2 in
relation to the beginning of paragraph 1 of draft article 13.

273. The observation was made that draft article 13 covered an area distinct from
that covered by draft article 12. State immunity was not wholly denied but merely
confined to areas where the exercise of local labour jurisdiction would constitute
an infringement on the sovereign authority of another State. There appeared to have
been an overlap or concurrence of jurisdiction, and the choice must be made between
local labour law and jurisdiction and the administrative law and jurisdiction of the
employer State.

274. The view was also expressed that the redrafting of draft article 12 in terms of
"commercial activities" might simplify or even make draft article 13 unnecessary.

If draft article 12, however, remained as presently drafted, article 13 seemed
correct but it might not cover all the situations it should in all legal systems.

275. Some representatives considered that the provisions of draft article 13 as well
as the provisions of other draft articles showed a clear trend towards limiting
State immunity. The wording of such draft articles permitted a broad interpretation
of provisions which, in turn, promoted the concept of "functional® or "limited"
immunity. The same purpose was served by the unsubstantiated inclusion in some
draft articles of a list of cases in which a State could not invoke immunity from
the jurisdiction of the courts of another country. Thus, draft article 13 excluded
the invocation of immunity in proceedings relating to contracts of employment, but
did not indicate whether it was the law of the State of the forum or that of the
employer State that was applicable in such proceedings. The draft article was
unacceptable even from the point of view of private international law. For example,
not only did it not clarify the question of which State's law the court was to
apply, but it unjustifiably established dual standards for individuals performing
exactly the same functions. The justification for draft article 13 was, thus,
doubtful and the draft article was likely to create more problems than it solved.

It was not conducive to good relations between States.
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Article 1l4. Personal injuries and damage to property

276. Some representatives were of the view that the provisicns of draft article 14,
which were similar to provisions in the 1972 European Convention on State Immunity,
were basically acceptable. A person who had sutfered injury or damage should be
able to seek remedies in the State of the forum.

277. The point was made that the limitation of the application of draft article 14
to torts occurring within the territcory of the State of the forum ishould alleviate
concern about the draft article's reach. Since such an article was essential,
those who had expressed concern as to its provisions were urged to reconsider
matters. The reguirement that the author of an act or omission causing injury or
damage be present in the State of the forum at the time of. occurrence seemed
sufficiently restrictive.

278. The observation was also made that, as noted in paragraph (4) of the
commentary to draft article 14, the dratt article was important because it
precluded the possibility of an insurance company's shielding itself behind the -
cloak of State immunity.

279. The view was expressed (with respect to the requirements in draft article 14
that the act or omission causing the injury or damage should have occurred wholly
or partly in the territory of the State of the forum, and that the author of the
act or omission should have been present in the territory of the State of the forum
at the time of the act or omission) that certain limits had to be established.
However, it was not certain, it was said, whether the criterion of territoriality
was really the best in all cases. Some transboundary damage caused by a State's
commercial activities may not be covered.

280. One representative was of the view that draft article 14 was too categorical
and should differentiate between various possibilities, particularly regarding the
nature and purpose of the act which caused the injury or damage.

281. Some representatives found draft article 14 unacceptable. The article was
said to lack the necessary clarity and completely overlooked the obvious, namely,
that the nature of a State's conduct could be determined only on the basis of
international law within the framewcrk of the concept of the international
responsibility of States, a matter which did not lie within the competence of
national courts. The current text of draft article 14, therefore, contradicted
both international and national law and was legally invalid. The view was
expressed that the draft article could not be considered a reflection of
international practice.

282, One delegate questioned the briefness of the references, in the commentaries
to draft article 14, to the doubts expressed concerning its advisability.

283. Another representative, noting that he had reservations both as to substance
and the form of draft article 14, was doubtful whether there was an emerging trend
in favour of granting relief to individuals for personal injury or property loss
which, he said, had been the basic justification for draft article 14. The
Commission had left that point for future consideration without providing any
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convincing explanation. Also, given the nature of the acts or omissions envisaged
in draft article 14, it was not clear what was meant by an act or omission
occurring only partly in the territory of the State of the forum. The commentary
to the draft article did not clarify that point. There were a number of references
to the lex loci delicti commissi and to the existence of a "substantial connection"
between the territory where the act was committed and the forum. The problem was
not simply one of drafting, especially since one of the Commission's main concerns
had been to exclude cases of transboundary damage from the scope of draft

article 14. A simple reference to an act carried out partly in the State of the
forum was not sufficient to make it clear that transboundary damage was not covered
by the draft article. The Commission, it was said, should review the whole text of
draft article 14.

Article 1l6. Patents, trade marks and intellectual
or industrial property

284. Some representatives considered draft article 16 correct and consistent since
judicial practice showed that States which competed with private entities in the
commercial field in order to obtain profits did not enjoy any immunity in that
respect. A State either requested another State to protect its trade marks through
legislation or sought judicial protection of such rights which logically implied
the exercise of jurisdiction by the State of the forum. Also, provisions of the
kind contained in draft article 16 were said to reflect the position of States
parties to various international conventions. It was not clear that there were
real grounds for concerns expressed as to the draft article's possible adverse
effects on developing countries. The interests of developing countries would
hardly be served if, for example, foreign States could infringe patents applied for
in developing countries and then claim immunity in relation to proceedings before
the courts of such developing countries. The view was expressed that draft

article 16 would probably not be netessary if a more general approach were taken in
dratt article 12 but otherwise draft article 16 would, it was said, be crucial.
There could be no justification for granting States freedom to violate the
copyright and trade-mark laws of other States with impunity. The issue was not one
of intellectual property, but rather of recognizing that a State was not free to
commit acts which would not be permitted of private or legal persons. The view was
expressed that it might be useful to specify in draft article 16 that the
exceptions to the rule of immunity prescribed in the draft article would be limited
to infringements of patents, industrial designs, etc., in the State of the forum.

285. The view was expressed that the provisions of subparagraph (a) of draft
article 16 presented no difficulties - as it applied only to one case. This was
where a State having registered a patent or any other form ot industrial or
intellectual property in the State of the forum and, thus, enjoying the forum
State's legal protection, initiated proceedings for determination of its rights in
the patent or other form of intellectual or industrial property registered; and the
exception to State immunity applied in that case mainly to counter-claims.
Subparagraph (a) was, in that sense, unnecessary since the provisions of

paragraph 1 of draft article 10 already covered the matter in more general form.
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286. The point was also made that subparagraph (b) of draft article 16 covered the
reverse situation to that covered by subparagraph (a), namely, if a State decided
to enjoy legal rights in another State, it was logical for it to recognize that
third persons in that State enjoyed similar rights, and this was where the
exception to the basic principle of State immunity applied. One could, however,
imagine a situation in which a State preferred not tc have any legal protection
over patents in the State of the forum. In that circumstance, it would be valid to
inquire whether subparagraph (b) of draft article 16 was still appropriate. The
nature of the link between subparagraphs (a) and (b) of dratt article 16 was not
yet, it was said, clearly established.

287. The point was also made that it would be desirable to include the word
"legally" before the word "protected" in subparagraph (b) of draft article 16.

288. Some representatives considered the provisions of subparagraph (b) of dratt
article 16 unacceptable. They were of the view that it was directed essentially
against developing countries, since the third persons which it protected were ftor
the most part transnational corporations and capitalist monopolies, while the
States affected were primarily developing countries. Adopting such a principle
would amount to legalizing the policy of neo-colonialism.

289, The view was expressed that the provisions of draft article 16 were too broad
and might work against the interests of developing countries which were not as
technologically sophisticated as other States. The practice of all States must be
studied before the codification work was complete, it was said, as it would be
unfair if developing countries were faced with a fait accompli without having the
opportunity to act or study the implications carefully. The provisions of draft
article 16, in the view of another representative, wight hinder the economic and
industrial development of developing countries which were not as technologically
sophisticated as other States, despite the sateguard clause contained in

paragraph 2 of draft article 1l.

290. One representative reserved his position on draft article 16 in light of the
Commission's decisicn, in paragraph (10) of the commentary to draft article 16, to
include a reservation in dratt article 1l, paragraph 2, so as not to prejudge the
guestion of the extent of the extraterritorial effect of expropriation or other
measures of nationalization. Another representative, referring to paragraph (10)
of the commentary to draft article 16 concerning the extraterritorial effect of
measures of nationalization, expressed reservations with respect to the
Commission's decision and observed that the judicial practice of his country
refused to recognize such an effect. For, he stated, if draft article 11,
paragraph 2, as set forth in footnote 182 in the report of the Commission (A/39/10)
reserved the substance, namely, the question of ownership, was it logical to remove
the procedural immunity of the State in article 16 which dealt with rights which
the State might well claim to have under, for example, a nationalization measure?

Article 17. Fiscal matters

291. Some representatives expressed general agreement with the approach in draft
article 17. The draft article was said to be acceptable though the proviso it
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contained may only be of marginal importance once the principle of restricted
immunity in the field of commercial activities of States was accepted.

292, One representative expressed agreement with the approach in draft article 17
because to accord immunity in such a case would jeopardize the exercise of the
sovereign right of each State to stipulate conditions and to impose fiscal
obligations on any activities pursued by other subjects, including foreign States,
within its territory.

293, Other representatives considered that draft article 17 represented an attempt
to undermine the principle of the jurisdictional immunity of States, since foreign
States were normally exempt from the payments in question by virtue of
international agreements or were unilaterally granted exemptions. The term "fiscal
obligations" in draft article 17 was considered too broad and could, it was said,
affect immunities granted under the Vienna Convention on Diplomatic Relations. The
view was expressed that the draft article did not take into account the practice of
many developing and socialist States. The point was made that given the degree of
reciprocity in existing State practice, dratt article 17 was prejudicial to the
interests of some States and was superfluous.

294, Concern was noted with respect to the brietness of the references, in the
commentary to draft article 17, to the doubts expressed as to its advisability.

Article 18. Participation in companies or other collective bodies

295, Some representatives considered that draft article 18 presented no
difficulties and was adequate. Where a foreign State engaged in corporate
activities on an equal footing with nationals of another State there was; it was
said, no basis for according the foreign State immunity.

296. The point was made that it would be preferable if the expression "or is
controlled from" in paragraph 1 (b) of draft article 18 was deleted. A reference
to the place of incorporation of a company and its principal place of business
would, it was considered, be sufficient. The place of control did not offer the
same kind of clear-cut criterion.

297. The view was also expressed that draft article 18 was another example of a
provision which would be unnecessary if draft article 12 were more appropriately
drafted.

298, The draft article was, in the vigw of one representative, too categorical and
should differentiate between various possibilities, particularly regarding the
nature and purpose of the act which caused the damage.

299. The question was raised as to whether paragraph 1 of draft article 18 dealt
only with a proceeding instituted for the purpose of obtaining a declaratory
judgement. Paraqraphs (5), (8) and (10) of the commentary to draft article 18 did
not, it was said, clarify the matter. As currently worded, dratt article 18 seemed
to indicate that the proceeding should be aimed at the determinatiocn of a
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relationship by the court without the court's drawing any conclusions from such a
determination. Moreover, in light of paragraph (7) of the commentary to draft
article 18, should it be deduced from draft article 18, paragraph 1 (b), that the
immunity of the State, in the circumstances envisaged in the article, could give
rise to as many different interpretations? In other words, could not the immunity
function differently in different cases? Paragraph {(9) of the commentary did not
solve the problem.

300. Some representatives reserved their positions on draft article 18. The point
was made, with respect to participation in companies or other collective bodies,
that should a State engage in such activities the presumption should arise that it
consented to the jurisdiction of the courts of the other country, and it was
therefore unnecessary to take such cases into account in the draft articles. The
point was made that it was unclear which companies or other collective bodies were
being referred to in draft article 18 and that the draft article was open to
conflicting interpretations and, thus, would permit abuse and violations of State
immunity. Some representatives were of the view that the Special Rapporteur had
limited himself to the practice and laws of fewer than half a dozen countries.
Thus, the general assertion in paragraph (9) of the commentary to draft article 18,
that in State practice increasing use was being made of exceptions whereby States
could not invoke immunity from the jurisdiction of a court of another State in a
proceeding relating to its participation in a company or other collective body, did
not seem warranted.

301. One representative was struck by the briefness ot the references, in the
commentaries to draft article 18, to the doubts expressed concerning its
advisability. He was gratified to note that the Commission would review some of
those important provisions relating to exceptions and urged that such
reconsideration should not be limited to terminology only.

(b) Articlies proposed by the Special Rapporteur

Article 1l. Scope of the present part

302. The view was expressed that the Special Rapporteur and the Commission had been
right in establishing the principle of immunity before attempting to identify
possible exceptions. The Commission should be given credit for having sought to
reconcile the principles of sovereignty and territoriality without giving
precedencs to either of them. Paragraph 2 of dratt article 11, concerning the
extraterritorial effects of measures of nationalization, reflected such a balanced
approach. See also the comments noted, with respect to paragraph 2 of draft
article 11, under draft article 16 above.

@

Article 19, Ships employed in commercial service

303. The view was expressed that the revised version of draft article 19, submitted
by the Special Rapporteur in light of discussions in the Commission (A/39/10,
footnote 185) was satisfactory and broadly corresponded to established practice.

It was an improvement on the previous alternatives A and B in the earlier version
of draft article 19 (A/39/10, footnote 183).
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304. The revised version of draft article 19 had been introduced by the Special
Rapporteur, it was noted, in light of preliminary exchanges of views within the
Commission, with a view to covering the case of shipping outside the common-law
world as envisaged in the Brussels Convention of 1.0 April 1926.

305. The point was made that the provisions of the Brussels Convention for the
Unification of Certain Rules relating to the Immunity of State-owned Vessels, as
supplemented by the Additional Protocol of 24 May 1934, were satisfactory. States
from every part of the world were parties to the Convention. Subparagraph 2 (a) of
draft article 19 should be revised so as to provide immunity ot jurisdiction not
only to ships of war but, to use the terms of article 3 of the Brussels Convention,

ships "used at the time a cause of action arises exclusively on governmental and
non-commercial service".

306. It would be more precise, it was said, if the words "governmental service" in
subparagraph 2 (a) of draft article 19 were replaced by the words "government
non-commercial service", which corresponded to the wording used in codification
conventions prepared by the United Nations.

307. The view was expressed that subparagraph 2 (a) of the revised version of draft
article 19 (A/39/10, footnote 185), which provided that paragraph 1 did not apply
to warships or ships operated by a State in governmental service, may be
superfluous in light of the provisions of draft article 6.

308. The view was expressed that the distinction between ships employed in
commercial service and those employed by a State in governmental service did not
always provide a realistic criterion, especially in the developing world.

309. The point was made that the distinction between actions in rem and actions
in personam contained in one ot the Special Rapporteur's alternative proposals in
the earlier version of draft article 19 (A/39/10, footnote 183) was not viable in

provisions meant for implementation in some countries whose legal systems made no
such distinction.

310. Some representatives were of the view that State-owned ships in commercial
service should not enjoy immunity and that draft article 19 took account of a trend
towards restricted immunity that had existed for almost 60 years. Such a draft
article was essential to maintain equality between public and private shippers. It
related not to North/South issues but to practical needs such as, for example,
salvage and rescue. Those who used State trading companies wanted preferential
treatment but had produced no valid argument for their position.

311. Some representatives expressed reservations with respect to draft article 19.
The view was expressed that the Commission seemed to have acted prematurely in an
extremely complex and vast area. A more thorough consideration of the draft
article by the Commission and Governments, of the developing countries in
particular, was required. It was feared that the draft article might have a severe
economic impact on developing States owning vessels. Many developing States acted
as maritime carriers to save shipping costs and not to make profits. If adopted,
the article would put the maritime transport and trade of developing countries in a
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disadvantageous position. It was said that emphasis must not be unduly placed on
distinctions made under admiralty law and hope was expressed that the Commission
would take into account the divergencies which existed in different legal systems
before agreeing on an appropriate text for draft article 19. The point was made
that certain governmental activities in the field of aviation and maritime
transport, for exi..ple, were not always motivated by profit-making. Governments,
especially those of developing countries; often undertook such ventures as a public
service and often at substantial losses underwritten by the taxpayer. Such
activities were not, in general, indulged in for national pride alone, since it was
usually cheaper for the consumer/taxpayer to have his products transpryted by a
national carrier.

312. The view was expressed by one representative that the debate on draft

article 19, as summarized in paragraph 210 of the Commission's report, seemed to
reveal a basic misunderstanding of the meaning of the term "commercial activities"
in the terminolecgy of the law of State immunity. Those trained in the civil law
tradition, where a distinction between civil law and commercial law was made,
tended to carry over to the law of State immunity the civil law concept whereby
commercial activities, governed in their system by the commercial code, were by
definition those which were motivated by profit-making. In the area of State
immunity, however, “commercial activities" did not carry that connotation and need
not be motivated by profit-making. 2lso, the English term “commercial activities"
was not the equivalent of the French term "actes de commerce". The "commercial
activities" of a State were simply non-public or non-governmental activities, i.e.
activities which were not carried out in the exercigse of public authority, and
included all kinds of contracts and other transactions to which private individuals
or entities might be party, regardless of any profit motive.

Article 20. Arbitration

313. The observation was made by one representative that the text of draft

article 20 seemed to be a good starting point and that, as noted by the Special
Rapporteur, if a State decided to submit disputes concerning civil or commercial
matters to arbitration, there was irresistible implication that that State had
renounced its jurisdictional immunity on all questions relating to the

arbitration. 1If it were otherwise, the State's decision would be incompatible with
the aim of arbitration, namely, to deal with matters expeditiously on the basis of
equality between parties. The point was made that the debates in the Working Group
on International Contract Practices of the United Nations Commission on
International Trade Law (UNCITRAL), which had recently completed a model law on
international commercial arbitration, showed that it was important to establish a
clear relationship between arbitral proceedings and the court competent for
deciding questions relating to the proceedings. Any measure of uncertainty as to
the consent of States in accepting the jurisdiction of that court could hamper, it
was said, the development of smooth commercial relations between States and private
individuals and corporations.
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E. INTERNATIONAL LIABILITY FOR INJURIOUS CONSEQUENCES ARISING
OUT OF ACTS NOT PROHIBITED BY INTERNATIONAL LAW

l. General observations

314, Representatives paid tribute to the late Special Rapporteur,

Mr. Robert Q. Quentin-Baxter. They referred to his creativity and vision and to
the outstanding contributions he had made to the Commission's work on the topic.
His passing was a great loss to the Commission.

315. A number of representatives addressed, among other matters, the factual basis
of the topic. Reference was made to the unity of the ecosystem, which did not
coincide with political boundaries. The rapid growth of technology and its
increased role in the exploration, production and utilization of resources made
necessary the elaboration of a régime which would define the principles applicable
to the prevention and mitigation of injury beyond political boundaries and the
provision of compensation. The principles of State responsibility were not in such
circumstances entirely adequate.

316. A number of representatives referred to the great complexity of the topic
which touched on many unresolved areas of international Jaw. Activities causing
extraterritorial injurious consequences were not always wrongful ror, they stated,
was it desirable to so characterize them. The purpose should be to design a
normative régime which would protect a State from injury caused by activities of
others outside its territory, while allowing appropriate freedom of activity to
States to use modern technhology for their development.

317. As to the legal basis of the topic, many representatives referred to a number
of bilateral and multilteral agreements dealing with similar factual
circumstances. They noted, in that connection, the law of outer space, the law of
the sea and, in particular, marine pollution as a result of oil spillage, etc.,
which, they stated, provided firm foundation for the principle that States were
under an obligation, first, to prevent damage and, secondly, to provide
compensation where damage was caused. They were of the view that such State
practice was sufficient to constitute a legal basis for the topic. While the
subject was novel, it was not unknown to legal analyses. They recognized, however,
that efforts should be made to achieve careful balance between the interests of
States to act freely and their duty to avoid injury.

318. Certain representatives considered it urealistic to assume that existing State
practice provided adequate legal basis for elaboration of a general or of a
framework régime. They referred to a number of activities which could cause injury
either to a particular State or to the international community as a whole. As such
activities might take place in a variety of circumstances, it was difficult to draw
general conclusions. It was true that international co-operation was assuming
greater significance with respect to such matters; but the subject was best suited
for specific treaties, bilateral or multilateral, in which States consciously
commit themselves to specific behaviour with respect to a specific subject.
However, it may be possible and feasible to elaborate a recommendatory "code of
conduct®” of which States would make use in order to negotiate relevant agreements.
It was also suggested that the title of the topic was not fully satisfactory; it
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would be more accurate to speak of international liability for injurious
consequerices arising out of acts that did not constitute international offences.
319. Some representatives referred to the relationship between the present topic
and that of State responsibility. It was noted that a number of activities which
might cause transboundary harm were in the course of or might become subjects of a
treatys and, thus, cases might be attributable to breach of treaty obligation and,
thus, involve State responsibility. The connection between the current topic and
the non-navigational uses of international watercourses was also noted by some
representatives who referred to the common element of transboundary harm.
Co~ordination of the work of the Commission on the current topic and on the topics

of State responsibility and the non-navigational uses of international watercourses
seemed necessary.

320, One representative considered that it was necessary to decide whether the
present work of the Commission with respect to transboundary harm should be limited
to the consequences of acts not prohibited by international law or whether it
should extend to the whole subject of transboundary harm in all its aspects,
including transboundary harm arising from prohibited activities,

2. Comments on draft articles

Article 1

321. Some representatives expressed agreement with the limitation on the scope of
the draft articles proposed in draft article 1, namely, the limitation to
identifiable or foreseeable physical conseguences. One representative, however,
thought that it would be regrettable to exclude from the scope of the topic
activities causing injury to the common heritage of mankind. The structure of
draft article 1 and its division into three elements, namely, the activities or
situations giving rise to physical consequence, atfecting the use or enjoyment of
areas, was considered to be clear, systematic¢c and in accordance *"ith the nature of
the topic. The requirement that the effects of a physical consequerice should be
weighed against the benefits of the use or enjoyment of an area within the
territory of another State was considered, by some representatives, essential. It
would, however, be necessary, it was stated, to see how the three elements were
incorporated in the various provisions of the draft articles before a deifinitive
opinion was possible «:n their real effect.

322. A number of representatives, while agreeing with the general principles
incorporated in draft article 1, raised specific questions. Some thought that it
was unclear whether the phrase "use or enjoyment of areas within the territory or
control of any other State® would exclude personal injury from the scope of the
draft articles. Clarificaticn was also necassary, in the view of some
representatives, on the question whether industries "exported" from developed to
developing countries involved a "transboundary element". The Special Rapporteur,
they noted, seemed to intend to exclude this matter from the scope of the dratt
articles, but the fact that draft article 1 provided for coverage of activities
"within the territory or control of a State" raised uncertainties. One
representative found it difficult to accept a system of liability for injuries
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which had not actually taken place. It was suggested that as the purpose of the
topic was the avcidance, minimizing and repairing of "harm", it may be more _
appropriate to think in terms of actual or potential adverse effects rather than in
terms only of an "effect" caused by an activity. An "effect® might not always
constitute "harm". another representative thought that situations such as £loods
or earthquakes might involve only minimal or no duties for repairing injuries, even
though the States involved should remain obligated to prevent or reduce the
consequences of natural phenomena.

323. Many representatives agreed that special attention should be paid to the needs
of the developing countries with respect to their industries that were a source of
pollution but were making a contribution to their economies. Other
representatives, while agreeing in principle with such a point of view, recommended
caution and the introduction, in such cases, of a qualification to ensure that the
source developing country did not have, and should not have had, knowledge of the
fact that the activity would produce adverse transboundary effects. Thus, after
such effects had been produced and brought to the attention of the source country,
it seemed to them that there should be an obligation on that country to mitigate
such effects. It should be remembered, they thought, that the victims may also be
other developing countries. Thus, with respect to the interests of the developing
countries, it was suggested that in sharing costs and benefits strict equality in

cost sharing should not be imposed when the parties involved were not economically
and financially equal.

324. Some representatives believed that a few of the terms referred to in dratt
article 1 were unclear. Some were not entirely clear as to the meaning of the term
"use or enjoyment of areas". Some considered the term "situation® unclear. Some
stated that the term "physical consequence" needed clarification.

Article 2

325. A number of representatives were of the view that the definitions in draft
article 2 rightly prevented the scope of the draft articles from becoming too
extensive. The view was expressed that States should be liable for the
transboundary effects of activities conducted by private entities situated within
their territories. However, others believed that it would be reasonable to
include, within the scope of the draft articles, the activities of those entities
only to the extent that they, by their very nature, invcived an inherent
substantial risk of causing harm. State practice, it was noted, provided many

examples of this kind, such as, for instance, the 1960 Convention on third party
liability in the field of nuclear energy.

326. A number of questions were also raised as to specific provisions of draft
article 2. It was stated that, although the commentary to draft article 2 was very
helpful in clarifying the meaning of the terms, it still contained ambiguities,
particularly in other languages such as in Spanish. A number of questions were
raised as to the exact definition of the terms "territory or control". One
representative referred, for example, to the case of activities within an economic
zone by a flag State and thought the definition did not provide a sufficient
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quidance to determine whether a claim by injured parties could be made against the
Ccoastal State or against the flag State. In addition, others thought draft
article 2 needed dratting improvement in order to crystallize i1ts terms, since the
article was dealing with a very complex situation.

327. One representative thought that some elements of ‘he definitions in draft
article 2, in particular the third paragraph, strayed toco tar from the common use
of words and, thus, jeopardized the comprehensibility of the articles and the
clarity of the proposed rules. A formulation closer to the common meaning of the
words should be found. 1In relation to the phrase "continuous passage", one
representative thought it would be better to replace it with "passage", while
another representative suggested the phrase "the right of innocent passage".

In the view of another representative, there were currently no rules recognizing
the right of innocent passage of space objects through the airspace of foreign
States, contrary to what draft article 2 implied.

Article 3

328. Some representatives stated that draft article 3 was important and that it
should be carefully considered. The residual character of the draft articles was
of significance to States that were already, or might in the future become, parties
to conventional régimes tailored to specific needs. In relation to activities
within the economic zone, it was suggested by one reprecentative that since the
United Nations Convention on the Law of the Sea provided for dispute settlement, it
was necessary to ensure that dispute-settelement procedures under the new draft
articles did not conflict with régimes established under the Convention.

Article 5

329, Scme representatives thought that it was premature, at this stage, to decide
on the content of draft article 5. The Commission should await further development
of the topic. It .as stated that, as a matter of fact, some international
organizations might have control over an activity with trangboundary consequences.

330. Many representatives expressed satisfaction with the conceptual framework of
the topic and its schematic outline designed by its late Special Rapporteur. They
expressed hope that the Commission would continue its work on the topic within that
framework.

¥. THE LAW OF THE NON-NAVIGATIONAL USES OF INTERNATIONAL WATERCOURSES

l. General observations

331. The Commission was congratulated for having achieved appreciable progress in
its consideration of the topic "The law of the non-navigational uses of
international watercourses®™ despite the delicate nature of the subject-matter. Any
study of the topic was beset with many problems because of the length, location and
hydrography of various watercourses and the wide variety and often inconsistency in
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the customs and practices of riparian States. It was felt that the theoretical
approach to the question should be based on the principle of the sovereignty of
States and their right to dispose in a sovereign manner of the natural resources in
their territory. At the same time, the need for watercourse States to take account
of the interests of the other States was undeniable. The main difficulty lay in
establishing the proper balance between the two principles. The Special
Rapporteur, Mr. Jens Evensen, was praised for his singular efforts in striving to
achieve realistic compromise formulations which were generally acceptable.

332. The revised text presented in the form of 41 draft articles reflected, it was
sc-id, the Special Rapporteur's commitment to achieving consensus formulas which
reflected the interplay between two fundamental international legal principles:
the sovereignty and independence of States on the one hand and the necessity of
co—-operation among States resulting from their interdependence on the other. It
was stressed that despite certain conceptual difficulties which had arisen both in
the Commission and in the Sixth Committee, the revised draft articles provided a
general basis on which further work on the topic could be pursued. While
expressing gratitude to the Special Rapporteur for his contribution to the
development and codification of i:ternational law on the topic, the Commission was
urged to appoint a new Special Rapporteur as soon as possible to replace

Mr. Evensen who had recently been elected to the International Court of Justice.

It was also suggested that consideration of the topic could be placed in the hands
of an ad hoc working group.

333, Confidence was expressed that the new Special Rapporteur would take into
account the various observations presented in the Sixth Committee and would seek to
accommodate conflicting views and arrive at a harmonious draft which elicited
general approval. Despite the disagreements which seemed to remain within the
Commission, it appeared that the draft articles had already reached an advanced
stage and that work on the topic constituted a priority task for the Commission.
The hope was expressed that at its next session the Commission would be able to
complete its consideration of the first nine draft articles which had bezen referred
by it to the Drafting Committee and to take up consideration of the remaining draft
articles with a view to an early conclusion of its work on the topic. Furthermore,
it was hoped that the spirit of accommodation which had gquided the Special
Rapporteur would guide the work of the Drafting Committee. It was also suggested
that at 1its next session the Commission may wish to concentrate its efforts on the
questions of co-operation and management and environmental protection, namely,
chapters III and IV of the draft, and to leave the remaining chapters for
subsequent sessions.

334. Several representatives stressed the extreme importance of the topic in view
of mankind's dependence on and increasing demand for fresh water resources. The
regulation of the uses of watercourses was a vital factor in the development of
certain States and their peoples since increasing population and industrial and
agricultural expansion were drawing heavily on diminishing water resources.

335. Certain representatives referred to the practice and experiences of their own

countries in tackling some of the issues posed by the topic and stressed their
fundamental interest in the Commission's work. For example, one representative
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said that through bilateral and multilateral conventions with its neighbours and
other States of the region, his country had settled a number of guestions on use of
the waters flowing through it or ite borders. The co-operation that had thus been
established in the most diverse forms was part of a good-neighbour policy based on
understanding and mutual respect. Another representative recalled that his country
had institutionalized its practice through the establishment of effective .
mechanisms such as bilateral boundary and water commissions, which coveced some
aspects of the uses of international watercourses. Other aspects, however, such as
underground watercourses, required a general, multilateral agreement.

336. It was urged that rather than entering into hydrographic studies, the
Commission should draw on known international practice and study the relationship
between, on the one hand, the exercise of the undeniable stereign rights of States
concerning the use of international watercourses in their territories and, on the
other, the need for those States to co-operate, in view of the diversity of uses of
those watercourses. International practice had demonstrated that it was on the
basis of these two basic principles of international law, namely, the sovereignty
and independence of States and international co-operation, that a viable solution
could be worked out which would take into account the legitimate interests of all
States concerned and ensure both the exploitation of their natural resources and
the establishment of mutually beneficial co-operation. The principle of
sovereignty of States, and the consequent definition of international watercourses,
could not be set against solidarity among peoples, regional co-operation or the
community of interests of the States in question, because solidarity among States
could not be based on a negation or violation of sovereignty. Rather, it should
rest on the free agreement of the States concerned as a result of good faith
negotiations and in terms of the legitimate interests of those States.

337. Support was, however, expressed for the principle of absolute regional unity
whereby any State whose territory was crossed by an international watercourse had
the absolute right to ensure that the amount and guality of the water it received
were not modified, given that a watercourse constituted a regional unit without
political boundaries and that no State, therefore, had the right to exercise
absolute'sovefeignty over the part of the watercourse which crossed its territoryj;
the implication was that any State had the right to benefit as it wished from the
part of an international watercourse which crossed its territory, on condition that
n2 prejudice was caused to the other watercourse States.

338. It was recognized that although the topic was essentially of a legal nature,
it contained certain economic and political overtones which would have to be taken
into congideration in order to arrive at a viable instrument of international law
on the non-navigational uses of international watercourses. All non-navigational
uses required regulation, it was said. Reference was made in this regard to the
regulation of fishing, hydroelectric dams, irrigation dikes, thermohydraulic
plants, timber floating, fish culture and other uses of an agricultural nature.
The Commission was urged to pay more attention to the role of specitic
geographical, political and economic conditicns in the elaboration of legal norms
regulating the use of international watercourses. This notwithstanding, belief in
the absolute geographical unity of a watercourse from its source to its estuary
regardless of political boundaries was reaffirmed by some representatives.
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339. The highly technical nature of the subject-matter brought forward the
suggestion that an ad hoc group consisting of scientific and technical experts
could be set up to deal with various aspects of the topic. This would not only
help to clarify any possible misconceptions on the actual import of certain
obligations spelt out in the draft but could also place the draft in its proper
perspective.

340. The link between the present topic and that of "international liability for
injurious consequences arising out of acts not prohibited by international law" as
well as the topic of "State responsibility"” was noted by certain representatives.
It was said that there was a clear overlap between the present topic and the
international liability topic with regard to the element of transboundary harm.
Also, the liability topic had a contribution to make to the Commission's work on
the watercourses topic, particularly in relation to the sharing principle laid down
in draft article 6 and the duty to avoid appreciable harm enunciated in draft
article 9.

2. Comments on the general approach suggested by
the Special Rapporteur

341. Many represenatives who addressed themselves to the issue commended the
Special Rapporteur's "framework agreement" approach to the topic, which followed
the approach adopted by the Commission in 1980. The method of drafting a framework
agreement setting forth only the main legal principies, while allowing for the
conclusion of more specific supplementary agreements adapted to different
watercourses, it was said, was the most realistic way to facilitate a universal
agreement on the topic. Such an agreement would, in combination with the specific
watercourse agreements dealing with the uniqueness of specific watercourses and
uses thereof, become a means of achieving a marriage of general principles and
specific rules. It was also stressed that such an agreement would need to bhe
flexible, The right balance had to be struck between the interdependence of
riparian States and their sovereign independence and right to benefit from the
natural resources within their territories; between upper riparian States and lower
riparian States; and between the various uses of the waters.

342. It was felt that precisely because of the various difficulties involved, the
Commission should seek to establish a tramework agreement laying down the most
acceptable fundamental legal principles. That solution would have the advantage of
promoting both the progressive development of international law and the conclusion
of specific watercourse agreements between States. Also, that dual approach was
justifiable not only because each watercourse had individual characteristics but
because the political relationships and disposition to co-operate among riparian
States varied greatly. It was therefore neither politically realistic nor legally
Justified to presume, generally, that States would co-operate in the management and
utilization of watercourses since, in the last analysis, such a postulate rested on
the elusive concept of good-neighbourly relations. The gerneral rules included in
the framework agreement should be precise and detailed enough to safeguard the
rights of interested parties in the absence of specific agreements. Hence, it was
said, the formula of a framework agreement supplemented by specific watercourse
agreements was preferable, despite its shortcomings, to all other possible
alternatives. ‘
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343. With regard to the elements to be included in a framework agreement, Ssome
representatives supported the Special Rapporteur's view that apart from contaiaing
legal principles, the tramework agreement could also contain guidelines and
recommendations which might be adapted to specific watercourse agreements. In this
way, when riparian States were disposed to act in co-operation, the guidelines
contained in the framework agreement would make it possible to define the
modalities of such co-operation., Furthermore, in those instances where riparian
States were unable to agree, the framework agreement would delineate their rights
and duties as clearly as possible and serve as a yardstick for appraising the
activities of such States.

344, Hcwever, it had to be recognized, it was stated, that the framework agreement
approach led to the inclusion of general and somewhat vague language, based on
reasonableness, equity and the duty not to affect the other watercourse States!
interest to an appreciable extent. The set of institutional and procedural
provisions, incliuding those on the settlement of disputes, in the Special
Rapporteur's draft was therefore all the more important. The general concepts must
be complemented by precise mechanisms that could give them specific content and
avoid conflict in actual cases. There was therefore need for efficient )
dispute~settlement procedures, and a future framework agreement should include
compulsory fact-finding and conciliation procedures as well as binding provisions
for third-party settlement of disputes.

345, Doubts were, however, expressed by certain representatives concerning the
framework agreement approach. According to one view held, it was difficult to see
the cases in which all the States sharing the same watercourse would become parties
to the framework agreement and not conclude a specific watercourse agreement. The
idea of shaping the draft articles as a set of model rules still had some appeal.
However, whatever their final form, the draft articles could serve as a guide for
the conclusion of watercourse agreements and for crystallizing the tew substantive
rules on the subject. Another view maintained that it would be unrealistic to try
to prepare at the international level an overly detailed convention on the subject
and that it would be better for the Commission to draw up a framework agreement
which the countries concerned could use and adapt to their particular needs. While
the Commission seemed to have adopted that approach, it was far from evident that
the ‘draft under consideration quite fitted the definition of a framework agreement
which should be a more flexible and freer text. The work completed so far, it was
said, did not seem always to have succeeded in reaching the objective of striking
the right balance between the rights and duties of all riparian States. A
framework agreement should be short and adaptable to the specific conditions of
international watercourses, thereby enabling riparian States to elaborate
watercourse agreements corresponding to the specific conditions of their respective
watercourses.

346. One representative wondered whether it would be more advisable to slow down
the process of codification on the topic until the law was sufficiently developed
to require codification. In any case, the necessary and appropriate preparatory
work had yet to be done. 1In his delegation's view, the draft resembled more a
General Assembly resolution than a proper legal instrument. Another representative
considered that the actual nature of the instrument did not have to be determined
at this stage of the Commission's work and that all possible options, inc¢luding
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conventions, codes of conduct, standards or other rules, should be left open and
decided at the appropriate time and in the light of the content of the draft
articles. It was suggested that the use of the expression "draft articles" rather
than "draft convention" would be more accurate in this regard. Yet another
representative stressed that the £inal form of the instrument must be fair,
pragmatic and reasonable; if those conditions were met, the same result would be
achieved no matter what formula was adopted.

347. As to what constituted fundamental legal principles to be included in the
draft, certain representatives singled out one or more of the following: good
neighbourliness, good faith, the duty not to cause appreciable harm to the rights
and interests of others, the sharing of resourses in a reasonable and equitable
manner, the sovereignty and territorial integrity of States, permanent sovereignty
over natural resources, and acquired rights with regard to the amount of water to
which States had access.

348. According to one representative, the international community of lawyers, in
collaboration with scientists and engineers, had sought to clarify certain concepts
and to crystallize some generally acceptable policies. It had thus been accepted,
he said, that at the international level only general principles should be dealt
with and the States concerned should be allowed to enter into specific agreements
with respect to individual rivers; that each State was entitled to an equitable
share of the waters of an international river and had the sovereign right to
determine the manner in which it would use its share, with the obligation, however,
to protect the quality of water and the environment and to avoid any appreciable
and avoidable harm to other basin States; that no use by one State was entitled to
a preference over another use by another basin State, nor could any State be denied
a current reasonable use of waters belonging to its share in order to provide for a
future use by another basin State; and that a basic objective of the framework
containing general principles should be to promote co-operation by balancing
relevant and legitimate interests of all the basin States.

349, In the view of another representative, the draft articles should be based on
the following principles: (a) the waters of an international river should be
equitably apportioned among riparian States, having due regard to special
circumstances, such as dependence on or traditional use of water by a particular
State; (b) the exercise of rights within its territory by a riparian State should
not affect the flow of water, which might result in harmful ecological and physical
changes in the territory of other riparian States; (c) the utmost care should be
taken to prevent the pollution of waters; (d) where the utilization of water was
likely to cause damage or hardship to anotaer riparian State, the prior consent of
that State should be requireds (e) a right. which could be exercised in more than
one way should be exercised in such a manrer as not to cause damage to another
riparian Statej; (f) a riparian State should be compensated adequately for the loss
suffered or the damage caused by the misuse by another riparian State of its
rights; (g) riparian States should be under legal obligation to settle their
disputes peacefully, either bilaterally or in international forums.

350. Regarding the notion of good neighbourliness, attention was drawn to the

necessity of clarifying and defining the content of the notion so as to facilitate
the Commission's consideration of the topic.
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351. The Commission's attention was also drawn to the fact that the question of the
legality of massive diversions and violations of natural flows of an international
watercourse had no% been covered by the Special Rapporteur's second report.
According to one view, such diversities and violations harmed good relations
between States and caused appreciable harm to the principle of reascnable and
equitable use of an international watercourse. The Commission was requested to
examine that aspect of the question. According to another view, it should be noted
that certain diversions of limited extent constituted normal practice for many
States. An express prohibition would therefore not seem realistic or conducive to
"optimum utilization" of the waters concerned. The rules laid down in draft
articles 6 to 9 seemed sufficient to prevent any detrimental consequences.

352. Several representatives referred to the Special RappQrteur's general approach
as evidenced by the revised texts of certain draft articles (draft articles 1

and 6, see below) incoxporating changes in terminology which he had used in his
first report and which had provisionally been adopted or agreed upon by the
Commission at its 1980 session. Some representatives welcomed those revised texts
and believed they constituted a valiant attempt to reconcile individual sovereign
interests with wider community claims. It was noted with satisfaction that the
changes suggested by the Special Rapporteur in his second report were not intended
to change the meaning of the substantive provisions contained in his first report.

353, Concern was expressed by other representatives that the Special Rapporteur had
reworked some of the basic conceptual issues underlying the draft articles, such as
the concept of "system", the definition of an "international watercourse" and the
concept of "shared natural resources". According to this view, the differences of
opinion which continued to be expressed concerning those concepts made one wonder
whether that state of affairs was beneficial to the profitable continuation cf the
Commission'’s work. It was asked whether the new definitions, which had been
changed in oxder to reach a consensus, really constituted progress; they seemed to
indicate that the fundamental theoretical problems had not yet been clearly
resolved. The Commission and the new Special Rapporteur were urged to avoid an
annual reconsideration of texts which had already been provisionally adopted by the
Commission. Otherwise, the Commission would be forced to reconsider the entire
guestion, in particular draft articles 4, 5 and 6, and that would delay its work
considerably.

354. Differences of opinion were also voiced regarding whether the changes in the
texts were purely terminological changes, as asserted by the Special Rapporteur, or
whether, in actual fact, they implied more fundamental conceptual changes. The
view was held that the Commission should provide clarification and assurances
regarding the full substantive implications of the changes introduced; in such
cases, it would be best, it was suggested, to reject not only the discarded words,
but also their content. Furthermore, it was maintained that although the new draft
articles 1 to 9 included several clarifications, there were still considerable
difficulties outstanding and the Drafting Committee was possibly not the best place
to resolve them. It was suggested that the Commission might wish to consider other
possible methods of work. 1If the conflict generated by imprecise use of notions
persisted, the draft would, it was suggested, continue to be unbalanced; perhaps an
ad hoc working group should be established to try to settle the matter.
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355. Finally, some representatives made technical comments on the drafting of the
Arabic and Spanish versions of the draft, which they considered to have been
rendered in some respects inaccurately.

3. Comments on the chapters and articles included in the revised
draft presented by the Special Rapporteur

CHAPTER I. INTRODUCTORY ARTICLES

Article 1. Explanation (definition) of the term "international
watercourse" as applied by the present (draft)
convention

356. Some representatives endorsed the Special Rapporteur's replacement of the term
“international watercourse system" by the term "international watercourse". It was
considered that the term "international watercourse" was simpler and more precise
and, thus, more acceptable. In addition, such a concept as "watercourse system”
and that of "shared natural resources", when combined with the requirement of prior
notification of projects, had the effect of internationalizing the territory of
other States and of introducing the notion of a veto power over the use of water.
The term "international watercourse" had been used at the outset by the General
Assembly in its resolution 2669 (XXV) of 8 December 1970, which had recommended
that the Commission should undertake the study of the topic with a view to its
progressive development and codification.

357. Other terms which had been provisionally adopted'or proposed as a working
basis for the study, such as the geographic notion of the "international drainage
basin", and such concepts as "system" or "network", which were related to the
unitary approach of the drainage basin concept, had met with considerable
controversy, it was maintained, and had proved to be major stumbling blocks towards
achieving progress on the topic. Although the "system" approach might have
appeared attractive from a scientific point of view, it could not be a source of
rights and obligations of States since it did not correspond to international
practice in that field. It was considered that the "system" approach had both
territorial and political connotations which were not in Keeping with the principle
of permanent sovereignty over natural resources and would meet with the firm
opposition of some States.,

358, More specifically, it was said that the use of the "system" concept was
somewhat ambiguous because it might connote the idea of jurisdiction over land
areas. Its earlier approval by the Commission had been tentative and contingent
upon the f£inal shape which the draft articles would take. There should also be no
misgivings as to the conceptual change from "international watercourse system" and
"gystem State" to "international watercourse" and "watercourse State", because even
though surface water, the bulk of the resource, was emphasized, other relevant
parts or components were not ignored and could be elaborated in the commentary to
the draft article. The Special Rapporteur's flexible approach was therefore
commendable.
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359, Since the purpose of draft article 1 was not to create a superstructure from
which legal principles could be distilled, the new formulation was considered a
satistactory starting point; the definition of an international watercourse should
be as neutral as possible. The new definition was considered of sufficient scope
and tlexibility for the purposes of the draft. It had the advantage of placing the
watercourse in the central position without the territorial implications
necessarily attached to the use of the term "system". It was felt that the
quantity and quality of water at the point it crossed a frontier was the decisive
element in the draft, and that all the component factors of the watercourse and
possible influences upon its transboundary use had to be taken into account. The
provisions of draft article 1, paragraph 2, reflected that adequately. It was also
considered that the new formulation could facilitate the task of combining
functional aspects which were foreseeable with conceptual.aspects which involved
unforeseen and possible uncontrollable consegquences.

360. While supporting the change in terminology suggested by the Special
Rapporteur, certain representatives cautioned that his report continued to include
elements of the "system" concept, such as the use of the phrase "the relevant parts
or components®. The explanation or definition of the term "international
watercourse® as set out in draft article 1l should be made clearer so that it would
not invite a reintroduction of the concept of "drainage basin® or "watercourse
system".

361. Certain representatives welcomed the Special Rapporteur's assurances that the
new wording in draft article 1 was a purely terminological and not a conceptual
change. The change was not intended to cast doubt on the inherent unity of an
international watercourse or on the interdependence of its various components. 1In
view of that fact, the belief was expressed by one representative that the
definition of the "international watercourse® given in revised draft article 1 was
a negation of any absolute or monopolistic use or control of an international
watercourse by a particular country. The definition of the term "international
watercourse®, which took into account the volume of water that flowed into and
through the watercourse, must also take into account the economic realities of
riparian States. While agreeing that the replacement of the words "international
watercourse system™ by "international watercourse" was basically a change of
terminology, his delegation considered that the explanation given in the commentary
to the first version of draft article 1l was still valid. The definition of the
international watercourse was based on the very nature of things, which meant that
the definition was, in the final analysis, anchored in the unity of the
hydrological cycle.

362. Another representative remarked that the Special Rapporteur had implied that
the proposed change was entirely terminological, which would presuppose that the
definition of the concept remained unchanged; yet the change of terms appeared also
in the definitions. There were different interpretations of the word "system", and
a certain relativity was ccnnected with the concept of "international watercourse
system"™. Although the physical consequences of the various uses and other
activities might differ from each other in different parts of a watercourse, that
did not mean that there would be different systems with respect to different uses
of the same watercourse at the same time. Therefore, although the concept of
"wyatercourse system" was not inapplicable, his delegation preferred the term
proposed by the Special Rapporteur.
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363. Other representatives, however, expressed regret at the abandonment of the
"system" concept which was considered to be a rich, modern notion. The abandonment
of that concept resulted in an unacceptable loss of cliarity and meant that one of
the cornerstones of the dratt had been removed. The lack of precision of the term
"international watercourse" was highlighted: what was in fact a watercourse
"ordinarily consisting of fresh water" and what were the "relevant components"
referred to in articles 1 and 3?

364. It was urged that the Commission return to the "system" approach. The natural
connection between various elements ~ namely, that they formed a system ~ could not
be overlooked. A wider concept was deemed to be more practical and closer to
living economic and social realities than an abstract view of the watercourse,
considered as an autonomous entity, subject to the absolute sovereignty or
exclusive control of riparian States. The latter approach was considered
questionable inasmuch as it supposed that it was possible to isolate the running
watercourse, which was a living being, from the time dimension.

365. According to one represei..ative who favoured the "system" approach, the use of
the term "watercourse system” had the advantage of introducing a certain relativism
in so far as ditferent systems could coexist for the same international
watercourse, since a system relative to pollution did not necessarily include the
same States as a system relative to irrigation. Another representative said that
his delegation was decidedly in favour of the system concept, because of its
geographical situation. It considered that that idea should be understood to mean
that watercourses that were tributaries of a river should be considered to form an
integral part of the system. It might also be asked if the term "system", although
acceptable in itself, adequately brought out the fact that in reality there could
be more than one system of networks. In that connection, his delegation approved
of the suggestion made in paragraph 296 of the report of the Commission that a
scientific and technical study of the question was needed. Hydrographers and
hydrologists could demonstrate the advantages and disadvantages of the various
existing systems, assuming that watercourse systems varied from one territory or
one continent to another - and the Special Rapporteur would then study their
replies. If two principal systems existed, the States concerned with the first of
those systems would readily understand that they had nothing to fear from the
principles emerging from the study of the second system; their possible objections
to the expression "system" might then disappear.

366. Another suggestion made was that in view of the severe controversy surrounding
the "system" concept, it ought to be replaced altogether by another expression such
as "the inherent unity of an international watercourse or the interdependence of
the various parts and components thereof".

367. The Drafting Committee was urged to consider the proposed changes in draft
article 1, of "international watercourse system" to "international watercourse",
very carefully in order to ensure that it involved only a terminological change and
not a substantive change because the inherent unity of an international watercourse
and the interdependence of its various components could not be questioned.
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368. Certain representatives were of the view that work on the topic should not be
held up by disputes over definitions and that the Commission's customary practice,
of deferring adoption of definitions pending the development of substantive
provisions, should be followed. It might be advisable not to try to formulate the
definition dealt with in draft article 1l until a number of the substantive
provisions had been agreed upon and a clearer picture had emerged of the concept
covered by the draft. It was also suggested that further clarification was
required in the future and that technical and scientific advice ought to be sought
with a view to amplifying the definition.

369. Several representatives made reference to the phrase "relevant parts or
components" of the watercourse. Some representatives believed that the phrase
requied clarification and should be spelt out in greater detail, specifying the
criteria for identifying what constituted such relevant parts or components, as had
been done in the Commission's 1980 note of tentative understanding of the term
"international watercourse system". The examples given by the Special Rapporteur
in his report - rivers, lakes, canals, tributaries, streams, brooks and sprxngs,
glaciers and <nowcapped mountains, swamps, groundwater and other types of
aguifers = could provide a useful basis. It was considered uncertain, however,
whether there was really a need to distinguish between relevant and non~relevant
parts or components of an international watercourse and, if there was, whether the
distinction should be made on the basis of legal or hydrological considerations,

370. Certain representatives felt that the general character of the draft seemed to
justify omitting from draft article 2 any indication of which particular
hydrographic elements of the international watercourse had to be considered as
relevant parts or components for the purposes of that article. It was not deemed
proper to enumerate those various hydrographic parts and components. For the sake
of clarity, an attempt should be made, it was suggested, to replace "parts and
components" with words more capable of giving a hydrographical and hydraulic
description of different régimes of watercourses,

371. Certain other representatives gquestioned the inclusion of the phrase in the
draft article. It was said that the reference was redundant and coulé be
criticized on the same grounds as the unitary notion of drainage basin or system.
Thode "relevant parts or components" must therefore be defined, indicating the
criterion for their identification, or else the reference should be deleted. As
the reference could be interpreted as including elements of the "system" concept,
it would be sufficient to include in a framework agreement a definition such as "an
‘international watercourse! is a watercourse ordinarily consisting of fresh water
situated in two or more States". According to another view, the question whether
components other than the actual parts of the watercourse were to be taken into
consideration and be the object of international co-operation was subject entirely
to the sovereignty and consent of the countries concerned. However that might be,
it should be made clear that those other components could not be part of an
international watercourcse unless the States concerned agreed. The same held true,
it was maintained, where articles 2 and 3 of the draft were concerned.

372, With regard to groundwater, certain representatives endorsed the Special
Rapporteur's distinction between groundwater that was related to a specific surface
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watercourse and groundwater which was totally independent of, and unrelated to, a
specific surface watercourse., It was only the former category which ought to be
regulated by a future watercourse convention, because the latter category consisted
of aquifers formed in ancient times and was not fed by any other source. 1In that
connection, it was pointed out that a geographically unlimited inclusion of
groundwater would amount to a de facto extension of the watercourse concept to a
concept encompassing all waters, which would seem to remove any prospect for
agreement on the draft articles within the foreseeable future. The Commission
should confine its deliberations for the time being to surface waters. Yet
according to another point of view, the general reference to groundwater found in
the Commission's 1980 note of tentative understanding of the term “"international

watercourse system" was supported, as opposed to the new approach suggested by the
Special Rapporteur.

373, Concerning the possibility of including tributaries in the notion of an
international watercourse, it was said that that could be done but only to the
extent that their use concerned other States as well. The question was raised
whether or not the expression "watercourse" covered tributary watercourses.

374. With reference to paragraph 2 of draft article 1, one representative remarked
that it contained one of the basic rules of the draft convention and was obviously
based on the principle of hydrological coherence of an international watercourse;
it should be read together with draft articles 6, 7 and 8, which prescribed the
rules on egquitable sharing in the uses of the waters of an international
watercourse. Those rules were conclusions drawn from the principle of cohierence
and were in conformity with the existing law of international watercourses.
Another representative suggested that the words "are not affected by or do not
affect", in paragraph 2 of draft article 1, should be changed to read "could not be
affected by or could not affect", since the phrase as it now stood seemed too
closely linked to a situation existing at a given time to serve as a basis for a
normative legal provision. In either case, the problem of proof remained.

375. Concerning paragraph 4 of draft article 1, it was suggested that it be made
perfectly clear that deltas, rivermouths and other similar formations were natural
formations that were part of an international watercourse, unlike canals and other

formations created by a State in its territory, which were internal watercourses
and were regulated accordingly.

376. Finally, it was pointed out that while paragraph 1 of draft article 1,
referred to "States" or "watercourse States¥, paragraph 2 only referred to
"State", The appropriate term alone should be used in various contexts.

Article 2. Scope of the present articles

377. One representative considered that draft article 2, together with draft
articles 4 and 6, went into needless details on the uses of an international
watercourse this was inconsistent with the Commission's objective of formulating a
set of general principles. Measures of administration, management and conservation
relating to the uses of watercourses were matters which fell within the competence
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of a State's executive and legislative bodies and any attempts to deal with such

matters in the draft would only make its acceptance and understanding more
difficult. :

Article 3. Watercourse States

378. Certain representatives commented on draft article 3 in conjunction with their
comments on draft article 1, particularly with reference to the term "relevant
components or parts® of an international watercourse (see art. 1, above). Noting
the reference to "relevant" components or parts in draft article 3, one
representative wondered whether there could possibly exist components or parts of
the waters of an international watercourse which were of an international
character, as defined in draft article 1, but which were not relevant to the
definition of a watercourse sState. Another representative observed that since
draft article 3 did not provide any criteria to determine "relevant components or
parts", clarification was necessary to avoid future disputes on the interpretation
and implementation of the draft articles.

379. Reference was also made to the interplay between draft article 3 and draft
article 4, paragraph 3, which dealt with the duty of a watercourse State to
negotiate in gocd faith. 1In this regard, one representative wondered whether
watercourse States were to be considered on an equal footing in respect of the
obligation to negotiate in good faith regardless of the differences in the source
components present in the sovereign territories.

380. Finally, one representative pointed out that the Spanish terms "Estados del
curso de agua", and "Acuerdos de curso de agua" in draft articles 3 and 4 and
elsewhere in the draft were unacceptable to his delegatien.

Article 4. Watercourse agreements

381l. Several representatives raised drafting questions or points of clarification
with regard to draft article 4. Certain representatives expressed reservations to
the Special Rapporteur's new formulation in paragraph 1. They considered that the
new paragraph 1 should be revised since, as worded, it seemed to grant a higher
status to the draft articles vis-3-vis existing agreements because it subjected the
validity of these agreements to the condition that they should "provide measures
for the reasonable and equitable administraticn, management, conservation and use"
of the international watercourse. Such an interpretation could also cast doubt on
the scope of draft article 39.

382. Some representatives criticized the new paragraph 1l of draft article 4 as
going too far towards granting the provisions in the framework agreement the status
of jus cogens from which watercourse States would be unable to derogate by special
agreement. This was presumably not the intention behind the draft. Certain
representatives suggested that the residual nature of the draft article should be
made more explicit. Every possible encouragement should be given to watercourse
States to conclude agreements governing its uses.
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383. Certain representatives suggested that the first part of paragraph 1 might be
more appropriately placed among the final provisions of the draft and should be
aligned with, or take into account, draft article 39. It was considered that the
scope of draft article 39 was being placed in doubt by the new formulation of
paragraph 1. Draft article 39 was a blanket provision which respected the validity
of existing watercourse agreements but the wording of draft article 4 seemed to
subject all agreements to the conditions set forth in paragraph l.

384, One representative did not interpret draft article 4 as casting doubt on the
continuing validity of existing agreements but recommended its reformulation for
the sake of clarity. Another representative added that the Vienna Convention on
the Law of Treaties seemed adequate to cope with the issue of compatibility.

385. Another representative wondered whether the standards laid down in the
proposed convention might not be weakened if the rule indicated in the draft

article only extended to watercourse agreements to be concluded after its entry
into force.

386. One representative considered that it was not necessary to deal at this point
with the issue of compatibility between the uses of water by several States because
that aspect was covered by chapter II of the draft. His delegation expressed the
view that, if at all, "reasonable and equitable use" in paragraph 2 would be more

suitable since it gave the States concerned a guideline for ha:monizing their
respective interests.

387. With regard to the concept of "special watercourse agreement"”, certain
representatives observed that it was ill-defined and unnecessary, while another
representative suggested that draft article 4 could be improved if agreements were
referred to as "watercourse" as opposed to "special watercourse" agreements.

388. Concerning paragraph 2 of draft article 4, several representatives criticized
the vague import of the expression "to an appreciable extent". How was it possible
to establish whether the use of the waters was likely to be affected "to an
appreciable extent" and, assuming a criterion could be defined, what would be the
position of those States whose use of the waters of the watercourse was likely to
be affected, although not "to an appreciable extent"? Criteria should therefore be
set down to clarify that expression. Similar observations were made with respect
to the same expression appearing in draft article 5.

389. One representative maintained that since the drafting of a rather general
instrument required the use of fairly general wording, it was very important to
have rules on the compulsory settlement of disputes concerning gquestions such as
the scope of the expression "affected to an appreciable extent".

390. With regard to paraqraph 3 of draft article 4, one representative expressed
his approval of the words "negotiate in good faith" since considerations of
good-neighbourliness and solidarity and belief in a common destiny had always been
significant factors in negotiations leading to the conclusion of bilateral
agreements regarding the use of watercocurses.
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391. Another repre.~ntative drew the attention of the Commission to the fact that
adoption of the phrase "should" rather than "shall" "negotiate in good faith" would
be more in keeping with the recommendatorv nature of the draft. His delegation was
of the view that the distinction between mandatory and recommendatory provisions
should be made more clear~cut throughout the draft.

392. Finally, one representative believed that the term “co-operation" could be
inserted in paragraph 3 since its use in modern bilateral and multilateral
agreements had made it an acceptable general legal formulation.

Article 5. Parties to the negotiation and conclusion of
system agreements .

393. While certain representatives expressed their qualified approval of the draft
article, other representatives expressed doubts or reservations. It was said that
the draft article was of a novel naturej; for it to be accepted, it was imperative
that certain terminological ambiguities be eliminated. One representative was of
the opinion that the abandonment of the "system" concept in the draft as a whole
had rendered draft article 5 meaningless and that it should therefore be deleted.

394. Concerning paragraph 1 of draft article 5, one representative expressed his
satisfaction therewith, in view of draft article 39 which stipulated that the
provisions of the proposed convention did not affect other international agreements
relating to the watercourse or to any of its parts. It was thus understood that
such international agreements bound only the States parties to them and not other
watercourse States.

395. Another representative considered that even though the "system" concept had
been abandoned, a State seeking to participate in the negotiations referred to had
to prove that it belonged to the system. Thus, whether given another name or not,
it needed to be defined, as draft article 5 clearly envisaged a special legal
comnunity. From what else could the right to participate in negotiations between
other riparian States and the right to become party to a treaty derive? From the
physical point of view, that community could be identified with what some have
called a "shared natural resource" (see art. 6, below). The Special Rapporteur had
been right in stating that the water did not belong to the riparian State but that
the latter had sovereign powers to use that water provided that no injury was done
to other States. 1t was precisely because of that special legal community that
each riparian State should be able to claim the right of participation mentioned in
draft article 5, be it a riparian of a main watercourse or of a river that was a
tributary thereof.

396. There were differing views expressed on the extent of participation envisaged
in paragraph 2 of draft article 5. One view advocated was that a State
participating in negotiations should also have the right to become a party to the
agreement if such an agreement affected it to an appreciable extent or
substantially. Another view held was that to envisage the right of a third State
to .participate in the negotiation of an agreement between the State concerned that
applied to a part of the watercourse or to a particular project or programme which

/oo



A/CN.4/L.382
English
Page 93

was of concern only to those countries appeared contrary to general rules of law
and to the Vienna Convention on the Law of Treaties. The negotation and conclusion
of agreements between two States could not be subordinated to the participation of
third States, whatever the interests involved. Other formulas must be found, it
was suggested, to reflect the legitimate interests of third States; the problem
could perhaps be solved in the context of draft article 9. If really necessary,
States negotiating such an agreement could, in accordance with the concept of

reasonable use, bear in mind the legitimate interests of other States in the
watercourse.

397. Certain representatives expressed their reservations to paragraph 2 in view of
the ambiguities introduced by the term "to an appreciable extent®. One
representative stressed that it was important to clarify whether "affected to an
appreciable ex:ent" meant "harmed to an appreciable extent". As to when the
criterion "affected to an appreciable extent” would start to operate, the only way
to resolve the difficulty, it was maintained, was for the Commission to seek

technical advice with a view to incorporating the necessary quantitative element
into the text.

398. One representative urged that the legal situation regarding the problem of
non-recognition needed clarification. Aanother representative believed that the
solution to the problem of non-recognition when watercourse agreements were to be
negotiated and concluded lay in the elements of good faith and good-neighbourly
relations formulated in draft article 7, which would be based on pragmatic,
practical needs and the common welfare of populations, not necessarily having a
bearing on the political aspects inherent in non-recognition.

" CHAPTER II. GENERAL PRINCIPLES, RIGHTS AND DUTIES OF WATERCOURSE STATES

399. Chapter II was viewed as being of prime importance in the overall scheme of
the draft. Concerning draft articles 6 to 9, which formed chapter II of the draft,
it was considered to be of the utmost importance not to minimize the significance
of the point that the reciprocal rights and obligations of the States concerned
were inevitably centred on their shares, which were the subject of those rights and
obligations. One representative suggested that chapter II should fully reflect the
established principles regarding permanent sovereignty of States over their natural
resources, equitable sharing of the use of the waters, equality and mutual benefit,
gcod-neighbourliness and the obligation not to cause harm to the rights and
interests of other States. Furthermore, chapter II should strike a balance between
the rights and interests of upper and lower riparian States. Another
representative said that draft articles 7, 8 and 9 constituted the proper basis
upon which the entire draft could be built.

Article 6. General principles concerning the sharing of the waters
of an international watercourse

400. Several representatives welcomed the Special Rapporteur's replacement in draft
article 6 of the concept of "shared natural resources” with the notion of "sharing
in the use of waters in a reasonable and equitable manner" and considered the
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revised version a major improvement, striking a better balance in the draft article
as a whole. Although the concept "shared natural resources" had found its place in
several international conventions, its meaning and content were considered
ambiguous and not yet established; a reference to it in the draft convention could
lead to controversial interpretations. Its use could create the impression of a
legal superstructure which lent itself to claims and disputes of every kind. The
view was held that that concept infringed the sovereign rights of States over their
permanent resources and wrongly implied that the ownership of the resource was
shared. It was considered clear that the "shared natural resources" concept tended
to cast doubt on the right of States to exercise their sovereignty over natural
regources and to imply consequent limitations on their territorial integrity.
Furthermore, viewed from the legal angle, the concept would lead to rules of law
with ill-defined legal consequences, and such rules of law, might be ill-interpreted
or misinterpreted by States which could then put forward claims and demands that
might well cause disputes and conflicts of unforseeable scope. The fact that
waters flowed through more than one State did not automatically turn them into a
"shared natural resource", How to use the waters within its territory was a matter
within the sovereignty of the State concerned. However, the principle of
good-neighbourliness and the maxim sic utere tuo ut alienum non laedas were
designed to prevent abuses, it was stressed. Another view held that the concept at
issue placed upstream riparian States in a disadvantageous position vis-a-vis
downstream riparian States. It was said that without that concept, draft article 6
no longer weakened the protection afforded to watercourse States to enjoy within
their territories the benefits arising from uses of an international watercourse.

401l. According to some representatives, the new wording seemed to take greater
account of reality and offered a better approach to the development of an equitable
régime for international watercourses. It was not made clear that it was the use,
and not the waters, that was shared. Unlike the concept of "shared natural
resources", the revised formula sought to strengthen the right of every State to
the exclusive use of that part of the watercourse coming under its sovereignty; the
result would be to relieve the serious anxieties of riparian States focr which the
international watercourse was a natural frontier and whose sharing of the waters
had been clearly defined in treaties signed for that purpose.

402. One representative stressed that, in any case, the shared use of the waters of
an international watercourse was above all subject to political factors
notwithstanding its economic and social aspects. That was particularly true when
the international watercourse constituted a natural frontier between States.
Experience showed that conflicts which had arisen in the past between riparian
States had been man-made or caused by groups whese motives were selfish and
unlawful. The use of the waters of an international watercourse could bring
substantial advantages to the riparian States and also promote fruitful
co~operation in the economic and social as well as in the cultural field if an
atmosphere of confidence, good faith and friendship prevailed in relations between
the riparian States and if those States scrupulously applied the principles of
good-neighbourliness, mutual advantage and respect for each other's sovereign
rights.
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403. Note was taken by certain representatives of the Special Rapporteur's
assurances that the changes introduced in the revised version of draft article 6
were of a terminological nature and not intended to affect substance; it was deemed
important to retain the spirit of the original text as it related to the notion of
sharing. This was welcomed by some representatives who considered that while the
notion of sharing still formed the basis of the dratt, it did so in a more general
manner and avoided the doctrinal overtones implicit in the concept of "shared
natural resource”. It was suggested that that concept could usefully be retained,
not in the text of the draft article, but in a commentary. Each watercourse State
was entitled within its territory to a reasonable and equitable share of the uses
of the waters of an international watercourse. However, it was recognized that the
concept involved limitations on the territorial sovereignty of States; upstream
riparian States had a right to use the waters in their territory but must do so in
a manner which did not deny the rights of downstream riparian States to share in
the utlization of the waters in their territories.

404. However, certain representatives believed that the revised draft still did not
strike the right balance as it appeared to place more emphasis on the "sharing"
notion, even without the objectionable term "shared natural resource", than on the
principle of permanent sovereignty over natural resources on which greater emphasis
was required. The new draft did little to allay the fears of those States which
considered that their sovereignty was being impinged. The draft article should
indicate more clearly that watercourses formed an integral part of the territory of
States and that States exercised their sovereignty over them while complying with
their international obligations. The proposed modifications, deemed terminolcogical
in nature, should be considered from the point of view of affecting the substance
of the provisions as well,

405. Thus, according to certain representatives, the notion of sharing in any form
should be done away with altogether in the draft article. It was not a matter of
dividing or sharing but of setting forth in the appropriate legal form the rights
of the watercourse States, both downstream and upstream, as well as their
obligation to respect, in using the watercourse, the rights of all States. There
were many agreements which did not provide for the sharing of water, still less of
its use, but organized co-operation between different States. One suggestion made
was that the article could simply stipulate that "each State has the right and duty
to use, within its territory, the waters of an international watercourse in a
reasonable and equitable manner" or that the term "transboundary natural resource"
could be used, thus referring to geographical location. According to one
representative, if the intention behind draft article 6 was to establish a
limitation on the use of the waters, that limitation was already provided by the
obligations not to cause harm to other States and not to prevent other States from
using the waters in a reasonab'e and equitable manner; if the intention was to
indicate that the use of the waters by one State had to be governed by general
principles of co-cperation and respect among States, those principles were already
well established in draft article 7, which spoke of good faith and good-neighbourly
relations, and in chapter III of the draft concerning co-operation and management.

406. According to another representative, difficulties were presented by the notion
that States should “share in the use of the waters". That notion could dilute the
nature of the sovereign rights of a State over its natural resources, since it
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could be interpreted as meaning that the waters on that State's side of the
frontier could be used by a neighbouring State. The principle that, once a State
had received its equitable share of transboundary waters, it had the sovereign
right to use them exclusively, provided that it did not cause damage to others,
should be respected. Any reference, therefore, to dividing or sharing a
transboundary resource, or even to its use, should be rejected. The concept that
States should "regulate the use of the waters" should be established. Aany concept
that would diminish States' ownership of their natural resources, including those
in their portion of a transboundary location, would, in his delegation's view, be
contrary to resolutions adopted by the General Assembly since 1962 on permanent
sovereignty over natural resources.

407. On the other hand, certain other representatives regretted or deplored the
elimination of the concept of "shared natural resource". ‘It was said that it was
one of the healtiest creations of contemporary international law and its
reintreoduction into the draft was advocated. The concept underlined the necessary
interrelationship between the rights of adjacent riparian States and was the basis
for certain essential obligations in that area. Water, like air, moved, and the
water which a State upstream used one day was used the next day by a State )
downstream. To reject the expression "shared natural resource" was tantamount to
denying the evidence. The abandonment of that concept, coupled with the deletion
of the "aystem" concept in draft article 1, called into question the arguments
underlying some of the draft articles. The use of a formula which defined very
clearly the legal nature of the waters of an international watercourse was
preferred. It was doubted whether the objective "reasonable" could adequately
replace the idea of fair distribution conveyed by the notion of "shared natural
resource".

408. One representative stressed that the concept of "shared natural resource" was
congidered a fundamental principle to be discussed and adopted at the very
beginning. To discard the restrictive concept of watercourses might lead to
atceptance of the notion of an international watercourse as a living reality. But
all the problems relating to the acceptable participation of each riparian State in
the shared resource would not automatically be solved thereby. Details would have
to be worked out at the time of the formulation of a general legal rule to be
applied to specific areas and criteria would have to be devised for the assessment
of the equitable share of each riparian State.

409. Reference was made by certain representatives to the qualification that the
use of waters is to be shared in a "reasonable and equitable" manner. That term
was found to be very helpful and its inclusion in the article was supported.
"Reasonable" described a method of procedure which would enable the watercourse to
continue to function, whereas "equitable" meant that account must be taken of the
legitimate interests of all the ziparian States. It was considered to be an
improvement over the highly controversial "shared natural resource", if it was
recognized that the notion of equity implied a response to an individual situation
and not the application of a fixed rule.

410. The view was also expressed that the terms "reasonable" and "equitable" were
vague, but justice must be found for each individual case. The concept of an
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"equitable" share had unéoubtedly become the object of international customary law
in the process of formation, even if specific application of equity to an
individual case could not be generally determined. Reference was made to the
recent United Nations Convention on the Law of the Sea as illustrating the
increasing importance and acceptance of that criterion. 1In any event, the term
"sharing" did not, it was emphasized, mean that sharing must be equal and that only
distributive justice was possible, because States shared their rights and
obligations according to their location.

411. Emphasis was also placed by certain representatives on the fact that, although
States might obviously have different "shares" of the watercourse, they should
enjoy equal benefits from the use of the watercourse as a whole. It was urged that
the beneficial nature of the use of the watercourse should be emphasized; a
possible formulation could refer to a State's right to a "reasonable and equitable
share in the beneficial uses of waters". Furthermore, it was pointed out that
several factors would have to be taken into account in determining what constituted
a reasonable and equitable share (see art. 8, below).

412, Doubts were, however, voiced with regard to the notion of "reasonable and
equitable” sharing. If it were to be applied to particular régimes of
watercourses, it would mean that many factors would have to be taken into
consideration; there was a need to determine what constituted a "reasonable and
equitable" share. It was also highlighted that the starting point for the
provision on utilization rights could not be the statement that every riparian
State had a "reasonable and equitable share" in the use of water of the
international watercourse on its territory. The starting point must rather be the
principle of the permanent sovereignty of States over their natural resources.
That principle, repeatedly confirmed by the General Assembly, should be included in
a framework agreement which would recommend to riparian States that they should
seek ‘agreement on the distribution of the uses in an equitable and reasonable
manner. In addition, the notion of "equitable and reasonable" shares did not have
a clear juridical content, scope and meaning and would create serious problems in
the practical application of the provisions of the draft.

413. One representative noted that various speakers had invoked the notion of
permanent sovereignty over natural resources, His delegation suggested that lower
~riparian States think twice before they jumped to the support of an emotive slogan
in that context.

414, Certain representatives referred to the overlapping between draft articles 6
and 7; it was suggested that the synchronization between them should be clarified.
One representative suggested that draft articles 6 and 7 could be combined if the
following changes were made: first, at the beginning of article 6, paragraph 1,
the words "Subject to the provisions of article 8" should be added, with the rest
of the paragraph remaining as it was. Secondly, the beginning of paragraph 2
should be deleted up to the words "in a reasonble and equitable manner" and the
remainder of paragraph 2 should be added at the end of the current article 7; that
composite text should become paragraph 2 of article 6. In addition, the word
"relatively" should be inserted between the words "in a" and "reasonable" in
article 7, in order to emphasize that what was reasonable and equitable must be
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interpreted in a relative manner, in accordance with the criteria set forth in
draft article 8. At the same time, it should be understood that the sharing in
question concerned “"residual rights", namely, the rights bearing on the additional
amounts of water produced by the development of an international watercourse,
without prejudice to long-standing acquired rights.

415. Finally, one representative, noting that the new approach of the Special
Rapporteur was grounded in the concept of equitable sharing, drew attention to the
fact that as worded the draft articles had the effect of subordinating the duty to
share equitably to the duty to refrain from appreciable harm (arts. 9 and 13).
That imbalance, which was inconsistent with the overall approach, should be
redressed, he said.

Article 7. Edquitable sharing in the uses of the waters of an
international watercourse

416. Some representatives supported draft article 7 as a necessary corollary to
draft article 6. It was suggested that the two draft articles could be merged so
as to eliminate a certain degree of overlap (see also art. 6, above).

417. Doubts were, however, expressed regarding the terms "optimum utilization",
“"good-neighbourliness", "protection and control"” and "shared" because they could
give rise to misinterpretation or abuse.

418, Certain representatives were of the view that draft article 7 should be
couched in recommendatory rather than mandatory language; "optimum utilization" was
a desirable result of co-operation but could not be imposed as a matter of strict
obligation. It was illusory to think that an international watercourse State could
have the right to require optimum utilization of a watercourse. It must be left to
the watercourse States concerned to determine what constituted "optimum
utilization". That concept was essentially in opposition to "maximum use or yield"
and encompassed all beneficial uses, the minimization of all adverse effects and
the conservation of resources. It also appeared that a riparian State which was
more technologically developed than its neighbours could abuse the criterion.
Moreover, "optimum utilization" might be made at the expense of conservation of the
resources of the watercourse as a whole. The suggestion was made that the term
should be deleted due to its unsuitability and its being a source of confusion,

419, On the other hand, it was maintained that a joint reading of draft articles 6
and 7 would dispel any doubts regarding the term "optimum utilization",

420. Regarding the concept of good-neighbourliness, one representative noted that
its inclusion in the draft unnecessarily created a new superstructure. Its use in
the context of draft article 7 was inappropriate and did not reflect reality.
However, another view advocated its retention together with that of the concept of
good faith.

421, Some representatives made observations similar to those made with reference to
draft article 6 concerning the concept of "sharing in a reasonable and equitable
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manner"” (see art. 6, above). One representative believed that in practice,
reasonable and equitable use by a State implied taking account of reasonable and
equitable use by another State. Accordingly, he felt that there was no need to
refer to the notion of "sharing".

422. Another representative stated that, in principle, his delegation had no
objection to the "equity" principle on which draft article 7 was based.
Nevertheless, it considered it more favourable to regulate the allocation of
possible forms of use among the riparian States of an international watercourse
according to the principles laid down in article 59 of the United Nations
Convention on the Law of the Sea and to leave it to the parties to bilateral and -
multilateral watercourse agreements to decide on the ~riteria for sharing in
accordance with the principle of the sovereign equal. - of States.

Article 8. Determination of reasonable and equitable use

423. Certain representatives considered that the factors laid down in draft
article 8 could provide non-binding, non-exhaustive reference points for
determining whether waters were used in a reasonable and equitable manner. The
article as a whole offered useful and reasonable criteria, albeit a little
imprecise., The discussion in the Commission had clearly shown the impossibility of
providing an exhaustive enumeration of such criteria and of a determination of
priorities. One representative suggested that as draft article 8 contained,
inter alia, provisions which were the only guidelines to be applied in case a
watercourse State intended to refer to its right to use the waters of the
watercourse in a reasonable and equitable manner, those provisions should be
included in a separate article.

424, Other representatives questioned the utility of including a long,
non-exhaustive list of factors and the Commission was requested to re-examine the
matter. The question was posed whether the long list was of any utility or
practical value, inasmuch as it mentioned points extraneous to the negotiations
relating to a specific watercourse, such as the availability to the States
concerned of alternative water resources, or points depending on an essentially
subjective evaluation, such as the comparison of the needs of one State with those
. of another State. The basic premise of draft article 8 should, it was urged, be
re-examined because the draft article seemed to presume that all the States
concerned should in each case determine whether a particular use was in accordance
with article 7. The criteria referred to in draft article 8 were already normally
taken into consideration by each State on a case-by-case basis, and only in case of
a dispute was that determination made by negotiation or other peaceful wmeans. The
article should be recast so that those criteria were presented only in order to
guide the way in which each State used an international watercourse.

425. According to one representative, draft article 8 contained a list of
parameters which was defective because it was not exhaustive and it failed to
indicate the importance of certain priority uses. What was even more serious, the
article omitted certain inviolable principles which should take precedence in cases
where, for various reasons, the obligation to negotiate provided for in paragraph 2
could not be invoked.
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426. Article 8 should, it was emphasized, be so drafted as to promote co-operation
rather than conflict among watercourse States. It should also protect the basic
autonomy of each State to determine its share of "reasonable and equitable use" and
the manner in which it wished to utilize that share.

427. Also, the suggestion was made that if i1t seemed that the long list of criteria
in draft article 8 could create more difficulties than it solved, it could be moved
to the commentary or included in a footnote.

428, As to the list of factors included in paragraph 1 of draft article 8, it was
suggested that paragraph 1 should indicate the list of factors in an illustrative
manner and the term "inter alia" should be used in the chapeau of the article. The
question was posed, however, whether it was necessary to enumerate in draft
article 8 all the factors to be taken into account in determining the reasonable
and equitable use of the water of an international watercourse. Only those
fundamental criteria which would apply in virtually all situations should be
included, it was suggested. It was also said that the notion of reasonable and
equitable sharing, if applied to particular régimes of watercourses, would mean
that many factors would have to be taken into consideration. In that connection,
one representative did not fully agree that the demographic factor was paramount.
Consideration should also be given to geophysical and socio-economic factors, as
well as national security and sovereignty. Since all those factors were
inseparably linked, it was erroneous to base determination of reasonable and
equitable sharing on just one of the@.

429, It was, however, suggested by certain representatives that particular factors
should be singled out as having priority over others. One representative singled
out drinking water supply as a priority use. Regarding geographical factors to be
taken into consideration, it was proposed by another representative that the
relative length of the parts of the watercourse which passed through or bordered a
State should be the first factor to be considered. Yet another representative
recalled his proposal made in connection with draft article 1 to undertake a
hydrographic and hydrological study which might indicate which were the stable and
variable factors in different systems.

430, One representative emphasized that determination of reasonable and equitable
use would depend on various factors, particularly the cost of alternative
projects. His delegation had previously indicated that the capital costs of such
projects should be included among the factors listed in draft article 8, because
the question of cost was related to the concepts of "efficiency of uses" and
"optimum utilization". 1In addition, the concept of "reasonable and eguitable"
share was also related to the unity of the hydrological cycles peculiar to each
watercourse.

431. The new paragraph 1 (¢) of draft article 8 was singled out by one
representative as a welcome addition because it emphasized the necessity of
balancing the rights and interests of all. Another representative believed that
paragraph 1 (g) perhaps went a little too far in referring to optimum utilization,
protection and control of the watercourse and its waters.

,...
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432. Regarding paragraph 2 of the draft article, one representative considered it
to be a very important provision which should be retained. Another representative
considered that reference in that paragraph to resort to the peaceful settlement
procedures in chapter V of the proposed draft was misplaced. Paragraph 2 did not
relate to disputes over the interpretation and application of the draft articles,
as envisaged in chapter V, but to disputes between the States concerned over the
reasonable and equitable use of an international watercourse.

Article 9, Prohibition against activities with regard to an
international watercourse causing appiceciable
harm to other watercourse States

433. Some representatives expressed their approval of draft article 9 and
considered it to be one of the core provisions of the draft as a whole. It was
said to specify the arrangements for the sharing of the waters of a watercourse and
the use of such waters in a reasonable and eguitable manner in accordance with
articles 6 and 7 of the draft. The maxim sic utere tuo ut alienum non laedas
should occupy a privileged place in the draft since the obligation not to cause
harm to other States was a basic obligation which was recognized as a generally
accepted principle of international law. The draft reflected modern trends because
it excluded from the scope of the prohibition those injurious effects which did not
exceed the threshold of "appreciable harm®. That limitation created & link between
the article and the international liability topic. Draft article 9 also raised the
question whether an agreed or otherwise arranged justification for causing injury
actually was an exception to the prohibition, because the prohibition did not refer
to harmful activities that were permitted by the suffering State.

434. According to one view expressed, the prohibition contained in draft article 9
was too absolute and (uth ¢~rms as "appreciable harm", "rights" and "special ¢
interests" too vague. It way preferable to strike a balance between the right of a
State to use a watercourse in its territory and its duty not to cause appreciable
harm in the territory of another State. This could be achieved through measures to
prevent or minimize such harm and by information and co-operation activities. A
mere prohibition in such a vital and dynamic area, which instead required
co-~operation formulas, seemed in adequate.

435, It was also suggested that draft article 9 or its commentary should indicate
that the "harm" referred to would be estimated globally and nor individuallv in
order to take account of previous harm. Also, it must reflect the reality that,
despite its best intentions and efforts, a State might sometimes be unable to
prevent "harm" to another State. It was better to draft the article to suggest
more clearly that a State should do everything in its power to avoid harm to
another State.

436. One representative believed that the prohibition not only of uses or
activities which might cause "“appreciable harm" to the rights and interests of
riparian States, but also of those which might have an “adverse effect" on those
States should constitute the basis of any agreement on the non-havigational uses of
international watercourses.
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437. The determination of "appreciable harm" was considered to be a central
question in the consideration of the law, of the non-navigational uses of
international watercourses. To certain representatives, the term "appreciable
harm" required further clarification in order to become acceptable. It was
difficult to determine what constituted "appreciable harm" and a list of factors
liable to causez appreciable harm to and have an adverse effect on the territory of
a riparian State should be added to the article, according to one representative.
He indicated, for example, that siting of factories along the watercouse should be
taken into consideration in assessing the harm caused because, in general, the
further downstream the factories were sited, the more lethal their effects,
particularly in densely populated deltaic flood plains.

438. To yet other representatives, the notion "appreciable harm" was too vague to
be appropriately employved in the article. As it now stood, a downstream Scate
could interpret "harm" to mean that in the event of harm resulting from use of the
waters of the watercourse by an upstream State, the downstream State could demand
elimination of the harm, despite any advantage it might derive from any activity or
use of the watercourse. Also, it was suggested that the term "appreciable harm" be
replaced by "material harm". One representative considered that in the Spanish
text, the word "apreciable" went too far. Another representative suggested that
"harm" ought to be replaced, a more appropriate word in the French text being
"atteinte".

439, It was also suggested that the words "or interests" should be deleted because
the term "interests" was too general and was likely to be interpreted by each State
according to its own interests. The view was also expressed that the meaning of
the words "uses" and "activities" should be specified and the difference cor
connotational interrelationship between the two terms should be clarified.

440. Certain representatives referred to a potential conflict between the
determination of reasonable and equitable use of the watercourse (arts. 6 to 8), on
the one hand, and the prohibkition against activities causing appreciable harm

(art. 9) on the other. The relationship between draft article 9 and draft
articles 6 to 8 was problematic because the latter did not deal with possible
iqjurious effects caused by their application. In many cases, the equitable
sharing in the uses concerned would not be possible without some transboundary
ccilsequences, and that problem therefore had to be examined in all its aspects.
dccording to one view expressed, the emphasis should ba placed on the prohibition
against activities causing appreciable harm because the notion of reasonable and
equitable use lacked the necessary precision and lent itself to subjective
interpretations, as was confirmed by the long, though non-exhaustive list of
relevant factors enumerated in draft article 8. . Draft article 9 should thus be
read in conjunction with draft articles 7 and 8. Besides, any uses or activities
whicn caused appreciable harm to or had adverse effects on a riparian State could
not be considered as "reasonable and equitable". Another view maintained, however,
that the Special Rapporteur's approach was grounded in the concept of equitable
sharing. As worded at present, the duty to share equitably was subordinated to the
duty to refrain from appreciable harm (arts. 9 and 13); that imbalance, which was
inconsistent with the overall approach, should be redressed.
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441. Reference was made by some representatives to the inevitable link between the
prohibition of harmful activities in draft article 9 and the topic of international
liability for injurious consequences arising out of acts not prohibited by
international law. One representative stated that in order to establish a link
between the two topics, it seemed appropriate to defer formulation of the article
until the ambiguity created by the term "appreciable harm" had been dispelled.

CHAPTER III. CO-OPERATION AND MANAGEMENT IN REGARD TO
INTERNATIONAL WATERCOURSES

442. The formuliations which were contained in draft articles 10 through 19, which
formed the contents of chapter III, were considered by one representative to be
desirable and progressive, not being based on any existing principles of law.
However, he believed it would be more appropriate for these articles to be included
in particular watercourse agreements, deserving only a brief reference in a
framework convention.

443, One representative remarked that chapter III of the draft was too specific and
not in character with the nature of a framework agreement. His delegation
suggested that chapter III ought to be brought into line with the provisions of the
1979 Convention on Long-Range Transboundary Air Pollution which regulated the
obligations of States with respect to co-operation and information. He also
objected to the formulation of the notification obligations in draft articles 11 to
14 because, in his view, they placed upper riparian States at a disadvantage as
compared to lower riparian States. As drafted, their sovereign right to utilize
the watercourse was conceived as an exceptional right.

444, another representative supported the proposal to place draft articles 1l to 14
in chapter II which concerned general principles and rights and duties of
watercourse States. There, too, the duty to co-operate should be given a positive
legal content in so far as it was consistent with legitimate national interests.

445, Certain representatives suggested that chapter III could be consolidated and
simplified, or its subject-matter could be left to specific agreements.
Superfluous details should not be included in the draft, so as to aveid any
conflict between specific existing or future watercourse agreements and the
proposed instrument and to win general acceptance for the latter. 1In that
connection, it was said that draft articles 15 to 19 could be reduced to a single
article.

Article 12. Time-limits for reply to notifications

446. With regard to draft article 12 concerning time-limits for reply to
notifications, one representative noted that the draft article made no provision
for a situation ‘n which the parties could not agree on a reasconable time-limit,
and feared that the States receiving the notification would use the time to prevent
the notifying State from undertaking a projecft or a programme. The receiving
States could, by virtue of paragraph 2 of draft article 12, request a reasonable
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extension of the time-~limit in order to evaluate the issues involved, but no

specific criterion was given to determine which situations justified such an
extension,

Article 13. Procedures in case of protest

447. According to one representative, draft article 13 was open to criticism
because it did not maintain the proper balance among the interests of the States
whose territory was crossed by an international watercourse. Paragraph 3,
specifically, would authorize an upper riparian State which had been unable to
reach an agreement with the lower riparian States to undertake a project or a
programme without the consent of those States. Such a provision seriously
undermined the principle of the sovereign equality of riparian States on the same
international watercourse. His delegation believed that it should be stipulated
that an upper riparian State might not undertake a project without having
previously reached an accord through the settlement procedures provided for in the
draft articles. Similarly, it should be stated specifically that upper riparian
States had the right to compensation from lower riparian States for any delays in
the execution of a project caused by the latter without justification or through
bad faith.

Article 15 ter. Use preferences

448. One representative was of the view that draft article 15 ter (based upon draft
article 29 presented in the Special Rapporteur's first report) might be placed
after the current draft article 8 in chapter 1II. Further, the scope of the use of
the term "equitable participation”, as distinct from "equitable sharing", needed to
be clarified, if those concepts were intended to be different.

CHAPTER IV. ENVIRONMENTAL PROTECTION, POLLUTION, HEALTH
HAZARDS, NATURAL HAZARDS, SAFETY AND NATIONAL
AND REGIONAL SITES

449, One representative believed that chapter IV of the draft lacked the necessary
conformity with State practice. 1In particular, draft articles 21 to 24 on
environmental protectien, which defined the objectives of environmental protection
in the context of the draft, could not be accepted in the form suggested by the
Special Rapporteur. The concern of the latter to protect, as far as possible, the
natural resource water against pollution was, without doubt, fully justified.
However, it had to be taken into consideration that industrialization and
urbanization as well- as technical and technological developments would require
considerable consumption of water, which would necessarily lead to pollution. The
majority of bilateral as well as multilateral conventions adopted for the
protection of the sea, contained a relative prohibition of pollution and only
prohibited the dumping of particularly dangerous substances. It seemed that the
environmental protection obligations foreseen by the Special Rapporteur went beyond
what the majority of States was at present prepared to adopt.
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Article 23. Obligation to prevent pollution

450. One representative proposed that draft articlie 23 should prohibit pollution
with transhoundary effects of appreciable extent and should reserve its
specifications to the riparian States of international watercourses, A framework
agreement oi the law of the non-navigational uses of international watercourses
would only be useful for the riparian States when it realistically reflected the
status of State practice, left room for future developments and formulated the
rights and duties of upper and lower riparian States in a balanced manner.

451. Another representative suggested that the obligation to prevent pollution in
draft article 23 should be couched in more restrictive language: in paragraph 1,
States should be "obliged" not to pollute the waters of an international
watercoursesy in paragraph 2, the State where such pollutions originated should be
"obliged" to take reasonable measures to abate or minimize it.

Article 28. Safety of international watercourse systems,
installations and constructions, etc.

452, One representative suggested that draft article 28 should also include a
paragraph on prohibition against the destruction of drinking water installations
and irrigation works, in accordance with article 54, paragraph 2, of the 1977 First
Additional Protocol to the Geneva Conventions of 1949. 1In his view, this would
make the draft complete from a legal, political and humanitarian standpoint.

Article 28 bis. Status of international watercourses, their waters,
constructions, etc. in armed conflict

453. Certain representatives expressed their approval in principle of draft

article 28 bis; it was said that the article enriched the draft. One
representative noted that it specifically extended the protective measures provided
for in the two 1977 Additional Protocols to the Geneva Conventions of 1949, 4
Another representative observed that the installations and works referred to in the
draft should not, when used for peaceful purposes, be the object of attack during
an armed conflict, since such an attack might have effects on the territories of
countries not involved in the conflict.

454. Other representatives expressed reservations on the draft article. One
representative stted that it was questionable whether the new draft article fell
within the scope «f the topic. Another representative suggested that 2 more
suitable formulation should be found regarding thlie peaceful uses of international
watercourses that would take into account the right of States at war to use the
part of an international watercourse lying within their territories to transport
war matériel, because waterways were of logistical importance. It should be
specified, therefore, that the notion of peaceful use applied sclely to
installations and constructions situated on the shores of the watercourses.

’
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CHAPTER V. PEACEFUL SETTLEMENT OF DISPUTES

455. It was suggested that the Commission should give further consideration to the
structure which chapter V should take. The framework agreement approach, while
commendable in itself, resulted in general and vague language, thus necessitating
the incorporation in the draft of efficient dispute settlement procedures. One
representative considered that any future agreement should include fact-finding and
conciliation procedures as well as binding provisicns for third-party settlement of
disputes. On the other hand, another viewpoint considered that regulation of
dispute settlement went beyond the scope of a residual framework agreement and that
resort to the means of settlement stipulated in the agreements between the
respective States or to the pacific settlement of disputes provisions in Article 33
of the Charter would be more appropriate. It was not deemed advisable to impose
any system of settlement of disputes without consideration of the type of friendly
relations existing among the States concerned on the complexity of the particular
case., More recommendatory language would be in order, in conformity with the basic
principle of free choice of means.

CHAPTER VI. FINAL PROVISIONS

Article 39. Relationship to other conventions and
international agreements

456. For the comments on this article, see article 4 above.

G. STATE RESPONSIBILITY

1l. General observations

457. The fundamental nature of the topic of State responsibility was emphasized by
representatives. The view was expressed that the topic formed the core of
international law and its proper elaboration was of great importance to relations
between the States. An international convention on the subject would enhance the
effect of the principle pacta sunt servanda and promote peaceful relations among
States. Establishment of generally acceptable norms in the field of State
responsibility would strengthen the international legal order. Viclation of
primary rules on State responsibility were to some extent encouraged by the absence
of secondary rules which would clearly set out the legal consequences of such
violations. A convention on Stxte responsibility, even before its eatry into
force, would influence the conduct of States and would serve as a refercnce text
for international tribunals.

458, Several representatives stated that it was important that every effort be made
by the Commission to make progress and complete its work on the topic at the
earliest possible time. A number of representatives welcomed the Commission’s
statement of expectation, in paragraph 387 of its report, that it would be highly
desirable to complete a first reading of Part Two of the draft articles on State
responsibility, as well as of a possible Part Three, before conclusion of the
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present term of membership of the Commission. More time should be devoted to the
topic, it was said, than was accorded at the thirty-sixth session of the
Commission. The view was expressed that the Commission had achieved steady but
disappointingly slow progress on the topic over the past 20 years, and the fact
that there was no clear assurance that the Commission was likely to complete its
first reading of the entire set of draft articles within a reasonably short time
did not reflect well on the codification process. The view was also expressed that
scepticism with respect to certain aspects of Part One of the draft articles should
not be allowed to hinder completion of a structure which had already begun to exert
influence in international law.

459. The fifth report of the Special Rapporteur, Mr. Willem Riphagen, containing
12 new draft articles, was considered by representatives to be an important
development and a major breakthrough, which provided sound basis for the further
work of the Commission. The draft articles on the whole represented for the first
time, it was said, a consistent, detailed and complex system for regulating the
consequences of an internationally wrongful act and were a major step forward.

Hope was expressed that the Commission would now be in a position to make real
progress.

460. Some representatives stated that they would not at this stage, when the 12 new
draft articles were still under consideration in the Commission and yet to be
considered by its Drafting Committee, be commenting on provisions of the draft
articles. A detailed analysis would be possible when the draft articles of Part

Two were complete and all the legal consequences of breaches of international law
were defined.

461, Several representatives, however, commented both generally and specifically on
the draft articles before the Commission.

462, A number of representatives expressed concurrence with the general plan of the
Commission, for the overall structure of the draft articles on State
responsibility, which envisaged three parts: Part One dealing with the origin of
international responsibility; Part Two dealing with the legal consequences of
international responsibility; and a possible Part Three, which the Commission may
later decide to include, which would deai with the question of the settlement of
disputes and the implementation of international responsibility.

463. Some representatives were of the view that the 16 draft articles now before
the Commission for inclusion in Part Two of the draft articles on State
responsibility (the four draft articles provisionally adopted by the Commission at
its thirty-fifth session in 1983, on recommendation of its Drafting Committee, and
the 12 new draft articles submitted by the Special Rapporteur to the Commission at
its thirty-sixth session in 1984) reflected a proper balance bestween the various
interests that had to be taken into account. The view was expressed that the
Special Rapporteur had, in the draft articles, given due weight to the concepts of
jus cogens and international crime and, particularly, the legal consequences of
aggression, while at the same time paying due attention to the more conventional
and traditional aspects of State responsibility, such as the definition of the
injured State, injury c¢o aliens, reparation, reciprocity, reprisal, proportionality,
etc. One representative was of the view that the present issue with respect to
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I Part Two of the draft articles was to a large extent one of direction. While

| excessively ambitious targets should be avoided and caution exercised, there should
be no compromise on questions of principle. The Commission should, undaunted by
difficulties, discharge its responsibilities in the progressive development of
international law, thereby effectively responding to the legitimate expectations of
the international community and remaining in the mainstream of public international
law. Since the adoption of the United Nations Charter, the notion of jus cogens
had been formally incorporated in the 1969 Vienna Convention on the Law of Treaties
and, in the current state of development of the international community, thac
concept, even though it might not be easy to apply, was no less valid and must not
be abandoned. While recognizing that flexibility in wording may be necessary to
facilitate general agreement, the principles deriving from the Charter of the
United Nations, such as the concept of jus engens and international crime, were not
open to compromise. )

464. Some representatives considered it desirable to expand the scope of Part Two
of the draft articles to deal more fully with the legal consequences of
international crimes, particularly, aggression, genocide, apartheid and
mercenarism. The view was expressed that the draft Code of Offences against the’
Peace and Security of Mankind would deal with the criminal responsibility of
individuals, while the draft articles on State responsibility should prescribe in
treaty form the responsibility of States for the Commission of international crimes
which would include aggression, the maintenance of colonial domination by force,
genocide, apartheid and acts leading to nuclear conflicts.

465, One representative stated that he thought the overall structure of the new
draft articles was acceptable and saw no need to change the order of the draft
articles so as to deal first with international crimes as he thought some
representatives had suggested. Though he agreed to some extent with members of the

Commission who had suggested that the draft articles should elaborate more on
international crimes.

466. Another representative considered that the Commission should approach the
question of the inclusion of aggression and its consequences in the draft articles
on State responsibility in such a way as to avoid overlapping with other legal
instruments such as the draft Code of Offences against the Perz2 and Security of
Mankind.

467. It was, in the view of one representative, important that the draft articles
should proceed from the position of the injured State and not from the standpoint
of protecting against claims the State breaking international law.

468. Some representatives considered that Part Two of the draft articles should
contain separate sections on international crime and international delict since
both catecories had their own characteristics. As a rule, international delicts
occurred in a bilateral legal relationship and involved the responsibility of one
subject of international law towards another subject, while the consequences of
internatiorial crime had an adverse effect on the entire international community and
all States were entitled, either individually or collectively, to institute a claim
and, if necessary, to take appropriate measures against the offender.
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469. Some representatives expressed serious reservation with respect to the
introduction of the concept of international crime, the international criminal
1esponsibility of a State, into the topic on State responsibility. The view was
expressed that it would be regrettable if the draft articles on State
responsibility, which would be a document purporting to deal with objective
criteria, were allowed to reflect elements of a political nature as in the
definition of an international crime. Reservations were expressed at attempting to
lay down rules of conduct for States and including within such rules provisions
which were of a theoretical nature, and were thus open to political construction,
and which ought to be reserved for interpretative contexts rather than included.in
articles of a treaty. Extreme caution was thus advisable in dealing with the legal
consequences Of State responsibility, especially as regards the implications of
paragraph (e) of draft article 5 and of draft articles 14 and 15. The view was
expressed that introduction of the novel notion of the international criminal
responsibility of a State into the draft articles on State responsibility gave rise
to grave doubts; and that such doubts were heightened by the provisions of Part Two
of the draft articles, on the legal consequences of international responsibility,
which appeared to be an invitation to chaos. Though it might be possible for the
provisions of Part Three of the draft articles, dealing with the implementation of
international responsibility, to resolve some concerns. The Commission and the
¢ ~ecial Rapporteur shoull clarify the circumstances in which States not directly
fected by an internationally wrongful act could unilaterally take countermeasures
against the author State.

470. The view was expressed that States involved in a particular case may not agree
on whether an act violating international law had been committed and that it was
probable that they would disagree. Thus third-party compulsory settlement of
disputes seemed essential. Several representatives considered that the provisions
of Part Three of the draft articles would unquestioanably be important because they
would facilitate effective enforcement of the provisions of Part Two of the draft
articles.

471, One representative was of the view that the Commission should be careful not
to incorporate tertiary rules, on dispute-settlement procedure, into the draft
articles. The question of the peaceful settlement of disputes should be considered
on its own merits. The Charter of the United Nations provided a framework and
forum for the peaceful settlement of disputes and a whole body of law existed in
that field. The main obstacle to using existing facilities was the reluctance of
most States to allow an independent body to be entrusted with authority to settle
disputes between States with binding force. The Commission should not introduce
into its present work on the topic of State responsibility the sensitive question
of optional or compulsory approaches to the settlement of disputes. This would
only delay completion of the Commission's work on 3tate responsibility which was a
cornerstone of international law.

472, Some representatives stated that it was reasonable that the Commission should
defer consideration of the question of implementation until it had dealt with
Part Two as a whole.

473. The importance of the draft articles being coherent and consistent throughout;
their two or three parts was emphasized.
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474. Some representatives stated that the Commission's work on the draft Code of
Offences against the Peace and Security of Mankind should be co-ordinated with its
work on State responsibility.

475. Some representatives stated that there was a connection between the topic on
State responsibility and the topic on international liability for injurious
consequences arising out of acts not prohibited by international law. The aim of
the Commission's work on both topics was to elaborate norms that would enhance the
liability of States with respect to other States. There may be circumstances in
which the physical consequences of a State’s activities, such as dumping within its
territory of toxic chemicals or nuclear wastes, not prohibited by international

law, amounted to a crime under article 19, paragraph 3 (d) of Part One of the draft
articles. on State responsibility.

M

2. Comments on draft articles

(a) Articles on Part Two provisgionally adopted by the Commission

Article 2

476. One representative was of the view that clarification was necessary with
regspect to the exceptions in dratft article 2, namely, as to when deviation from the
provisions of the articles would be permissible on the ground that the legal
consequences of an internationally wrongful act were determined by “other rules of
international law" relating "specifically"® to the wrongfui act. It would be useful
if the commentary to draft article 2 could refer to an example of such "other rules
of international law".

477. It seemed to another representative that the problem arose, under draft
article 2, of determining when an "exclusive sub-system" of "other rules of
international law" should be deemed in existence. He wondered whether such a
sub-gystem should be regarded as in existence if as in the case of the
International Covenant on Civil and Political Rights there were procedures which
did not necessarily lead to a legally binding result, or only, and this was the
approach he favoured, if there were procedures which necessarily led to a legally
binding result as in the case of the European Convention on Human Rights.

(b) Articles on Part Two proposed by the Special Rapporteur

Article 5

Observations on article 5 as a whole

478, Representatives referred to draft article 5 as a vital component of Part Two
of the draft articles. It defined the term "injured State" and, thus, identified
the States that would be entitled to the remedies in draft articles 6 to 9.

479. The view was expressed that the definition of "injured State® in draft
article 5 was useful though there was bound to be disagreement on whether the

.
/'ti



A/CN.4/L.382
English
Page 1ll

definition covered the whole range of internationally wrongful acts. The view was
also expressed that, in light of the diversity of internationally wrongful acts, it

would be preferable to adopt a definition that was sufficiently flexible to cover
all cases.

480. Some representatives considered that the definition of "injured State" in
draft article 5 should be examined further, as an offence could have different
legal consequences for different States and, thus, give rise to different claims.
Account should be taken of the degree of injury suffered and a distinction made
between directly affected States and indirectly affected States.

481. The main question, in the view of one representative, was the extent to which
a State that was not directly injured should be entitled to avail itself of the
remedies in draft articles 6 to 9 which would, otherwise, all constitute
internationally wrongful acts. The Special Rapporteur had proposed certain
safeguards to prevent anarchic responses and to ensure consistency with the Charter
of the United Nations. If the provisions were properly administerad the system
would probably function smoothly and, generally, in an acceptable manner. It was,
however, doubtful that the provisions would be so administered and, thus, unless a
threat to international peace and security was involved, each individual State
might unilaterally determine whether the obligation allegedly breached was
"stipulated for the protection of collective interests" (in terms of paragraph

(d) (ii) of draft article 5) or whether the act in question amounted to a so-called
"international czime® (in terms of paragraph (e) of draft article 5). Also, it
hardly seemed common sense to allow a State that was not directly affected by the
act in question to have recourse to the same remedy as the victim State. This was
specially true in the case of international crimes since every member of the
international community would be an injured State under paragraph (e) of draft
article 5 and entitled to invoke remedies under draft articles 6 to 9. The
Commission and the Special Rapporteur should clarify the circumstances in wiiich

States not directly affected by an internationally wrongful act could unilaterally
take countermeasures.

482. Some representatives considered that the definition of "injured State" was
fairly straightforward in purely bilateral relationships and in the case of
multilateral treaties where the obligation breached was clearly in favour of a
certain State or necessarily affected the exercise of the rights or performance of
the obligations of all other {tates parties. The provisions of paragraphs (a) to
(d) (ii) of draft article 5 were satisfactory. However, the remaining three
categories of "injured State" in paragraphs (d) (iii), (d) (iv) and (e) (which
included, within the definition of "injured State", States that had not been
directly affected by the wrongful act) raised difficulties. The view was expressed
that it was doubtful whetl:ar the safeguards provided in draft articles 2, 4 and 8
to 16 would prove sufficient in reality. An over-generous conferment of the status
of “injured-State" may legitimize rather anarchical countermeasures and erode the
system of safeguards. Much depended, it was stated, on whether the Commission
succeeded in creating an obligatory third-party dispute-settlement machinery in
Part Three of the draft articles, It could hardly be left to the States concerned
to decide whether an obligation wa. stipulated for protection of collective
interests. One representative expressed difficulty in understanding how the
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Commission would be able to formulate a set of clear and viable provisions on
international responsibility if a State injured by an internationally wrongful act
was defined in the all-embracing manner suggested in draft article 5,

paragraphs (d) (iii) and (iv) and (e).

Observations on particular provisions of article 5

483. Paragraph (a) - The question was raised as to why paragraph (a) of draft
article 5 spoke of "infringement of a right" while paragraphs (b) to (d) spoke of
"breach of an obligation" the expression used in Part One of the draft articles.

484, It seemed to cne representative that reference ought to be made in

paragraph (a) to the general principles of law which constituted a source of
international law.

485, Paragraph {(c¢) - The point was made that it would be preferable, in
paragraph (c), to use the term "an obligation under" a treaty rather than the term
"an obligation imposed by" a treaty.

486. Paragraph (d) - The point was also made that it would be preferable, in
paragraph (d), to use the term "an obligation under" a treaty rather than the term
"an cbligation imposed by" a treaty.

487. Some representatives stated that paragraphs (d) (iii) and (iv) defined an
"injured State" in too wide a manner. The definition of "injured State" to include
all other contracting States, in the event of breach of a multilateral treaty
obligation, would create difficulties in determining the practical measures that

- could be taken by the vast array of injured parties.

| 488, It seemed to one representative that paragraph (d) (iv) did not make entirely
| clear whether all other States parties to the multilateral treaty would be regarded

as "injured States". Though the context and the nature of the matter seemed to
indicate that in such cases all States parties to the multilateral treaty would be
regarded as injured States.

489, The view was expressed by one representative that the approach in

paragraph (d) (iv) was not in line with the erga oni = concept which allowed the
group of injured States to be extended only if the internationally wrongful act was
classified as an international crime.

490. The view was also expressed by another representative that, assuming there
existed a defined catalogue of fundamental human rights in customary international
law, the question arose whether those obligations, though not imposed by treaty,
should not also be covered in a way similar to the provisions of paragraph (d) (iv).

491. Paragraph (e) - Some representatives expressed agreement with the provisions
of paragraph (e) of draft article 5. They stated that they would not find
difficulty in agreeing to the provisions of paragraph (e) being made a separate

. category or being recast but that it was essential that the principle, that an
- international crime and aggression in particular constituted a wrongful act against

all members of the international community, be retained.

Jeun



A/CN.4/L.382
English
Page 113

492, Cne representative considered that the point made in paragraph (e) (that if an
internationally wrongful act constituted an international crime, all other States,
not only the State directly affected, were to be considered injured States) did not
seem to be fully developed in subsequent provisions. For example, draft article 6
provided that an injured State "may require® the State which had committed an
internationally wrongful act to proceed as provided in paragraphs (aj) to (d) of
draft article &, thus leaving a certain discretion to the injured State. It seemed
preferable in the case of an international crime, which was a violation affecting
maintenance of international peace and security or the integrity of a human being,
to specify that all States had the obligation to demand a certain response from the
State which had committed the crime; and such a provision would be in accord with
the provisions of paragraph 2 cf draft article 14.

493. Another representative was of the view that the concept of "injured State"
should, in the case cof' international crimes, be extended to cover not only "other
States" but also the international community as a whole, and even mankind. Thus,
the cbligations under paragraph 2 in draft article 14 would become the
responsibility of the international community which would collectively censure and
react in a concerted manner to the perpetration of any international crime.

494, Scme represerntatives expressed reservations with respect to the application of
the concept of international crime to Stakte responsibility. They ceoasidered that
the provisions of paragraph (@) raised the guestion of the definition of
international crime in article 19 of Part One of the Graft articles which still
involved certain problems. The Commission, in the view ©f one representative,
would have te reconsider the matter again, particularly in light of the discussions
on Parts Two and Three of the draft articles.

495. Some representatives considered that paragraph (e) defined an "injured State"
in too wide a manner and that difficulties arose in determining the practical
measures which may be taken by the various injured parties. The point was made
that a distinction should be drawn between a directly injured State and a State
indirectly affected by an internationally wrongful act. The question whether and,
if so, within what limits third States could take countermeasures on their own
authority needed to be expressed more clearly. The ascumption in paragraph (e)
that all States were "injured" if the internationally wrongful act constituted an
"international crime" was, it was said, questionable. The view was also expressed
that paragraph (e) made no differentiation between international offences according
to their seriousness and contained no indication as to the States that could view
themselves as injured. A classification of international offences was necessary
and could be made even if it meant abandoning the distinction between primary and
secondary rules.

496. The point was made that compulsory settlement of disputes by a third party was
essential for application of the provisions: of paragraph (e).

497. One representative drew attention to the importance of consistency between the
language versions of the draft articles and pointed out that the expressions
"delito" and "crimen" were not appropriately reflected in the Spanish versions of
the draft articles.
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Article 6

498, The view was expressed by one representative that the Special Rapporteur had
rightly chosen to deal only with the fundamental elements of the obligation to make
reparations. However, it seemed preferable to deal separately with claims for
restitution and those for compensation. The separate provisions on breach of
international obligation in the treatment of aliens, in draft article 7, would then
be redundant. It would make it possible to accentuate the duty of restitution in
case of violation of a peremptory norm of international law. It would also enable
a clearer statement being made of the point that, in the event of impossibility and
should restitution represent unreasonable interference with sovereign rights,
compensation would be permissible.

499, Some representatives considered that the relationship to draft article 6 of
paragraphs (d) (iii) and (iv) of draft article 5 posed problems.

500. Some representatives suggested that the provisions of draft article 6 should

be of a more general nature and that it was not advisable to specify the possible

kinds of compensation for an internationally wrongful act. Other representatives,
however, were not of that view and considered that draft article 6 represented the
correct approach.

501. One representative considered that draft article 6 did not provide for
adequate remedies in the event of death of individuals. The payment of
compensation and the provision of guarantees against repetition were not adequate
in such cases and consideration should be given to additional ways of compensating
the injured State, for example, apology, Or punishment of those responsible.

502, Paragraph (I), subparagraph (a) - It seemed to one representative that it was
unclear whether the enumeration in subparagraph (a) was exzhaustive or
demonstrative; as currently formulated it 4id not seem to cover all possible cases.

503. Some representatives were of the view that the provisions of subparagraph (a)
should be limited to requiring the author State to "discontinue the wrongful act
and prevent the continuing effects of such act". The question of the release and
return of persons and objects should be covered in a more general manner in
subparagraph (c). The point was made that there was a degree of overlapping
between the provisions of subparagraph (a) and subparagraph (c), as release and
return of persons and cbjects under paragraph (a) may on occasion constitute
"re-establishment” under subparagraph (c} of the situation existing before the
wrongful act. Thus, it may be appropriate to combine subparagraphs (a) and (c)
into a single provision on discontinuance of the wrongful act and re-establishment
of the original situation.

504, Paragraph 1, subpatragraph (b) - It seemed to one representative that it would
be advisable to clarify in subparagraph (b) what "internal remedies" were to be
applied by the author State.

505, Paragraph 1, subparagraph (c) - Some representatives considered that the
manner in which the provisions of subparagraph (¢) (providing for restitutio in
integrum) would apply to cases under draft article 5 (d) (iii) and (iv) (which

/ooo




A/CN.4/L.382
English
Page 115

would define "injured State” to include States not directly affected by the
wrongful act) would need some further consideration.

506, Paragraph 1, subparagraph (d) - It seemed to one representative that in
subparagraph (d) the question whether guarantees, against repetition of the
wrongful act, should be specified required further consideration. Another
representative was of the view that the nature of the guarantees referred to in
subparagraph (d) would have to be examined.

507. Paragraph 2 - One representative observed that paragraph 2 reflected a
widely-~accepted position with respect to assessment of damages and, in particular,

did not provide for "exemplary damages" which was a concept not found in all legal
systems.

508. Some representatives considered that it did not seem feasible that every

injured State, pursuant to paragraphs (d) (iii) and (iv) of draft article 5, should
demand financial compensation if restitutio in integrum was no longer possible.

509. Some reprasentatives were of the view that in the case of international crimes
the right provided for in paragraph 2 should be available only to the directly
injured State and not to all States.

Article 7

510. Some representatives were of the view that draft article 7, which concerned
breach of international obligations in the treatment of aliens, should be deleted.
It seemed inappropriate, it was felt, to deal with a particular type of
internationally wrongful act to the exclusion of other types; the substance of the
provicions of draft article 7 were covered by paragraph 2 of draft article 6; and
Part Two of the draft articles was not concerned with primary rules of State
responsibility.

511, The point was made that if the provisions of draft article 7 were to be
retained they might be included in draft article € as an additional paragraph.

512. It seemed to one representative that it was unclear which injured State was
being referred to in draft article 7, since the relationship between the person
injured and the injured State was not specified. Explanation in the commentary to
draft article 7 of the exact meaning of draft article 7 would be helpful.

513. Another representative was of the view that the relationship between draft
articles 6 and 7 needed clarification. It was unclear whether draft article 7
permitted the State which had committed the wrongful act to have recourse to
pecuniary compensation even when re-establishment of the original situation was
still possible. If so, article 7 would not be appropriate for cases where the

rights in guestion were not economicC.
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Articles 8 and 9

514. Some representatives were of the view that it would be difficult to
distinguish between measures of reciprocity, under draft article 8, and measures of
reprisal, under draft article 9. The point was also made that reprisal was usually
viewed as somewhat broader than proposed at present in draft article 9 and could
include measures of reciprocity.

515. Another represe.tative expressed disagreement with the view that it was
difficult to distinguish between measures of reciprocity and measures of reprisal;
and expressed concurrence with the view implicit in draft article 8 that
reciprocity concerned only obligatiocns of the injured State which corresponded or
were directly connected with the obligations breached by the other State; and that
reprisal related to obligations of the injured State that did not correspond or
were not directly connected with the cbligation breached by the other State.

516. Scme repraésentatives considered the differentiation made in the draft articles
between measures of reciproccity and measures of reprisal sufficiently clear, even
if practical preoblems could arise in certain circumstances.

517. The view was expressed that an injured State was entitled to resort to both
reciprocity and reprisal within limitations, and it was in the application of such
limitacions that the distinction became important.

518. The point was made the draft articles should determine when measures of
reciprocity and reprisal should cease. They should, in principle, cease when
reparation under draft article 6 was fully made., This should be clearly stated.
Ctherwise the concept of reprisal, in particular, could be interpreted too broadly.

Article 8

519. Some representatives stated that the provisions of draft article 8 on
reciprocity required careful study. It seemed to one representative that the
concepts of proportionality (para. 2 of draft art. 9) and “subsidiarity" (para. I
of draft art. 10) made applicable to measures of reprisal should also be made
applicable to measures of reciprocity, because the concept of reprisal in its
usually understood sense included the measures of reciprocity referred to in draft
article 8.

Article 9

520. Some representatives expressed the view that the subject of reprisal should be
approached with great caution and maximum safeguard because of abuses that had
occurred. The view was expressed that reprisal should not be dealt with in the
articles, Application of the provisions of draft article 9 could create serimus
uncertainty in international relations. There was need, it was said, to consider
its replacement by peaceful means of settlement. The view was expressed that
third-party compulsory settlement of disputes was essential for the application of
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the provisions of draft article 9. The provisions c¢f draft article 9 may.
otherwise, lead to intolerable situations involving uses of reprisal which had,
hitherto, been inadmissible.

521. The point was made that prohibition of the use of force should be mentioned.
The provisions of draft article 9 were thus not entirely adequate in their present
form. The view was expressed that paragraph 2 of draft article 9 which introduced
the concept of "proportionality® did not make sufficiently clear that reprisal
should be used with utmost circumspection.

522. Some representatives considered that since reprisal had been widely used to
conceal aggressive action, which had contributed to the exacerbation of conflicts,
a formulation should be elaborated which would not legalize so-called "defensive
measures",

523. One representative stated that draft article 9 seemed to imply a rather
restrictive notion of reprisal, as the traditional concept referred to the
violaticon, rather than the suspension of the performance of, an obligation.

Articles 10 to 13

524, One representative was of the view that there should be stronger safeguards
than contained at present in draft articles 10 te 13 with respect to the measures
which an injured State would be entitled to take under draft articles 6, 7, 8 and 9
against the author of an internationally wrongful act.

525. Another representative considered that the limitations proposed in draft

articles 10 to 13 with respect to reprisal were tco restrictive. Though a definite
provision prohibiting armed reprigsals was absolutely nscessery.

Article 10

526, It seemed to one representative that some clarification was required in draft
article 10 which seemed to imply that reprisal should be viewed as an extreme
measure of coercion applicable only after all international procedures for peaceful
settlement of disputes available to the injured State had been exhausted., It
seemed necessary toc clarify whether draft article 10 would be applicable to
situations whose urgency made use of peaceful settlement procedures impracticable;
and as to how draft article 10 would be applicable when a State alleged to have

committed an internationally wrongful act did not consider the act wrongful and
denied existence of a dispute.

527, The view was expressed by another representative that the general principle in
draft article 10 was acceptable but too broadly formulated, since it could be
interpreted as covering non-binding procedures or even binding procedures for which
there was no institutional framework ensuring some degree of enforcement. Thus, a
more restrictive approach seemed preferable.
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528. The view was expressed that paragraph 2 of draft article 10, which concerned
cases where an injured State took interim protective measures, before exhausting
procedures for peaceful settlement of the dispute, gave an unjustifiably large role
to international judicial organs.

529. The question was raised by one representative as to why paragraph 2 (b) of
draft article 10 referred, exceptionally, to a "State alleged to have committed the
internationally wrongful act", when the draft articles referred elsewhere to a
"State which has committed the internationally wrongful act". He wondered whether
the divergence in terminoclogy was intentional, and noted that compulsory third-
party settlement of disputes seemed essential to implementation of the draft
articles.

Article 11

530. One representative considered that the central idea of the provision in draft
article 11 (which provided that measures of reciprocity and reprisal were not
permissible where they would be inconsistent with the régime established by a
multilateral treaty in relation to third States) was undoubtedly correct, but the
question arose as to what means of coercion should be used if the situation did not
fall under paragraph 2 of draft article 1l {(which provided for a case where the
multilateral treaty prescribed a procedure for collective decisions on enforcement
of obligations).

Article 12

531. Some representatives considered that the provisions of draft article 12 (which
provided that draft article 8, reciprocity, and draft article 9, reprisal, would
not apply to the suspension of the obligations of a receiving State with respect to
immunities accorded to diplomatic and consular missions, and the suspension of
obligations under a peremptory norm of international law) would need careful
consideration.

532, One representative considered that the rules of general international law
relating to protection or the human person should be added to those whose
performance could not be suspended by the injured State,

533. Another representative, aqreeing with the distinction between reciprocity and
reprisal implicit in draft articles 8 and 9, considered that there were no grounds
for depriving an injured State of its right to reciprocal treatment with respect to
the matters mentioned in draft article 12, Reciprocity was, he stated, a pillar of
international law and international relations and an expression of the sovereign
equality of States. The fact that the conduct of one State towards another also
constituted an internationally wrongful act should be further justification for
reciprocal treatment rather than a bar to such treatment. A State committing a
wrongful act would, otherwise, be in a more favourable position than the injured
State. The commission of a wrongful act should not be rewarded by shielding its
author from reciprocal treutment. The wording of draft article 12 should,
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therefore, be reconsidered with a view to deleting the reference to draft article 8
on reciprocity. The exclusions in draft article 12 should apply only to reprisal
dealt with in draft article 9.

534, As a matter of drafting, one representative suggested that it may be clearer
if in the first line of draft article 12 the words "suspension of obligations" were
changed to "suspension of the performance of obligations".

535. Paragraph (a) — The point was made that paragraph (a) of draft article 12 did
not mention "privileges" and only referred to "immunities®.

536. One representative raised the question whether the provisions of paragraph (a)
(providing that draft articles 8 and 9 - permitting suspension by an injured State
of performance of obligations towards the other State, by way of reciprocity or
reprisal - would not apply to the obligations of a receiving State with respect to
diplomatic and consular immunities) reflected State practice Or progressive
development of international law. The representative also questioned whether,
aside from the provisions of paragraph (b) of draft article 12 (relating to
peremptory norms of international law), paragraph (a) of draft article 12 would be

the only type of case where suspensicn of obligations by an injured State would not
be permissible.

537. Another representative considered it reasonable, if one State violated its
obligations with respect to accord of diplomatic or consular privileges and
immunities, that a similar response be available to the injured State. Though
suspension of obligations with respect to privileges and immunities should not be
permissible in response to breach of an obligation of completely different nature.

538. It was noted that the privileges and immunities of representatives of States
to, and the staff of, international organizations were not mentioned. There was,
it was observed, no reciprocal relation between, on the one hand, a permanent
mission of State A accredited to an international organization in State B and, on
the other, a diplomatic mission of State B accredited to State A. Also, it was
clear that reprisal and reciprocal measures could not include suspension of the
granting of privileges and immunities to missions accredited to international
organizations, as such missions enjoyed special status outside the bilateral
relations of the two States.

539. Paragraph (b) - It seemed to one representative that paragraph (b) of draft

article 12 would require further examination from the point of view of the question
of the legitimacy of armed reprisals.

540. The view was expressed by another representative that draft article 12 (which
in paragraph (b) excluded from obligations that may be suspended by an injured
State those under a peremptory norm of international law) should also specifically
require non-use of force or of the threat of force.
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Article 13

541, It seemed to one representative that the provisions of draft article 13, which
provided for cases in which draft articles 10 and 11 would not apply, should be
transferred to draft articles 10 and 1ll.

Articles 14 and 15 )

542, Some representatives expressed agreement with the provisions of draft
articles 14 and 15 concerning international crimes and aggression. Other
representatives expressed reservations with respect to the provisions of these two
articles, (See also paras. 7 to 13, above.)

543. The view was expressed that separate treatment of international crimes and
aggression was inappropriate and that they should be dealt with in one article.

544. Some representatives were of the view that the draft articles should contain
clear and unambiguous provisions on the legal consequences of international crime
and, more specifically, of aggression, and the right of self-defence. The view was
expressed that the concept of "self-defence" should be defined more precisely as it
was often used as an excuse for aggression and such a definition was indispensable
to the implementation of the draft articles.

545, One representative considered that the provisions of draft articles 14 and 15
were insufficient and should clearly emphasize that the victim of an international
crime could unilaterally and immediately apply necessary sanctiong which, in the
case of aggression, could culminate in the right of self-defence. There should
also be mention of reparations, the right to demand guarantees against perpetration
of crimes, and the criminal liability of individuals.

Article 14

546. Some representatives stated their concurrence with the provisions of draft
article 14. The provisions of draft article 14 were a logical corollary to the
.recognition of the concept of international crime with armed aggression as the

prime 2xzample.

547. Some representatives questioned the appropriateness of draft article 14 in the
codification of the law of State responsibility.

548, Some representatives were of the view that the provisions on international
crime (draft arts. 5 (e) and 14), while complementary to article 19 of Part One of
the draft articles, needed to be supplemented by appropriate provisions in

Part Three of the draft articles. International crimes could not be identified in
specific cases without third-party compulsory settlement of disputes and the
development of as uniform a case law as possible, and the International Court of
Justice could play an important role.
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549. Some representatives stated that the Commission should approach the gquestion
of aggression and its consequences in a way that would avoid risk of cverlapping
between the draft articles on State responsibility and the draft Code of Uffences
against the Peace and Security of Mankind.

550. Paragraph (1) - It seemed to one representative that in paragraph 1 of draft
article 14 the expression "accepted by the international community as a whole"
(derived, it would seem, from the expression "breach recognized as a crime by that
community as a whole® in article 19, paragraph 2 of Part One of the draft articles)
could be open to a variety of interpretations and should be changed to read "“the
applicable rules of international law". )

551. Paragraph 2 - It seemed to one representative that paragraph 2, which
prescribed obligations "not to act®, should be supplemented by obligations "to act”.

552. One representative was doubtful as to the appropriateness of the provisions of
subparagraph (c¢) of paragraph 2, namely, that an international crime committed by a
State entailed an obligation for every other State to join other States in
affording mutual assistance in carrying out the obligations under subparagraphs (a)
and (b). The provisions were vague and went beyond customary international legal
rules on State responsibility. One representative questioned the appropriateness
of the positive obligation in subparagraph (c).

553. Paragraph 3 - It seemed to some representatives that there were fundamental
questions to be clarified in paragraph 3 of draft article 14. Paragraph 3 stated
that rights and obligations under paragraphs 1 and 2 of draft article 14 were
subject to United Nations Charter procedures with respect to the maintenance of
international peace and security.

554, The point was made that, thus, paragraph 3 would subject the rights of
individual States to United Nations Charter procedures. The appropriateness of
such a solution was questioned. (It seemed incorrect to leave determination of the
legal consequences of an internationally wrongful act to United Nations Charter
procedures., It may impose too great a burden on the United Nations. 1In case of a
threat to the peace or a breach of the peace or an act of aggression, Chapter VII
of the Charte: would apply. Yet Chapter VII did not cover all aspects of the
international responsibility of States.) It seemed to one representative that the
Commission may wish to examine further the extent to which rights'and obligations
under paragraphs 1 and 2 of draft article 14 should be subordinated to United
Nations Charter procedures with respect to the maintenance of international peace
and security. The viev .as expressed that the Commission may also wish to
contumplate other ways <. reflecting the erga omnes effect of international crimes.

555. The question was also raised as to whether paragraph 3 applied only to
("additional®) rights and obligations arising under paragraphs 1 and 2 of draft
article 14 or also to ("normal") rights under draft articles 6 to 9 granted an
injured State. If the former was the case, then the position would be that States
(the State directly affected and States indirectly affected) would individually be
entitled to rights under draft articles 6 to 9 and that the international community
as a whole, through the United Nations, would exer' 'se the additicnal rights
arising under paragraphs 1 and 2 of draft article 14.
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Article 15

556. Some representatives expressed agreement with the provisions of draft

article 15, which provided that an act of aggression entails all the legal
consequences of an international crime and, in addition, such rights and
obligations as are provided for in or by virtue of the United Nations Charter. The
suggestion was made that the provisions of draft article 15 might be strengthened
by providing for non-recognition of the consequences of aggression and of any
advantages accruing to the aggressor as a result of the aggression.

557. Some representatives considered that the principle of "self-defence" should be
more precisely defined. The principle, which was embodied in Article 51 of the
Charter of the United Nations, had been wrongly invoked in justification of cases
of aggression.

558. Some representatives were of the view that the provisions on aggression in
draft article 15 seemed superfluous as they were fully covered by draft article 4
and paragrap 4 of draft article 14,

559. Some representatives questioned the special treatment accorded aggression in
draft article 15. Article 19 of Part One of the draft articles dealt, it was
pointed out, with several other forms of international crime which merited eqgual
particularity of treatment, especially crimes included in paragraph 3 (c) of that
article, such as slavery, genocide and apartheid; to which certain additions had
alsoc been proposed, namely, crimes against humanity, violations of internationally
protected human rights, as well as terrorism and seizure cf hostages.

Article 16

560. One representative considered that it was unclear whether paragraph (a) of
draft article 16 (which excluded from the scope of the draft articles any question
relating to tine suspension or the operation of treaties) was intended to cover only
certain breaches of treaties, for example, "material breaches® (within the meaning
of draft article 60 of the Vienna Convention on the Law of Treaties) and whether
draft article 8 was intended to cover only less serious breaches.

561. It seemed to one representative that the reference to belligerent reprisals in
paragraph (c} of draft article 16 was not entirely clear. The question whether
belligerent reprisals should be excluded from the scope of the draft articles
arose. It was generally known that humanitarian law applicable to armed conflicts
called for tpe prohibition of reprisals against civilian populations, and that the
party on whose behalf such reprisals were carried out bore incernational
responsibility. Article $51, paragraph 6, and article 91 of Additional Protocol I
of the 1949 Geneva Conventions would, it was stated, be of relevance to the matter.
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H. OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION

1. Programme and methods of work of the Commission

562. Representatives expressed general satisfaction with the conclusions and
intentions of the International Law Commission concerning its programme procedures
and methods of work, as reflected in paragraphs 385 to 397 of its report. There
was, it was said, no doubt that the Commission would make every effort to expedite
its work still further and that it would succeed in completing the programme of
work outlined in its report.

563. The view was also expressed that while it was only natural at this stage in
its quinquennium for the Commission to take a close look at the extent to which
completion of work in hand was feasible during the present term of membership, the
guestion arose whether the Commisesion itself had not reached the conclusion that
either its productivity needed to be improved or else different arrangements should
be made for the allocation of time available according to the relative importance
of different topics on its work programme.

564. Some representatives expressed support for certain suggestions that had been
made in the report of the Commission concerning the organization of work of
sessions of the Commission. Of particular interest was the suggestion found in
paragraph 385 of the report of the Commission that it should give major
consideration at an annual session only to some of the topics on its current
programme of work, bearing in mind those topics on which most progress could
realistically be achieved and taking into account the importance of each topic. It
was said that such an approach would facilitate the achievement of concrete results
and would enable the Commission to make more progress on topics which were already
in an advanced stage of preparation. Such a procedure might, moreover, enhance
prospects for substantial progress on certain topics within the remaining two years
of the current term of membership of the Commission.

565. The view was maintained that it was clearly not realistic to expect the
Commission to work simultaneocusly on six or more complex topics; priorities should
be set for each Commission session. The Commission was urged to devote each
session to one, or at most, two priority topics which had previously been agreed
upon, so that it could deal with them in a more concentrated and intensive fashion
and conclude its work more swiftly than was currently the case.

566. On the other hand, it was said that while priority should be given, at each
session, only to some of the topics under consideration, that should not preclude
the consideration of other topics. The Commission should, it was hoped, bear in
mind the necessity of working on all tcpics in its mandate in a balanced manner and
that priorities should be set in the light of a variety of factors, including the
views expressed in the Sixth Committee, and not in the light of fortuitous events
such as the hiatus in the appointment of Special Rapporteurs.

567. According to certain representatives, it would be desirable for the Ccmmission

to improve its working methods. The observations to which those methods had given
rise in recent years within the Planning Group of the Enlarged Bureau of the
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Commission had been useful and it was now important for the Commission to establish
a carefully considered short-term, medium~term and long-term work plan. Concern
was voiced that despite the progress achieved in 1984 on a number of topics, there
was very slow progress on other questions which were closely related to the
essential and urgent problems confronting mankind. The hope was expressed that the
Commission would spare no effort in speeding up the pace of its work. The
Commission should, it was voiced, strive to finish the study of the topics on its
current agenda as soon as possible. It was stated that of six topics before the
Commission at its thirty-sixth session, four had been the subject of only a general
discussion, While such a discussion might be necessary when the Commission took up
a new topic or resumed work on an old one after a long interval, there were times
when those debates were, it was said, unjustifiably prolonged on questions
concerning the Commission's mandate, contrary to the General Assembly's clear
recommendations. Such delays in the Commission's work naturally gave rise to
concern, as they could result in a dilution of the importance of the topics or
meant that work on them became partially outdated through rapid changes in the
international situation. The effectiveness of the Commission should be increased
and its efforts should be concentrated on the most urgent topics.

568. As to the degree of priority to be accorded particular topics on the
Commission's current programme, various views were expressed, as indicated in the
previous sections of the present document devoted to individual topics. The
Commission's intentions with regard to its programme of work in 1985 and 1986
(para. 387 of the report) were noted. According to one view put forward, the main
role in identifying the topics to be given priority must be played by the Sixth
Committee. The remark was also made that delays in the finalization of draft
articles could be rectified by, inter alia, requesting the Commission to finalize
draft articles on at least some of its topicas during each of its terms.

569. Certain representatives urged that thought should also be given to the
long-term programme of work of the Commission and to the inclusion of important new
topics in order to promote the development of international co-operation among
States and the strengthening of international pesace and security. The Commission
should perhaps already be looking for new topics in order to avoid taking hasty
decisions in the future. It was stressed that the Commission had gained 36 years
of experience, and it was time for it to make greater headway in its work and adapt
itself to the requirements of the present-day world by laying more emphasis on
qguestions such as the mainterance of peace, the development of friendly relations
among States and the establishment of equitable and reasonable international
economic relations, so that every aspect of international relations had a solid
legal basis. In 1949 and 1971, the Secretary-General of the United Nations had
carried out surveys of international law which had proved to be extremely useful in
helping the Commission to understand the needs of the time and give the appropriate
direction to its work. On the eve of the fortieth anniversary of the United
Nations, it was proposed to invite the Secretary-General to update those surveys so
that the Commission would be correctly guided and able to realize its full
potential (see para. 576 below). It was also remarked that, as a result of the
increase in its membership, the Commission should be more sensitive to the concerns
of the third world and, at the beginning of the next five-year term of its members,
it should arrange to study topics which presented a new interest for the
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international community, such as “"development law”. The Commission would thus, it
wag maintained, not only have contributed to extracting international law from the
impasse which had persisted so long because certain parties wished to perpetuate
relationships of domination and congquest, but it would also have attempted with
some success to reflect the contemporary world.

570. Certain other representatives, however, believed that the long~term goal must
be to relieve the Commission's agenda so that it could proceed more quickly by
concentrating on a few topics. When assigning new topics to the Commission, States
should exercise the utmost restraint until work on the current topics had been
concluded. The remark was also made that long delays in finalizing draft articles

could be rectified by, inter alia, restricting the number of topics allocated to
the Commission at any given time.

571. Regarding the current practice of hclding one annual session of the Commission
at its permanent seat in Geneva, most representatives who addressed themselves to
the question supported the Commission's conclusion that, in the absence of
exceptional tasks to be performed, it was not in a position to suggest any change
in that current practice. The view was expressed that it was undesirable for the
Commission to hold two sesgions a year in two different cities: in particular,
such a practice would have the disadvantage of keeping members of the Commission
away from their respective countries for longer periods of time and would increase
the costs of the sessions. Furthermore, it was maintained, the holding of sessions
in two parts, in New York and Geneva, would disturb the atmosphere of scholarly
concentration that was necessary for the work of the Commission and might lead in
practice to two different Commissions, as some members might concentrate on one
site or the other. Neve:theless, certain representatives noted that when
exceptional circumstances so required, there was the possibility of taking up the
suggestion of extending the length of the Commission's session and holding it in
two places at different dates. The financial implications of such an arrangement
would need proper examination, but there were precedents, it was said, which could

be borne in mind when the Commission came to such matters as the second reading of
the draft articles on State responsibility.

572. Representatives were gratified to note that the Drafting Committee had begun
its meetings at the start of the session, thereby considerably reducing the
Commission's work-load. Support was expressed for the Commission's intention *o
continue its practice of establishing and convening the Drafting Committee as early
as possible in its future sessions. One suggestion made was that the Drafting
Committee could be divided into different groups in order to further enhance its
effectiveness. Another suggestion made was that the Commission should continue to
employ the device of establishing working groups for new or special items.

573. With regard to drafting techniques, the Commission was urged to continue to
work in a balanced manner, trying to avoid over-detailed formulations wherever they
were not really necessary. Also, one representative stated that his delegation had
a number of technical comments to make on the drafts prepared by the Commission,
particularly with regard to the drafting of the Arabic versions thereof, because
there were some terms which were not accurately rendered. His delegation requested
the Arabic~-speaking members of the Commission to take note of that, and indicated
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it would be able to furnish the Commission with some of its observations in writing
at a later date. Another representative drew attention to certain expressions used
in the Spanish version of texts and questioned whether they corresponded precisely
with terms used in the other language versions of such texts.

574. Concerning the recommendations which the Commission submits to the General
Assembly on the disposition of a draft upon which work has been completed by the
Commission, it was observed that, thus far, the results of the Commission's work
had been largely confined to conventions; there was no dispute as to the merit of
that approach. However, given the complexity of some of the topics studied by the
Commission and the differences of copinion in that regard which had prevented the
adoption of conventions, it might at times be useful, it was said, to consider
other types of instruments: model law, body of principles, declaration, handbook,
etc. Such instruments would be immediately useful and would not prevent the
subsequent adoption of conventions once conditions were sufficiently ripe.

575. It was also recalled, moreover, that the Sixth Committee had been advised by
certain representatives not to move towards international agreements which would
not command the necessary majority for implementation. In that connection, it was
pointed out that the signatories to some international conventions which enjoyed
majority support had endeavoured to obstruct implementation of the provisions of
those conventions; what mattered was political will and good faith in the
implementation of international norms.

576. Turning to the question of documentation, it was stressed that the Yearbook of
the International Law Commission should be published more promptly since it was an
invaluable reference tool. Support was also registered for the Commission's
request that the important study prepared by the Secretariat, entitled "Survey of
State practice relevant to international liability for injurious conzequences
arising out of acts not prohibited by international law" (ST/LEG/1l5) be translated
into all official languages. In addition, it was considered useful for the
Secretariat to prepare a new survey of international law which would prepare the
ground for the future consideration of the Commission's long-term programme of work
(see para. 569 above).

577. References were also made to the role of the Codification Division of the
Office of Legal Affairs, which provided the substantive staff of the Commission.
Satisfaction was expressed at the dedication and professionalism of the Legal
Counsel and his colleagues in the Codification Division. It was stressed that the
role of the Secretariat was critical and that there was a need for the Commission
to be adequately staffed so that the research and studies necessary for its work
could be completed, particularly for the purpose of providing assistance to the
Special Rapporteurs. Proper staffing was a high priority and it was hoped that the
necessary steps in that regard cculd be taken within the framework of existing
arrangements for the recruitment of professional staff. It was remarked that it
was not a matter of providing new staff posts but rather of f£illing existing
vacancies in the Codification Division. Support was also registered for the
suggestion that consideration be given to adding senior experts to the staff
assisting the Commission.

oo



A/CN.4/L.382
English
Page 127

2. Co-operation with other bodies

578. Satisfaction was expressed that the International Law Commission was
continuing its constructive co-operation with bodies involved on the regional level
with the process of the codification and progressive development of international
law, particularly the Arab Commission for International Law, the Asian African
Legal Consultative Committee, the European Committee on Legal Co-operation and the
Inter~-American Juridical Committee. Representatives reaffirmed their wish that the
Commission continue to enhance and strengthen such co-operation in the years ahead.

3. International Law Seminar

579. Representatives expressed appreciation for the organization of the twentieth
session of the Interriational Law Seminar in conjunction with the thirty-sixth
session of the International Law Commission and for the opportunity it offered
advanced students and junior professors of international law as well as young
government officials to expand their knowledge of international law. It was notead
that the annual Seminar constituted a positive contribution to the cause of
international law and was of particular value for the nationals of developing
countries. Such nationals were able to attend the Seminar through the awarding of
fellowships made possible through voluntary contributions of Governments and
institutions.

580. Appreciation was expressed to those States which had contributed to the
fellowship fund. States which had contributed were urged to increase their
contributions and all other States were urged to make a contribution, if only a
token one, so that fellowships could be awarded to a larger number of candidates
from developing countries, soc as to enable them to attend the Seminar.

58l1. The wish was expressed by representatives that seminars would continue to be
held in conjunction with sessions of the Commission and that an increasing number
of participants from developing countries would be given the opportunity to attend
those seminars.

Notes

Sesns—— ——

1/ Official Records of the General Assembly, Thirty-ninth Session,
Supplement No. 10 (A/39/10).

2/ Ibid., Thirty-ninth Session, Sixth Committee, 33rd tc 47th and
65th meetings.

3/ Item 125 was considered by the Sixth Committee at its 47th to 49th and
63rd meetings, on 15 and 16 November and 5 December 1984. 1Ibid., 47th to 49th and
63rd meetings.
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Notes (continued)

4/ Article 6 was adopted provisionally at the thirty-second session of the
Commission. It was further discussed by the Commission at its thirty-fourth
gsession and still gave rigse to divergent views. The Drafting Committee also
re-examined draft article 6 as provisionally adopted. While no new formulation of
the article was proposed by the Drafting Committee at the thirty-fourth session,
the Commission agreed to re-examine draft article 6 at its future sessions. Owing .
to lack of time, however the Drafting Committee was not in a position to consider
the question during the thirty-fifth and thirty-sixth sessions of the Commission.
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