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 Резюме 

 Рабочая группа по произвольным задержаниям посетила с официальным 

визитом Новую Зеландию по приглашению правительства этой страны в период с  

24 марта по 7 апреля 2014 года. В состав делегации входили Мадс Анденас (Нор-

вегия), Председатель-докладчик Рабочей группы, и Роберто Гарретон (Чили), 

член Рабочей группы. Рабочая группа посетила города Веллингтон, Окленд, 

Нью-Плимут (область Таранаки) и Крайстчёрч (область Кентербери). Во всех по-

сещенных городах члены Рабочей группы встречались с должностными лицами 

различных министерств и местных органов власти, а также с судьями судов пер-

вой инстанции и прокурорами. 

 Во всех вышеупомянутых городах Рабочая группа посетила места содержа-

ния под стражей лиц, лишенных свободы. В приложении к настоящему докладу 

содержится перечень посещенных Рабочей группой мест содержания под стра-

жей. Правительство содействовало проведению посещений мест содержания под 

стражей без каких-либо ограничений и позволило Рабочей группе провести кон-

фиденциальные беседы с заключенными по их выбору.  

__________________ 

 * Резюме настоящего доклада распространяется на всех официальных языках. Сам доклад, 

содержащийся в приложении к резюме, распространяется только на том языке, на котором 

он был представлен. 
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 Рабочая группа отмечает, что существующая в стране законодательная ос-

нова, касающаяся права не подвергаться произвольному лишению свободы, хо-

рошо развита и в целом соответствует нормам и стандартам международного 

права прав человека. Принятый в Новой Зеландии в 1990  году Закон о Билле о 

правах гарантирует право не подвергаться произвольному аресту или задержа-

нию. В нем подробно оговариваются права арестованных или задержанных лиц, 

которые соответствуют положениям статьи 9 Международного пакта о граждан-

ских и политических правах.  

 Предусмотренные законом требования соблюдаются, и арестованные ин-

формируются о причинах их ареста и их законных правах. В большинстве случ а-

ев арестованные незамедлительно доставляются к судье. В ходе визита члены 

Рабочей группы имели возможность констатировать ситуации, в которых сотруд-

ники полиции информировали арестованных лиц об основаниях для их ареста и 

их законных правах сразу же после их задержания, в соответствии с новозеланд-

ским Законом 1990 года о Билле о правах.  

 Содержащиеся под стражей лица имеют право инициировать процедуру ха-

беас-корпус с целью оспаривания законности их содержания под стражей, и в 

случае незаконного содержания под стражей жертвы имеют право ходатайство-

вать о получении компенсации. Все сотрудники тюрем и полицейские прошли 

подготовку, направленную на предотвращение случаев самоубийств. Суды опла-

чивают все расходы за услуги, связанные с устным и письменным переводом, е с-

ли таковой требуется. В законодательстве существуют положения, предусматри-

вающие использование восстановительного правосудия на различных стадиях 

функционирования системы уголовного правосудия. 

 В докладе рассматривается вопрос о превентивном содержании под стражей 

на основании приговоров о тюремном заключении на неопределенный срок, вы-

носимых по делам правонарушителей, которые представляют «серьезную и по-

стоянно существующую опасность» для поддержания общественного порядка. 

Эта мера рассматривается в качестве крайней меры в случае преступников, со-

вершивших акты насилия и сексуальные преступления. На момент визита Рабо-

чей группы такие превентивные приговоры отбывали около 280 заключенных. 

Постановления об охране общественного порядка разрешают властям вновь по-

мещать то или иное лицо в тюрьму после истечения срока его приговора, если 

существует высокая вероятность повторного совершения им преступления. Такие 

постановления касаются лишь очень незначительного числа лиц. Постановления 

о сохранении надзора могут издаваться судом в том случае, если считается, что 

то или иное лицо, совершившее сексуальное преступление в отношении ребенка, 

с большой вероятностью может повторно совершить такое преступление после 

истечения срока его приговора. На момент визита Рабочей группы постановления 

о сохранении надзора действовали в отношении примерно 225 бывших заклю-

ченных.  

 Согласно Рабочей группе, применение превентивного содержания под стра-

жей должно оправдываться вескими причинами, при этом для определения во-

проса о том, является ли продолжение содержания под стражей обоснованным, 

должны проводиться регулярные периодические проверки со стороны независи-

мого органа. Обращение с заключенными, содержащимися под стражей в пре-

вентивном порядке, должно отличаться от обращения с осужденными заключен-

ными, отбывающими наказание по приговору, и должно преследовать цель ре а-

билитации и реинтеграции содержащихся под стражей лиц в общество.  
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 В докладе отмечается, что в Новой Зеландии насчитывается 183 содержа-

щихся под стражей лиц на 100 000 жителей и констатируется высокий коэффици-

ент рецидивов. Число лиц, принадлежащих к маори, составляет 51,4% от общего 

числа заключенных и 65% от числа заключенных-женщин, в то время как общая 

численность маори составляет примерно 15% от численности населения страны. 

Благодаря осуществлению инициативы «Факторы, способствующие преступно-

сти», за период с 2008 года по 2012 год число молодых маори, представших пе-

ред судом, сократилось примерно на 30%. Тем не менее число молодых маори, 

нарушивших закон, по-прежнему в четыре раза превышает число молодых нару-

шителей, не относящихся к этой группе населения. Рабочая группа рекомендует 

правительству активизировать усилия с целью предупреждения дискриминации в 

отношении маори в сфере отправления правосудия. Особое внимание следует 

уделить распространению сферы охвата защитных мер, предусмотренных Зако-

ном 1989 года о защите детей, молодых лиц и их семей, на 17-летних подростков, 

при этом молодые лица не должны содержаться под стражей в полицейских 

участках. 

 В докладе отмечается, что Новая Зеландия установила ежегодную квоту в 

750 беженцев, прибывающих в страну по согласованию с Верховным комиссаром 

Организации Объединенных Наций по делам беженцев в рамках новозеландской 

программы по установлению квоты в отношении беженцев. За 12 -месячный пе-

риод, истекший в конце июня 2012 года, 184 человека были признаны в качестве 

беженцев по смыслу Конвенции (в соответствии с обязательствами страны по 

Конвенции Организации Объединенных Наций о статусе беженцев 1951  года). 

За тот же период Новая Зеландия получила 303 новых ходатайства о предостав-

лении статуса беженца или защищаемого лица. Правительство прилагает усилия 

по содействию интеграции этих лиц, с тем чтобы они больше не зависели от по-

лучения пособий и становились трудоустроенными. Правительство также обе с-

печивает защиту ряду лиц в соответствии с конвенциями Организации Объеди-

ненных Наций о правах человека.  

 В докладе отмечается, что Новая Зеландия не проводит политику по обяза-

тельному помещению под стражу просителей убежища, беженцев или нелегаль-

ных иммигрантов. В ходе посещения центра по расселению беженцев в Мангере 

Рабочая группа отметила, что требования, которые предъявляются  к лицам, хода-

тайствующим о получении статуса защищаемых лиц, являются более строгими, 

чем соответствующие требования для лиц, которые уже получили статус бежен-

ца.  

 В докладе также рассматривается вопрос о принудительном содержании в 

больницах лиц с психическими расстройствами или умственной отсталостью для 

целей принудительного ухода и лечения. Рабочая группа отмечает, что критерии 

для определения того, может ли то или иное лицо причинить вред себе самому 

или другим лицам, являются нечеткими и что закон наделяет медицинских ра-

ботников широкими дискреционными полномочиями при принятии решения о 

том, нуждается ли то или иное лицо в прохождении принудительного обследова-

ния и лечения.  

 Зачастую лица, проходящие принудительное обследование или лечение, ни-

кем не представлены, поскольку они не располагают достаточными финансовыми 

средствами для получения юридической помощи, при этом возможности оказа-

ния такой помощи непосредственно для инвалидов являются ограниченными.  
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 Несмотря на предусмотренные действующим законодательством гарантии, 

Рабочая группа обеспокоена тем, что реальное число случаев принудительной 

госпитализации лиц с психическими расстройствами может недооцениваться. 

В этой же связи Рабочая группа с обеспокоенностью отметила использование в 

психиатрических лечебницах практики изоляции пациентов.  

 В своем докладе Рабочая группа рекомендует, чтобы практика лишения сво-

боды просителей убежища и нелегальных иммигрантов по-прежнему использо-

валась лишь в качестве крайней меры и в течение как можно более коротких сро-

ков. Новой Зеландии следует однозначно запретить перевод просителей убежища 

в центры содержания под стражей в третьих странах, в которых не обеспечивает-

ся соблюдение международных стандартов в области прав человека или в кото-

рых отсутствуют процедуры для оперативной оценки обоснованности ходатайств 

просителей убежища.  

 В докладе Рабочая группа также рекомендует правительству Новой Зелан-

дии продолжать усилия по сокращению числа повторного совершения преступ-

лений благодаря осуществлению соответствующих программ и по решению ба-

зовых причин дискриминации в отношении маори и жителей Тихоокеанских ост-

ровов в системе уголовного правосудия. Все несовершеннолетние должны со-

держаться под стражей отдельно от взрослых. Правительству следует продолжать 

применять меры по совершенствованию ухода и лечения психически больных 

лиц, подвергнутых принудительной госпитализации. И наконец, следует расши-

рить мандат национальной Комиссии по правам человека, с тем чтобы она могла 

получать жалобы на нарушения прав человека, связанные с применением имми-

грационных законов, стратегий и видов практики, и представлять по ним соот-

ветствующие доклады.  
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 I. Introduction 

1. The Working Group on Arbitrary Detention conducted an official country visit to New 

Zealand from 24 March to 7 April 2014, following an invitation from the Government. The 

delegation consisted of the Chair-Rapporteur, Mads Andenas (Norway), and a member of the 

Working Group, Roberto Garretón (Chile). They were accompanied by the Secretary of the 

Working Group and another Geneva-based staff member of the Office of the United Nations 

High Commissioner for Human Rights. 

2. The Working Group thanks the Government of New Zealand for its invitation to visit the 

country. It appreciates the full support and cooperation extended by the New Zealand 

Government before and throughout the visit, as well as the valuable input provided by the civil 

society organizations, professors of law, members of the New Zealand Bar Association and 

medical doctors that it was able to meet.  

 II. Programme of the visit 

3.  The Working Group visited the cities of Wellington, Auckland, New Plymouth 

(Taranaki region) and Christchurch (Canterbury region). In all the cities that it visited, the 

Working Group met with officials of the various ministries and of local authorities, and with 

first-instance judges and prosecutors. The Working Group met with senior members of the 

executive and judicial branches of the State, including the Minister of Justice and officials of the 

Ministry, the Chief Justice of the Supreme Court, the Chief Judge of the District Court, the 

Deputy Solicitor-General, the Director of the Public Defence Service, officials of the Ministry of 

Foreign Affairs and Trade, representatives of Child, Youth and Family (Ministry of Social 

Development) and of Immigration New Zealand, officials of the Ministry of Health, the Ministry 

of Business, Innovation and Employment, the Department of Corrections, the New Zealand 

Police and the New Zealand Defence Force, and public prosecutors. 

4. The Working Group also met with and consulted the national preventive mechanisms, 

which comprise the Human Rights Commission, the Office of the Children’s Commissioner, the 

Independent Police Conduct Authority, the Inspector of Service Penal Establishments, and the 

Ombudsman, as well as members of the Mental Health Review Tribunal. In Auckland and New 

Plymouth, the Working Group also met with the district inspectors. The Working Group regrets, 

however, that it was unable to meet members of the legislature during its visit, due to the 

parliamentary recess. 

5. The Working Group visited places where persons are deprived of their liberty in all the 

cities that it visited. The appendix to the present report provides a list of detention facilities that 

the Working Group visited. The Working Group thanks the Government of New Zealand for 

allowing it to visit the places of detention without restriction and conduct private and 

confidential interviews with detainees of its choice.  

6. During the visit, the authorities expressed to the Working Group their commitment to take 

recommendations by United Nations human rights mechanisms into account. 
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 III. Overview of the institutional and legal framework 

 A. Political and institutional system 

7. New Zealand has a parliamentary system of government. The Sovereign, Queen Elizabeth 

II, is the Head of State and is represented by the Governor-General. The population of the 

country is approximately four and a half million. 

8. New Zealand’s constitutional foundations are based on the rule of law and on the principle 

of separation of powers, which ensures the independence of each of the three branches of the 

State, namely the legislature, the executive and the judiciary. 

9. The Sovereign and the House of Representatives, the members of which are democratically 

elected for a three-year term, form the unicameral Parliament. Seven seats of the 120-member 

Parliament are reserved for representatives of the Maori population — the original inhabitants of 

New Zealand. The number of Maori seats in Parliament is proportional to the number of people 

on the Maori electoral roll.  

10. The New Zealand Police are responsible for internal security. The Department of 

Corrections is an independent public sector department whose main responsibility is the 

management of the corrections system, which includes the Prison Service and the Probation 

Service. 

11. The Supreme Court, composed of the Chief Justice and no fewer than four or 

more than five other judges appointed by the Governor-General, is the country’s highest court. 

The Court of Appeal is the highest appellate court below the Supreme Court. It hears appeals 

from the High Court. The High Court hears appeals from lower courts and reviews 

administrative actions. Original jurisdiction lies in the High Court. There are also specialized 

courts, such as the Maori Land Court, the Maori Appellate Court, the Environment Court, the 

Employment Court, family courts and youth courts. Military jurisdiction encompasses the Court 

Martial and the Court Martial Appeal Court. The standing orders of the House of 

Representatives prohibit a Member of Parliament from “using offensive words” against a 

member of the judiciary. Judges are protected against salary reductions and politically motivated 

removal from office.  

12. One of the essential foundations of the New Zealand system of government is the Treaty of 

Waitangi, which was signed between Maori chiefs and the British Crown in 1840. The Treaty 

granted the Crown the authority to govern in partnership with the Maori chiefs and guaranteed 

the right of Maori to self-determination. It also affirmed the right of non-Maori to reside in and 

to belong to New Zealand, and the rights of Maori on an equal footing as British subjects. The 

Treaty of Waitangi is the founding document of New Zealand as a nation, although is not a 

formal part of its domestic law.  

13. There are a number of socioeconomic factors that place Maori at a disadvantage in fully 

realizing the promise of the Treaty in the modern system of government. Maori have the poorest 

education, health, welfare and justice outcomes in the country. During its visit, the Working 

Group received allegations of persistent bias against Maori at all levels of the criminal justice 

system. The rights of Maori have begun to be fully recognized over the past 40 years. The 

establishment of the Waitangi Tribunal in the 1970s was an important step in that direction, 

although its decisions are not binding.  

14. New Zealand has in place a number of independent institutions established and mandated by 

legislation to monitor the protection of human rights. The Human Rights Commission, 

established in 1978, is an independent body that is mandated to, inter alia, advocate and promote 

respect for and appreciation of human rights in society. The Commission is the central national 

preventive mechanism that examines the conditions and treatment in places of detention, as part 
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of New Zealand’s fulfilment of its obligations under the Optional Protocol to the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment.  

15. Complaints of discrimination may be resolved through the complaints mechanism of the 

Human Rights Commission, which includes mediation and other low-level dispute resolution 

mechanisms. It they fail or are inappropriate, complainants may take their case to the Human 

Rights Review Tribunal for adjudication. Decisions of the Human Rights Review Tribunal may 

be appealed to the High Court on questions of fact and law, and to the Court of Appeal on points 

of law.  

16. Other national preventive mechanisms include: 

 (a) The Office of the Ombudsman, responsible to Parliament but independent of the 

Government, whose mandate is to investigate complaints against central and local government 

agencies. The role of the Ombudsman includes providing an external and independent review 

process for individual detainees’ grievances, and carrying out investigations on their own 

initiative. As a national preventive mechanism, the Office is responsible for monitoring the 

treatment of persons detained in prisons, immigration detention facilities, health and disability 

places of detention (e.g. hospitals and secure care facilities), youth justice residences and care 

and protection residences; 

 (b) The Independent Police Conduct Authority, which is an independent Crown entity with 

a statutory mandate to investigate complaints against the police concerning misconduct, or 

neglect of duty, or concerning any police policy, practice or procedure. The Authority also 

investigates incidents of death or serious bodily harm involving the police. As a national 

preventive mechanism, the Authority is responsible for monitoring the treatment of persons 

detained in police cells or otherwise in the custody of the police; 

 (c)  The Office of the Children’s Commissioner, which is an independent Crown entity 

with a statutory mandate to monitor the services provided by Child, Youth and Family under the 

Children, Young Persons and Their Families Act 1989. As a national preventive mechanism, the 

Office is responsible for monitoring the treatment of children and young persons in youth justice 

residences and care and protection residences; 

 (d)  The Inspector of Service Penal Establishments, who is an official appointed 

independently by the Chief Judge of the Court Martial of New Zealand. As a national preventive 

mechanism, the Inspector is designated to monitor the treatment of persons detained in service 

penal establishments.  

17. The Human Rights Commission is currently developing the country’s second national 

action plan for human rights, building on recommendations made during the recent universal 

periodic review of New Zealand. The Working Group was informed that the Commission 

expects to complete the plan by the middle of 2015. The Commission has sought engagement 

from civil society, business, and government agencies.  

 B. International human rights obligations 

18. New Zealand is a party to all the main international human rights instruments, including the 

International Covenant on Civil and Political Rights. However, it is not a party to the 

International Convention on the Protection of the Rights of All Migrant Workers and Members 

of Their Families, the International Convention for the Protection of All Persons from Enforced 

Disappearance, the Convention on the Non-Applicability of Statutory Limitations to War Crimes 

and Crimes against Humanity, the Convention relating to the Status of Stateless Persons, the 

Optional Protocol to the Convention on the Rights of the Child on a communications procedure 

or the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights.  
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19. New Zealand has made a declaration under article 22 of the Convention against Torture and 

Other Cruel, Inhuman or Degrading Treatment or Punishment recognizing the competence of the 

Committee against Torture to receive communications from individuals subject to its 

jurisdiction.  

20. During the visit, the authorities expressed to the Working Group their commitment to 

consider incorporating most of the international human rights instruments into its domestic legal 

procedures. 

21. New Zealand has reservations to certain provisions of the International Covenant on Civil 

and Political Rights and the Convention on the Rights of the Child pertaining to the rights of 

juveniles in the criminal justice system. It has reserved its right not to apply article 10 (2) (b) of 

the Covenant to separate accused juveniles from adults in cases where the shortage of suitable 

facilities makes the mixing of juveniles and adults unavoidable. Similarly, it has made a 

reservation to the requirement under article 10 (3) of the Covenant to separate juvenile offenders 

from adults in the penitentiary system “where the interests of other juveniles in an establishment 

require the removal of a particular juvenile offender or where mixing is considered to be of 

benefit to the persons concerned”. New Zealand has reservations to the same effect to article 37 

(c) of the Convention on the Rights of the Child. 

22. New Zealand citizens may avail themselves of the complaint provisions under the 

individual communications procedures contained in both the First Optional Protocol to the 

International Covenant on Civil and Political Rights and the Optional Protocol to the Convention 

on the Elimination of All Forms of Discrimination against Women.  

 C. Legal safeguards 

23. Overall, New Zealand’s legal framework concerning the right to liberty is well developed 

and is generally consistent with international human rights law and standards. New Zealand does 

not have a written constitution. The New Zealand Bill of Rights Act 1990 guarantees a range of 

civil and political rights, including the right not to be arbitrarily arrested or detained. It sets out 

in detail the rights of persons arrested or detained, which are in conformity with article 9 of the 

International Covenant on Civil and Political Rights, including the right to be informed of the 

reasons for his or her arrest and the right to be brought promptly before a judge.  

24. The law provides for the right to a fair trial. It guarantees the presumption of innocence, the 

right to a jury trial, the right of appeal, and the right to present witnesses and evidence, to access 

government-held evidence and to question witnesses, as well as adequate time and facilities to 

prepare a defence. The judiciary, which is independent, enforces those rights. 

25. A court-issued warrant is necessary in order to make an arrest, but the police may arrest a 

suspect without a warrant in cases of flagrante delicto. In any case, the police must inform 

arrested persons immediately of their legal rights and of the grounds for their arrest.  

26. The Working Group observed that, in general, these legal requirements are complied with 

and arrested persons are informed of their rights. Arrested persons are immediately brought to a 

judge and may be held in police custody for a maximum of two nights if, for example, they were 

arrested on a Saturday afternoon, when the first possible court appearance is on Monday 

morning.  



A/HRC/30/36/Add.2 
 

 

10/22 GE. 15-11352 

 

27. Pursuant to section 21 of the Bail Act 2000, a police officer has the discretion to grant bail 

to anyone who has been arrested without a warrant and has been charged with a non-serious 

offence. The bail issued by the police ends at the first court appearance. Court bails are granted 

unless there is a significant risk that the suspect would flee, tamper with witnesses or evidence 

or commit a crime while on bail.  

28. Family members are granted prompt access to detainees. Detainees are allowed prompt 

access to a lawyer of their choice. If indigent, the detainee is allowed prompt access to a lawyer 

provided by the Government and paid for by the Ministry of Justice. Legal aid is available for 

criminal, family and civil proceedings and for Maori to appear at the Waitangi Tribunal. The 

Legal Services Amendment Act 2013 introduced changes to the way in which legal aid is 

managed. 

29. Suspects are not detained incommunicado. Home detention in an appropriate, suitable and 

approved residence is commonly used as an alternative to prison for convicted non-violent 

offenders.  

30. The right to challenge the lawfulness of detention is well entrenched. In addition to section 

23 (1) (c) of the New Zealand Bill of Rights Act 1990 which provides for this right, the Habeas 

Corpus Act 2001 allows a detainee or any other person to apply for a writ of habeas corpus to 

the High Court in order to challenge the lawfulness of any form of detention, on an urgent basis.  

31. The New Zealand Bill of Rights Act 1990 also stipulates the rights of persons charged with 

an offence at the pretrial stage and in the determination of the charge. These rights mirror the 

minimum guarantees set out in article 14 of the International Covenant on Civil and Political 

Rights, such as the rights to be informed promptly and in detail about the nature and cause of the 

charge against them, to receive legal assistance, and to be tried without undue delay. In addition, 

the Act explicitly provides for “the right to have the free assistance of an interpreter” if 

necessary. The Act, as well as other domestic legislation, provides the guarantees set out in 

article 14 of the Covenant.  

32. The Human Rights Act 1993 prohibits discrimination on the grounds of sex, marital status, 

religious belief, ethical belief, colour, race, ethnic or national origin, disability (including 

illness), age, political opinion, employment status, family status, and sexual orientation. It also 

prescribes the structure and mandate of the country’s Human Rights Commission. 

33. People charged with an offence punishable by imprisonment of two years or more have the 

right to trial by a jury of 12 persons. Prosecutors and defence lawyers ensure that persons of 

different backgrounds are adequately represented on the jury. The courts pay for all interpreting 

and translation provided. 

 IV. Findings 

 A. Positive aspects 

34. The Working Group observed that police officers inform arrested persons of the grounds for 

their arrest and their legal rights immediately after their apprehension, in accordance with the 

New Zealand Bill of Rights Act 1990. In application of the principle that a person must be 

detained for the shortest possible time, the police have the authority to release a person on bail 

until the first court appearance in the case of minor offences. The New Zealand Police maintains 

the National Intelligence Application, a secure database that registers all detentions. Registration 

upon entry in police stations, internal movements and departures and subsequent transfers to 

other places of detention are recorded electronically in an instantaneous and transparent fashion. 
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35. The Working Group observed in its interviews in private with detainees that detainees are 

promptly brought before a judge for determination of the legality of their detention. Detainees 

have the right to initiate habeas corpus proceedings to challenge the lawfulness of their 

detention, and in the case of unlawful detention, victims have the right to claim and obtain 

compensation. 

36. The Working Group also observed how the due process rights of accused persons are 

respected, including the right to be informed promptly of the charges brought against them, the 

right to legal counsel, the presumption of innocence, and the right not to be compelled to plead 

guilty or to testify against themselves. 

37. The Working Group further observed how prison facilities generally comply with 

international standards as regards comfort, hygiene and cleanliness, the provision of adequate 

food, access to medical care and the availability of recreational activities. 

38. The Government permits visits to prisons by independent human rights observers. 

Independent visits to places of detention are not subject to administrative discretion but rather 

are guaranteed by law. Transgender inmates can serve their sentences in a prison for their 

identified gender. The Government is trying to reduce the level of reoffending among female 

inmates by setting up preventative programmes, and mother-baby feeding facilities, and by 

enhancing opportunities for family visits. Children aged up to 9 months or 2 years (depending on 

the prison) are allowed to live with their mothers in prison.  

39. The Working Group observed, as a best practice, that the courts pay for all interpreting and 

translation delivered to them, in accordance with the requirement in domestic legislation for 

them to do so. Another positive aspect is that all correction officers have received suicide 

awareness training. In addition, the New Zealand Police requires its officers to demonstrate they 

have the necessary knowledge and skills to manage incidents involving mental health consumers 

and is developing e-learning modules that will support the police in recognizing, engaging with 

and responding to people experiencing mental distress. One of those modules specifically 

addresses suicide.  

40. The police’s Adult Diversion Scheme provides for the use of restorative justice as a matter 

of police practice. Restorative justice is available if the victim in an individual case consents to a 

restorative justice meeting. Restorative justice is available at various stages in the criminal 

justice system, including in family group conferences for young people, prior to sentencing, 

following a guilty plea, and after sentencing. Restorative justice gives the victim the opportunity 

to meet the offender face to face; the parties understand the consequences of their actions and 

take responsibility for them. 

 B. Preventive detention, public protection orders and extended supervision 

orders 

41. Preventive detention is an indeterminate jail sentence for offenders who pose “a significant 

and ongoing risk” to public safety. Section 87 of the Sentencing Act 2002 gives the High Court 

the power to impose a sentence of preventive detention where a person over 18 years of age at 

the time of committing a qualifying sexual or violent offence is convicted of that crime and the 

court is satisfied that the person is likely to commit another qualifying sexual or violent offence 

if he or she is released at the expiry date of the sentence. Courts are allowed to fix an appropriate 

non-review period of not less than five years; after that period, the offender is entitled to regular 

reviews of the preventive sentence.  
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42. Preventive detention is considered a last resort for violent offenders and sex offenders. At 

time of the Working Group’s visit, about 280 inmates were serving a preventive sentence. 

43. Public protection orders allow the authorities to recall a person to prison once his sentence 

is finished if he is at high risk of reoffending. They were designed to take account of offenders 

who were sentenced before preventive detention was introduced. Individuals subject to public 

protection orders are required to live in a secure property on prison grounds that is separate from 

the main prison buildings. Such orders only apply, in practice, to a very small number of people.  

44. Extended supervision orders can be issued by the courts if a child sex offender is still 

deemed high-risk at the end of his sentence. Special conditions, such as Global Positioning 

System (GPS) monitoring for up to 10 years, are set by parole boards once serious offenders 

have been released into the community. They have a 10-year expiry date. During the Working 

Group’s visit, extended supervision orders were being applied to about 225 ex-prisoners. 

Officials explained to the Working Group that extended supervision orders had shown over the 

past ten years that they were an effective tool in protecting both the community and ex-

prisoners.  

45. The Working Group has particular concerns about the wider availability of preventive 

detention since the enactment of the Sentencing Act 2002, about extended supervision orders 

under the Parole Act 2002, about the options for intellectually disabled offenders in the 

Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 and about the Public 

Safety (Public Protection Orders) Bill. 

46. The Working Group has noted the arguments made during the parliamentary debate on the 

Public Safety (Public Protection Orders) Bill, as well as the observations made in two 

submissions to the Justice and Electoral Committee, in support of the view that the Public Safety 

(Public Protection Orders) Bill is not in compliance with international law, as well as the 

observations in the regulatory impact statement by the Department of Corrections and in the 

submissions by the Law Society and the Human Rights Commission. It has also noted the 

cautious balancing by the Attorney-General in his statement, and the robust parliamentary 

discussion where views differed but everyone wanted to keep within international obligations. 

47. The Human Rights Committee and the Working Group have clarified the requirements 

under international law, which can be restated as follows: 

(a) When a criminal sentence includes a punitive period followed by a preventive 

period, once the punitive term of imprisonment has been served, in order to avoid arbitrariness, 

the preventive detention must be justified by compelling reasons, and regular periodic reviews 

by an independent body must be assured to determine whether the detention continues to be 

justified; 

(b) The treatment of prisoners held in preventive detention must be distinct from the 

treatment of convicted prisoners serving a punitive sentence and must be aimed at the detainees’ 

rehabilitation and reintegration into society. If a prisoner has served the sentence imposed at the 

time of conviction, international law prohibits an equivalent detention under the label of civil 

preventive detention. The grounds for detention must be defined with sufficient precision in 

order to avoid overly broad or arbitrary application.  

48. The Public Safety (Public Protection Orders) Act 2014 came into force on 12 December 

2014. The Act seeks to protect the public from almost certain harm by a small number of serious 

sexual or violent offenders. It does so by creating a new legislative regime to allow the High 

Court to make a public protection order. The Working Group considers that preventive detention 

following a punitive term of imprisonment must be justified by compelling reasons. The grounds 

for preventive detention must be defined with sufficient precision in order to avoid overly broad 

or arbitrary application. Regular periodic reviews by an independent body must be assured to 

determine whether it continues to be justified. The treatment of prisoners held in preventive 

detention must be distinct from the treatment of convicted prisoners serving a punitive sentence 

and must be aimed at the detainees’ rehabilitation and reintegration into society.  
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 C. Pretrial detention and the detention of convicted persons 

49. There are currently 20 prisons under the remit of the Department of Corrections: 17 men’s 

prisons and three women’s prisons. The total number of persons detained in prisons in New 

Zealand at time of the Working Group’s visit was 8,500 and the penitentiary system had 

capacity for 9,549. Of those persons, 19 per cent were pretrial detainees, 6 per cent were female, 

and 4 per cent were juveniles between 15 and 19 years of age. In 2013, the average time in 

pretrial detention was 62 days. At the time of the Working Group’s visit to Auckland Prison, 

there were 623 prisoners; the prison has the capacity to hold 681. 

50. The main types of offences for which prisoners had been convicted were violent offences 

(40.6 per cent); sexual offences (20.3 per cent); dishonesty (18.3 per cent) and drugs and 

antisocial offences (9.9 per cent). 

51. New Zealand is imprisoning 183 persons per 100,000 inhabitants. The prison population has 

been steadily growing for most of the last 30 years. Pretrial detainees are housed separately from 

convicted prisoners. The country has a high rate of reoffending. Of those reoffending, 60 per 

cent were unemployed prior to their imprisonment and 65 per cent have an alcohol or drug 

problem.  

52. The Sentencing Act 2002 is the principal legislation governing the sentencing regime. It 

provides for alternative types of detention to incarceration, such as house arrest and community 

detention. The Corrections Act 2004 sets out a legal framework that covers the administration of 

custodial sentences and remands, community-based sentences, home detention and parole. The 

Parole Act 2002 sets out an elaborate system of early release from detention. 

53. Concern was expressed during the Working Group’s visit that the Parole Amendment Bill 

of 2012 unnecessarily reduces the number of parole hearings and increases the length of time 

that the offender spends in prison. Offenders eligible for parole hearings have opportunities for 

such hearings every two years under the Amendment Bill, as opposed to every year under the 

Parole Act 2002. 

 D. Detention of Maori  

54. Persons of Maori descent comprise 51.4 per cent of the prison population, while Maori 

comprise approximately 15 per cent of the general population. Sixty-five per cent of the female 

prison population are of Maori descent. The overrepresentation of Maori in the prison population 

poses a significant challenge, as recognized in New Zealand’s report for the Human Rights 

Council’s universal periodic review in 2014.  

55. The Working Group has been able to study the Drivers of Crime initiative. The authorities 

have pointed out that, as a result of this initiative, the number of young Maori coming to court 

decreased between 2008 and 2012 by approximately 30 per cent, but the Government has 

acknowledged that the rate of young Maori appearing in court is still four times that of non-

Maori. Maori account for 54 per cent of all young people appearing at the Youth Court and 71 

per cent of child offenders appearing at the Family Court. 

56. The Working Group has also been able to study the implementation of the Youth Crime 

Action Plan, which focuses on reducing apprehensions, prosecutions and reoffending, 

particularly for Maori. The Working Group also discussed with authorities of the New Zealand 

Police the need for, and work on, developing a decision-making model to address 

inconsistencies in the way in which apprehensions of children and young people are resolved, 

and was able to pursue this in its visits to police stations and places of detention. The Working 

Group has also studied how traditional and Maori-centred approaches and solutions are sought 

by the police and the wider criminal justice system in a number of ways. 
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57. The Working Group recalls that the Committee on the Elimination of Racial Discrimination, 

the Human Rights Committee and, in two reports, the Special Rapporteur on the rights of 

indigenous peoples have recommended that New Zealand increase its efforts to prevent 

discrimination against Maori in the administration of justice. Particular concerns have been 

raised in relation to the overrepresentation of Maori women. 

58. The Government has sought to reduce Maori reoffending through special programmes to 

integrate Maori cultural values into the prison rehabilitation programmes. Five Maori focus 

units, involving approximately 300 inmates, have integrated Maori values into the prison 

rehabilitation programmes.  

59. Another positive development is the work by the Department of Corrections and the New 

Zealand Police to reduce reoffending, prevent discrimination, raise cultural awareness among 

law enforcement and corrections staff, and improve consistency in decision-making by reducing 

subjective judgements susceptible to bias. The Working Group is concerned about the extent to 

which such inconsistencies and bias as pointed out by the Government in its universal periodic 

review report is systemic, and about the degree of such systemic bias. 

60. With regard to the extent, the Working Group found indications of bias at all levels of the 

criminal justice process: the investigative stage, with searches and apprehension; police or court 

bail; extended custody in remand; all aspects of prosecution and the court process, including 

sentencing; disciplinary decisions while in prison; and the parole process, including the 

sanctions for breach of parole conditions. Bias could typically follow where some aspect of a 

person’s social status or the presence of a disability was treated as an aggravating or mitigating 

factor. 

61. The Working Group considers that special attention should be given to the 

disproportionately negative impacts on Maori of criminal justice legislation that extends 

sentences or reduces probation or parole. The current initiatives of the Department of 

Corrections are oriented towards reducing reoffending by 25 per cent by 2017. In the 2014–2015 

period, the Department has helped 1,370 young Maori offenders to integrate positively in their 

communities. In addition, the New Zealand Police has adopted a strategy to reduce Maori 

offending, reoffending and victimization.  

62. The Working Group notes that the imprisonment rate of Maori and Pacific Islanders is 

disproportionately higher than that of other ethnic groups. Pacific Islanders, who make up 6.5 

per cent of the general population of the country, experience societal discrimination problems 

quite similar to those experienced by Maori. Pacific Islanders account for approximately 10 per 

cent of inmates. 

 E. Detention of children and young persons 

63. Juvenile detainees come under the jurisdiction of Child, Youth and Family (Ministry of 

Social Development). A notable gap remains in relation to the legislative protection available to 

children aged 17 years. They are considered to be adults as far as their penal responsibility is 

concerned, are tried as adults, and if convicted, are sent to adult prisons. However, male 

prisoners aged 17 or under are housed in separate units from the general prison population.  

64. There is no separate unit for female prisoners aged 17 years or under because there are 

generally fewer than five at any time throughout New Zealand. The recommendations by the 

Committee on the Rights of the Child and the Committee against Torture to extend the 

protection measures under the Children, Young Persons and Their Families Act 1989 to include 

17-year-olds have not been followed. The Working Group also heard evidence on the detention 

of young persons in police cells.  

65. The Working Group was informed that New Zealand is currently reviewing its practices 

relating to the separation of young people deprived of their liberty from adults, as part of an 
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ongoing review of its reservation to article 37 (c) of the Convention on the Rights of the Child. 

The Government reported that the Department of Corrections had been in compliance with 

article 37 (c) of the Convention since 2006.  

66. The Working Group received complaints that young people were often held in police 

custody for longer than adults, because of the lack of alternative secure facilities in which to 

hold them. The Government reported that during the 2013/14 financial year, 64 young people 

were placed in police cells for more than 24 hours.  

 F. Detention of asylum seekers and immigrants in an irregular situation 

67. New Zealand was one of the first States to accede to the United Nations Convention relating 

to the Status of Refugees, of 1951. The Government has established an annual quota of 750 (± 

10 per cent) refugees and their immediate dependent family members referred by the United 

Nations High Commissioner for Refugees, as part of the New Zealand Refugee Quota 

Programme. In the 12 months to the end of June 2012, a total of 184 people were recognized as 

Convention refugees. At the same time, New Zealand received 303 new claims for refugee or 

protected person status. The Government makes efforts to facilitate their integration into New 

Zealand, moving them off welfare support and into employment. The Government also provides 

protection to certain persons under the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment and under the International Covenant on Civil and Political 

Rights.  

68. The Working Group notes that New Zealand does not have a mandatory detention policy for 

asylum seekers, refugees, or immigrants in an irregular situation. Judges have the authority to 

order the continued detention of immigrants in an irregular situation in cases where the 

immigrants’ own actions are preventing their deportation. The Immigration Amendment Act 

2013 introduced a provision that requires the mandatory detention of asylum seekers who arrive 

in New Zealand by boat as part of a “mass group” containing 30 or more persons. These persons 

may be detained for an initial period of six months on a group warrant, which then is renewable 

at 28-day intervals. 

69. In 2002, the High Court ruled that detained asylum seekers had the right to seek release on 

bail. However, the Court of Appeal overturned the High Court decision and ruled that the 

immigration service had the power to detain refugee status claimants under certain 

circumstances.  

70. Detained asylum claimants and undocumented persons who have been refused entry into the 

country (turnaround cases) have a right to habeas corpus to challenge the need for their 

detention. 

71. It is of concern to the Working Group that New Zealand is using the prison system to detain 

irregular migrants and asylum seekers. They are being held in Waikeria Prison, Arohata Prison 

for Women and Mt. Eden Corrections Facility. These prisons, and police stations, do not provide 

separate facilities for immigrants in an irregular situation or asylum seekers. 

72. The Government has announced that it will, if requested, take 150 refugees from Australia 

and that it might, subject to enabling legislation, transfer asylum seekers who arrive by boat in 

the “processing centres” in Nauru and Papua New Guinea, where persons are held in breach of 

international law. No formal arrangement has been entered into between the Governments of 

those two countries regarding the announcement. The Working Group recalls that States have 

obligations not to transfer individuals to camps where they are held in violation of international 

law. 

73. On 29 March 2014, the Working Group visited the Mangere Refugee Resettlement Centre, 

which has capacity for 150 persons. At the time of the Working Group’s visit, the Centre was 

accommodating a refugee quota intake of 138 persons who were participating in the six-week 



A/HRC/30/36/Add.2 
 

 

16/22 GE. 15-11352 

 

reception programme and undergoing health assessments, as well as eight asylum seekers (four 

of whom had been detained under the Immigration Act 2009 and four of whom were on 

conditional release to the Centre). Quota refugees who are accommodated at the Centre are New 

Zealand residents and as such can freely leave the Centre without seeking permission. The 

regime for persons who had requested protection status was harder than the regime for persons 

who had already obtained refugee status. Both categories of people may leave the Centre, but 

those who have requested protection status must request authorization. Some institutions, such 

as the Auckland University of Technology, are helping the Centre with programmes for 

refugees.  

74. The Working Group emphasizes that detention of immigrants in an irregular situation and 

asylum seekers should normally be avoided and should only be a measure of last resort. Children 

and other vulnerable persons should not be detained pending resolution of their claims. 

Alternatives to detention should always be given preference. International evidence suggests that 

humane and cost-effective mechanisms such as community release programmes can be very 

successful. 

75. Immigration New Zealand usually facilitates access to legal aid and interpreting services. 

Asylum seekers can access free interpreting and translation through the legal aid system. 

However, the Working Group received information about cases where asylum seekers and 

irregular migrants had not been provided with legal representation and interpreting and had been 

detained in police stations or remand prisons. 

76. The Working Group considers that the Immigration Amendment Act 2013 should be 

interpreted so as not to breach New Zealand’s domestic and international obligations under the 

Convention relating to the Status of Refugees, of 1951. New Zealand prohibits the transfer of 

asylum seekers to detention centres in third countries which do not meet international human 

rights standards or which have no procedures to promptly assess an asylum claim. Any use by 

New Zealand of offshore processing centres would require legislative amendment.  

77. The Working Group adds its voice to the 2010 recommendation of the Human Rights 

Committee requesting the Government to extend the mandate of the Human Rights Commission 

so that it can receive complaints of human rights violations relating to immigration laws, 

policies and practices, and report on them. 

 G. Detention of persons in health facilities 

78. In New Zealand, persons with mental illness or intellectual disabilities may be detained for 

the purposes of compulsory care and treatment. The Mental Health (Compulsory Assessment 

and Treatment) Act 1992 allows the detention of persons who have been assessed as having a 

“mental disorder”, which is, in essence, defined as “an abnormal state of mind” that “poses a 

serious danger to the health or safety of that person or of others” or “seriously diminishes the 

capacity of that person to take care of himself or herself”. It sets out the multi-layered processes 

of a compulsory assessment, whereby a person may be subject to compulsory assessment for 5 

days in the first period and for a further 14 days in the second period. While the trigger for 

detention is not mental illness but rather the risk of harm to self or others, the Working Group 

noted that the criteria for determining the risk are not clear and that the Act allows medical 

practitioners a wide margin of discretion to determine whether a person should undergo 

compulsory assessment and treatment.  

79. At all stages of compulsory assessment, the Act merely requires a medical practitioner’s 

opinion that there are reasonable grounds for believing that a person may be suffering from a 

mental disorder or is mentally disordered. In that regard, the Working Group was informed of 

some cases where persons with mild mental health issues had been subjected to compulsory 

assessments against their will, without substantial evidence that they posed a risk to themselves 

or to others. At the end of the second period of assessment and treatment, the clinician 
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responsible must apply to the Family Court for a compulsory treatment order if he or she is of 

the opinion that the person is still mentally disordered. The Family Court tends to heavily rely 

on the reports of the clinician responsible and one other health professional, who is most often a 

registered mental health nurse, in making the orders, as it does not have expertise in the matter 

of mental health. In 2012, 4,328 applications for compulsory treatment orders were granted, 

which amounts to 89 per cent of the total number of applications. 

80. What emerged from examining the implementation of this legislative framework is that in 

practice, compulsory assessments and treatment orders are based largely on clinical decision-

making processes and it is difficult for persons with “compulsory” status to effectively challenge 

such decision-making. While the Act provides for various safeguards, those safeguards are often 

not respected or effectively implemented, thereby creating a gap between the law and the 

practice. Persons undergoing compulsory assessment or subject to compulsory treatment orders 

are often unrepresented, as they do not have sufficient financial means to seek legal advice and 

the availability of legal aid specifically for persons with disabilities is limited. Section 76 of the 

Act requires that a review take place no later than three months from the date on which the 

compulsory treatment order is made and at six-monthly intervals thereafter. However, the 

Working Group was informed of cases where regular clinical reviews of persons subject to 

compulsory treatment orders had not been conducted as required under section 76 of the Act. 

81. The Working Group met with district inspectors, whose role is akin to that of an 

ombudsman and whose core functions include providing information to persons with 

“compulsory” status, checking documentation, conducting visits to and inspections of mental 

health facilities, and investigating complaints. The independence and accessibility of district 

inspectors have been raised as issues of concern. While district inspectors are supposed to be 

detached from mental health services, they are often perceived as not being completely 

independent from clinical decision-making processes, especially when they have worked in a 

small community for a long period of time. Also, patients and their family members may not be 

sufficiently aware of the role and functions of the district inspectors to submit complaints to 

them.  

82. The Mental Health Review Tribunal, which is tasked with determining whether or not 

persons subject to compulsory treatment orders are fit to be released from that status, has also 

not been perceived as an impartial, accessible and effective venue for challenging the legality of 

detention that is based on compulsory treatment orders. The hearings of the Tribunal tend to be 

very brief and to be held at the facility where the person concerned is being treated. In the vast 

majority of cases, the Tribunal accepts the judgement of the clinician responsible. Between 1 

July 2012 and 30 June 2013, there were only 5 cases out of 102 in which the Tribunal declared 

that persons with “compulsory” status were fit to be released from that status. That represents 5 

per cent of the applications. The average success rate based on the data from 2005 and 2009 is 

around 6 per cent.  

83. Despite the existing safeguards in the legislation, the Working Group is concerned that there 

may be an underestimated number of cases of arbitrary detention of persons with mental illness. 

In a related context, the Working Group notes with concern the widespread practice of seclusion 

in mental health services. The Government reported that, in 2009, stricter standards on the use of 

seclusion and restraint had been introduced and that, since then, the number of persons secluded 

had decreased by 29 per cent.  

84. The Mental Health (Compulsory Assessment and Treatment) Act 1992 also applies to the 

detention of “special patients”, who include, among others, defendants found unfit to stand trial 

or acquitted on account of insanity, and mentally disordered persons who are convicted and 

sentenced to a term of imprisonment, as set out in the Criminal Procedure (Mentally Impaired 

Persons) Act 2003. Furthermore, persons with intellectual disabilities who have criminally 

offended and who pose an undue risk to themselves or to others may also be subject to detention 

as “special care recipients”, pursuant to the Intellectual Disability (Compulsory Care and 

Rehabilitation) Act 2003. 
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85. The standard of proof required is the balance of probabilities. Under the Criminal Procedure 

(Mentally Impaired Persons) Act 2003, the prerequisite for a court to make a finding about a 

defendant’s fitness to stand trial is that, on the balance of probabilities, he or she committed the 

offence. On that basis, the court may decide that the defendant is unfit to stand trial on the 

balance of probabilities and may order his or her detention in a hospital or a secure facility, 

taking into account all the circumstances of the case and the evidence of one or more health 

assessors as to the necessity of such detention. 

86. The Working Group is also concerned about the lack of safeguards in practice for persons 

with a mental impairment or intellectual disability. At the initial point, where persons with a 

mental impairment or intellectual disability first come into conflict with the law, they may be 

questioned by the police without the presence of legal counsel. They often do not benefit from 

effective legal representation throughout the judicial processes, as they may not have access to 

legal aid or their legal aid lawyers may not have a comprehensive understanding of their 

disabilities. Once “special patients” or “special care recipients” are made subject to detention, 

they could be held in a hospital or a secure facility for a long period of time, beyond the 

maximum possible term of their sentence in some cases, given the inadequate implementation of 

the legislative safeguards. The Government pointed out that patients under compulsory treatment 

orders always have access to district inspectors, who are lawyers responsible for ensuring that 

patients’ rights under the Mental Health Act are upheld.  

87. Another area in which protection gaps exist is the detention of older persons in care settings. 

The Working Group met older persons, some of them suffering from dementia, who were 

deprived of their liberty in rest homes and secure facilities. Although there is a high level of 

awareness in New Zealand of the challenges that care of aged persons and persons with 

dementia involves, there is no legal framework specifically regulating the detention of older 

persons suffering from dementia or other disabilities that affect their capacity to consent. The 

Protection of Personal and Property Rights Act 1988 and the Code of Health and Disability 

Services Consumers’ Rights 1996 are the only pieces of legislation that are loosely relevant in 

this context.  

88. The Protection of Personal and Property Rights Act 1988 provides for procedures to appoint 

a welfare guardian for those who lack legal capacity and for court scrutiny of decisions made by 

such guardians. In cases where persons do not have legal capacity and there is no person entitled 

to consent on their behalf, the Code of Health and Disability Services Consumers’ Rights 1996 

provides that services may be provided where it is in the best interests of the consumer and 

where it would be consistent with the informed choice that the consumer would make if he or 

she were competent, or with the views of other suitable persons who are interested in the welfare 

of the consumer. It is clear that these laws do not set out sufficiently detailed processes by which 

persons lacking legal capacity may become subject to detention.  

 H. Remedies for victims of arbitrary detention 

89. Victims of arbitrary detention have the right to legal remedies under the Prisoners’ and 

Victims’ Claims Act 2005 and the subsequent amending legislation. The 2005 Act restricts 

awards of compensation sought by specified human rights or tort claims made by a person under 

the State’s control or supervision. It also provides a simplified process for the making and 

determining of claims that a prisoner, as a victim, may make for compensation required to be 

paid in respect of specified human rights or tort claims made by the prisoner. When the 2005 Act 

was adopted, the Select Committee emphasized that the Act fully complied with international 

obligations and the Bill of Rights. Legal advice provided by the Crown Law Office confirmed 

that the bill as drafted was not in breach of either. However the Attorney-General, in his report 

of 2011 on the 2011 Amendment Bill, which would have prevented any receipt of compensation, 

concluded that it was inconsistent with the right to an effective remedy for breach of the Bill of 
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Rights and also inconsistent with the country’s international obligations, citing the concerns of 

the Committee against Torture and the Human Rights Committee. 

90. In the 2007 case of Taunoa and Ors v. The Attorney-General and Anor, the Supreme Court 

awarded damages for unacceptable prison conditions found to be in breach of the Bill of Rights 

and international law obligations. The judgements in that case leave certain questions 

unanswered, including with regard to the level of compensation, where the Working Group 

agrees with the judgement of Chief Justice Elias when she authoritatively restates and applies 

international law in favour of upholding the judgement of the Court of Appeal. 

91. The Working Group is seriously concerned about the legal advice presented to Parliament 

about New Zealand’s international law obligations. In the Working Group’s opinion, the 2005 

Act and the subsequent amending legislation extending it are in breach of the country’s 

international law obligations. The right to an effective remedy, as set out not only by the 

Attorney-General in his 2011 report but also by Chief Justice Elias in the Taunoa case, requires 

a renewed review of the legislation in order to ensure compliance with the right to an effective 

remedy and the prohibition of retroactivity. 

 V. Conclusions 

92. The Working Group recognizes that, in general terms, New Zealand has an 

outstanding human rights record, which nevertheless presents some areas of concern, 

particularly in regard to children’s rights, domestic abuse, and societal problems for 

Maori and Pacific Islanders. High levels of inequality remain, in the areas of education, 

employment, income and health. The law and the judiciary provide effective means of 

addressing instances of abuse. The New Zealand Bill of Rights Act 1990 contains 

provisions against arbitrary deprivation of liberty, retroactive penalties and double 

jeopardy. 

93. The Working Group is concerned at the overrepresentation of Maori and Pacific 

Islanders in the criminal justice system. The Working Group found indications of bias at 

all levels of the criminal justice process: the investigative stage, with searches and 

apprehension; police or court bail; extended custody in remand; all aspects of prosecution 

and the court process, including sentencing; and the parole process, including the 

sanctions for breach of parole conditions.  

94. The Working Group has observed in its interviews in private with detainees that their 

rights are respected at the time of their arrest; this includes the right to be informed 

promptly of the charges brought against them, the presumption of innocence, the right not 

to be compelled to plead guilty or to testify against themselves, and the right to legal 

counsel. Due process rights are generally respected.  

95. Domestic law permits prison visits by independent human rights observers. 

Transgender inmates can serve their sentences in a prison for their identified gender. 

Courts pay for all interpretation and translation services. Prison facilities comply with 

international standards.  

96. The Working Group has particular concerns about the wider availability of preventive 

detention since the enactment of the Sentencing Act 2002, about extended supervision 

orders under the Parole Act 2002, about the options for intellectually disabled offenders in 

the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 and about the 

Public Safety (Public Protection Orders) Bill. 

97. The Working Group notes that the Public Safety (Public Protection Orders) Act seems 

not to be in compliance with international law. Preventive detention must be justified by 

compelling reasons, and regular periodic reviews by an independent body must be assured 

to determine whether the detention continues to be justified. The treatment of prisoners 
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held in preventive detention must be distinct from the treatment of convicted prisoners 

serving a punitive sentence and must be aimed at the detainees’ rehabilitation and 

reintegration into society.  

98. A notable gap remains in relation to the legislative protection available to children 

aged 17 years. They are considered to be adults as far as their penal responsibility is 

concerned, are tried as adults, and if convicted, are sent to adult prisons. 

99. New Zealand does not have a mandatory detention policy for asylum seekers, refugees, 

or immigrants in an irregular situation. Detained asylum claimants and undocumented 

persons who have been refused entry into the country have a right to habeas corpus to 

challenge the need for their detention. The Government is using the prison system to 

detain immigrants in an irregular situation and asylum seekers.  

100. The criteria established by the Mental Health (Compulsory Assessment and 

Treatment) Act 1992 for determining the risk of harm to self or others are not clear. The 

Act allows medical practitioners a wide margin of discretion to determine whether a 

person should undergo compulsory treatment. Compulsory assessments and treatment 

orders are based largely on clinical decision-making processes. 

101. The Working Group notes with concern the widespread practice of seclusion in mental 

health services. Another area in which protection gaps exist is the reclusion of older 

persons, particularly those suffering from dementia, in secure facilities and rest homes.  

102. The Working Group recognizes that the problems described in the present report 

require cross-cutting and collective action and should mobilize government authorities, 

representatives of civil society and other stakeholders. 

 VI. Recommendations 

103. The Working Group encourages the Government to ensure that the positive legislative 

and administrative developments described in the present report are accompanied by 

effective implementation measures that are in strict compliance with international human 

rights principles and standards.  

104. The Working Group encourages the Government to continue in its efforts to ensure 

that its institutional and legal framework regarding deprivation of liberty fully conforms 

to the human rights standards enshrined in international human rights standards and in 

its legislation. 

105. On the basis of its findings, the Working Group makes the following recommendations 

to the Government: 

(a) The Immigration Amendment Act 2013 should always be interpreted so as 

not to breach New Zealand’s international and domestic obligations under the United 

Nations Convention relating to the Status of Refugees, of 1951; 

(b) New Zealand should clearly prohibit the transfer of asylum seekers to 

detention centres in third countries that do not meet international human rights standards 

or that have no procedures to promptly assess asylum seekers’ claims; 

(c) Deprivation of liberty of asylum seekers, refugees, and immigrants in an 

irregular situation should continue to be used only as a measure of last resort and for the 

shortest possible time; 

(d) The Government should continue its efforts to reduce the reoffending rate 

through adequate programmes; 
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(e) The Government should intensify its efforts to tackle the root causes of 

discrimination against Maori and Pacific Islanders in the criminal justice system, and 

particularly to reduce the high rates of incarceration among Maori, especially Maori 

women; 

(f) New Zealand should strengthen its efforts to develop a broad range of 

alternatives measures to detention for children in conflict with the law;  

(g) Any child, male or female, should be separate from adults in detention; 

(h) The mandate of the New Zealand Human Rights Commission should be 

extended to receive complaints of human rights violations relating to immigration laws, 

policies and practices and to report on them; 

(i)  The Government should continue to extend measures to improve the 

mental-health care and treatment of people in detention; 

(j) Policies should be implemented to encourage and support Maori to enter the 

legal profession and for the appointment of further Maori judges;  

(k) The concept of a “young person” should be redefined for the purposes of the 

youth justice system as anyone below the age of 18; 

(l) The authorities should ensure that no asylum seeker or immigrant in an irregular 

situation is detained in correctional facilities or other places of detention together with 

convicted prisoners; 

(m) New Zealand should ensure the full implementation of juvenile justice 

standards and the United Nations Standard Minimum Rules for the Administration of 

Juvenile Justice (the Beijing Rules) as well as the United Nations Guidelines for the 

Prevention of Juvenile Delinquency (the Riyadh Guidelines); 

(n) The Working Group recommends that a review be undertaken of the degree 

of inconsistencies and systemic bias against Maori at all the different levels of the criminal 

 justice system, including the possible impact of recent legislative reforms. 

(o) The Working Group has studied the initiatives and review by the 

Department of Corrections and the New Zealand Police, particularly the “Turning the 

Tides” initiative. It recommends that the review take the work of the police further, 

extending it to other areas of the criminal justice system. The Working Group also 

considers that the search needs to continue for creative and integrated solutions to the root 

causes that lead to disproportionate incarceration rates of the Maori population; 

(p) The Working Group requests New Zealand to fully comply with the 

requirements of the Convention on the Rights of the Child and to withdraw its 

reservations. 
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Appendix 

  Detention facilities visited 

  Wellington 

• Central Regional Forensic Mental Health Service  

  Auckland 

• Mt. Eden Corrections Facility 

• Auckland Prison 

• Auckland Central Police Station 

• Mangere Refugee Resettlement Centre 

• Auckland Airport immigration facilities 

• Middlemore Hospital 

• Mason Clinic 

  New Plymouth 

• New Plymouth Remand Centre 

• High Court holding cell 

• New Plymouth Police Station 

• Taranaki Base Hospital 

  Christchurch 

• Christchurch Women’s Prison 

• Rolleston Prison 

• Burnham Military Camp 

• Te Puna Wai ō Tuhinapo – Youth Justice Residence 

 


