United Nations Nations Unies ESTRICTED

ECONOMIC | CONSEIL B /0. 1/sub. 341,16
AND ECONOM[QUE 1 April 1949
SOCIAL COUNCIL ET SOCIAL CRIGINAL: EIGLICH

ECONCMIC AND EMPLOYMENT COMMISSION
Sub~Commlesicn on Bconouic Development

Third sesslion

PROPOSED IFTERNATICIAL ACRVEMELTS RELATIIG
TO FOREIGN TIIVICTMINTS

(Trevared by the Secretarist

In document E/CN.1/5ub,3/W.14, sntitled "Memcrandum on Foreign
Investment", refevence is made by Mr. Collado on page 4 to two proposed
international sgreements relating to foreign investments; (1) The
Economic Agreement of Dogotd, signed at tle Minth Intsrnational Conference
of American Statos, Bogotd, Colombia, on 2 May 1948 and sulmitted for
approval to the participating Govermments, and (2) A proposed International
Code of Falr Treatwent for Foreigr Investients to be submitted for
congideration at a'Congress of the Internatiocnal Chembsr of Coimercs
at Quebec, Canada in June 1949, For the ccnvenience of members of ihe
Sub=Commission the text of the relevont provisions of the Econcmic
Acreement of Begotd is appended to thip memorandum., The text of the
proposed cofe of the Internaticnal Chamber of Camerce has net yet been
released. '

In view of the relovance of certain mrovisions of the Pavena Charter
for an International Trade Organization, remely articies 13 ond 12, the
text of theses is also appended,
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APPEIDIX A

EXTRACT FRQM THE 1.VAXA CIARTTR FOR
AN INTERNATTONAL ' RAIL CoGANIZATION

Articles i1 end 12

Article 11. Meang of Tromoting Economic Develoument and Reconsirmction

1, Progressive industrial and general economic Cevelopuent, as well as
recongtruction, requires amcong other things adequate supplies of capital
funds, materials, modexrn equipment end technology end technical and
menagerial ekills. Accordingly, in ordsr to stimmlate and assist in the
Provision and exchange of these facilitles:
(a) Members shall co~-operate, in accordence with Article 10,
in providing or arranging Tor the provision of such facilitles
within the limits of their power, and lembers ghall not impose
unreasonable or unjustifiable immediments that would prevent
other Members from obtaining on equitable terms any such
facilitles for their eccnouic dsvelormuwent or, in the case of
Merber countries whoge cconom’es have been devastated by wer,
for their raconstfuction;
(b) MNo Member shall take unreasdnable or wnjustifieble action
within its territory Injurious %o the rishts or interests of
nationals of other Members in the enterprice, skills, capital,
artes or technology which théy have supplied.
2. The Organization may, in such collaboration with other inter-
governmental crpanizations as may be appropriate: '
(a) Make recommendations for and promote'ﬁilateral or multilateral
agreements on measures desgigned:
(1) to assure Just and equitable treatment for the
enterprise, skills, capital, arts and technology
brought from one Mexmber country to another;
(ii) +to avoid international double taxation in order to
stimulate foreign private investments;

(ii1) to enlarge to the greatest yossible extent the benefits
to Members from the Tulfilment of the obligations vnder
thig Article;

(b) Make recormendations and prorote agreements designed to
facilitate an equitable distribution of ekills, arts, technology,
materials and equipment, with due regard to the needs of all
Menbers;

/(c) Tormulate
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(¢) Formulate and promote the adoption of a general agreement
or statement of principles regarding the conduct, practices and

treatment of foreign investment.

Article 12, International Investment for Iconomic Development and

Recongtruction

1.

The Members recognize that:
(a) International investment, both public and private, can be
of great value in promoting economic development énd reconstfuctﬁon,
and coﬁsequent sccial prorress; | , |
(b) The international flow of capital will be stimulated to the
extent that Members afford nationals of other countries opportunities
for Investment and securlity for existing and future investments;
(c) Without prejudice to existing international agreements to
which Members are parties, a Member has the right:
(1) to take any appropriate safeguards necessary to
ensure.that foreign investment is not used as a basis
for interference in its internal affairs or national
policies;
(1i) to determine whether and to what extent and upon what
terms it will allow future forelgn investment;
(1i1) +to prescribe and give effect on just terms to requirements
as to the ownership of existing and future investments;
(iv) +to prescribe and glve effect to other reasonable
requirements with respect to exilsting and future
Investments;
(d) The interests of Members whose nationals are in a position to
provide capital for internaticnal investment and of Members who
desire to obtaln the use of such capital to promote their economic
developnent or reconstruction may be promoted if such Members
enter into bilateral or multilateral agreements relating to the
opportunities and securlty for investment which the Members are
prepared to offer and any limitations which they are prepared to
accept of the rights referred to in sub~paracresh (c).
Members therefore undertake:
(a) Subject to the provisions of paragraph 1 (c) anc to any agreements
entered into under paragraph 1 (d),
(i) to provide reasonable opportunities for invegtuents
acceptable to them and adequate security for existing

and future investments, and

(ii) to give
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(11) to give due regard to the desirability of avolding
discrimination as between forelgn Investments;
{b) Upon the request of any Member and without prejudice to existing
international agreements to which Members are parties, to enter.into
consultation or to participate in negotiatlons directed to the
conclusion, .1f mutually acceptable, of an agrsemert of the kind

referred to in paragraph 1 (d).
3. Members shall promote co-operation between national and forelign

enterprises or investors for the purpose of fostering economlc development

or reconstruction in cases where such co-operation appears to the Members

concerned to be appropriate,

/APPENDIX B
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| APPIIDIX B
EXTRACT FROM "ECONCMIC AGREEMENT CF BOGOTA"

Sigred at Ninth International Conference of Amarican States
‘Bogotd, Coloambia, on 2 May 1748

CHAPTER IV = DRIVATE INVESTMENTS _ ;

Article. 22. The States declare that‘ﬁhevinvéstment of private capital and
the introduction of modern methods and édministrative skills
from other countfiea, for productive and economlc and
socially sultable purposes, are an important factor in their
general economic development and the resuliing social progress.
They recognize that the intermational flow of such capital
will be stimulated to the oxtont that nationals of other
“covntries are aflorded o@poftunities for investment and
-security for oxleting and future investments.

Forelgn canltal shall receive equitable treatment. The States

therefore agres not to take unjustified, unreasonable or

discriminatory measures that would impair the legally
~acquired rights or intevests of nationals of otvher countries

in the enterprises, capital, skills, arts or technology they

have supplied. ,\

The States shall reciprocally grant appropriate facilities

and incentives for the investment and reinvestment of

forblgn canital, and they shall impote no unjustifiable

rogtrictions upon the transfer of euch capitel and the earmings

thexcon,

The States agree not to set up within their respective

territories unreasonable or unjustifiable impediments that

would prevent other Sta%es from obtaining on equitable

tormo the capital, skills, and technology needed for their

econcnic development. 4

Article 23. The States declare that foreign invesiients should be made
with due recard not only for the lezitimete profit of the
investors, but alsd with a view both to incroasing the
national income and accelerating the sound econcmic
development of the country in which the investment is made
and to proroeting the eccnomic and social welfere of the

persons directly depeandent upon the enterprise in question.

/They furthexr
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They further declare thet, with respect to employment end the
 conditions thersof, Just and equitable treatment showld be
accorded 6 a1l pereonnel, national and forelgn, and that the
development Offthevﬁechnicai'and‘administrative training of
national persornnel should be encouraged.
Thg States recognize that, for private capital.to contribute
ab mich as possible to thelr development and progress and to
%hé training of their nationals, it is desirable to nermit
‘enﬁarpfiees, without prejudice to the laws of each country,
to émpiﬁy and utilize the services of a reasonable number of
technical exnerts end executive personnel, whatever thelr
‘ nationality mey be. . R
Ar%icle'z&g Foreign capital shall be subject to national laws, with the
- gﬁarantees provided for in this chapter, especially Article 22,
and without nrejudice to existing or future obligations
(acuerdos) between States. The States re-affirm their right
to\establisﬁ, within a system of equity and of effective legal
and judlcisl guarantess:
V (a) Measures to prevent foreign investments from
being utilized dlvectly or indirvectly as an
Instrument for Intervening in national politics oxr
for prejudicing the security or fundemental interests
of the recelving countries; and
~ (b) Standards with respect to the extent, conditions,
and ‘terms upon which they will permit future foreign
Invegtmsnts,
Azticle 25. The Sﬁaﬁes shall take no discriminatory action against
invee{méhté by virtue of which forelgn enterprises or capital
. ney be deﬁfived of legelly acquired property rightas, for
reagsons or under conditions different from those that the
Constitution or laws of sach country provide for the
expropriation of national property. Any expropriation shall
be accompanied by payment of a fair price in a prompt,
adequate and effective manner.
Article 26, The States declare their intention to promote sound
inveetment by developing, whenever possible and in
accordance with the lawvs of each country, uniform principles
‘\\ of corporate accounting, and of standards of falr
disclosure to private investors.
[Article 27.
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Each State, 1n order to stimvlate private investment for the
purpose of economic development, shall, within the framework
of its own institutions, seek to liberalize its tax laws so
ag progressively to reduce or elimipate double taxation as
regards income from foreign sources and to avold unduly
burdensome and discriminatory taxation, without, however,
creating intermational avenues for tax avoidance.

The States shall also seek to conclude as soon as possible

. egreements to prevent double taxation.

/RESERVATIONS OF
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RESERVATIONS OF CHAPTER IV OF THE ECONOMIC AGREEMENT CF BOGOTA

Reéefvation}of the Delegation of Mexico to

Articles 22, 2k, and 25 of the Economic

Apreenent of Bogota

1.  The delegation of Mexico makes an express reservation to the last part
of Article 25, to the effect that the principle established there should be
subordinated to the constitutional laws of each country.

2 Although in agreement with the splrit of equity that insnires

Article 22, paragraph 3, and the first paragranh of Article 2k, the
delegation of Mexico at the same time makes an express reservation on the
texts thereof, since iIn thelr present wording, they could be intsrpreted

as e limitaticn to the prineciple that aliens, as well as natlonals, are

pubJect to the laws and courts of the country.

Poservaticn of the Delegation of the

Argentine Renublic

Argesntina wishes to record in the Minutes that -- as it gtated in
making known its vote on Article 25 of the Economic Agreement of Bogoté
on the amendment proposed thereto by the delegation of Mexico =~ 1t
confirms the fact that it gave its approval to the above-mentioned text
primarily with the understanding that that text does not in any way
indicate that interrmational treaties or agreements shall prevail over the
congtitutional texts of the American countries, nor that foreign capital
investments shall be subject to any Jurisdiction other than that of their
own courts. It further understands that the concepts expressed with
regard to the above-mentiocned article apply to all pertinent provisions

of the Agreement.

Declaration of the Delegation of Uriguay

The delegation of Uruguay understands that Chapter IV grants forelgn
capital entering its country no guarantee not already afforded it by
congtitutional provisions. And, with regard to Article 25, 1t considers
that the express reference to the constitution, in matters relative to
the system of expropriation and payment therefor, is unnecessary, because
constltutional provisions always govern the settlement of all situations,
gince all inhabltants are subject to the Jjurisdiction of the national
courtas,

/Reservation of
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Paservaticn of the Delegation of Cuatemala

The delegation of Guatemals nakes an sxpress ressrvation to the last
part of Article 25 in the sense that the principle established there
should be subject to the constitutional rules in force in each country.

It also mekos an erxpross reservation regavding the third paragranh
of Article 22, snd the first paregraph of Avticle 2k, insofar as they
regirict the principls that alisns, as well as nationals, are subject to

the laws and courts of ths ccuntry.

Declaration of the Delegation of Cubs

The delegation of Cuba has voted affirmatively on Axrticle 25 with
the unferscanding that the last paragraph thereof; intervreted
dogmatically, contains provisicns in accordance with the Constitution of
Cuba,

Resexrvation of the Dslepation of Venezuela

Venezuela makes an express reservation to Article 25 for the reasons
set forth during the debate. Regarding the rest of Chapter IV, it states
that in no case will it admit the vreeminence of interrnaticnal treaties :
or eagreemsntg over the text of i1ts constitution, nor will it accept any
Jurisdiction for forsign investments other than that of its own courta.

Peservation of the Delegaticn of Honduras

The delegation of Honduras declares that it has voted affirmatively
on Articie 25 of the Eccnomlc Agreement of Bogotd, with the
interpretation that the application of the last part of that article -=
like the application of the other parts thereof -= remains subject to
the primacy of the Natlional Political Constituticn.
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