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I • INTRODUCTION

The Rapporteur Was requested to present to the Commission, at its fifth

session, a further report, with a revised draft and commentary, taking into

account the views expresse(l at the fourth session. In compliance with that

request, the Rapporteur has the honour to present to the Commission a reyised

draft and commentary in which he has taken into account the views expressed by.
the Commission. He would like to mention that only articles 1, 2, 3, 4, 5, 6
and 13 were discussed by the Commissj.on. With respect to the changes he has

made in these articles, he offers the following comments:

Article 1

As the Commissioa decided by nine votes to five to' adopt the expression

"territorial sea. fI, this article was not changed.

Article 2

Article 2 had been presented by the Rapporteur in the following form:

flSovereigntJT over this belt is exercised subject to tJ:1e conditions

prescribed by international law".

The Rapporteur wished to emphasize both that t¥e cn~sta1 State e~ercised

sovereignty over this belt' and that this sovereign.try was subject to more
•

restrictions than sovereignty over the domain on land. Some members of the.
Commission thought that the reference to flinternational lawfl was too vague,

•

and they suggested that the expression "international law" should be replaced

by "this regulation" •. other members, arguing against this proposal, claimed

that the regulation would not be an exhaustive statement of the conditions,

a.nd they proposed the phrace "conditions prescribed in this regulation a.nd by,

international law fl • This text was adopted by seven votes to siX, with one

abstention.. It seems that this text could be improved if it referred to

"conditions prescribed in this regulation and other rules of internationa.l la.w~"

The Rapporteur has inserted this text in tte new draft but wonders whether the

best course might not be to eliminate the entire a.rticle as being superfluous'
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.
and to explain in the commentary on article 1 how the Commission interprets the

clause: "The territory of a State includes a belt of sea described a3 the

territorial sea."

In conformity with the wishes of the Commiss'ion, article 3 also mentions
.....

the air space over the territorial sea. The text is now in agreement with

article 2 of the text drafted by the 1930 Conference for the Codification of

International' raw ... The secol1d paragraph of article 3 as proposed by the

Rapporteur was regarded by the Commission as superfluous and has therefore

been omitted •.

Article 4

The breadth of the territorial sea was discussed in detail 'by the

Commission, but no agreement on the subject could be reached. The Rapporteur

was invited. to consider the various points of view that had been expressed and

the various proposals that had been made and then submit specific proposals

at the fifth sessiou.

Because the Rapporteur realized that the Commission had not come to any

agreement concerning .the breadth oi the territorial sea, he vas well aware

of the difficulties of this task. The overwhelming majority of the Commission

agreed with the Rapporteur that a proposal to fix the breadth of the

territorial sea at 'three miles would ~ve no chance of success and should

be dropped" On the other band, the Rapporteur's view that under eXisting

international law the territorial f:j(,a could not be extended beyond twelve

miles did not meet with the general a..pproval of' the Commission. The Rapporteur

has accordi,Ll.gly s imply draWn uP. a .proposal de lege ferenda intended to

reconcile the different views expressed. The Commission will find the text

of this proposal and the reasons un ~hich it is based in the new draft

repreduced below, under article 4.

..
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It "rt1ill be for the Commi;ssion to decide on the advisability of' inserting

an article of this tenor in the draft so that 'it may be considered by governments,.

lrhe Rapporteur would ~ike to refer to two other proposals which were made

at the fourth session but which he regarded as unacceptable. The first was

that the breadth of the territorial sea would be determined differently for

each State. This procedure had previously been recommended by the 1930

Conference, whose Preparatory COIDnlittee hao, suggested the following arrangement

as a basis for discussion:

1. adoption of three miles as the breadth of the territorial. sea;

2. rlacognition of broader territorial waters in the case of sJ;lecified

~ates •

The 1930 Conference did not see its way clear to adopting this

arrangement, and the Rapporteur likewise can foresee great difficulties if

an element of inequelity among Ste.tes were introduced in this way. It should

be borne in mind that these divergencies in tb'3 breadth of the territorial

sea would not be based on de facto differences in the circumstances peculiar

to the various countries, but on differences in ideas concerning the rights of

States. That being so, it would be most difficult to con~ to any agreement

on the apportionment of territorial waters of varying breadth among different

States.

The second proposal was that a uniform breadth should be fixed in the

CRse of states of a particular continent or of States surrounding a particular

sea. The RapJ;lorteur was asked to arrange the St~tes included in the list

attached to his first report into groups so as to show whethe:t; any c~mmon

view was held concerning the breadth of the territorial sea among the States

in a :particular :part of the world or those surroundir..g a particular sea. The

Rapporteur has complied with this request, but does not believe that the results

obtained hold out any hope tha.t this course is likely to produce a solution of

the problem. The differences of opinion concerning the breadth of the

territorial sea recur among states of particular continents and among those

surrounding particular seas. Here, too, it should be noted that these

divergencies are not entirely due to differences in de facto circumstances.
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The Rapporteur was asked to express the breadth of the territorial sea in

terms both of kilometres and of nautical'miles. Although in apy diAcuss10n of

this subject it is unusual to state distances in kilometres, the Rapporteur felt

authorized to continue to state distance in nautical miles while at the same time

converting f1marj.ne leagues" i.nto "nautical miles" and stating the number of

kilometres equal to one nautioal mile.

One member of the Commission thought that it would be extremely useful if

in his next report the Rapporteur gave a historical. analysis showing at what time

the claims to a Wider territqrial sea had. been made and how they had been received.

The -Rapporteur has only been able to insert, after the name of each oountry, the

date of the law or decree from whic:h the figure for the' breadth of the te.t'ritorial

sea was taken. The other informat,ion requested can only be obtained by enquiry

eJnong the states.

Article 5

Some drafting changes wert" made in this ar'ciole in conformity with

obeervations made by some members at the fourth session.

In the first paragraph, the 1vords "along the entire coa~t" were deleted in

accordance with a proposal made by Mr. EUdson and adopted 1:y the Gommi,ssion.

il'he wording of the second paragraph was modifj.ed in keeping with an amendment

submitted by Mr. Yepes and adopted, With some changes, by the Commission.

The third paragraph was inserted provisionally. The discussions With

experts, planned for Maroh 1953, may re~ul t in furbher changes, whioh lIrlll be

oommunioated to the membarsin a later report.

The fourth paragraph waL:J reworded for gt'eater olarity on the 'basis of an

observation made by Mr. Hudson.

.. ~ Artiole 6

The text of artiole 6, oonoernin~ bays, has been held Over pending the

Commission's deoision ooncerning the breadth of the territorial sea. The same

applies to article 10.

Article i3-
The text of artiole 13 has been held over pending the oonsultations With

experts. A further report on this subject will be submitted later.
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'Ar~':fcie 1

Meaninp; o:f the term. "territorial sea ii

The territory of a state inc~ldes a belt of sea described as the territorial

sea.

Comment

With the exception of one drafting change, the proposed text, is identical

with the first paragraph of article 1 of tne 1930 Regulation. The expreSsion

"territorial Sea If clearly i:ldicates that 1nlar.d waters are not includfJd. The

1930 Report s"catecl:

"There was some hesitation whether i't wou.ld be better to use the
term 'territorial waters' or the tG:r.m 'territorial sea'. The use of
the first term, which was employed by tile Preparatory Committee, may be
said to b(i:i more general, and it is employed in several inter!1ational
conventions. There can, ho't\Tever, be no doubt that this term is likely
to lead -- and. j.ndeed has led. .. - to confus ion, oWing to the fact the. t j.t
is also used to indicate inlarrl waters, or the sum total of inland waters
and 'territorial waters' in the restricted senSe of this latter term.
For these reasons, the expl"ession 'terrltorial sea' has been adopted." ,'!.!

The statement that the territory of a state includes the territorial Sea is

intended to convey the idea that the powe~ exercised by the state over this belt

does not differ in kind from the sovereignty exercised by a state over its domain

on land G

Article 2

Juridical status of the territorial sea.......--..............._-......~,;";,,....;;.;;;....,;,,;;;;,,;;.--.-...--.;;.;.;;;..:;;;..;;;.;;;....;;..-
Sov~reignty over this belt is exercised 'subject tOe the cornitions prescribed

in this regulation and other rules of international la'W~

Comment.-
Obviously, sovereignty over the territorial sea, like sovereignty over the

domain on land, can only be exercised subject to the conditions laid down by

!/ League of Nations documents C.351.M.14·5.1930.V; page 126; C.23Cl..M.117 .1930.V.,
pag~ 6. !
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international law. This regulation should be consulted as the first source

stating the limitations which international law imposes on the power of the

State in respect of the latter's sovereignty over the territorial seaj as,

however,. the regulation cannot claim to be exhaustive, other relevant rules of

international.law would obviously also have to be taken into account.

Article 3
;"

Juridical status of the air space, the sea-bed and the subsoil

The territory-of a coastal aGate includes also the air spa~e over the

territorial sea, as well as the bed of the sea, and the subsoil~.

This article is taken from article 2 of the 1930 Regulation. The

Rapporteur wishes to point out that the Commission decided to distinguish

cl·:~arly between the right's of States over the continental shelf on the one

hand,. and their rights over the bed and subsoil of the territorial sea, on the

other ..

CHAPTER II

Limits of the territorial sea
.

Article 4

Breadth

1. The breadth of the territorial sea shall be fixed by the coastal state

but may not exc~ed twelve nautical miles measured from the base line of the

t~rritorial sea.

2. Free passage in the t~rritorial sea is guaranteed subject to the conditions

s~t out in this regulation.

3. The coastal State may only claim exclusive fishing rights for its nationals

up to a distanc~ of three nautical miles measured from the base line of the

territorial sea. Beyond this ,limit of three nautical miles, fishing in the

territorial sea may be made subject by the coastal State to regulations designed
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There shall be no discriminationsolely to protect the resources of the ~ea.

against the nationals of foreign State~.

4. Any dispute concerning the validity of measures adopted for the

aforementioned purpose shall be submitted to an internat~onal conciliation

proce~ure or, if no agreement is reached, to arbitration.

Comment

The 1930 Conference failed to re~ch an agreement which would fix the breadth

of tne territorial sea for the future. It refrained from taking a decision.on

the question whether existipg international law recognized any fixed breadth of

the belt of territorial sea. l /

A study of current legislation, as collected by the Secretariat, shows

that the following limits are apPlied: 2/

ARGENTlliA3/ Continental shelf (1946) 1869: 3 miles .

Security

Customs

Fishing

AUSTRALIA

BELGlmJ;./

Customs

12 miles (1869)

12 miles (1869)

10 miles (1907)

12 miles (1943)

3 miles (Commonwealth system)

3 miles (1882)

10 kilometres (1852)

For an outline of the various 0p1n10ns, see the'Re~ort of th~ Second
Committee, League of Nations documents, C.351.M.I45.1930. V; pages l23...12~ ..; .
C.230.M.117.1930.V, page 3.

One mile equals 1.852 kilometres.

Continental shelf including sovereignty over the superjacent waters.

See the'Beigian'GovernmentTs reply to the League of Nations, document
C.74.N.39.1929, page 120.

, .
l1li11 lJ.f1_~~iWQ.lW"""_~·_~~~"",-,~~,-""",~_~~,.",
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BRAZlrJ=./

BULGARIA

CANADA

Customs

Fishing

CEYLON

Customs

Sedentary fisheries

CHlLEg/

Security

Customs

CHINA
Customs

COLOMBIA

Fishing

Pollution of the sea

Customs

COSTA R1cA2J

3 m1les (19th century)

12 miles (1930)

12 miles (1951; 1935: 6 miles)

3 miles (Commonwealth system)

9 miles (1906)
---12 miles (1927)

3 miles (Commonwealth system)

6 miles (1928)
6 miles (1891)

Continental shelf (1947) 1855: 3 mil·~s

100 kilometres (1948)
100 kilometres (1948)

3 miles (1930 Codification Conference)

12 miles (1934)

6 miles (1930)
12 miles (1923)
12 miles (1923)
20 kilometres (1931)

Continental shelf (1948)

CUBA 6 miles (1934)
Customs 12 miles (1901)
Fishing 3 miles (1936)
Pollution of the sea 5 miles (1936)
Social defence 3 miles (1936)
Security (maritime frontier) 3 miles (1942)

!/ Continental shelf since 1950, not affecting navigation or fishing rights.

2/ Continental shelf since 1947, including sovereignty over the superjacent
waters.

2/ Continental shelf since 1948~ including- sovereignty over the superjacent
watersQ

..



:CENMARK

customs

Fishing

GREENLAND

DOMINICAN REPUBLIC

ECUADOR

Security

CustCD:S

Fishing

EGYPT

EL SALVADOR

FmLAND

Customs

FRANCE

Fishing

Neutrality

Customs

Security

ALGERIA

Fishing

INDO-CHINA

Fishing

MOROCCO

Fishing

TUNISIA

Customs

GERMANY

A/CN.4/6l
English
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3 miles (Codification Conference, 1812:4 m±les~

3 miles (Codification Conference)

3 miles -(Codification Conference)

3 miles (1925)

9 miles (1938)

12 miles (1951; 1857: 3 miles)

12 miles (1857)

12 mileA (1857)

15 miles (1934/1938)

12 miles (1951)

200 miles (1950; 1860: 3 miles)

4 miles (1920)

6 miles (1839)

3 miles (1928)

6 miles (1912)

20 ki1~metres (1948)

3 - 6 miles (1934)

3 miles (1.928).

2 kilometres (1936)

6 miles (1924)

2 kilometres (1884)

3 miles (1909)
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GREECE

Neutrality

Security

GUATEMALA1/

Customs

6 miles (1936)
6 miles (1914)

10 ·miles (1913)

12 miles (1940)
2 miles (1894)

HONDURASY

ICELANJ)2!

Fishing

Customs

llIDIA.

JNDONESIA

IRAN

Customs

Security

IRELAND

Cdntinental shelf (1950) 1936: 12 kilometres

Continental shelf

4 miles (1950; 1903: 3 miles)

(alcoholic beverages) 4 miles (1925/1935)

3 miles (Commonwealth system)

3 miles (Netherlands system)

6 miles (1934)
12 miles (1934)
12 miles (1934)

In accordance with international law

ISRAEL 3 miles (1936/1945)

ITALY 6 miles (1914)
Customs 12 miles (1940)
Security, merchant vessels 10 miles (1912; in time of peace)

JAPAN

Neutrality

Pollution of the sea

KORlTIA, SOUTHY

Fishing

3 miles (Codification Conference)

3 'miles (1870)
10 kilometres (1948)

Con~inental shelf (1952)
. 50 - 60 miles (1951)

Continental shelf inclUding sovereignty over the superjacent waters •

Continental shelf including sovereignty over the superjacent waters.

Continental shelf since 1948; "conservation zones" for fishermen. ,.

l/ Continental shelf since 1949 ~or exploitation of the subsoil.

y
"2./
!i/

..



LEBANON

Fishing

Customs

Criminal law

LIBERIA

MEXICoY

Fishing

Customs

NETHERLANDS

NEW ZEALAND

NICARAGUA2/

NORWAY

Fishing

Neutrality

Customs

PAKISTAN2./

PA'NAMA§./

PERU

POLAND

Defence

Customs

A/CN.1+/6l
English
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6 miles (1921)

20 kilometres (1935)

20 kilometres (1943)

3 miles (1914)

Continental shelf (l9!~5) 1940: 9 miles

20 kilometres (1902)

20 kilometres (1941)

3 miles (19th century)

3 miles (Commonwealth system)

Continental shelf (1948)

7.• 408 metres (1812) (marine league: 4 mi1es)2/

7,.408 metres

7.408 metres~:I
10 miles (1921)

3 miles (Commonwealth system)

Continental shelf (1946)

3 miles (1934)

3 miles (1932)

6 miles (1932)

6 miles (1938)

1/ Continental shelf including sovereignty over the superjacent waters~

g/ Continental shelf including sovereignty over the superjacent waters o

2/ Information from the Norwegian Government; a Royal Decree of 22 December 1906
gives 7.529 metres.

4/ During the two World Wars, for practical reasons: 3 miles.

2/ Continental shelf 1950, not affecting the character'of the superjac~nt waters.

6/ Continental shelf including sovereignty over the superjacent waters.
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PORTUGAL

Customs

Fishirlg

ROMANIA

SAUDI iillA:BTA1/

Security

Customs

SPAIN

. Customs

Neutrality

Fishing

SPANISH MOROCCO

Neutrality

SHEDEN

Neutrality

Customs

SYRIA

Fishing

Customs

TURKillY

Customs

6 miles (1885/1927)

6 miles (1911/1941)

Reciprocity (1917)

12 miles (1951; 1934: 6 miles)

6 miles (19)~9)

12'miles (1949)

12 miles (1949)

6 miles (1830/1928)

6 miles (1894)

3 miles (1914)

6 miles (1913)

3 miles (1917)

4 miles (1938)

3 miles (1912)

4 miles (1927)

6 miles (1921)

20 kilometres (1935)

6 miles (1914)

30 - 60 kilometres .(1949)

UNION OF SOUTH AFRICA 3 miles (Commouwealth system)

UNION OF SOVIET SOCIALIST REPUBLICS 12 miles (1909)2/

UNITED KINGDOM

UNITED STATES OF ArJTERICAL/

Customs

. .3 miles (19th century)

3 miles (19th century)

12 m'iles (1935)

1/ Continental shelf not affecting the superj~cent.waters.

g/ See the statement by Mr. Kozhevnikov, A/CN.4/SR.l67, page 6.

2/ Continental shelf since 1945, not affecting the character of the superjacent
waters.

..
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CALIFORNIA

FLORIDA

LOUISIANA

OREGON.

WASH_NGTON

URUGUAY

Fishing

VENEZUELA

Security

Customs

Protection of interests

Neutrality

Health control

YUGOSLAVIA

Customs

Fishing

BELGIUM

BULGARIA.

DENMARK

FINLAND

FRANCE

Fishing

Neutrality

Security

GERMANY

3 miles (1879)
9 miles (1885)

27 miles (1938)
3 miles (1859)
3 miles (1889)

6' miles (Codification Conference; 1914:
5 miles)

3 k:i.lometres (1900)

3 miles (1944)
12 miles (1944)
12 miles (1944)
12 miL~s (1944)
3 miles (1939)

12 m'iles (1939)

6 miles (1948)
6 miles (1949)

10 miles (1951)

Groups by continents
_ 7:-

J1WOPE

3 miles

12 miles

3 miles

4 miles

3 miles

6 miles

3 - 6 miles

3 miles
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GREECE

Security

IF.ELAND

ICELAND

ITALY

Security

NETHERLANDS

NORWAY

POLAND

Defence

PORTUGAL

Fishing

ROMANIA

SPAIN

SWEDEN

TURKEY

Customs

UNION OF SOVIET SOCIALIST
REPUBLICS

UNITED KINGDOM

YUGOSLAVIA

Fishing

CEYLON

CHINA

DIDIA.

6 miles

10 miles

In accordance with international law

4 miles

6 miles-..
12 miles

3 miles

4 miles

3 miles

6 miles

6 miles,

Reciprocity

12 miles

6 miles

4 miles

6 miles

30 - 60 kilometres

12 miles

3 miles

6 miles

10 miles

ASIA
.

3 miles

3 miles

3 miles

..



INDO-CHINA

TImOl\JES IA

IR/.\1f

Security

I C<1;1 A]"L
. "'~).l.'1d~ ~

JAPf\.lV

Fishing

(;riminal law

1J!\rI"T'A N~.~·... h. ,I) . .M.

SAFUI AP1\13IA

ALGERIA

Fishing,

EGYPT

LIBERIA

NOROCCO

Fishing

SPANISH MOROCCO

Neutrality

TUNISIA

Customs

UNION OF SOUTH AFRICA

2 kilometres

:3 miles

6 miles

12 miles

:5 miles

3 miles

6 miles

20 kilometres

:3 miles

6 miles

12 miles

6 miles

AFRICA

3 miles

12 miles

:3 miles

6 miles

:3 miles

2 kilometres

:3 miles

A/CN.4/6l
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ARGENTINA

BRAZIL

Fishing

CANADA

CHILE

Fishing

COLOMBIA

Fishing

COSTA RICA

CUBA

DOMINICAN REPUBLIC

ECUADOR

EL SALVADOR

GUATEMAIA

HONDURAS

MEXICO

NICARAGUA

PANAMA.

PERU

URUGUAY

UNITED STATES OF AMERICA

VENEZUELA.

Security

Protection of interests

AMERICA
,

Ccntinental shelf

3 miles

12 miles

3 miles
..."

Continental shelf

12 miles

6 miles

12 miles

Continental shelf

6 miles

9 miles

12 miles

200 miles

12 miles

Continental shelf

Continental shelf

Continental shelf

Continental shelf

Continental shelf

6 miles

3 miles

3·miles

12 miles

12 miles

..
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BELGIUM

DENMARK

FRANCE

GERMANY

NETHERLANDS

NORWAY

SWEDEN

UNITED KINGDOM

DENMARK

GERMANY

POLAND

Defence

SHEDEN

UNION OF SOVIET SOOIALIST
REPUBLICS

BULGb.RIA

ROMANIA

TURIrny

UJ§ION OF SOVIET SOCIALIST
REPUBLICS

Regional groups

NORTH SEA

,'miles

, miles

, - 6 miles

, miles

3 miles

4 miles

4 miles

:; miles

BALTIC SEA

:; miles

4 miles

:; miles

3 miles

6"miles

4 miles

12 miles

BLACK SEA

12 miles

11'"'1 "'1c;: m.L"".es

6 miles

30 - 60 kilometres

12 miles
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ISRAEL

JAPAN

LIBERIA

NETHERLANDS

:NEW ZEALAND

PAKISTAN

POLAND

UNION OF SOUTH AFRICA

lJNlTED KINGDOM

UNITED STATES OF AMERICA

The undermentioned countries follow the four-mile rule:
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FIMAND
ICELAND

NORWAY

SWEDEN

"" t.

The undermentioned countries follow the six-mile rule:

COLOMBIA

CUBA

FRANCE

GREECE

Security

IRAN

Security

ITALY

Security

LEBANON (Fishing)

Penal law

PORTUGAL

Fishing

3-6 miles

10 miles

12 miles.

12 miles

20 kilometres

Reciprocity
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SAUDI ARABIA

SPAIN

SYRIA

Customs

URUGUAY

YUGOSLAVIA

Fishing

30-60 kilometres

10 miles

The undermentioned cOlmtries follow the twelve-mile rule:

BULGARIA

ECUADOR

EGYPT

GUATEMALA

RO~ANIA

UNION OF SOVIET SOCIALIST REPUBLICS

The following states have adopted the continental shelf with special

rights ~oncerning naviga.tion and/or fishing:

.ARGENTINA

CHILE

COSTA RICA

HONDURAS

ICELAND

KOREA, soum

MEnCO

IDCABAGUA

PANAMA

PERU



29, page 423; Vol. 61,
de Martens, Nouveau
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It is clear from the documentary material submitted by the Secretariat

that the breadth of the territorial sea has also been fixed in a number of

treaties. The three-mile rul.e 'Was adopted in the North Sea FisherJes

Convention conclud:ed'between Ger:rr.any Belgium Denrrark France, the United, , ,
Kingdom and the Netherlands' on 6 May 1882. 1/ The Convention con0eming the

Suez Canal (29 October 1888), while not referring explicitly to a "territorial
"

sea" nevertheless conta:lns the following provision:,
" ... the high contracting parties agree that no act of ~ar, no act·

of hostility nor any act having for its object to obstruct the free,
navigation of the canal, shal~be cornmdtted in the canal and its ports
of access as well as within a radius of three marine miles from those
, (, 2° /ports ... =.J

A special category was formed by the treaties concluded for the purpose of

combating the smuggling of alcoholic liquors. A number of these treaties,

including those between the United States of America, on the one hand, and

Germany, the United Kingdom and the Netherlands, respectively, on the other,

contain the following provision:

"The High Contracting Iarties declare that it is their firm
intention to uphold the principle that three :rr.arine miles extending from
the ccastline onwards and measured from low-water mark constitute the
prope'r limits 0 f terri tor i8:1 'Waters . 11 3/

In the treaties concluded between the United states and other countries

(including France, Italy, the Scandinavian countries, Belgium and Spain), this

stipulation was replaced by the following:

"The High Contracting Parties respectively :r'etain their rights and
claims, without prejudice by reason of this agreement, with respect to
the extent of their territorial jurisdiction." 1iJ

De Martens, Nouveau recueil general de t:raites, deuxieme serie, IX, 1J8.ge 557.
Ibid. deuxiOOl.e serie XV page 560.--, , ,
League of Nations., Treaty Series, Vol. 27, page 183; Vol. 33, page 435;
Vol. 41, page 273.

Ibid. Vol. 26, page 45; Vol. 27, page 363; Vol.
page 416; Vol. 67, page 133; .Vol. 72 , page 173;
Becueil troisieme serie XVII page 532.
-.-.;..;-~, "
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The Rapporteur also wishes to draw attention to an agreement concluded on

22 May 1930 between the Union of Soviet Socialist Republics and the United

Kingdom in which it was provided that:,
.

"The Government of the Union of Soviet Socialist Republics agrees
that fishing boats registered at the ports of the United Kingdom may fish
at a distance of from 3 to 12 geographical miles from low-water mark,
along the Northern coasts of the Union of Soviet Socialist Republics and
the islands dependent thereon. ~

It also contained the following provision:

"Nothing' in this temporary Agreement shall be deemed to prejudice
the views held by either contr.acting Government as to the limits in
international law of territorial waters." 1/

The foregoing makes it clear that there is a lack of unanimity with regard

to the breadth of the territorial sea a fact which is noted by all authorities.,
Gidel states the following:

"There is no rule of international law concerning the extent of the
jurisdiction of the coastal State over its adjacent waters other than the
minimum. rule whereby every coastal state exercises all the rights inherent
in sovereignty over the waters adjacent to its territory to a distance of
three miles, and partial jurisdiction beyond that distance in the case of
certain specific interests. If gj

Scelle po,ints out that:

"In reality there is no rule established by custom, merely rules lald
down py states, either unilaterally, or more rarely by treaty, compliance
with which they enforce within the limits of their power ... In short
there is anarchy." J! '

It should however be noted that the states which proclaimed the three-J ,

mile rule at the 1930 Conference owned 80 per cent of the world tonnage.

1/ League of Nations~ Treaty Series, Vol. 102, page 104.

2/ Le droit international public de la mer 1934 III page 135.=.r ~ =--._....;;.~._..;...__~..;;.., , ,

.
3/ Cours (Manuel) de drai t international public 1948 page 425.J.j ---_..:.----'---......;.-......;.-.;.;;..;........;.~;;...;.......;;..-~~~, ,

..
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Pearce Riggins and Colombos therefore feel justified in asserting that: "The

three-mile limit is the proper limit of territorial waters. flY At the present

time the three-mile limit either alone or in combination merely with a, ,
contiguous zone for customs fiscal or sanitary control (the only contiguous- ,
zone which the International Law Commdssion declared its readiness to accept)

is applied by the following States: Australia, Belgium, China, Denmark,

Germany, Indonesia, Israel, Italy, Japan, Netherlands, Union of South Africa ,

United Kingdom and United States of America.

Even in certain countries which have adopted the three-mile rule, doubts

are expressed as to the possibility of maintaining that position. "The

irresistible tide of economic political and social interests " says, ,
Joseph WaIter Bingbam, "is running against the Anglo-American three-mile

doctrine. It is doomed. ,,?:.! Edwin Borchard considers that:

"Logically, there is no apparent reason Why the United Bta tes should
adhere indefinitely to the three-mile rule. It is believed that it
handicaps rather than benefits the United States. If JI

Hyde makes the follOWing observation:

"The international society thus finds itself in a posi.tion where many
of its members are dissatisfied with tha operation of a rule long imbedded
in its law of nations." J+/

As early as 1910 Westlake had called the rule "qUite obsolete and inadequate".

In -these Circumstances, the Rapporteur is forced to the conclusion that a

proposal to fix the breadth of the territorial sea at three miles would have 'no

chance of success and that agreement on this distance either de lege lata, or, ,
de l.ege feren~a, is out of the question. Nevertheless, the prOblem must be

solved, since if each state were left absolutely free to determine the breadth

of its territorial sea itself, the principle of the freedom of the seas would

suffer to an inadmissible extent.

y The Ipternational law C?f the Sea, Second Edition, 1951, page 76. See also
Fenwick, Int~rnationa+ Law, 1948, page 376.

?J Proceeding& \.if the American Society of International Law, 1940, page 62.

:J American Journal of International Law, 1946, page 61.

':±/ International Law, I, 1945, page 455.
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In his dissenting opinion annexed to the Judgment of the International

Court of Justice in the Fisheries Case (18 December 1951),!/ Judge Alvarez

stated the folloWing:

"Each State TrAy determine the extent of i ta territorial sea and the
way l:q. which it is to De reckoned, prOVided it does so in a reasonable
manner tbat it is capable of exercising supervision over the zone. in,
question and of carrying out the duties im.Posed by international law,
that it does not infringe rights acquired by other Btates, thLt it does
no harm. to general interests and does not constitute an abus de droit."

These criteria clearly lack the necessary juridical precision for a codification

of the rules of 'law.

Sibert
2

/ supports the argument that there is merely a series of zones which

vary wi-th the kind of protection concerned in each case, and which often vary

also from one country to another. This theory is held princiIJB.lly in France

and Italy. Florio,'jj reviving an argument previously defended by the Italian

Sar,pi in 1686 and oy the Argentine Stomi in 1922 ,!±I considers that it would be

unnecessary to require uniformity :in this respect and that a system could be

adopted Whereby different breadths would be fixed for' the different parts of a

country's coast and for differel'1t parts of the world. The Rapporteur cannot

accept these pro:posals and agrees with Gidel that: "to define these local

reqUirements is undoubtedly a very difficult matter and one which will always

leave the door open to discussion".21

Ascarraga.§) suggests that the breadth of the sea should be fixed in

relation to certain factors, such as the size of the territory and of its

:population. The Rapporteur does not think that this is a practical proposition.

Y T. C. J.. Reports, 1951 , IJ8.ge 150:

?J Traite de droit international ;public 1951 page 731.. ., ,
y .£1 mare territorials e' la sp.a. delimitazione, 1947, page 103.

..4/ Gidel Le droit international public de la mer 1934 III page 130.'!:J , , , ,

L! Ibid., pags 132.

§j Los dere~hos sobre la plataforma 8ubn:arina, Revista Espanola de De:t'echo
Internaclonal, 1949, 11, page 47.

..
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Realizing the existence of a very strong body of opinion which- holds that

in view of technical developments and :Particularly the increased speed of

vessels, a breadth of three miles would no longer be satisfactory, and in the

light of the various opinions expressed by the Commission at its fourth session,

the Rapporteur proposes tp.e adoption of an article under which states would be

able t" fix the limits ofctheir territorial sea at a distance of not more than

twtLve miles from the coast subject to respect for the interests of foreign,
shipping. The right of free passage in the territorial sea ought accordingly

to be granted to the vessels of all nations as provided in article 14 of the

new draft. states would be entitled to ~xercise customs, fiscal and sanitary

control over the entire extent of the territorial sea. The fact that the

Commission has already stated its willingness to recognize a contiguous zone of.
not more than twelve miles in which' a coastal state 'II!/3..y exercise the control

necessary to prevent the infringement of its custOmB, fiscal or sanitary

regulations should facilitate the adoption of this proposal. In the lIk9.tter of

fishing, a coo:stal state could grant exclusive rights to its nationals within

the three-mile zone, in conformity with generally recognized practice. Beyond

this three-mile zone and up to twelve miles, the coastal state w~uld, with

regard to fishing, be entitled only to take measures for the protection of

resources of the sea. Thus a coastal state could within the twelve-mile zone,
take measures to protect resources of the sea over which some coastal states,
claim sovereignty within that zone but the exclusion of foreign fishermen, ,
which is the mair... reason why other Sta.tea oppose any extension of the territorial

sea, would not be possible. Protective measures discriminating against foreign

nationals would be prohibited.

Disputes concerning whether the measures adopted did more than what is

reqUired to protect the resources of the sea, or whether they discriminated in

favour of nationals of the coastal state would be submitted to a conciliation,
procedure or if no agreement were reached to arbitration or J·udicial, ,
determination.

Upon the establishment of the' body referred to in the Commission's report

of 1951 (part II, article 2', relating to resources of the sea), consideration

might also be given to the idea of empowering that body to deal with this 'II!/3..tter

as well.
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Article 5

.Base line

1. As a general rule and subject to the provisions regarding bays anel 1~3.1/tWl:::J.,

the breadth of the. territorial sea is measured from the line of l01;f-~.JA,t,;)T' !i;h.t'k.

2. As an exception, where circumstances necessitate a special regime h\:;:I.;3.::~SU

the coast is deeply indented or cut into or because th'ere are j.slands .in i to
.....

immediate vi cinity, the base line Tray be independent of the 10vr-water mark.

In this special case, the method of base lines joining appropriate points on the

coast my be employed. The drawing of base lines must not dep.~rt to any

appreciable extent from the general direction of the coast, and the sea areas

lying Within these lines must be sufficiently closely linked to the land domain

to be subject to the regime of internal waters.

3. 'rhe line of low-water mark is that indic8.ted on the charts officially used

Dy the coastal state: provided the latter line does not appreciably depart from

the line or' mean lott{-"watf)l:' spring tides. (Provisionally held over)

4. Eleva.tlons ef trJ.e sea-oed which are only above water at low tide and are

si tuated partly or entirely wi thin the territorial sea shall be treated as

islands for the purpose of determining the outer limit of the territorial sea.

Comment

Sub-Comrnittee 11 of the 1930 Conference attached the following observations

to its article on the base line:

"The l:lne of low-water mark following all the sinuosities of the
coast is taken as the basis for calculating the breadth of the territorial
sea, excluding the special cases of (1) bays, (2) islands near the coast
and (3) groups of islands which will be dealt with later. The article,
is only concerned with the general principle.

"The tradi tional e~r.pression t low-water mark' may be interpreted in
different ways and requireA .definition. In practice different states, .
employ different criteria to determine this line. The two following
criteria have .neen taken more particularly into consideration: first ,
the low-water mark indicated on the charts officially used by the coastal
State, and, secondly, the line of mean low-water spring tides. Preference
was given to the first, as it appeared to be the more practical. Not every
state, it is true, possesses offici~l charts pUblished by its own
hydrographic services, but every coastal state has some chart adopted as
official oy the State authorities, and a phrase has therefore been used
Which also includes these charts.

..
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"The divergencies due to the adoption of different criteria on
the different charts are very slight and can be disregarded. In order
to guard against abuse, however, the proviso has been added that the
line indicated on the chart must not depart appreciably from the mere
scientific criterion: the line of mean low-water spril:.Lg tides. The
term 'appreciably' is admittedly vague. Inasmuch, however, as this
proviso would only be of importance in a case which was clearly
fraudulent, and as, moreover, absolute precision would be extremely
difficult to attain, it is thought that it might ~e accepted.

"If an elevation of' the sea bed which is only uncovered at low
tide is situated within the territorial sea off the mainland, or off
an island, it is to be tal{en into consideration on ti1e ana1.ogy of the
North Sea Fisheries Convention of 1832 in determining the base line of
the terl'itorial sea.

nIt must be understood that the prov~s~ons of' the present
Convention do not prejudge the questions which arise in regard to
coasts which are ordinarily or perpetually ice-bound. "1/

In its Judgment of 18 December 1951 in the Fisheries Case, the

International Court of Justice found that, for the purpose of measuring the

breadth of the ~erritorial sea,

"it is the low-water mark as opposed to the ~igh-ws.ter mark, or
the mean between. the two tides, which has generally been adopted
ih the practice of States" .2/.

The Court considers that this criterion is the most favourable to the coastal

State and clearly shows the character of territorial waters as appurtenant to

the land territory.

With regard to the question whether a drying rock, in order to be taken

into account, must be situated within four miles (the breadth of' the

territorial sea in question) of permanently dry land, the Court points out

the follOWing:

tiThe Parties also agree that in the case of a low-tide elevation
(drying rock) the outer edge at low water of this low-tide :fevation
may be taken into account as a base-point for calculating tlie breadth
of the territorial sea. The Conclusions of the United Kingdom
Government add a condition which is not admitted by Norway, namely,
that, in order to be taken into account, a drying rock must be situated
within 4 miles of permanently dry land. However, the Court does not

gj

League
1930.

I.C.J.

of Nations document, C.351.M.145. 1930.
V, page 11.

Report~ 1951, page 128.

V, page 131; C.230.M.ll7.



consider it necessary to deal with this question, inasmuch as Norway
has succeeded in proving, after both Parties had given their
interpretation of the charts, that in fact none of the drying rocks
used by her as base points is more than 4 miles from permanently dry
land. "1/

The Court noted that three method.s had been contemplated to effect the

application of the low-water mark rule. The simplest would appear to be the

method of the trace para1lele, whicl~consists of drawing the outer limit of

the belt of territorial waters by following the coast in all its sinuosities.

The Court considerq that this method may be applied without difficulty to an

ordinary coast which is not too broken. . Where a coast is deeply ind.ented

and 'cut into, or where it is bordered by an archipelago, such as the

"skjaergaard" in Norway, the base line becomes independent of the low-water

mark, and can only be determined by means of a geometric construction. On this

the Court has the following to say:

i;In such circumstances the line of the lOw-water mark can no longer
be put forward aq a rule requiring the coast line to be followed in all
its sinuosities; nOT can on~ speak of exceptions when contemplating
so rugged a coast in detail. Such a coast, viewed as a whole, calls
for the application of a different method. Nor can one characterize
as excerltions to the rule the very many derogations which would be
necessitated by such a rugged coast. The rule would disappear under
the exceptions.

"It is true that the experts of the Second Sub-Committee of the
Second Committee of the 1930 Conference for the codification of
international law formulated the low-water mark rule somewhat strictly
(';r~ollowing all the sinuosities of the coast')" But they were at
the same time o"bliged to admit many exceptions relating to bays,
islands near the coast, groups of islands. In th~ present case this
method of the trace parallele, which was invoked against Norway in the
Memorial, i-laS abandoned in the written Reply, and later in the oral
argument of the Agent of the United Kingdom Government. Consequently,
it is no longer relevant to the case. 'On the other hand', it is said
in the R~:pl;y', rthe courbe tangente - or, in English, "envelopes of
arcs of circles" - method is. tpe method which the United Kingdom
considers to be the correct one'.

"The arcs of circles method, which is constantly used for
determining the position of a poirit or object at sea, is a new technique
in so far as it is a method for delimiting the territorial sea. This

1/ I.C.J. Reports 1951, page l28~

..
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technique was proposed by the United states delegation at the i930
Conference for the codification of international law. Its purpose
is to secure the application of the principle that the belt of
territorial waters must follow the line of the coast. It is not
obligatory by law as was amitted by the Counsel for the United Kingdom
Government in his oral .I."eply. In these circumstances, and although
certain of the Conclusions of the United Kingdom are founded on the
application of the arcs of circles method, the Court considers that
it need not deal with these Conclusions in so far as they are based
upon this method.

"Th~ principle that the belt of territorial waters must follow
the general direction of the coast makes it possible to fix certain
criteria valid for any delimitation of the territorial sea; these
criteria will be elucidated later. The Court will confine itself
at this stage to noting that} in order to apply this principl~}

several States have deemed it necessary to follow the straight base­
lines method and that they have not encountered objections of principle
by other States. This method consists of selecting appropriate points
on the low-water mark and drawing straight lines bet,ween the.m. This
has been done, not only in the case of well-defined bays, but also in
cases of minor curvatures of the coast line where it was solely a 1/
question of giving a simpler form to the belt of territorial waters. "-

The R~pporteur feels bound to interpret the Judgment of the Court, which

was delivered on the point in question by a majority of 10 votes to 2, as

expressing :tlie' law in force; he has therefore taken it as his basis in

drafting the article. Paragraph 2 of the article reflects the Courtrs opinion

concerning a deeply indented coast, as expressed in the Judgment. The Rapporteur

has deemed i.t necessary to retain a.s a general rule i.n paragraph 1 the prj.nciple

laid down by Sub-Committee 1I in the first paragraph of its article. The

condition that the line of low-water mark indicated on the charts officially

used by the coastal State should not depart appreciably from the line of

mean low-water spring tides has also been retained. Although the Court did

not pronounce an opinion on this subject, the Rapporteur considers that the

third paragraph of the Sub~Committeefs article may also be retained, and it is

now embodied in article 5, paragraph 4.
As a result, a distinction is drawn between islands and drying rocks.

Under article 9, an island has its own territoriaJ.. sea; a drying rock is deemed

1/ 1.C.J. Reports J-95l, pages 1.29-130.



to be an island for this purpose only if it is situated partly or entirely

within the territorial sea extending along the coast. A drying rock

situated outside the territorial sea is not regarded as having its own

territorial sea. The Rapporteur points out, however, that there is not

complete unanimity in this matter.

A Saudi Arabian decree of 28 -May 1949, which fixeR the breadth of the

territorial sea at six miles, provides in its article 4:
tiThe inlano. waters of the Kingdcm include:

'the waters above' and landward from any shoal not more than

twelve nautical miles from the mainland or from a Saudi Arabian island. 'j
'

Article 6

(Provisionally held over)

Bay:s

In the case of bays the coasts of which belong to a single State, the

belt of territorial sea shall be measured from a straight line drawn across

the opening of tre bay. If the opening of the bay is more than ten miles

wide, th6 line shall be drawn at the nearest point to the entrance at which

the opening does not exceed ten miles.

Comment

Sub-Committee II of the 1930 Conference made the following observations

on this question:

HIt is admitted that the ba~e line prOVided by the sinuosities
of the coast should not be maintained under all circumstances. In
the case of an indentation which is not very broad at its opening,
such a bay should be regarded as fonning part of the inland waters.
Opinions were divided as to the breadth at which this opening should
be fixed. Several Delegations were of opinion that bays, the
opening of which did not exceed ten miles, ehould·be regarded as
inland waters; an imaginary 1ine should be traced across the bay
between the two points jutting out furthest, and this line would
serve as a basis for deter:mining the breadth of the territorial
waters. If the opening of the'bay exceeds ten miles, this imaginary
line will have to be dra1~ at the first place, starting from the
opening, at which the width of the bay does not exceed ten miles.
This is the system adopted i.a. in the North 'Sea Fisheries Convention
of May 6th, 1882. Other Delegations ~ere only prepared to regard

..
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the waters of a bay as inland waters j,f the two zones of territorial
sea met at the opening of the bay, in other words, if the opening
did not exceed twice the breadth of the territorial sea. States
which were in favour of a territorial belt of three miles held that
the opening should therefore not exceed six miles. Those who
supported this opinion were afraid that the adoption of a greater
width for the imaginary lines traced across bays might undermine the
principle enunciated in the preceding article so long as the
conditions which an indentation has to fulfil in order to be regarded
as a bay remained undefined. Most Delegations agreed to a width of
ten miles, provided a system were simultaneously adopted under which
slight indentations would not be treated as bays.

"However, these systems could only be applied in practice' if
the Coastal States enabled sailors to know how they should treat the
various indentations of the coast.

"Two systems were proposedj these have been set out as annexes
to the observations on this article t! The Sub-Committee gave no
opinion regarding these systems, desiring to reserve the possibility
of considering other systems or modifications of either of the above
systems. "11
In its Judgment of 18 December 1951 in the Fisheries Case, the

International Court ~f Justice pointed out that although the ten-mile rule

with regard to bays has been adopted by certain States both in their n&.~ional

la.w and in their treaties and conventions, and although certain arbitral

decisions have applied it as between these States, other States have adopted

a different limit. The Court considers that consequently, the ten-mile rule

has not acquired the authority of a general rule of international law.?:.1
The Rapporteur bas nevertheless inserted the Sub-Committeets article in

article 6, since the Commission's task is not merely to codify eXisting law,

but also to prepare the progressive development of law. It does not follow

that the ten-mile rule would apply to a State such as Norway which has always

opposed any attempt to apply that rule to its coast because of the latter's

geographical formation. Inasmuch as the draWing of the be.se line in bays

constitutes a very difficult problem - Gidel devotes not less than 77 pages

to it in his book - the Rapporteur cannot possibly deal with the various points

21

League of Nations documents C.351.M.145. 1930. V, pages 131-132;
C~~30.M.ll7. 1930~ V, pa~ 11-12.

I.C.J. Reports 1951, page 131.*
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.
involved wi thi.n the scope of this report. The question could be reserved

for study at a later da~ 'Vrith tne assistance of experts.

The 1930 Sub-CoIl'- tttee took the view that a system should simultaneously

be adopted under which slight indentations WOUld. not be treated as bays.

Two systems had been proposed, l/but the Sub-Committee gave no opinion

regarding these systems, desiring to reserve the possibility of

consi.dering other systems O! modifica-tions of either of the above systems.

The Rapporteur considers that this constitutes a very complicated

technical question ~hich lies outside the juridical scope of the International

Law Connnission 1 s work. He therefore suggests that in this first phase of

its work, the CoIllIllission. should refrain from giving an opinion on this

question. It would be able to revert to it with the assistance of experts

at a later stage.

Article 7

Ports

In determining the breadth of the territorial sea, in front of

ports the outermost permanent harbour works shall be regarded as forming

part of the coast. ~

Connnent

This article is identical with that of the 1930 Regulation.
2

/ The

Report merely pointed out that the waters of the port as far as a. line

dra:wn. between the outermost fixed works constituted the inland waters of the

coa.stal State.

Article 8
Roadsteads

~

Roadsteads used for the load.ins, unloading and anchoring of vesselS,

the limits of which have been fixed for that purpose by the coastal State,

are in.c1uded in the territorial sea of. that State, a1though they ma.y be

1/ See Appendices A and B to the Report o~ the Sub-Committee, League of Nations
documents C.351.M.145 1930. V, page 132;. C.230.M.117. 1930. V, page 12.

2/ League of Nations documents C.351.M.145. 1930. V, page 133; C.230.M.117.
1930. V, page 12. ..
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situated partly outside the general belt of territorial sea. The coastal

State must indicate the roadsteads actually so employed and the limits thereof.

Connnent

The 1930 Report stated the ~ollowing:

"It had been proposed that roadsteads which serve for the
loading. and unloading of vessels should be assimilated to ports.
These roadsteads would then have been rega.rded as inland waters,
and the territorial sea would have been measured from their outer
limits. It was thought, however, impossiblE~ to adopt this
proposal. Although it wa,s recognized tha:t the Coastal State
must be permitted to exercise special rights of control and of
police over the roadsteads, it was considered unjustifiable to
regard the waters in question as inland water's, since in that
case merchant vessels would have had no right of innocent passage
through them. To meet these objections it was suggested that. the
right of passage in such waters should be expressly recognized, the
practical result being that the only difference between such
"inland waters' and the territorial sea would have been the
possession by roadsteads of a belt of territarial sea of their O'WIl.•

As, however, such a belt was not considered necessary, it was
agree-d that the waters of the roadstead should be included in the
territorial sea of the State, even if they extend beyond the general
limit of the territorial sea. lI l/

Article 9

Islands

Every island ha.s its" own territorial sea. An island is an area of

land surrounded by water, which is permanently above higa-wa,ter mark.

Comment

The text of this article is taken from the 1930 Report; in that

document it was accompanied by the follOWing observa.tion.s:

"The definition of the term f island I does not exclude
artificial islands, provided these are true portions of the
territory a.nd not merely floating works, anchored buoys, etc.
The case of an, artificial island erected near to the line of
demarcation. between the territorial waters of two countries
is reserved.

"An elevation of the sea bed, which is onLy exposed at low
tide, is not deemed to be an, island for the purpose of this
Convention. (See however the above proposal concerning the
Base Line. )"2/

17 League of NationS documents C.351.M.145.1930.V, page 133; C.230•M.117 0 1930,
V, page 13.

g/ Ibid., Same pE;lges.
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As regards lighthouses erecte'd. in. the high seas, the Rapporteur

would refer to the fOllowing observations by Pearce Higgins and COlombos: l /

"The absence of any mention of 'rocks r from the North
Sea Fishery Cohvention of 1882 has led to questions being
raised with regard to the lighthouses erected on 'the Eddystone,
the Bell Rock and the Seven Stone Rocks off the Scilly Islands,
As to the'Eddystone, the British Governmen.t has refrained
from putting forward a olaim to ter~itorial jurisdiction,
presumably on the ground that the rock is not permanently
over high tide. Sir Charles Rnssell, in his argumentB during
the Behring Sea Arbitration., claimed that a lighthouse built upon
a rock or upon piles driven into the bed of a 'sea 'becomes al3
far as that lighthouse is concerned, part of the territory of
the nation which has erected it, and has incident to it all the
rights which belong to the protection of territory,' Westlake
would limit this statement to a claim to immunity from violation
and injury, together with exclusi\Te authority and jurisdiction
of the territorial State, 'It would be difficult to admit that
a mere rock and building, incapable of being so a.rmed as really
to control the neighbouring sea, could be made the source of a
presumed occupation of it, oonverting a large tract into territorial
waters. l g/ The rock of reef on which the Eddystone lighthouse is
built 1s covered by sea at high tide, 'but exposed to the extent
of an area of about 500 square yards at low-water of neap tides. l 3.1

"As regards the Bell Rock which lies apprOXimately ten miles
east-south-east of Arbroath and has a. lighthouse on it, complaints
have been made of foreign. fishermen using the fishing ground in its
neighbourhood. This rock is also en.tirely covered at high water;
a.t the ebb of spring tides it is uncovered to a, depth of four feet,
v"'hile at low-water of neap tides the top of the rock is just
visible.~ Whether the British Government has claimed that the
waters surrounding this rock are territorial is not lmown., but
pro~ba.bly the same considerations apply to it as to, the Edd.ystone,

"The Seven stones Rocks are a reef off the Scilly Island.s,
about seven miles from Land t s End and about a mile in length, with
a lightship on it. No part of the rocks is above the Bea at .
low-water of neap tides '. These rocks are not claimed. as being
within British territorial waters. 21 ,This refusal to assert
jurisdiction is mentioned by Westlake6/ as an example of I greater
moderation.1 than the claim advanced at the beginning of the
n.ineteenth century by Spa in to the Falkland Islands on the ground
of dependence' on the Continent."

..

17
2/
3./
!:J:./
:2/

International Law of the Sea, second edition, 1951, pages

West1ake, International Law, Vol. I, 1910, page 190,

FUlton, The Sovereign.ty of the Sea,"19ll, pa:ge 642.

Fulton, The SOirereignty of the Sea, 1911, page 642.

Ibid., pages 642..64·~.

81-82,
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The Happor"beur recalls that in the draft articles on the continental

shelf adopted by it in 1951, the International Law Oommission considered

that installations constructed for the exploration of the continental

shelf and. the exploitation of its natural resources should not have the

status of islands for the purpose of delimiting territorial waters, but

that to reasonable distances safety zones might be established around such

installations, where the measures necessary for their protection might

be taken.1/ The Same view could be taken in the case of lighthouses erected

on, rocks, where these are only exposed at low tide.

Article 10

"" ('Pr0visionally, held over)

Groups of islands

1{ith regard to a group of islands (archipelago) and islands situated

along the coast, the ten-mile line shall be adopted as the base line.

Comment

1"hile formulating an observation on the lines of the first sentence

of the proposed article, Sub-Oommittee 11 of the 1930 Oonference was of the

opinion that owing to the lack of technical details the idea of drafting

a text on this subject should be abandoned.
2

/
•

In its J'Bdgment of 18 December 1951 in the Fisheries Case, the

International Oourt of Justice made the followin.g observations:
"

ttThe Oourt now cOmes to the question of the length of the
base-lines drawn across the waters lying between the vari·Que
formations of the 'skjaergaard'. Basing itself on the analogy
with the alleged general rule of ten miles relating to bays, the
Uni ted Kingdom Government a'till maintains on this point that the
length of straight lines must not exceed ten miles.

..
17 Draft articles on the continental shelf and related subjects, part I,

article 6. See documen.t A/1858 JI 'Page 19, or document A/CN. 4/49, pa ge 3.

2/ League of Nations documen.ts O.35l.M.145.l930.V, page 133; C.230 .M.117.l930.V,
'Page 13.

"
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"In this comiexion, the practice of states does not justify the
formulation of any general rule of law. The attempts th~t have been
maae to subject groups of islands or coastal archipelagoes to conditions
a.nalogous to the limitations concerning bays (distance between the
islands not exceeding twice the breadth of the territorial waters, or 1/
ten or twelve sea miles), have not got beyond. the stage of proposB~ls.n_

The Rapporteur has inserted article 10 not as expressing the law at

present in force, but as a basis of discussion should the Commission wish to

study a text envisaging the progressive development of international law on this

subject.

The Rapporteur would point out that the system recommended is not that

now generally followed. A decree of the Saueli Arabian Government of 28 May 1949
contains in article 4 the follOWing provision:

fTTC0 inlam. wai,ers of the Kingdom incluele:

nthe waters between the mainland ani a Saudi Arabian island. not
more -phan twelve nautical miles from "phe mainland; and the waters
between Saueli Arabian' islands not" farthGr aI:art' tran twelve nautical
miles. n

Article 11

Straits

1. In straits which form a passage between two parts of the high sea, the
•

limits of the territorial sea shall be ascertained in the same manner as on other

parts of the coast, even. if the same state is the coastal State of both shores.
f,

2. When the width of the straits exceeds the breadth of the two belts of

territorial sea, the waters between those two belt~ form Part of the high sea.

If the result of this delimitation is to leave an area of high sea not exceeding

two miles in breadth surrounded by territorial sea, this area may be assimilated

to territorial sea.

Comment

This text is identical with that proposed in 1930, which was accompanied

by the follOWing observations:

!I I.C.J. Reports 1951, page 131.

..
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''Within the straits with which this Article deals the belts of
sea around the coast constitute territorial sea in the same way as on
any other part of the coast.. The belt of sea between the two shores may
not be regarded as inland waters, even if the two belts of territorial
sea ani both shores belong to the same state.. The rules governing the
line of demarcation between the ordinary inland waters ana. the territorial
sea are the same as on other parts of the coast.

''When the width throughout the straits exceeds the sUm of' the
bread,·ths of the two belts of territorial sea, there is a channel of the
high sea through the strait. On the other hand, if the width
throughout the strait is less than the breadth of the two belts of
territorial sea, the waters of the strait will be territorial waters.
Other cases may and in fac t do arise : at certain places the width
of the strait is greater than, while elsewhere it is equal to or less
than, the total breadth of the two belts of territorial sea. In these
cases portions of the high sea may be surrounded by territorial sea.
It was thought that there was no valid. reason why these enclosed portions
of sea .. - which may be quite large in area -- should not.be treated as
the high sea. If such areas are of very small extent, however, practical
~easons justi~y their assimilation to territorial sea; but it is proposed
in the Article to confine such exceptions to 'enclaves' of sea not more
than two nautical miles in Width.

"Just as in the case of bays which lie within the territory of
more than one Coastal state, it has been thought better not to draw up
any rules regarding the drawing of the line of demarcati0n between the
respective territorial seas in straits lying within the territory of
more than one Coastal state and of a wid.th less than the breadth of the
two belts of territorial sea.

"

"The application of the Article is limited to straits "'l1hich serve
as a passage between two parts of the high sea. It doeS not touch the
regulation of straits which give access to inland waters only. As
regards such straits, the rules conce!ning bays, and where necessary
islands, will continue to be applicable. "1./

(For the right of passage of warships through straits, see article 22.)

Article 12

Delimitation of the territorial sea at the mouth of a river

1. When a river flows directly into the sea, the waters of the river constitute

inland water up to a line follOWing the general directi~n of the coast drawn

across the mouth of the river whatever its width.

1./ League of Nations documen~G C.35l.M.l45.l930 .V, pages 133-134;
C.230 .M.l17.1930 .V, pages 13-14.
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2. If the river flows into an estuary, the rules applicable to bays apply

to the estuary~

Comment

This articl.e was submitted by Sub -Committee II of the 1930 Conference

without comment,!! since the criterion in question is that most generally

adopted. It is open, however, to the objection that an estuary does not admit
......

of a general and sufficiently firm definition; to determine whether an estuary

is involved, it is necessary to consider such factors as the distance between

the coasts, the nature of the coastline aDd alluvial deposits, currents, and
. 21the like.-

Article 13

(Provisionally held over)

Delimitation of the territorial sea of two States

CHAPTER III

Right of Passage-
Article 14

Meaning of the right of passage

1. Ifpassage rt means navigat:J.on through the territorial sea for the ptU'I!0se

either of traversing that sea without entering inland. waters, or of proceeding to

inland waters, or of making for the high sea from inland. waters.

2. Passage is not innocent when a vessel makes use of the ter~itorial sea of

a coastal State for the pur~ose of doing any act prejudicial to the security,

to the public policy or to the fiscal interests of that State.

3. Passage includes stoppin& am anchoring, but in so far only as the same

are incid.ental to ordinary navigation or are remered necessary by force majeure

or by distress.

!! League of Nations documents C.35l.M.145.l930.V, page 134; C.230.M.l17.1930.V,
page 14.

~! Gidel, be ,droit international public de la m,er, Ill, page 613 •

..
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Comment

To quote ·o:ppenheiJ:.t "it is the common conviction that every State has

by customary internatj.onal law the right to deIDEl.:nd that in time of peace its

merchantmen lDfJ,y inoffensively pass through the territorial maritime belt of .·'rery

other State. Such right is a consequence of the freedom of the open sea". The

right of innocent passage would appear to be accepted by most authorities.~/
The text of this article is taken from that contained in the report of

the 1930 Second Committee. The latter was accompanied by the following

observations :

"For a passage to be deemed oth1?r than innocent, the territorial
sea mu.st be used for the purpose of doing some act prejudicial to the
security, to the p~blic policy or to the fiscal interests of the state.
It is imma'cerial whether or not the intention to do such an act existed
at the time when the vessel entered the territorial sea, provj.ded that
the act is in fact committed in that sea. In other words, the passage
ceases to be innocent if the right accorded by international law and
defined in the present. Convention is abused and in that event the
Coastal State resumes its liberty of action. The expression 'fiscal
interests' is to be interpreted in a wide sense, and includes all
matters relating to Customs, Import, export and transit prohibitions,
even when not enacted for revenue purposes but e.&~ for purposes of
public health, are covered by the language used in the second paragraph,
promulgated by the Coastal State.

"It should, moreover, be noted that when a State has undertaken
international obligations relating to freedom of transit ~ver its .
territory, either as a general rule or in favour of particular States,
the obligations thus assumed also apply to the passage of the territorial
sea. Similarly, as regards access to ports or naVigable waterways, any
facilities the State may· have granted in virtue of int~rnational

obligations concerning free access to ports, or shipping on the said
waterways, may not be restricted by measures taken i~ those portions
of the territorial sea which may reasonably be regarded as approaches
to the said ports or navigable waterways. "'J./ .

y International Law, 1948, I, paragraph 188.

?:./ For a contrary opinion, see Quadri, Le navi private nel diri'tto internaZionale"
1939, :page 53.

1/ League of Nations documents C.351.M.145.1930.V, :page 127;
C.230.M.117.1930.V, :page 7.
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Article 15

Right of innocent. passage through the territorial sea

1. A coastal state may put no obstacles in the way of the innocent ~assage

of foreign vessels in the territorial sea.

2. It is bound to use the means at its dis:posal to safeguard. in the

territorial Sea the principle of the freed~om of marit;ime communication aDd no'c
....

to allow such waters to be used for acts contralY to the rights of other States.

Comment

Paragra~h 1 of this article is taken from a~ticle 4, ~aragraph 1 of the

1930 Report. The observations on that article were as follows:

liThe ex:pression 'vessels other than warshi~sr includes not only
merchant vessels, but also vessels such as yachts, cable ships, etc.,
if they are not vessels belonging to the naval forces of a State at
the time of the passage. rr'd:./ .

Article 4 of the 1930 Report contained a second paragra~h worded as

follows:

IISubmar:lne vessels shall naVigate on the surface."?:..!

As, contrary to expectations in 1930, co:mmercial subme,rine vessels have not

beoome of any practical importanoe, it would seem unnecessary to insert a

;provision on this .subject.

In consequence of the recognition of the right of innocent paesage to

foreign vessels, it is the duty of the coastal State not to allow the

territorial sea to be.useQ in a manner prejudicial to the interests of other

States. This is what the International Court· of Justice stated on 9 April 1949
in the Corfu Channel Case:

l'
~/ Ibid., same ~a8es.

~! Ibid., same pages.

of
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"The obligations incumbent upon the Albanian authorities consisted
in notifying, for the benefit of shipping in general, the existence of
a minefield in Albanian territorial waters ... Such obligations are based
on certain general and well-recognized principles, namely: elementary
considerations of humanity ... the principle of the freedom of maritime
communications; and every State's obligation not to allow knowingly its
territory to be used for acts contrary to the rights of other states." 1/
The Rapporteur considers that this idea could be expressed in the text

of the article and he therefore proposes the addition of paragraph 2.

Article 16

Steps to be taken by the coastal ~ate

The right of passage does not prevent the coastal State from taking all

necessary steps to protect itself in the territorial sea again.st any act

prejudicial to the security, public policy or fiscal interests of the State,

and, in the case of vessels proceeding to i~land waters, against any breach of

the conditions to which the admission of those vessels to those waters is

subj€'ct.

Comment

This article also appeared as artiole 5 in the 1930 Report. The

observations on this article were worded as follows:

"The artiole gives' the coc~stal Btate the right to verify, if
necessary, the innocent character of the pasE'e.ge of a vessel and to
take the steps necessary to protect itself against any act prejudicial
to its security, public policy or fiscal interests. At the same time,
in order to avoid unnecessary hindrances to navigation~ the coastal
State is boun.d to act with great discretion in exercising this right.
Its powers are wider if a vessel's intention to touch at a port is
known, and include inter ali~ the right to sl:1tisfy itself that the
conditions of admission to the port are complied With." gj

JJ
2/

I.C.J. Repor~ 1949, page 22.

League of Nations documents C.351.M.145.l930.V,
],:'age 7.

page l27;C.230~M.117.1930.V,. .
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Article 17- -
Duty of foreign vessels during their passage

1. Foreign vessels exercising the right of passage shall comply with the

law:a and regulations enacted in conformity with international usage by the

coastal State, and, in particular, as regards:

(a) the safety of traffic ana the protection of channels and buoys;

(b) the protection of the waters of the coastal State against

pollution of any kind caused by vessels;

(c) the protection of the products of the territorial sea;

(a) the rights of fishing, shooting and analogous rights belonging

to the coastal State.

2. The coastal state may l1ot, howev~r: apply these rules or regulations in

such a. manner as to discriminate between foreign vessels of differ~nt

nationalities, nor, save in matters relating to fishing and shooting, between

national vessels and foreign vessels.

CCimrnent

This article is identical with article 6 of the 1930 Report. The

latter was accompanied by the following observations:

"International law has long recognised the right of th"e Coastal
state to enact in the general interest of navigation special regulations
applicable to vessels exercising the right of passage tl~ough the
territorial sea. The princi:P8-l powers which international law :h..as
hitherto recognised as belonging to the Coastal State for this purpose
a'.y:,e defined in this Article.

"It has not been considered desirable to include any special
provision extending the right of irmocent passage to persons and
merchandise on board vessels. It need hardly be said that there is
no intention to limit~the right of passage to the vessels alone, and
that :persons and property on ~board are also included. A provis ion
however spec:LalJ:-.1 referring to 'persons and merchandise t would on the
one hand bave been incomplete b~cause it would not e.g. cover such things
as ma:='ls or passengers' luggage; whilst on the other hand it would have
gone too fa.r. because it might have excluded the right of the Coastal
State t~ arrast an individual or to seize goods on board •

..
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"The term 'enacted' must be understood in the sense that the laws
and regulations are to be duly promulgated. Vessels infringing the
laws and regulations which have been properly enacted are clearly
amenable to the courts of the Coastal State.

"'Ihe last paragraph of the Article must be interpreted in a broad
sense; it does not refer only to the laws and regulations themselves,
but to all measures taken by the Coastal State for the purposes of the
Article. fI y

Article 18
j

Charges to be levied upon foreign vessels

1. No charge may be levied upon foreign vessels by reason only of their

passage through the territorial sea.

2. Charges may only be levied upon a foreign vessel passing through the

territorial sea as payment for specific services rendered to the vessel. These

cha:t'ges shall be levied without discrimination.

Comment

This article reproduces article 7 of the 1930 Report; the latter text

was accompanied by the folloWing observations:

UThe object of this article is to exclude any charges in respect
of/general services to naVigation (light or conservancy dues, etc.),
and to allow payment to be demanded only for special services renderen
to the vessel (pilotage, towage, etc.). These ·.n-attar charges must be
made en a basis of strict equality and with no discrimination between
ene vessel and another.

"The provision of the first paragraph will include the case of
cempulsory anchoring in the territorial sea, in the circumstances
indicated in Article 3, last paragraph. fI 2/

Article 19

Arrest on board a foreign vessel

1. A coastal State may not take any stops on board a foreign vessel Passing

through the territorial sea to arrest any person or to conduct any investigation

JJ League of Nations d<?cuments C.35l.M.145.1930.V, pages 127-128;
C.230.M.117.1930.VJ pages 7-8.

gJ League of Nations documents C.351.M.145.l930.V, page 128; Co230.M.117.l930.V,
page 8. The article 3 referred to in the passage quoted corresponds to' '

!
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by reason of any crime committed on board the vessel during its passage,

save only in the following cases:

(a) if the consequences of the crime extend beyond the vessel; or

Cb) if the crime is of a kind to disturb the peace of, the country or

the good order of the territorial sea; or

(c) if the assistance of the local authorities has been requested

by the captain of the vessel or by the consul of the country whose

flag the vessel flies.

2. The above· provisions do not affect the right of the coastal state to.
take anj~ Erteps authorized by its laws for the purpose of an arrest or

inve~tigation on board a foreign vessel lying in its territorial sea, or

passing through the territorial sea after leaving the inland waters.

3. The local authorities 9hall in all cases pay due regard to the interests

of navigation when making r-L arrest on board a vessel.

Comment

This article appeared as article 8 in the 1930 Report. The Report

also contained the following observations on this subject:

"In the case of an offence committed on board a foreign vessel
in the terrj~~rial sea, a conflict of jurisdiction may arise between
the Coastal State and the State whose flag the vessel flies. If the
Coastal state wishes to stop the vessel with a view to bringing the
guilty party before its courts, another kind of conflict w~y arise:
that is to say between the interests of navigation, which ougr;e to be
interfered with as little as possible, and the interests of the Coastal
state in its desire to make its criminal laws effective throughout the
whole of its territory. The proposed aJ;'ticle does not attempt to pro'\ride
a solution for the first of these conflicts; it deals only with the
second. The question of the judicial competence of each of the two
States is thus left unaffecteo J except that the Coastal State's power
to arrest persons or carry o~t investigations \e.g. a search) during the
passage of the foreign vessel through its waters will be confined to the
cases enumerated in the article. In cases not provided for in the
article, legal proceedings may still be taken by the Coastal state against
an offender if 'the latter is found ashore. It was considered whether the
words 'in the opinion of the competent local authority t should not be
added in (2) after the word 'crime', but the suggestion was not adopted.
In any dispute between the Coastal state and the flag State some objective
criterion is desirable and the introduction of these words would give the
local authority an exclusive competence which it is scarcely entitled to
claim. .
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"The Coastal St~te cannot stop a foreign vessel passing through the
territorial sea without entering the inland waters of the state simply
because there happened to be on board a person wanted by the judicial
authorities of the State for some punishable act committed elsewhere
than on board the vessel. It would be still le ss possi'ble for a
request for extradition addressed to the Coastal State in respect of an
offence committed abroad to be regarded as a valid ground for
interrupting the vessel's voyage.

"In the case of a vessel lying in the territorial sea, the
jurisdiction of the Coastal State will be regulated by the State's
own municipal law and will necessarily be more extensive than in the
case of vessels which are simply passing through the territorial sea
along the coast. The same observation applies to vessels which have
been in one of the ports or navigable waterways of the Coastal State.
The Coastal State, however, must always do its utmost to interfere as
little as :pGssible with navigation. The inconvenience caused to
navigation by the stopping of a large liner outward bound in order to
arrest a person alleged to have committed some minor offence on land
can scarcely be regarded as of less importance than the interest which
the State may have in securing the arrest of the offender. Similarly,
the judioial'authorities of the Coastal State should, as far as possible,'
refrain from arresting any of the officers or crew of the vessel if
their absence would make it impossible for the voyage to continue. 11 y
These observations make it apparent that th~ proIJosed article does not

attempt to provide a solution for conflicts of jurisdiction in criminal law

between the coastal State and the flag State. The Rapporteur considers that

at the present stage of the International I.aw Commission's 'Work this question

will have to be reserved.

According to Gidel,g} a foreign vessel passing through the territorial..
sea and haVing on board a person charged with an offence falling within the

competence of the courts of the coastal State ought to qe subject to measures

aiming at his arrest. To mitigate tLe severity of this principle, which would

be likely to lead to a considerable increase in the number of instances in which

a vessel could be arrested, it should, Gidel conSiders, be added that any

coastal State which exercised this right wrongly or abusively wouJ~ 'be liable

under ordinary law. In the Rapporteur's view, it would be better to confine

arrest to the cases prOVided for by the article in '~he proposed text. The "

text also rightly does not allow a vessel to be stopped in order to arrest a
person on board whom the coastal State has been requested to extradite.

"JJ League of Nations documents C.35l,,M.14501930.V, pages 128-129;
C.230.M.l17.l930QV' ~ages 8~9.

I~I,
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Article 20

Arrest of vessels for the purpose of exercising civil jurisdiction

1. A coastal State may not arrest or divert a foreign vessel passing through

the territorial sea, for the purpose of exercising civil jurisdiction in

relation to a person on board the vessel. A coastal State may not levy

execution against or arrest the vessel for the purpose of any civil proceedings
.."

save only in respect of obligations or liabilities incurred by tbP vessel itself

in the course of or for the purpose of its voyage through the waters of the,

coastal state.

2. The abbveprovisions are without prejudice to the right of the coastal

State in accordance with its laws to levy execution against, or to arrest, a

foreign vessel in the inland waters of the State or lying in the territorial

sea, or passing through the teJ."ritorial sea after leaving the inland waters of the

State, for the purpose of any civil proceedings.

Comment

The tex"c of this article is identical with that of article 9 of the

1930 Report. The observations accompanying that article were as follows:

"The rules adopted for criminal jurisdiction have been closely
followed. A vessel which is only naVigating the territorial sea
'Nithout touching the inland waters of the Coastal State may in no
circumstances be stopped for the purpose of exercising civil jurisdiction
in relation to any person on board or for levying execution against or
for arresting the vessel itself except as a result of events occurring
in the waters of the Coastal 'State du,ring the voyage in question" as
for example, a collision, salvage" etc., or in respect of obligations
incurr~d for the purpose of the voyage." y
The Rapporteur would point out that this article does not attempt to

provide a general solution for conflicts of jurisdiction in private law
..

between the coastal State and the. flag State. Questions of this kind will bave

to be settled in accordance with the general principles of private ,international

law" and cannot be dealt with by the Commission at this stage of its work.

Hence, guestions of competence with regard to liability under civil law for

collisions in the territorial sea are not covered by thi,s article. Its sole

!I J~agge of Nations documents C.35l.M.145~1930.V" page 129; C.23Q.M.117.1930.V,
page 9.

..
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purpose is to prohibit the arrest of a foreign vessel passing through the

territorial sea for the purpose of exer0ising civil jurisdiction, except in :;-1

certain clearly defined cases.

On 29 June 1933, the United States-Panama General Claims Commission,

composed of Baron van Heeckeren, Presiding Commissioner, Elihu Root and

Ricardo Alfaro, pronounced a decisionY whereby, contrary to the rule proposed

in the Rapporteur's 'text, a vessel could be arrested on account of a collision

which had occurred during an earlier voyage. Arrest of this kind is also

permitted under United Kingdom legislation; an Act of 1854 states the following:

"Whenever any injury has, in any part of the world, been caused to
any property belonging to Her Majesty or to any of Her ~~jestyls subjects
by any foreign ship, if at any time thereafter such ship is found in
any port or river of the United Kingdom or within three miles of the
coast thereof, it shall be lawful for the jud,ge of any court of record
in the United Kingdom ••• to issue an order to detain such ship." ?J
The decis::'Jn of the General Claims Commission (given with the dissenting

vote of Mr. Alfaro) has been challenged by Mr. BorChttrd,:if among others. The

Rapporteur shares the view of Mr. Alfaro" Mr. B~rchard and Mr. Gidel,4/ and is

in favour of retaining the text of the article as adopted in 1930.

Article 21

Vessels employed in a governmen~al and non-commercial service

The provisions of articles 19 and 20 are without prejudice to the

question of the treatment of vessels exclusively employed in a governmental and

non-commercial service, and of the persons on board such ves6els.

COIllIllGnt

This article is identical with that inserted in the 1930 Repo~t as article

-10 c The observations attached to this article were worded as follows:

.
~ Text in the American Journal of Inte~nation~~L1934, page 596.
gJ Gidel, op.cit., Ill, page 267.'
11 American Journal of International Law, 1935, page 103.
if Op.oit., Ill, page 269.
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liThe question arose whether, in the case of vessels belonging to a
Government and operated by a Government for commercial purposes, certain
privileges and immunities might be claimed as regards the application of
Articles 8 and 9. The Brussels Convention relating to the immunity of
State-owned vessels deals with immunity in the matter of civil jurisdiction.
In the light of the principles and definitions embodied in that Convention
(see in particular Article 3), the Article now under consideration lays down
that the rules set out in the two :preoeding Articles are without prejud;i.ce
to the question of the treatment Q..f vessels exclusively employed in a .
governmental and non-commercial service, and the persons on board such
vessels. Government vessels operated for commercial purposes therefore
fall within the scope of Articles 8 and 9." y

Section B. Harships

Article 22

~a88aBe

1. As a general rule, a coastal State will not forbid the passage of

foreign warships in its territorial sea and will not require a previous

authorization or notification.

2. The coastal State has the right to regulate the conditions of such passage.

3. Submarines shall navigate on the surface.

4. Under, no pretext, however, may there be any interference with the passage

of warships through straits used for international n~~igation between two parts

of ' the high seas.

Comment

Article 12 of the 1930 Report contai~ed only the first three paragraphs

of the proposed article. The observations relating to these three paragraphs

were worded as follows:

"To state that a coastal state will not forbid the innocent :passage
of foreign warships through its territorial sea is but to recognize
existing practice. That practice also, without laying down any strict
and a.bsolute rq.le, leaves to the State the Ilc,Ywer, in excep'tiional cases,
to prohibit the passage of foreign,warships in its territorial sea.

I.eague..Qf :K~.tior.~ :,oouIL.entG C.35l.M.145 .1930.V, page 129; C.230 eM.117 .1930 .V,
page 9. The articles 8 and 9 referred to in the passage quoted correspond
to articles 19 and 20 of this text.

..
"

MS1ttitlrl'"bn& ',two ·j''''''';;~~~:<\i.~.~<d-L~':¥-''''''''_'''''''U'W;$J''''''~''._''_~._,,,,,,.«_.



A/CN.4/61
English
Page 53

"The Coastal State may regulate the conditions of passage,
particularly as regards the number of foreign units passing simultaneously
through its territorial sea - or through any p~rticular portion of that
sea - though as a general rule no previous authorization or even
notification will be required. 11 JJ
The provision which now appears as paragraph 4 of tha article constituted

the third paragraph of the observations attached 'to the article proposed by

the 1930 Commission. The text, however, was slightly different and was worded

as follows:

"Under no pretext, however, may there be any interference with
the passage of warships through straits constituting a route for
international maritime traffic between two parts of the high sea. fl

The Rapporteur has' changed the wording of this provision in the light

of the Judgment delivered by the International Court of Justice in the Corfu

Channel Case on 9 April 1949, which states:

"It, is, in the opinion of the Court, generally recognized and in
accordance with international custom that States in time of peace have
a right to send their warships through straits used for international
navigation between two parts of the high seas without the previous
authorization of a Coa~tal State, provided tp~t the passage is innocent.
Unless othervlise prescribed in an international convention, there is no
right for a Ooastal State to prohibit such passage through straits in
time of peace." gj

The Judgment also contained the following passage:

"Nor can it be decisive that this Strait is not a necessary route
between two parts of the high seas, but only an alternative passage
between the Aegean and the Agriatic Seas. It has nevertheless been a
useful route for international maritime traffic." 3/

---!I League of Nations document~ O.35l.M.145.1930.V, page 130; O.230~M.117.1930.V,
l:1~ge 10"

gJ I.C.J. Reports 1949, page 28.
~ I.C.J. Beport~1949, page 28.
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. Artiole 23

..

,

_... _-

.e

"A s~eoial stipulation to the effect that warships must, in the
territorial sea, respect the local laws and rGgl:l1tl.tlons has been thought
unnecessary. Nevertheless, it seemed advisable to indica.te that on
non-observance of these regulations the right of free passage ceases and
toot consequently the warship TJle,y 1"~ .L'cYllired to leave the territorial
sea." y .

Thi~ artiole is identioal with artiole 13 of the 1930 Report. The

latter was aooompanied by the following observations:

Comment-

Non-observanoe of the regulations

If a foreign warship passing through the territorial sea does not

comply with the regulations of the coastal state and disregards any request for

complianoe whioh may be brought to its notioe} the ooastal State may require
.....

the warship to leave the territorial sea.

y league of Nations documents C.35l.M.145.l930.V, page 131; C.230oM.117.l930.V;A
page 10.




