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GOVERmffiNTAL GUARANTIES TO INVESTORS 

St at ement 

adopted by the Council of the International Ch~ber of Commerce at 

its 74th sessi on , 9-10 January 1951 

. 
Since the publication of it s June 1950 statement and r eport on . "Financing 

Economic Dcvelopnent 11 (Brochure I42), the Interne.tional Chamber of Commer ce has 

~e a careful study of the question of governmental guaranties to investors .in 

the capital exporting countries . After considering the arguments for and against, 

the ICC believes that ther e ar e circumstances in which such guaranties mcy 

undoubtedly serve a use.t'ul purpose . It is for each country to decide this in the 

light of prcv:rl.ling conditions .md of the economic policy it is pursuing. In .my 
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c.?.s c , the system of govcrr1.mcnt<1~ gunr.:mties t o p·l.v~.tc investments i s more or 

less in the nc.ture of <>.n experiment .<~nd sh0uld be t r o-!'.t ed ... s such. Its continued 

C\pplication should depend upon the results .:'.chieved in the earlie r stages. 

Ther e r.re t\.ro questions of principle, however, 'Which nrus t be emphasized nt 

the outset . 

First, gu~r~tics should be given to the investors by the capital exporting 

countries only in the cr.s e of inve :stments in countries w~ich trent foreign 

investments f2-irly ;. along the gener"..l lines of the ICC 1 s Code (Br ochur e I29). To 

do otherwise would be to p~ce r. premium on unf~ir prr.ctice and to r eli eve the 

investee country of its r esponsibilities ~t the expense of the t~ payer L1 the 

investor country. 

Secondly, th8 gr :'J1t.ing of guar:u;::.i es should not involve supervis:i.on wd 

control of t he investment by the gu~ranteeing sovernment . Legislation should be 

~o dr.:>..fted as to ens,tre this, and investor!" should r efr:un f rom m::'.king use of the 

gu·tranties if they curry with them governmer. ~.cl control over the investment . 

Whero goverrunents of investor countries decide to introduce gunrcnties 

cov•: ri ng investments mt•.de abroad by their n<'.tionc.l s , the following rules should 

... ·!:·,· : ·:· :-: r:- .' risk to b~ covered .<?.r e rn,.".inly the risks of tr<msfer arising out 

of the prev~iling non-convertibility of currencies end the risks of expropriation. 

!lo ~tteJ:lt:•t should be Tll<".de t o cover the usual business risks .?I. investor must 

inevit.:-..bly f ::ce whe:1 venturin ~~ his c .".pit !".l ~bror>.d , "'nd in t he c.:>.se of w.1.r risks 

cpcci :.J.J. urrangemt:nts m.:c:y be necess;·.ry . 

?. • Gu~r:•.ntie1; should be ext, ended t o new investments only, i ncludi ng additional 

· · ;.: s+,r1ent r. 'i.n ex:ts t.ing <>nt erpris·es . Old investments wer e m"'.d e without ~ny 

~:q.;c:ct:-,tion of ''· guarMty. There shoul d , however, be no di sc.d.l!'in;;tion between 
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new and already existing investments in the policies of capital importing 

countries . 

J . Guaranties should be made available only against the payment of an 

appropriate premium. 

4. The government agencies entrusted with the administration of investment 

guaranties should be elllpCM'red to charge d.ifferent rates of premium according to 

the area or country in "\Oihich the investment is made. If the purpose of the 

gu.arante~ing government is to develop resources important for defenee, it might 

also be advisable to differentiate as between industries. Such differentiation 

in the rates of premium should not be considered as diseriminator,y or as an undue 

interference with private enterprise. 

5. In order to be effective, any guaranty that is extended should cover both 

the principal of a foreign investment and the current income earned by it. 

The ICC submits these recommendations, which are explained in detail in the 

attached report of its Commission on Foreign Investments and Economic Development, 

to the earnest attention of individual governments as well as of the Economic and 

Social Council of the United Nations and other interested 1nte~-governmental 

organizations. 
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GOVERm1::NTAL GUA.'IlA.NTIES TO INVESTOP.S 

I N CAPITAL EXPOOTit\" COUNI'RIES 

Report 

adopted by the Commission on Foreign Investments and 

Economic Develo~nt of the International Chamber of Co~~, 

1 January 122,1 

HTrROJUCTION 

1. In its previous reports the Commission on Foreign Investments and Economic 
Development concerned itself (a) with the tmportance and scope of private foreign 
i nvestments and the difficulties which, following the end of #orld war II, stood 
in the way of their revival'~ ; (b) with measures to be taken by capital importing 
countries in order to create a politi<;al, social and economic "climate" favourable 
to the influx of private foreign capital, these requirements being summed up in 
*".he ICC 's "Code of Fair Treatment for Foreign Investments" **; (c ) with problems 
relat ing to the f inancing of economic development, particular reference being 
oaid to the importance of currency convertibility for the revival of international 
capital movements***. 

2. Takin~ its inquiry a step further, the Commission on Foreign Investments and 
Ecuuomic Development now turns its attention to measures which capitnl exporting 
eount ries mieht adopt to stimulat e the outward movement of private capital 
towards foreign countries. 

et .c ___ ~\... - ---•1-t-L...&o .,_ 
U~& U."'-" V!l\,; V.tJ'-'""~ f!t' ""' .-.,""" 

-- ""' _ ... _._ "#f +'"'• ""'.C,...+ .. , ... e ~+lo\ """"'"',...)., +hA ..., ... - r-· - -- -··- r----- ··--·· ····-··· ----
International Chamber or Commerce has not so f&r concerned itself, it may be 
useful first to restate the assumptions underlying the I CC' s approach t o the 
probl ems of foreign investments: 

(a) An abundant flow of capital between countries is an important feature 
of a well-functioning world economy; it allows a better utilization of the 
world's resources , helps the maintenance of a balanced growth of 
multilateral trade and favours a gradual improvement in living standards 
everywhere and· in the less developed areas of the world in particular. That 
is why the ICC, which f avours expansion of multilateral world trade and 
higher living standards throughout the world, has given so much attention 
to the problem of reviving t he international flow of capital. 

(b) Since the ICC believes that private enterprise provides the economic 
life of nations with a dynamic quality of the highest efficiency, it favours 

* ICC Brochure No. 107. 
~-!!· ICC Brochure No. 129. 

:·;. ~~ I CC Brochure No. 142. 
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the utmost expansion of private foreign investments. It recognizes, 
however, that there are certain types of investment which do not fully lend 
themselves to the operations of private enterprise: t .he building of roads, 
harbours, the development of health services and so f orth are examples of 
investroonts which are proper outlets for publicly-controlled capital. Such 
basic publicly-financed investments can gr eatly expand the opportunities 
which exist in the particular area for private business investments. 

Looking upon this question in a broad perspective, private and publi c 
investments appear as partners rather than as antagonists . It is only when 
arbitrary measures keep private capital out of fields of ac t ivity for which 
it is suited or when unreasonable hostility is shown to public funds 
venturing into an area where they can render uniquely wluable services, 
that conflicts appear which are more a.pparetlt than real and always very 
costly to the public at large. 

(c) Among various types of private forei~ investments, that which in our 
day offer the m~t promise for prosperous expansion consists of what is 
called direct business investment. '::'his carries int o the investee country 
technical know-how and managerial skill along with financial resources and 
thus embodies soroo of the features of a "Point IV Program~'. $uc'h investments 
seem to be more attractive to the investors than portfolio investments and 
may offer far greater advantages to the capital importing country, 

(d) The expansion of private foreign investments in general and direct 
investnents in particular depends primarily upon the political, social and 
economic climate in the capital importing country. International insecurity 
aside, the actions of the governnent of the capital iJnporting country and 
the attitude taken by it s public can do more than any other single factor to 
promote the influx of private foreign capi~~· 

The ICC at the same time fully recognizes* that the foreign investors must 
conduct their business with an eye not only to their own profits but also to 
the welfare of the country in which they operate . 

(e) While realizing the importance of economic developnent in the less 
developed areas of the world, the ICC has always felt that capital movements 
between countries in the 11developed11 group are very important f or the 
prosperity of the world and for the future of international ccmmerce. 
Indeed, the ICC has never been greatly impressed with any hard and fast 
division of the world into developed and underdeveloped sectors. There is 
scope for economic growth and developnent · in every single country of the 
world and, therefore, sc ope for the investment of capital both domestic and 
foreign. 

It should also be borne in mind - and the ICC has emphasized this point in 
a previous publication - that foreign i nvestments need not be merely one-way 
movements of capital, but that there can be scope for reciprocal investments 

* ICC Brochure No. 142, VI. Social nesponsibilities of the Investor, 

/ by businessmen 
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by busines smen of t't:o countries in one another's territories. Relations 
bet\veen the United States and the United Kingdcm, for instarx:e, illustrate 
why capital movements should be regarded as two-way phencmena. 

4. Having thus stated the assumpti ons underlying the ICC's attitude towards 
foreign i_nvestrrents, let us turn our attention to the subject immediately to hand, 
- that of guaranties which ~ove:rnments of capital exporting countries might extend 
to their own imestors \.rho would venture abroad. 

I. SHOULD CAPITAL EXPO~ BE ZNCOURAGED BY THE 
G<m:RNMENT OF TfE EXPOOTING COONI'RY - AND WHY? 

5. The problem of governmental guaranties by c apital exporting countries has 
attracted in recent years a c onsiderable amount of attention. This is a new 
departure since previous ly it was generally considered that private investment 
·should be gui ded by conditions in the capital importing countries and by the 
attitude~ Of individual investors but should not be promoted or pressed in any 
way by t he government s of countries \ihlch have the available resources to export 
capital. vn1y that shift of emphasis? 

6. The new emphasi s on the importance of exporting capital finds expression in 
two ways whi·~h ;\ r e charact c-ri stic of t ··' <' different attitudes with regard to 
private as against public foreign investment. The first of these attitudes 
involves the introduction of governmental ~ar~nties or insurance schemes for 
private investments and other incentives which a government might give t o its 
investors to in:l~e them to go abroad with their fmds . The other attitude 
cr:msists in substituti..ng governnental capit9l exports for private ones, thereby 
expmding the t otal of capital exports while curtailing (directly or indirectly, 
by design or inadvertently) the scope of private transactions in that field . 

7. The positive attitude of governments towards the export of capital fran their 
t.errit.ory (as ciisi.incL .lr um \.. it t; tlt;u\, i:ol .;tt:!t\4~~ !u t!-~t ~~p~t ~-~:!.~~ ~~ 't·~i~~l 
of older days) can be explained in terms of the following consideratiOns: 

(a) The advi sability of develop~ foreign supplies of materials of strate~ 
imp or tan: e. 

(b) The desirability of substitutin~, wherever possible, private investments 
for governmental or intergovernmental ~ants, thereby alleviating the burden 
on the taxpayer. 

(c) The achievement of a better balc:u-w::e in the country's foreign payments, 
thereby obviatinq; the adoption by foreign countries of trade arrl pe.ymerits 
restrictions such a s exchange controls, quotas and other discriminr>tory 
practices. 

(d) The d~·- 'ir e to help the less developed areas of the world to acquire a 
higher rate of growth and development, thereby affording better living 
stan:iards f or their peoples, reducing the risk of social unrest and pol.itical 
strife, and also enlarging the markets for the prod~ts of other countries 
:i..mJ.u::U.ng the capital-exporting colmtries themselves. 

/8. These reasons, 
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8. These reasons, which r.re behind the current interest in actively promoting, 
by goverl'lllEnt policy, the export of capital, are of varying importance and varying 
degrees of justification. Of these reasons the first two must protably be 
regarded as the most important at the present time ani llkely to remain important 
for ~ars to come. The third applies to short or medi\111 run situations rather 
than to long rm con:titions of international economic relations; capital exports 
carmot be regarded as a permanent or semi-permanent substitute for su::h domestic 
policies as ultimately result in achieving and maintaining equilibrium in the 
f<:!'eign accounts of the various countries, The fourth reason f cr promoting 
capital exports involves both politioal and ec<:11omic considerations of great 
imp<rtan::e for the world as a whole, sane of which are of a controversial nature. 

II. GOVB1NMEN'l' GUARANTIES BY CAPITAL EXPCP.TING COUNTRIF~ 

9. In the opinion of the Ccmnission on Foreign Investments and Econanic 
JeTelopment, governnrmts of capital exporting countries my' find it well worth 
their while to c onsider ways and means by which they could enc oura~ foreign 
investmants. The Commission 1 s recommendation is conditional upon the following 
considerations: 

(a ) The in::entives, whatever they ·are, should apply only to capital exports 
to countries which are doing their best to secure a favourable climate for 
private foreign investments along the general lines of the ICC 1 s Code of 
Fair Treatment for Foreign Investments. 

(b) The policy should be regarded as experimental ani its continuation 
should depend upon the results obtained in the early years of its operation. 

(c) There should be no discrimination in the capital importing countries 
between investments made while the experiment is in operation a.nd those which 
were mad.e previously. 

10. The risks faced by a foreign ~nvestor can roughly be divided into four 
groups: 

(a) The usual business risks which are greater in a country which the 
investor does not know very well ani in which the legal set-up, the way or 
life, the habits of the people and the operations of ~overnment may be at 
considerable variance with those to which he i s accustomed at home, 

(b) The risks resultin~ from inconvertibility of curren::y with the 
consequen::e that the investor may be tmable to use freely all or part of his 
prof its or realize wholly or partly his investment. 

(c) Risks resulting from political actions of the foreign ~overnments such 
as nationalization or expropriation, 

(d) The risks of war. 

11. Of these four main kinds of risk, the first is not a proper object for 
government ~uaranties, since business risks are inherent in the operation of 
private enterprise . 

/12. The second 
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12. The second ~nd thir d types of risk are those which l end themselves 
pa rticularly to any scheme of guaranties that might be designed: they will be · 
discussed in great er detail below. 

13 . ~s r~gards the risks of war, those are clearly of a different order of 
magnitude and may require special treatment . 

1 4 . We are , then, l eft with the r isks of inconvertibility and the risks cf 
cxpropria.tion. rl.ny guaranties enended against these two kinds of risks tm.! :.; t 
presume a cooper~tive attitude on the part of the governments of investee 
countries . Only if the latter gove rnments undertake to act in acco•·do..."lo7.e ..,.. it. il 
the stand3rds of fair plR.y set out in the ICC 1s Code and only if t b ·•.· ·~!": 

detennined to work towards an eventual restor at ion of the convert i u:i.::. : ~ c f :.1-.-.:. :..::
nationnl currency, CA.n the government of the capital exporting count 1 y ~=~:c.·.:.we <: .. ~ 
financia.l c~.rges which a guar anty scheme involves or may involve ov -c: r o\ u~~;'iN:l 
of time. 

15. If guaranties a r e looked upon in this light , i . e., as a part of a. C'X'pr.''''\t.i·.r·:· 
arrangement between the governments of the capital expo~.ing and those of t he 
capital importing countries , a reasonable case can be m'l.dt: for their ado pt ion .. 
Ir:deed, under the described circumst:mces they may be very helpful for the 
r~~toration of conditions under which priv1te capit~ movements could take pl~ce 
without any further use of the expedient of guar~nties . It might be obse rved , 
f or inst3Ilce 1 thnt from the point of view of a capital importing country, the 
prov~sl.on of a comparatively small :unount of foreign exch:mge for the purpose of 
rrov~. :J ing for freedom of transfer of profits 1 capital repayments, etc . , would be 
mo re than compensated by t he benefits it woold derive from an inflow of f c reign 
capital. Such an inflow would appreciably diminish internal innationa.ry pres~ure 
and lead to an increase in the country ' s intern<>.tional trade without nece.ssitar.ing 
a reduction in either current consumption or capital formation for the puroose of 
reoonstruction and developnent. On the other hand, an influx of CC'.pital f r om 
'1broad might improve an importing country's b3l.ance of payments and t hereby help 
it to .adopt the more liberal administr~tion of foreign exch~nge reserves . 

16. rransfer risks are those where guaranties by governments of c apital exporting 
countries might do the maximum -~unt of good, always on conditi~n of a cooperative 
attitude on the ~~t of the governments of the investee countr i es . As far a s 
current div idends, fees and royalties 1-r e concerned, the problem i s m~mageable :in 
size. It becomes mor e complicated when a capital :importing country adopts a 
nationalization program which involves the exproprh tion with or without 
compensation of certa in assets held by fcreign invest ors& If the gover nment of 
such a country lives up to the principles of the ICC ' s Code , a guaranty scheme 
applied by the capital exporting coontry c!".n be very helpful indeed . 

17. Transfer risks disappea r, of~ourse, completely, once international payments 
have been freed from restrictive controls ~d so long as currencies re~~in fully 
convertible. The I CC has already str ongly drawn attention to the import ~nce of 
convertibility from the point of view of: . .expanding foreign i.·we stments in its 
r epcrt on Financing Economic Developnent. * 

* ICC Brochure 142, July 1950. 
/II I . PRACTICAL 
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18e It guar~nty schemes are applied by governments of CRpital export ing countries , 
there Arise a number of practical considerstions requiring careful attention: 

(a) Should the gu:iranties be limited in amount. or unlimited? 

(b) Should t he beneficiar;y o! the guaranty pay a premill.m t o his government 
to ~~y for the benefits g~Yen by the guaranty? 

(c) Should guaranties apply only to new investments or should fore ign 
investments already in existence be eligible f or ~ guar anty upon the payment 
o! a premium? 

(d) In case the system of premium payments is adopted and in case exist ing 
inves tments are eligible for gu&rYlty, should there be a uniform r at e of 
premiums f or old g.nd new investments or should there be a differential in 
favour of new investments? 

(e) Should the governmental. ~ey administering the guaranty scheme have 
discretionary powers about inveetments to which guaranties should be given 
and those to Which they 3houl~ be retused, or should all ~pplicnnts for a 
guaranty be equally eligib1e t 

19. In a.ruswering t hese questior\8 the Cennission on Forei gn Investments wishes to 
recommend the fol lowing principles which should underlie any schme of government 
guaranties of for eign investments' 

(a) Guaranties should only be available against the ~yment of :1.n 3ppropr iate 
premium (thi s i s somet imes called 11 insurance" of for eign investrn'3nts although 
t he t erminology is not appropriate considering the complete absence of an 
actusrial basis on which tc establish t he size of the premiums ) . 

{b) .\lthough exist ing invest ors might consider themselves to be placed at a 
disadvantage, it is nevertheless the opinion of the ICC th~t guar~nt ies . · 
should be extended only to new investments - this t o include ~ny ~ddit ional 
investment in an existing enterpr ise. Existing investors were content to 
make t heir invest ment without expecting any gu?~~•ty, M1ereas the oresent 
purpose i s t o encour~ge a new flow of investment which might othe~Nise not 
take place . Attention should ~so be directed to the size of the contingent 
liability that might be incurred by t he government of ~ country t hr ough the 
extension of guaranties t o existing f~reign invest~ent s and to the bur dens 
which mi ght ensue nt a l~ter d~te for t he ~~~~yers of th~t country. However, 
existing invest ment s should not be subject to discr imin.:ltor,y treatment in 
c1.pit.~l impor ting count r ies , becnuse of the differ ence of position in the 
matte r of gu~r~nties . 

(c ) It would be in::.ppropr h t e t o offer uni f orm t erms in respect of investment 
in any part of the world. If t he ~rpose of the ~aranteeing government is 
to deve l op r esources import3nt for defence , it might also be advis ~ble to 
different iate as between indust~ies . The government ~g0ncies entrusted with 

/the administr1t i0n 
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the administr~tion of investment guarantees would therefore h~ve to be 
pemitted latitude in fixing premiums at differenti3l · rates. The fixing of 
a higher prem~ in some cases th~n in others could not then be considered 
discrjmin..'ltory or an undue interference with priv -~.te enterprise. If 
governments are to incur the oblig!'!.tions involved 1ft the offer of guar::mtees, 
the investment so stimulated must obviously subserve n~tional interests; wh~t 
is important is that the private enterprise should become as f::..r as possible 
the instrument by which such investment is carried out. 

(d) In order to be effective, any guaranty that is extended should cover 
both the principal of a foreign investment and the current income e!'l.med by 
it. As the experience of ECA guaranties clearly shows, a limit11tion pt 
guaranties so they cover less than the 3bove, tends to destroy their 
effectivenes~ as a stimulant to new foreign investments. 

IV • PITFALLS TO AVOID 

20 . There arc two. .mt'jor p1tf"alle' to lddch"attention needs~ to. be . 4irected last the 
adoption of government guaranties destroy tho effectiveness of the do~estic and 
international free enterprise econo!Q'. 

21. In the first place, the existence of guars.nties by governments of capital 
exporting countries might diminish the eagerness on the part of governments of 
capital importing countries to cr,eate politic~l, soci:-o.l !llld economic conditions 
(a "climate") attractive to f oreign capital. The existence of guaranties JID.lst not 
in a ny way conceal the fact that the primary responsibility- for inducing 
inte rnational cap ital movements rests with the governments of c·apital.. importing 
countries . This pitfall will be largely avoided if the ICC recommendation, th3t 
guaranties should only be made av3ilable to inveetw~nts in countries whose 
governments accept the principles. of the Code of Fair Treatment for Fore ign 
T...,,.,._ .,.....__ .l""t. ~+ e ..; G .,,.+o~ "-"''fll'\ ' 
-··---··--· · ·- -- ..----- -r - · · • 

22 . In the second place1 there is the possibility that government guaranties of 
fo reign investments might lead · to the supervision and control of the investment 
by the gu&ranteeing government,. thereby expanding the scope of governmentcU. control 
over priv:1te enterprise. This can only be avoided by t he proper drafting of 
legislation and by the r efusal of business itself to apply for guaranties should 
t hese be coupled with unacceptable controls. Here; ·as in so many other matters, 
the price of freedom is vf8ilance. 

V. T;J( INCENTIVES TO PRIV;.lTE FOREIGN INVESTMENTS 

23 . Whlle this report is essentially directed to the question of ~vernment 
guaranties , it woold r emain incomplete without at least $J. brief ~erence to the 
possibility of :etimolating priv~te f oreign investments by means other than 
gu~ranties - n~ely, through 3ppropriate taxation policies. The following is no 
more than 3 brief enumer~tion of possible tax incentives, each of which deserves 
careful and detailed further study: 

(a) Full relief from double taxation, both through unilateral action and 
by bil$J.teral treaty; 

/ (b? Further 
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(b) Further special tax rel ief in favour of ea rnings from f or eign investmt::nt , 
such as the treatment of earnings as repRtriat:.ion of principal unt il the 
principal amount has been recovered. 

(c) Exemption frOJ!l taxation in the capital exporting country of non· · 
r epatriated earnings. 

Attention must, of course, be directed to the tax incentives which it is only in 
the power of .the capit!U importing country to administer and which may prove far 
more attractive to foreign investor8 than anything that can be offered in that 
respect by their own government. 




