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A summary of the following statement was circulated in document
E/C.2/259. The Council Committee on Non-Goverrmental. |
Organizations decided that the statement should be circulated in
full in accordance with paragraph 23 of Council resolution 288 B (X).

Whereas the Universal Declaration of Human Rights secures international
recognition of the hurfan rights and fundamental freedoms set ocut therein, an
International Covenant on Human Rights is concerned with application in practice

" of the principles embodied in the Declaration., The Draft Covenant ought,
therefore, to adhere to those principles and to prove acceptable to all .
Member States genuinely desirous of securing that human rights and fundamenta
freedoms should be protected by practical measures Mtemationallj accepted
and workable, ‘

Unfortunately, in this period of international tension, the effective
safeguarding of these righbil and freedoms is rendered more difficult by the
anxiety of many governments desirous of axcludiné from a Covenant substantive
provisions and procedural measures which, they believe, could be misused and
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thereby aggravate the tension.

The efforts of the Human Rights Commiss’ “o draw up, in the Draft First
International Covenant, rules for the international protection of human rights
are highly appreciated. In view, howeve; s of the great difficulties mentioned,
the Draft as it stands calls for reconsideration by the Commission, because,
in certain fundamental aspects, it deviates from the basic principles of the
United Nations Charter and the Universal Declaration, and does not provide for
practical measures of effective interhational protection of human rights.

I. DEVIATION FROM BASIC PRINCIPLES

1) The Covenant in Disharmony with the Charter of the United Nations

Non-discrimination in respect of race, Sex, language, or religion is
recognised, in the Charter, as an inalienable humc: right, and constitutes one
of its fundamental principles, (Art. 1 (3), 55 (c), 62 (2), 76 (¢)). By
virtue of Art. 56 of the United Nations Charter, all Member States have pledged
themselves to take joint and separate action, in co~operation with the

Organization for the promotion of universal respect for and observance of
human rights and fundamental freedoms for all without distinction 2.,to race,
sex, language or religion, This pledge was given as a result of the fact that
the repudiation by the Nazi Government of the principle of non-discrimination,
as described, led to the annihilation of many millions of innncent people,
among them six million Jews.

Nevertheless, the Draft First Covenant, in Art. 2 (2), omits from those
rights which cannot be derogated even in a state of emergency or public
disaster, the right not to be digcriminated against for reasons of race, sex,
language or religion. The omission in Art. 2 (2) to quote Art. 1 (1) and
Art. 17 of the Draft Covenant amounts to negation of a fundamental principle of
the Charter. '

As far as Art. 1 (1) and Art. 17 prohibit diserimination’ for reasons of
political or other opinion, national or social orisin, property, birth or other
status, it may not be possible to avoid such discrimination in time of emergency
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or public disaster. In the case of a war, fought, or pretended to be fought,
on ideological grounds, a State may not be able to allow full human rights to
enemy nationals or members of parties which support the principles of the enemy,
but the right of the individual to profess his religion, to use his language
and not to éuffer discrimination because of race or sex, cannot, and should
‘not, be derogated even in the case of war. In a period of emergency, even more
than at any ;._)t.her time, all States msttad_here to their obligation unc_lar Art. SQ _
of the Charter to accord to all equal protection of the law without any
dist‘inct.ion as to race, 'sex, language or religion.

It is sutmittéd that insofar as race, sex, Panguage and religion are
concerned Arte 1 (1) and Art. 17 should be quoted in Arte. 2 (2) lest a
fundamental principle of the Charter be departed from.

2) The Term "Law"

-

When the Nazi and Fascist Governments , before and during the last war,
trampled down human rights and fundamental freedoms, they did so consistently
by way of laws which were valid according to their national constitutions.

These laws, being in contradiction of the general principles of law regognised
by civilised nations (Art. 38 (lc) of the Ststute of the International Court

of Justice) were themselves crimes from the international point of view. The
whole purpose of the Covenant would be defeated, if the sole protection of human
rights wuld be that provided by hationsl laws, when such laws might be
contrary to the principles for which the United Nations stands.

‘The Human Rights Commission seriously considered this fundamental problem
“_.-mmcogni_tion of such national laws. The Draft Covenant, however, offers
not one, but several solutions which are not in harmony with each other:

(a) 4Arte 3 (3) recognises a national law imposing the death penalty
only if this law is "not contrary to the Universal Declaration of Human Rights'".

(b): art. 8 (Liberty of Movement) recognises national laws only if they
are "consistent with the rights recognised in this Covenant."
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(c¢) Arte 11 (1) and (2), (Retroactivity of Criminal Laws) states that
2 eriminal offence which was not a erire according to national law at the time
it was committed, may be considered a erime under international law. Any
national law within the meaning of this article will, therefore be disregarded
by the Covenant if in contradietion of international law and of the generally
recognised prineiples of law. '

(d) arts. 13, 14, 15 and 16 (Freedom of Thought, of Opinion, of
~8sembly and of issociztion) recognise national laws only if they "are
reasonable and necessary to protect public safety, order, health, morals
or the fundamental rights and freedoms of others:" Moreover, in ‘Iu-t. 16 (3)
there is the further qualification that the national law cannot be applied
"in such a manner as to prejudice the guarantees provided for in this

Conventione®

(e) By arts 6 (1) "arbitrary arrest or detention is prohibited."
This may, or may not, mean that the law mentioned in the following paras 2
saculd not be arbitrary, 1.e. not contrary to the general principles of

international laws

(f) Only in Art. 9 (Expulsion of Aliehs), in contrast to all the other
ariicles, is the term #iaw’ used without. any further definition or explanationj;
‘80 that, in this case alone, national laws would be recognised by t_.he Covenant
even if contrary to the Universal Declaration or to the general principles of,
law recognised by civilised nations, or if unreasonable and unnecessary to
protect national security, public order, health or morals. VYhile irt. 14 of
the Universal Declaration grants the right of asylum to racial or religious
persecutees insofar that a refugee once admitted is entitled to enjoy asylum
end cannot be expelled, irts 9 of the Draft Covenant recognises s similar
principle that "no alien legally admitted to the territory of a state shall be
expelled therefroms" %he addition, however, that any national law might allow
expulsion nullifies the basic prineiple.
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In any case, the position of the Draft Covenant as to the validity
of national law is that, in some cascs, nationzl laws are considered invalid
if contrary to the Universal Declaration of Human Rights; in some cases,
they are invalld if contrary to the genersl principles of law; in other
cases, they are invalid if they are unreasonable and unnecessary to
protect public welfare; and, in some cases, they are fully recognised
even if contrary to all fundamental prineiples of the Charter or of the
Declaration. These inconéistencies in the Draft offer a stpiking illus~
tration of the necessity of reconsidering the whole Draft, were it only
to establish a comprehensible and consistent terminologys

3) Incompleteness of the Draft Covenant

(a) Omission of Economig, Social and Cultural Rights

The Human Rights Commission decided not to deal with social, economic
and cultural rights in the Draft First Covenant. In this respect, the

World Jewish Congress supports generally the cbjections raised in the
stotement maude on behalf of the International League for the Rights of

Man (E/CNe4/SR«18L, pe 14), and would add that, as all human rights and
fundamental freedoms are inter-linked, there ought not to be any distinction
iz. the matter of their protection. For example, the rightvof Freedom of
Movement is of small practical importance unless the right to Free Choice

of Employment be not granted at the same time; again, a person who is
illiterate and has not the right to be educated can hardly be sald to

have full equality in the determination of his rights and obligations

before a legal tribunal. .

(b) Other Rights Omi tted

There are other rights which the Draft First Covenant omita, such as,
the Right to Marriage (Arte. 16 of the Declaration), Eaual iccess to Fublic
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Serviess (irt. 21 (2) of the Detla.ratinn) s u_u'l the Right to Edueation
(Arts 26 of the Declaration). : :

The Right to Marriage is not merely a soecial right, but a fundamental
right of the highest importance, since the family, in the words of irt. 16 (3)
of the Declaration, "is the natural and fundamental gtoup unit of sosiety.”
arts 16 (1) of the Declaration grants the right to marry and to found a -
family "without any limitation due to race, nationality or religion.”
The fact that the Nazi Government enacted laws under which Jews, 4t first,
and members of other nations, afterwards, had their marriage rights
seriously curtailed, shows the elose connestion of the Right to !hrriagi
with the fundamental principle of non-diserimination. The same sonsiderations
apply to the omission from the Draft First Covenant of the Right of Equal
iiecess to Publio Service, as provided by irt. 21 (2) of the Deelaration.

Similarly, the Right to Edueation is not only a cultural sight.
It is the foundation of a)) human rights and fundamental freedoms and
these cannot be defended exoept by individuals educated on the basis
of the principles cn which .a demoeratio sosiety should be built. If
education is not earried out in the spirit of teashing non-aggression
and talersnee s+ 211 efforts to protect humen rights and fundamengel
froedoms must be in vein, It is submitted, therefors, that the Draft
First Cowsmant should contain an article on education to gorrespond.
with .irte 26 of the Declaration and partioularly with paragraph 2.
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II. DMPR.CTIBILITY OF THE DRAFT FIRST COVEN.NT

1) Procedure
Twenty three articles of the Draft (urt. 19 = 41) deal with Implementation.

Of these, no less than 19 deal with the camposition of the Human Rights
Committee, The substantive rules of procedure and its aims are restricted to
four articles (38-41). ' |

On the basis of these four articles the State Purties which alone ecan
raise complaints, are under obligution to bring a complaint first to the
atteation of the State against which it is directed, If the matter is not
ad justed within six months, both States have the right to refer the matter to
the Committee. The Committee cannot, however, deal with the complaint until
all available domestic remedies have been invoked and exhausted. Only when the
application of these remedies is unreasonably prolonged, may the Committee
call upon the States concerned to supply relevant information, The Committee
must then ascertain the facts and offer its good offices. Only when this
fails, is the Conmittee obliged, not later than eighteen months after the
complaint is referred to it, i.c. ,' after twenty four months have elapsed, to
make a report to the States concerned and to the Secretariat of the United
Nations, for publication. There the matter rests, The Committee is not
_ entitled to make recammendations or to propose any remedy. o

in infringement of human rights and fundamental freedoms may involve the
. 1ife, liberty and destiny of many human beings. Rodress requires specdy
procedure, If the Human Rights Committee were normally to report only after
t.uant.y-tour months have elapsed, there is good ground for the apprehension
that, by that time, no report would be necessary at all, since the individuals
concerned may no longer be alive or may otherwise have already suffered the
effects of the violation of the Covenant. Comsequently, by the pracedure
envisiged in the Draft Covenant, the present legal position would be worsened,
At present, a government or, under irt, 80 of the Rules of Procedure of the
Economic and Social Council, non-govermmental intematiional organisations may
draw attention to an infringoment of human rights., In a number of cases, the
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Economie and Social Council has dceided to trke immediate action on the basis of

this proccdure.

The foregoing considerations support the¢ submission that the procedure
proposed in the Draft First Covenant will not scrve the purpose of effectively
-protecting human rights ond fundamental frucdoms

2) Right of Petition

Only State Parties arc entitled to raise complaints under .rt. 38 of the
Draft. Neither individu~ls, groups, nor cven seslected, responsible Non-Govern-
mental Organisations may submit petitions ond draw the attention of the Human
Rights Committee, and thercby of the United Nations, to infringements of human
rights and fundomental freedoms, The denial of this Right of Petition, at
least to recognized Non-Goverrmental Organisations, defeats the purpose of the

Covenant .

(a) The Right of Petition against wrongs was the first and primary human
right for which, in the course of history, people fought and died. It is no
more and no less than the right of the subjeet to be heard by the appropriate
authority. Without it, human rights und Mdmontal freedoms of the individual
remain only theoretical, in international covenant concluded under the auspices
of the United Nations is dosiged to sceurc thot human righte be cbheerved in on
international society under the control of an intewn~tionzl organ. To attain
this end, the first condition consists in cre:ting a legel position whereby
infringements may be brought to the notice of the United Nations. If represente
ative and authorised Non-Governmental Organisations have no means of submitting
petitions under the Covenant, the prim-ry human right to be heard and, therefore,
the effective protection of human rights, are denied to humanity.

(b) Moreov.r, the monopoly of State Parties to make camplaints may become
a danger to peace. A camplaint raised by one State against another is always
likely to be considered an unfriendly act. States will, therefore, be reluctant
to draw international attention to an infringement of human rights by another
State.
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No States made use of the provisions of the Le~gue of Nations to raise
compl:int 2zninst the Hitler Govirmment'!s conefe* -t snnd open policy of
persccution for reasons of rice, religion or poiitienl opinion., It wes individ-
uals ond Non-Governmentnal Organisgtions which, under the provisions of the
‘Lezgue of Nntions, indicted the Hitler Governuent, drow the attention of the
world to its misdecds ~nd, in samc cﬂsca, succceddd in nverting danger for some
grioups and individu ls, .ction by the Council of the Lenzue n~gainst Nozi
persecution was never once taken on the initintive of any of its Mumber States;
the Council was inv:rinbly moved to n2ct only by petitions from individunls and
Non-Government:l Or_anisations. The rcsult of one such petition was to hold up
the appliccotion of the liuremberg laws in German Upper Silesia for more than
threc years, thus cnabling tens of thousands of individunls who would otherwise
have been the victims of these laws, to be saved from their geievous effects.
It is relevant nlso to refer to the petition which set in motion a process
which ultinately brou_ht down the notorious Goga Govermment in Rumania.

These instances show that the exercise of the Right of Petition by
responsible Non=-Govcrnment 1l Organis~tions is not only practicable as 2 measure
of international implcmentction, but his often secured important results in
safeguarding humnn rights;

The Yorld Jewish Congress does not overlook the possibility that the Right
of Petition might‘be misused. This could be obviated, however, if the right
were made available only to such Non-Government:.l Orgrnis:tions as had pruv10usly
given proof of their sincere intercest in objeetively dofundlng human rights,
This safc¢gurrd could be strengthencd by giving the Seerctary General of the
United Nations the authority to detcrmine the receivebility of petitions in
accordance with criteria designed to sccure their authenticity, scriousness
and sincerety. Such a urocedure is alrendy in operation in respect of pet: tions
under the Trusteeship Syste.

It is submitted that it would be preferablc to postpone the conclusion of
a Covenant in the farm of the present Draft, rither than to omit from a
Covenant so fund mentnl an cloment ns the ripht of petition and, thereby, to take



£/C.2/259/add.1
pege 10

2 rctrograde step agednst the ;w*ogrcaai?e development of international law,

3) Federzl Cl-uses

The Humon Rights Commission did not m:kc any definite propossls as to whether
and how far, Hember S.uates of a federal government would be bound by its accept-
ance of a Covenant, -Considering that sueh influcntial countries as ..rgentine,
«ustralia, Brozil, Cunada, Indic:, the United Statcs of .merica, the Soviet Unlon
and others, orc governed under fodeurel constitutions, it is hardly feasible to
conclude a Covenont or even to submit it to the General .ssambly, before the
Human Rights Comaission has forrulatod explicit pro-os:ls on this f.rucir.l
subject s well #s with regard to Colonics ~nd Trust Territories. For this
rcison, too, the Droft should be re-considercd by the Human Rights Commission,

Refercnce is made, in this connection, to the Report of the Secrotary
General (1/1721, 19 June 1950). '

III. CONCLU3SIONS

The Human Rights Commission did not rccommend acceptance by the Econmin
and Social Council of the Draft Covenint as it stands, In the words of Dr.
Charles lialik, the Rapporteur of the Human Rizhts Comuission, (United Nations!
Bulletin, June 1, 1950, . 501), "it 48 entirely up to the Foonomic and 5'-:*:11‘.
Council, to decide without pruvious guidance from the Commission, what to do
with the Draft Covenant®,

Threc ways are open to the Lconomic and Socieal Council:
(1) It m~y discuss the Draft Covenont, crticle by article ond so improve its
provisions; (2) It may rceormcnd the Draft Covenant as it siands, for
consideration by the next Gener:l .sscibly; (3) It may refer the Draft back to
the Humon Rights Commission for reconsideration and completion,

It is rcspectfully submitted, th t only thc last method is pricticable.
It would be impossiblc for the Lconaciaic #nd Soci:l Council to discuss so conpli=-
cated ~nd fund-mentsl 2 document in the short time ~t its disposzl at this

scssion, espucially es the document is incomplete.
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The suhinission of the Draft to the General ..sseubly without detailed
discussion would not be in harnony with the function of the Economic and Social
Council to give guidance to the General .ssanbly, Moreover, it would not, at
the pres.nt stnge, s.rvc a useful purposc as long 28 (-) the procedures prop-
csed in the Draft for the protection of human rights by a Human Rightn Cormittoe
nre partly incauplete nnd in importont rcespeets do not scrve the purpose
roydred, (b) the foedercl clauses hav. not yet been inserted in the Draft, and
{(¢) the decision by norrow majorities to omit so fundamcntal a matter as the
risht of petition and its iuplaawntation, c:lls for reconsideration by the Human
Rights Comnission itself.

The ‘Jorld Jewish Congress would respectfully recall its efiorts to assist
in the drafting of the Univuréal Declaration and the Intafnation*l Covenant ,
In appealing for recconsidcration of the Draft Covenant by the Human Rights
Comnission, the Congruss is notivated by the conviction that an incomplete and
in some import.nt respects, a defuctive covennnt may endanger the progress of
mankind more than by deferring its conclusiom, «n International Covenant for
the protection of human rights was conceived at = time when the prospects of
world pcice and the security of monkind appoared to be bright, To conclude a
covenant werkened by the impact of the stresses and tensions of the present
unhappy intern-tional political situation, may have the effect, not desired by
the United Netions, of dis.ppointing the hope of a secure future for the peoples
of the world,





