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1. Mr. MAKTOS (United States of Amecrica) said he
would like to express his regret at having omitted, in
speaking at the previous day’s mecting, to pay a tribute
to the representative of Greece for his noteworthy speech
at that same meceting.

2. Mr. CHAUMONT (IFrance) thought that the problem
of defining aggression, at present before the Sixth Com-
mittee, was of very particular importance.  Attempts
to describe aggression were traditional in international
law. Many Irench statesmen and jurists had under-
taken to demonstrate the fegal value of such a definition.
There were three possible methods of arriving atit. The
method indicated in Article 16 of the League of Nations
Covenant left it to cach State to say whether or not
aggression had taken place.  Article 39 of the Charter
of the United Nations left that responsibility to the Scen-
rity Council.  Lastly, a third method, which was not
incompatible with the two preceding methods, was to
ascertain the essential elements in a description of
aggression.  According to that mecthod, a number of
criteria would be established in time of peace, and States
or an international organ would be responsible for saying
whether or not aggression had taken place. That
method had been adopted for the London Conventions
of 1933, 1 which were based on the definition advocated
by Mr. Litvinov at the disarmament conference held
that year. * The USSR delegation had reintroduced
that definition at the fifth session of the General Assembly
m its draft resolution of 4 November 1950, 3 and at the
present session in the draft resolution 1t had submitted

* Indicates (he fem number on the General Assciably agendal
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(@) Ouestion of defining aggression (chap-

Manfred Lacus (Poland).

to the Sixth Committee (A/C.G/L.208). It was this
third way of defining aggression which the Committee
had on its agenda.

3. Doubt as to the true nature of the task which the
Imternational Law Commission had had assigned to it
had been expressed by a number of speakers, including
the representative of the United States in the TFirst
Committee at the fifth session of the General Assembly ¢
and by Mr. Spiropoulos, cither as a member of the Inter-
national Law Commission (A/1808, para. 39) % or as
representative of Greece at the preceding meeting of the
Sixth Committee. Mr. Chaumont considered that the
matter should be studied from the legal point of view,
without, however, ignoring its political aspect.

4. With regard to the instructions which the Inter-
national Law Commission had received {from the General
Assembly, he considered, like most members of the Inter-
national Law Commission as indicated in paragraph 38
of its report, that it was the Commission’s task to under-
take a definition of aggression. That was proved by
the history of the matter. A Yugeslav proposal on
the duties of States in case of the commencement of
hostilities (A{C.1/604), the purpese of which had been
to arrive at an automatic definition of aggression, had
been followed by the USSR proposal of 4 Novemnber 1350,
providing a definition by a detailed enumeration of
cases of aggression based on the criteria of the London
Conventions of 1933, The modified Yugoslav proposal
(AJC.1/604/Rev.2) had been adopted in General Assembly
resolution 378 A (V). So far as the USSR proposal
was concerned, a Syrian draft resolution of 7 Novem-
Der 1950 (A/C.1/610), modificd by a Bolivian amend-
ment (A/C.1/612/Rev.1), had proposced that the defini-
tion of aggression should be included among the subjects
to be studied by the International Law Commission
with a view to the preparation of a draft code of offences
against the peace and secunity of mankind. That
last proposal as thus modified had been adopted on 17 No-

2 Sce Official Records of the General Assembly, Fifth Session, Ansexes,
agenda iten 72, document A{C1/608.
4 Foid., IFfrst Comitiee, vol. 1, 3881h meeting.
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vember 1950 (resolution 378 B (V) of the General Assem-
bly). Tt was therefore inpossible to deny that the Inter-
national Law Comnuission had been instructed to define
ageression. That the General Assembly was competent
to request such a definition was apparent from Article 10
and more particularly Avticle 11, paragraph 1, of the
Charter. All that the Security Council was called upon
to do uunder Article 39 of the Charter was to note the
existence of an act of aggression. The presumption
was, thercfore, that the aggression had already been
determined.

5. With regard to the theoretical problem of the possi-
bility of defining aggression, it was legally possible to
do so. The theoretical difficulties were not important.
Definition was always a difficult and dangerous under-
taking, but what was wanted was not nceessarily a
definition that would be valid for all time.  The problem
was that of the definition of an international crime for
inclusion in the draft Code of Offences against the Peace
and Sccurity of Mankind. The machinery of penal jus-
tice included three stages: the dralting of the penal
law, the work of the judiciary organs and the inferven-
tion of the secular arm. [0 therc were no deseription
of aggression, the legislative power would necessarily
have to be vested in the judge or the execuliveanthority.,
The same difficulties would then be encountered as had
arisen at the time of the Judgment of Nitrnberg, when
improvisation had been rendered necessary by the inade-
quacy of iInternational penal law. It was merely a
matter of determining aggression, and not of defining
it in all cases. Lf there was no description of aggression,
there was no description of sclf-defence cither, The
resilt was that serious difficulties were encountered
in applying Article 51 of the Charter.

6. The representative of Greece had spoken of a naturul
concept of aggression. Iach State would itself decide
what it regarded as constituting aggression. Mr. Chau-
mont noted, however, that the United Nations had
succeeded in defining human rights by establishing a
number of criferia concerning the varrous rights that
had to be protected. Articles 10, 17 and 21 of the draft
international covenant on human rights & contained
lists provided for purposes of guidance and not advanced
as exhaustive. It could not therefore be asscrted a
priori that a definition of aggression could not be arrived
at by the same method. The purpose of such a defi-
nition would be to provide guidance so as to avoid arbi-
trary decisions in international relations. There werc
undoubted cases of aggression. To define aggression
was to limit the scope of possible aggressors.

7. Such a description of aggression was certainly
attended by great practical difficultics, even if the factor
of political expediency, which it was not for the Sixth
Committee to consider, were eliminated. When aggres-
sion occured, the cssential problem was to bring © police
action ” to bear on the situation. The intervention of
the judiciary {for the purpose of determining who was
the aggressor came only later. If efforts were directed
at the start towards ascertaining who was the aggressor,
the result would be to allow the aggressor to establish
himself in a situation for whiclh no remedy could be
found. That fundamental idea was at the basis of
Chapter VII of the Charter. Article 39 and the follow-
ing Articles vested in the Sccurity Council the power

s $ee Offictal Records of the Economic awd Social Council, Thirtcenth
Sesston, Supplesment No, 9, annex 1,

to take provisional or final action. The Security Coun-
¢il was essentinlly a police organ. Its responsibility
was not to determine who was the aggressor, but to
put an end to the aggression. If the Seearity Council
were to define aggression, it would invelve itself in a
protracted process.

8. That did not mean that there was no pont in deter-
mining who was the aggressor.  The General Assembly
could not ignoce the legal problem of aggression. It
was not withoul importance o know in advance the
cirenmstances in which parficular States might render
themselves guilty of aggression.  Moral factors  still
had a part to play in the modern world.  Lastly, and
above all, the problem of the deseription of aggression
was @ matter of international jurisdiction. The United
Nations was attempting to institute a new internationat
orcler in penal matters, which was to be reflected in the
drafting of an international criminal code and  the
establishment of an international criminal jnrisdiction.
[t was the application of the revolution which the judg-
ment of the Nirnberg Tribunal had bronght about in
international law.  Although Chapter V11 of the Charter
did not deal with the problem of jurisdiction, it was
important to establish  international  responsibilities,
Once the aggression had heen repelled, justice must
be done. By describing the aggressor, the General Assem-
bly would not he encroaching on the prerogatives of the
Sceurity Coutteils it would only be ensuring that inter-
national justice was done.

9. The International Law Conunission had encountered
great difficulty in the choice of a method of describing
aggression.  Some preferred an analytic method con-
sisting in the enumeration of acts of aggression, as in
the London Conventions of 1935 or the USSR drafts,
while others preferred a synthetic method.  The latter
had been the method followed by the International
Law Commission in its attempt to provide a gencral
definition which would cover all possible cases of inter-
national aggression. The members of the International
Law Commission had proposed various wordings and,
in the event, the Commission had not adopted a deh-
nition of aggression, as could be seen from paragraph 53
of its report.  T'he analytlic and synthetic metliods could,
perhaps, be combined, and he reserved the right to
indicate, if nccessary, which his delegation preferred.
The important point was that the International Law
Commission had been instructed by the General Assem-
bly to define aggression and that the Sixth Commitiee
had found that the Commission had not done so.

10, The question of defining aggression must thereforc
be incorporated in the much wider problam of interna-
tional criminal justice, a task whicli should be under-

taken by the International Law Commission. e drew
attention to Article 16, paragraph (4), of the Statute of
the International Taw Commussion, which provided

that when the Commission considered a draft it had
preparcd to be satisfactory, 1t should invite govern-
ments to submit their comments. That procedure,
however, had not been followed.  The time had therefore
come to learn the views of governmments, which would
be able to express their anxietics or misgivings on the

gquestion.  Some governments preferred not to define
aggression.  That was a counsel of despair; the Sixih

Committee could not do less than the Ifirst Commttee,
which had referred the question to the International
Law Commission,

11. His Government was among the most
supporters of international criminal justice,

ardent
Interna-
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tional police action was undoubtedly essential, but the
rules of international justice must be drawn up before
war broke out and not while it was proceeding. Those
rules were 1>ound up with the development of international
law, and no lasting separation could be made between
peace ang justice.

Mr. Pgrez
the chaiy,

12, Mr. MAKTOS (United States of America) wished to
reply to thie I'rench representative, whose views he did
not altogether share. Belore doing so, he would empha-
size that 1ie French delegation was not alone in desiring
the development of international criminal law. As
Chairman of the Committee on Genocide, he had him-
self had gecasion to emphasize the need to establish un
international criminal tribunal, and a number of repre-
sentatives  in the Sinih Committce wonld doubtless
be able to testifly that the United States representative
in that Committee had never taken the conservative view,
to repeat v phrase used by the Chinese representative
at an carlier (278th) meeting.

13, He did not agree with the French representative’s
argument  that, by noting the impossibility of defining
aggressionn, the Sixth Committee would contribute less
to the solution of that important question than the First
Committee had done.  That was not a basis on which
to pass a valid judgment on the work of the Sixth Com-
mittee,

Perozo (Venezueeld), Vice-President, took

4. Morcover, the Virst Committee had merely referred
the question to the body competent to deal with it—the
International Law Commission. Aficr examining the
question  thoroughly, the Commission had failed to
provide a definition of aggression, thus proving, cven
if there were no specific statement to that effect in its
report, that it had in fuact reached the conclusion that
it was impossible or at least undesirable to define ageres-
ston. In the circumstances, if the Sixth Committee
decided to abide by the International Law Commission’s
conclusions and was itself convinced that it was hoppor-
tune to detine aggression, it could not be claimed that it
had not 1made its contribution towards the solution of
the problem. In any case, it could not be stated «
priors that the Committee must at all costs take a posi-
tive decision in the matter.

15, By drawing a parallel between aggression and human
rights, the Trench representative had iried to show
that to argue that aggression was a natural concept,
a principle per se, was not sufficient to prove that that
concept could not e defined.  The French representa-
tive had claimed that cach individual had & natural
conceptionn of human rights; nevertheless, the General
Assembly had prepared a draft international covenant
on human rights in which those rights were defined.
It was only necessary to read the draft covenant to sec
that it contained many vague expressions, the sum of
which courld not be regarded as constitufing a precise
definition of human rights.  Even granting that human
rights had been exacily defined in the draft covenant,
it was nevertheless trne that law was not merely a collec-
tion of preciscly defined concepts; it also embodicd a
number of more clastie principles, such as the concepts
of neghgence, fraud and attack and, to revert to the ques-
ticn under discussion, the concept of aggression. Law
must develop in accordance with individual cases and
not on the basis of @ priori juridical definitions.

16. He also disagreed with the French representative’s
conttention: that, when considering the question of defin-

ing aggression, the Sixth Committee shounld not take its
political aspects into consideration. The United States
Government could not agree that pelitical considerations
should be wholly disregarded, and his delegation would
therefore be unable to take the attitude recommended
by the Lrench representative. It would, moreover, be
recalled that when the International Law Commission
was set up, it had been made quite clear that the Commis-
sion was a strictly juridical body, whereas there had never
been any question that the Sixth Committee was not a
purcly juridical body, but a Committee of the General
Assembly @ in other words a primarily political body,
which could not be asked to confine itsclf to the purely
juridical aspects ol a question.

17.  Furthermore, juridical considerations could not be
divorced from political, economic and social factors.
Law was not, as some had maintained, the sum of the
rules which could be applied by force; according to the
juridico-sociological theory, law was the harmonization
of conflicting mtcrests, which meant thiat it took all
aspects of hife into account and that none of its component
clements could be removed without destroying it.

18, Lastly, the Erench representative had professed to
regard the Security Council as a police body and had
pointed out that Chapter VII of the Charter did not deal
with international justice. For his own part, he did not
believe that the Charter could be divided into watertight
compartments in that way; the whole Charter rested
upon the principle of international justice. Moreover,
just as the role of the police on the national plane was to
cnsure respect for law and justice, so the fnnctions of
the Security Council, on the international plane, could
not be divorced from international justice.

15, The French representative had argued that in the
exercise of its functions the Security Council would in any
casc not have to abide by whatever definition of aggres-
sion was decided upon. The dangers inherent in such a
state of affairs were obvious @ an aggressor would always
be able to cite a definition which the Security Council had
not taken into account and would try to prove that the
Sccurity Council’s action was directed against an act
not covered by that definition. Clearly, if a definition
of aggression werce established, the Security Council would
not be able to ignore it.

20, In conclusion, he made it clear that no preconceived
tdeas should be brought to the study of the problem. It
could net be asserted either that Chapter VII of the
Charter did not deal with international justice or that
the Sixth Committee should not take political conside-
rations into account; it would appear, m that connexion,
that to be respected by the other Committees of the
General Assembly, the Sixth Committee should examine
every aspect of the questions submitted tot.  He would
emphasize, morcover, that the Commmoe~ must not
undertake to define aggression if such definition was
useless or even dangerous In the existing circumstances.

210 Mr. AMMOUN (Lebanon) wished for certain expla-
nations from the representative of France. He asked
who would define the aggressor. In that connexion he
had difficulty in appreciating how it could happen that
the Security Council, which was entrusted with taking
police measures in case of aggression, would not be called
upon to designate the aggressor.  In fact sanctions might
extend even to waging war, and if the Sccurity Council
were not called upon to designate the aggressor, it
might also strike the victim at the same time as the
AZEIESSOT.
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22, As regards the competence of the Sixth Committee
to consider the political aspects of the problems referred
to it, he thought that the Sixth Committee could consider
at one and the same time the legal and political aspects
of the problems involved. In any event, it would not
be wise constantly to raise the question of whether the
Commititee should dissociate legal from political consi-
derations.

93, Mr. CHAUMONT (France), replying to Mr. Mak-
tos, pointed out that he had not said that the Com-
mittee should not take into aceount the political aspects
of the question at present under discussion. e had
said, on the contrary, that he did not disregard those
aspects, but that he wished during his statement to keep
to the strictly legal aspects. He had made a plam
distinction between the legal problem of whether it was
legally possible to define aggression and the practical
problem of the expediency of such a definition.  He had
dealt only with the first of those problems, the legal
problem, which had to be treated as such.  Even if it
were considered that it was not desirable for the present
to supply a defimition of aggression—and he had let it
be understood that such was his view—that did not
prevent the legal problem from being considered, in
spite of the interdependence of legal and political {actors,
which nobody would deny.

24, As regards the role of the Sceurity Council, lic
thought he could reply to the representatives of the
United States and of Lebanon simultancously.  He had
never claimed 1o divide the Charter into sections or to
maintain that the Security Council could in no event
designate the aggressor. In speaking of the Sccurity
Council as a police body, it had been his mtention to
say that the task of the Security Council was to deal
with the three situations mentioned in Article 39 of the
Charter @ a threit to the peace; a breach of the peace or
an act of aggression. In the first two cases the question
of the designation of the aggressor did not arise beeaunse,
in the first case, there was not yet an aggressor and n
the second case, it was not vet possible to determine
whether there was aggression or not. 1 it estabhished
the existence of aggression, the Security Council should
naturally adopt against the aggressor such measures as
were warranted.  The Security Council was therefore ¢
political body which esiablished the existence of aggres-
sion and its purpose was to put an end to that aggression.
Nobody could maintain that the Council was an inter-
national tribunal competent to deal with the legal pro-
blem, and that was what he had wished to emphasize.

25. Mr. MAKTOS (United States of America) felt it
necessary to clucidate certain points in his statement
which had not been sufficiently clear. He wished first
to emphasize that he did not deny that the legal elements
of a question could be separated from the political
elements.  He also thought that it was possible to define
the idea of aggression, but he maintained that in studying
the question of the definition of aggression the cconomic,
sociological and political as well as the legal aspeets of
the question should be taken into account. In fact, when
1t was simply a matter of codification, which consisted in
declaring what existing law applied to a given question,
it ‘was possible to keep to the strictly legal aspects.  1f,
howe\_/er, as was the case in the present instance, a
question was involved which affected the development of
mnternational law and which therefore implied the esta-
blishment of a new law, all the clements involved had
to be takeninto account.  There was no doubt, morcover,

that the question of the definition of aggression implied
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the establishment of a new law, because no cpmp?cie i
definition of aggression existed in current legislation.
The question of development of international law and
not of codification was involved, and thercfore he wpuld :
again affirm that in such circumstances the Committee
should take into account all the clements tolwhzch
consideration would be given by a couscientious legislator,

26, As regards the Security Council, he had not sad
that that body would not, m the absence of any deft-
nition, have the right to take the measures specified In
the Charter. He had simply pointed out that, i there
were adelinition of aggression, nobody could prevent @
member of the Council from deciding, in accordance with
his own particular interests, that the situation in quesiion
did or did not come within the framework of the defr-
nition,  Adoption of a definition would theretore result
in retarding action on the part ol the Security Conncil.

97, Mr. HSU (China) wished to ask the representative
of the United States which political considerations in his
view obstructed a definition of aggression. Althongh
the members of the Committee were lawyers, they \w_)uId
no doubt be in a position to appreciate the considerations
in question and to support the opinion of the United
States delegation.

28, M. MENDIEZ (Philippines), referring to the example
quoted by the representative of IFrance, who had men-
tioned i connexion with the cnumerative method the
guarantees contained in Article 10 of the draft Interna-
tional Covenant on Human Rights, wondered whether
the act of disresarding certain individual guaraniees was
not less scrious than that of failing to specify certan
acts of aggression.  Recalling the axiom nwllm crimen
sine lege, he stressed the danger that might result from
an omission in enumerating acts of aggression, and he
would welcome the views of the French representatve
on the subjeet.

29, Mr. MAKTOS [Uniied States of America) stated that
he wonld give the explanations the Chinese represendative
had requested in a statement at a forthcoming mecting.
He also paid a tribute to the Philippine representative,
who had drawn atiention (o one of the basic dangers
which would result from the adoption of a definition of
ALETESSION.,

S0. 0 Me. KERNO (Assistant Secretary-General in chiarge
of the Legal Department) wished to draw the Commit-
tee’s attention to the question raised by ihe French
representative, who had asked for the application of
Article 16 (h) of the statute of the International Law
Commission.  Under the terms of the sub-paragraph in
question, the International Law Comnussion was o
invite governments 1o submit their views on drafis
relative to the progressive development of international
Jaw prepared by the Comnuission within a reasonsble
time.  The International Law Conunission had consider-
ed adopting that procedure, but had thought it better
to submit its conclusions direet to the General Assembly.
1t had considered in fact that the draft code of offences
against the peace and sceurity of mankind, in which it
had decided to include all acts of aggression and threats
of aggression, was a special task entrusted to it by the
General Assembly.  Underthetermsof resolution 177 ({11,
the International Law Commission was entrusted with
formulation of the Niirnberg Principles and with the
preparation of a draft code of offences against the peace
and security of mankind. As it had submitted its forma-
lation of the Niirnberg Principles directly to the General
Assembly, it had taken the view that it should adopt the
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sme procedure with regard to the draft code. In
practice, the result would be the same as if it had consi-
- dered Article 16 (b)) of its statute as applicable in the
matter; the General Committee of the Assembly had, in
- fact, decided not to include the draft code in the agenda
of the sixth session, but to transmit that draflt to the
various  governments. The draft had already been
sthmitted by the Secretary-General and the governments
had been asked to submit their views.

3. Mr. SPIROPOULOS (Greece) wished to make cer-
tain observations in reply to the representative of France.
3. As regards the terms of reference of the Interna-
tiomal Law Commission under resolution 378 B (V), he
rcalled that the First Committee had first considered a
draft resolution of Syria to the cffect that the International
Iaw Commission should define aggression. After dis-
aissing the matter, however, the First Committee had
changed the draft and the General Assembly had referred
the USSR proposal and all the First Committee docu-
ments relating to the matter back to the International
law Commission so that the Commission could take
cognizance of them and present its conclusions. The
rsolution in question did not request the International
law Commission to define the idea of aggression,
¥r. Spiropoulos pointed out to the representative of
Iranee that the General Assembly had asked the Inter-
ntional Law Commission to censider the question raised
by the USSR proposal, which meant, if the differences of
opinion which had occurred in the IFirst Committee were
faken into account, considering the question of whether
it was possible to define aggression and whether it was
expedient to do so. He though that if it were considered
fhat a negative reply should be given to the two preli-
minary questions raised, there was no necessity to study
the question in substance.

3. The representative of Irance liad c¢ited the example
sl human rights as enumerated in the draft international
covenant on human rights. Mr. Spiropoulos did not
consider it possible to compare the idea of human rights
with that of aggression, for in fact, contrary to the
ase of aggression, the idea of human rights was not
mherent in human nature, since slavery had originally
been admitted and certain rights had only been recog-
mzed and guarantced gradually and, morcover, at a
recent date.

H. - Asregards the question of whether aggression could
be defined, it might well be asked whether a legal defi-
nition of aggression was not a dangerous thing.  Such a
definitions would present twodangers: that of being incom-
plete 1n some cases, and that of being too wide in oihers.
There was reason to {ear, morcover, that an enumerative
definition would result in the omission of certain cases;
meitement to civil war, wlich was considered to be a form
of aggression since the adoption ef resolution 380 (V)
by the General Assembly in 1050, could not appear, {or
esample, in the ™ Politis ™ definition of agpgression for-
mufated in 1933, TFurthermore, an abstract definition

might be too wide and might describe as aggression an
act which everybody’s conscience and common sense
would tell him was not an act of aggression. It was also
to be noted, in considering the penal codes of various
conntries, that they did not contain any definition of
what constituted the equivalent of aggressionin domestic
law. The French penal code mentioned attack against
persons without defining the word “ attack ”. To sum
up, therefore, he considered that it was theoretically
impossible to define aggression. He admitted that
certain cascs of aggression could be enumerated, but he
had come to the conclusion that that method would
present scrious risks.

35. As regards the question of whether the Security
Council could and should define aggression, Article 39
of the Charter was perfectly plain and stipulated that the
Security Council should determine the existence of any
threat to the peace, breach of the peace or act of aggres-
sion. To determine aggression, therefore, the Security
Council would have to know what constituted aggression ;
hence the definition of aggression, if it were possible,
would prove of value to the Security Council. That
was, moreover, the reason why the USSR had insisted
that the General Assembly should define aggression,
because that definition would be primarily applied by
the Sccurity Council; it had not wanted that definition
to be applied by an international penal court, the esta-
blishment of which was not favoured by the delegation
of the Soviet Union.

36. The representative of I'rance had suggested that
the International Law Commission should undertake the
study of the question simultaneously with that of the
draft Code of Offences against the Peace and Security of
Mankind. Unfortunately, the preparation of the draft
code was now at an end and the International Law Com-
mission, which had submitted it to the General Assembly,
could not therefore return to the question of aggression.

37. Inconclusion, he stressed that the International Law
Commission had simply mentioned aggression as one of a
number of offences against the peace and security of
mankind. No definition was involved, and in that
respect the draft code rescmbled the penal codes of the
various countries.

38, Mr. P. D. MOROZOV (Union of Soviet Socialist
Republics) asked the miembers of the Commission as a
whole, without specific referencc to the representative
of any one country, the question : how was it possible
both from the legal point of view and from the point of
view of ordinary common scnsc to subordinate the
definition of a crime to the question of what judicial body
would be called upon to take cognizance of that offence ?
Hec would welcome {from those members of the Committee
establishing any such connexion between two entirely
distinct questions a reply based an the fundamental
principles of law.

The meeting rose at 6.10 p.m.
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