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INTRODUCTION

1. By parub'Taph 5 of !'esolutiC'n 2501 (XXIV) of 12 November 1969,

the General Assemb] il recommended that:

"the Inte::rnationa1 Law Commission sh0uld study, in
consul t.'."!. tion with th6 principal international organizations,
as it may consider appropriate in accordance with its
practice, the questi.on of treaties concluded between States
and intc:.:rni·1tj.cmal organizations or between two or more
international organizationlS, as an important question".

Dlll'irlg its twent;y-second. session, held in 1970, the Commission

included 11 in its pr0l:,Tamrne of work the question recommended by

the GenerELl Assembly, whioh, fo!' the sake of brevit~.. , will be.
referred to hereafter as "the question of treaties conc]uded by

internat:i.onal organizations". The Commission also set up a Sub­

Committee of thirteen members under the chairmanship of ~~. Reuter,

"with the task of considering preliminary problems involved in the
~ y

study of the ne 'VI topic!'.

2. At its 1078th meeting, on 26 June 1970, the Commission adopted

a report subr;litted b;>r the Sub-Jommittce, which, inter alia,

requested the Secretary-General to prepare "as soon as possible

(preferably by 1 January 1971) a working paper on the subject,

containing a short bibliography, a historical survey of the

question and a preliminary list of the relevant treaties published

in the United Nettions Treaty ~eries".lI
3. The present working paper has been prc::pared in pursuance of

that request. It is divided into three parts entitled respectively

Official Records of the General Assembly, Twenty-fifth Session,
Supplement No. 10 (A/80l0), par~. 89.

Ibid.

Ibid.
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"Short bibliography", "Historical survey"* and "PreliminaI'~T list

of relevun t tre:lties pu1)lishE:d in the United Na ticnB rrrea'ty
•

Series"*.

~ SAe footnote on covqr pace.
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SECOND PART : HISTORICAL SURVEY

4. In accordance with what appears to have been the wiAh of the Sub­

Committee, as expresned by several of its members, the historic~l survey

is limited to the consideration in United 11ations bodies of the question

of treaties concluded by international organizations.

5. The question was considered by thA International Law Commission from

1950 to 1966, not as an independent subject but within the broader framework

of the topic of the law of treuties.21 On 18 July 1966, the Commission adopted

its final draft articles on the law of treaties and submitted them to the

General, Assembly in Chapter 11 of its report on the work of its eighteenth

session. By resolutions 2166(XXI) of ~ December 196n and 2287 (XXII) of

6 December 19h7, the Assembly co~vened the Unitc~ Nations Conference

21 In addition, passing references to that question weTe made during
the consideration of the topic of rel~tions between States and
international orcanizations. The Special Rapporteur on the topic,
Mr. EI-Erian, devoted paraGraphs l~O to 159 of his first report
to the juridical personality and treaty-makine capacity of inter­
national or~~nizations (Yearbook of the International Law CommisAion,
1963, vol .. 11, A/C1'T.t1/1fll and Add.lf pp. 170 - 18l~ see also ibid.,
1963, vol. 11, AlcN.4/L.lO~, p. 186). The matter was briefly
discussed by the Commission in 1963 at its 717th and 718th meetings
(ibid., 1963, vol. I~ for a SUMmary of the discussion see ibid.,
1967, vol" II, A/CN.~/19? and Add.l, p. 118, paras. 27 and 28).
In 196~., however, the majority of the Commission expressed the view
that "for the purpose of the [Commission's] iwnediate study the
question of diplomatic law in its application to relations between
States and inter-governmental organizations should receive nri.ority"
(ibid., 1964, vol. II, A/5809, p. 227, para. 4?)o That view is
reflected in the title of the draft articles adopted by the Commission
on the topic, namely, "Draft articles on representatives of States to
international organi~ations". These draft articles do not deal with
the treaty-makine capacity of international organizations. They do,
however, contain provisions on a distinct althouGh related question:
that of the powers of a permanent representative or a permanent
observer to represent his StHte in the conclusion of treat ies between
that State and the inteTnationaJ orL~nization to which he is
accredited Esee article 14,ibid., 1968, vol. II, A/7209/ReV.l, p. 206
and article 58, A/B010).
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on the Law of Treaties and referred to it as the basic proposal

the final draft articles adopted by the Commission. The

Conference held two sessions in Vienna, in 1968 and 1969 respec­

tively. At the end of the se~ond session, it adopted the Vienna

Convention on the Law of Treaties. The scope of the Conven'tion

was expressly limited by article 1 to treaties between States •
•

There was, however, some discussion in the Conference of the

question of treaties concluded by international organizations.

As a result of that discussion the Conference passed a resolution

on the basis of which the General Assembly adopted the

recommendation to the International Law Commission quoted above.

6. In the light of the foregoing, the Historical Survey is

divided into the three following chapters:

I. Consideration by the International Law Commission

of the question of treaties concluded by inter­

national organizations.

II. Consideration by t~e United Nations Conference on

the Law of Treaties of the question of treaties

concluded by international organizations.*

Ill. Recommendation to the International Law Oommission

by the General Assembly concerning the question of

treaties concluded by international organizations

(paragraph 5 of resolution 2501 (XXIV).*

!I See footnote on cover page.
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Chapter I

CONSIDERATION BY TH1~ INT:b;RNATIONAL LAW COMMISSION

OF TH~ QUESTION OF TREATIES CONOLUDED BY INTER­

NATIONAL ORGANIZATIONS

7. Article 1 of the final draft articles on the law of treaties

submitted by the International Law Commission in 1966 to the

General Assembly limited the scope of the articles to treaties

concluded between States. The adoption of that provision by

the Commission in 1965 was the outcome of a discussion from 1950
onwards of the question whether the dr~~t articles on the law

of treaties should also deal with treaties conc]~ded by inter­

national organizations. The present chapter reviews that

discussion and examines the decisions taken on the question by

the Commission as well as the manner in which those decisions

were implemented by the Special Rapporteurs on the la~ of treaties

and by the Commission itself in the successive draft articles

which it adopted from 1951 to 1966.
8. The study by the Commission of the tbpic of the law of

treaties and hence its tr~atment of the question dealt with in

this Historical Survey may be divided intu two phases covering

respectively the periods 1950 - 1959 and 1960 - 1966. During

the first phase the Commission adopted two sets of draft articles,

on which no action was taken by the General Assembly. During

the seoond phase it adopted the provisional draft articles on the

law of treaties which, after revision by the Commission in 1965
and 1966, became the final draft articles referred by

General Assembly resolution 2166 (XXI) to the Conference on

the Law of Treaties "as the basic proposal for consideration

by the Conference".
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A. THE FIRST PHASE: 1950 - 1959

9. At its first session in 1949 the International Law Commission

included the law of treaties on its priority list and appointed

Mr. Brierly as Special Rapporteur. On 14 April 1950, Mr. Brierly

submitted to the Commission his first report on the topic.

1. ~~. Brierly's first report on the law of treaties
and the decisions taken by the Commission on 21

and 22 June 1950

10. Mr. Brieriy's first report contained a draft convention on

the law of treaties £V with commentaries. The draft oonvention

consisted of eleven articles. Articles 1 and 2 dealt with the
,

use of terms. They read as follows:

"Article 1

!tUse of the term 'treaty'

"As the term is used in this Convention
(~) A 'treaty' is an agreement recorded in writing
between two or more States or international organi­
zations which establishes a relation under inter­
national law between the parties thereto.

(1) A 'treaty' inoludes an agreement effeoted by
exchange of notes.

(£) The term 'treaty' does not inolude an agreement
to which any entity other than a State or in"ter­
national organization is or may be a party.

"Article 2

"Use of certain other terms

"As the terms. a.re used in this Convention
(~) A 'State' is a member of the community of nations.

(1) An 'international organization~ is an association
of States with common organs which is established by
treaty. It

.§/ Yearbook of the In·ternational Law Commission, 1950, vol. II,
A!CN.4!23, pp. 22)-224.
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11. Article 3 of the draft convention submitted by r~. Brierly

was entitled "Capacity in general". It read:

"All States and. intE:rnatj,onal organizations have
capacity to make treaties, but the capacity of some
States or organizations to enter into certain treaties
may be limited." .

The other articles of the d~aft convE:ntion dealt with the exercise

of the capaci.:ty to make treaties, with the authentication,

acceptance, and entr1 into force of treaties and with reservations

to treaties. They referred both to treaties concluded by States

and to treaties concluded by international organizations.

12. In his commentary Mr. Brierly gave the following explanation

for the inclusion in the draft convention of ,provisions on agree­

ments tc which international organizations are p~rties:

"This draft diffE:rs from any existing draft in
recognizing the capacity of international organizations
to be parties to treatie~. That capacity was not indeed
denied by the Harvard Draft Convention which, however,
arbitrarily excluded from its scope any agreement to
which any entity other than a State was a party. In
so far as concerned the agreements of international
organizations, this attitude was adopted 'because
of their abnormal character and the difficulty of
formulating general rules which woUld be applicable
to a class of instruments which are distinctly sui
gener~' • 1/ It is now, however, impossible to ignore
this class of agreements or to regard the existence as
an abnormal featurE: of international relations. For
the International Court of Justice has observed, of
the United Nations, that tThe Charter has not been
content to make the Organization created by it merely
"a centre for harmonizing the actions of nations in
the attainment of these common ends" (Article 1, para.
4). It has equipped that centre with organs, and has

Supplement to the American Journal of International Law,
vol. 29, No. 4 (1935), p. 692.
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given it special tasks. It has defined the position
of the Members in relation to the organization by •••
providing for the conclusion of agreements between the
Organization and its Members. Practice -- in particular
the conclusion of conventions to which the Organization
is a party -- has confirmed this character of the
Organization ••• ' ~ The difficulty of finding rules
common t( the treaties of States and to tnose of inter­
national organizations is, moreover, not insuperable." 21

13. The draft convention contained in Mr. Brierly's report was

consid.ered by the Commission at its second session, held in 1950.

While the Commission did not at that s~ssion adopt a set of articles

on the law of treaties, it took several decisions concerning the
•

draft convention. Two of those decisions related to the question

of treaties concluded by international organizations.

14. The first decision was taken at the Commission's 51st meeting,

on 21 June 1950. At that meeting the Chairman - N~. Scelle ­

asked the Commission to pronounce itself on the following

question:

15.

had

"Is it the sense of the Commission that agreements
between an international organization and a State or
between two international organizations should be
treated in the draft?" 10/

Faris Bey el-Khoury recalled 111 in this connexion that he

earlier expressed the view 12/ that an international

~ Reparation for Injuries suffered in the Service of the United
Nations, Ar~risor;y Opinion, I.C.J. Reports 124.2., i?P. 178-179.

21 Yearbook of the International Law Commission 1 SO, vol. II,
A CN.4 23, p. 228, para. 26. For the commentaries on para­
graph b) of article 2 and on article 3, see ibid., p. 229,
para. 39 and p. 230.

10/ Yearbook of the Internationa.l Law Comlllisf:)ion, 1250, vol. I,
51st meeting, para. 2.

11/ Ibid., 1250, vol. I, 51st meeting, para. 60.

12/ Ibid., 1250, vol. I, 50~h meeting, para. 16.
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organization could be a party to a treaty only if it were one

of the regional agencies contemplated by the Oharter, that is

to say a group of States such as th~ Arab League or the

Organization of American Statese Mr. Hudson observed that

there was little experience of agreements concluded by inter­

national organizutions. He suggested therefore that the draft

articles on the law of treaties should not deal with such

agreements. The Oon~ission could state in its report that it

recognized that international organizations were capable of

making treaties but that it was awaiting future developments

before considering the Ttatter. 13/ .

16. On the other hand, 1~. Yepes saw no reason why the Commission

should postpone consideration of the question of~eemen~s to

which international organizations were parties. I Mr. Alfaro

a.nd Mr. Cc5rdova agreed with that view. Mr. Alfaro said, however,

that the-; Oorrunission shOUld. avoid a s\'reeping statement applicable

to all international organizations and should explain that the

provisions which it intended to draft would apply to inter­

national organizations as far as was feasible. ~ Mr. C6rdova

dre'W a distinction between the various international organizations

with regard to their capaoity to make treaties. In the case of

an organization of private persons that capaoity could not

possibly be admitted. It could not b~ questioned, however, in

_oZl

W Ibid. , 1950, vol. I, 51st meeting, para. 55b.

W Ibid. , 1950, vol. I, 51st meeting, para. 57.
121 Ib!i.d. , 1950, vol. I, 51st meeting, para. 63.
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the case of an organization established by a group of States and

expressly endowed with the capacity to make treaties. That

applied, for example, to the United Nations. The capacity to

make treatieR depended therefore on the constitu.tion of th3

organization concerned. Acoordingly, Mr. C6rdova believed that

the question should be dealt with by the Commission in a

restricted sense. 16/

17G Mr. Sandstrom took it for granted that the United Nations

had the power to make treati~s and felt that other inter­

national organizations could have the same power under their

respective consitutions. The Commission therefore could not

ignore the matter~ 111 Speaking as a member of the Commission

Mr. Scelle also expressed the view that the capacity of some

international organizations to make tre~ties was unquestioned.

Hence, the draft articles on the law of treaties should deal

with agreements to which international organizations were parties.

All the provisions of those-draft articles, however, would not

automatically apply to such agreements and a specific decision

should be taken for each particular provision. 18/

18. Speaking as Chairman, Mr. Scelle observed that there was

no necessity to put to a vote the question he had submitted to

the Commission earlier;i.n the meeting 121 since the majority

of the members had already decided the point by expressing them­

selves in favour o~ including international organizations in the

]jJ Ibid. , 1950, vol. I, 51st meeting, para. 67.

11./ Ibid. , 1950, vol. I, 51st meet1.ng, para. 6~.

1§} Ibid. , 1950, vol. I, 51st meeting, para. 72.

121 See above para. 14.
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draft conven'tion and' con tin,uing the study of the me,tter. He

added, however, that this was "a provisional conclusion like

all directives given to the [Special]Rapporteur". 20/

19. The second decision relating to the question of treaties

concluded by international organizations was ta~en by-the

Commission at its 52nd meeting, on 22 June 1950. The

Commission considered at that meeting a proposal by r~. Hl1dson
21/that article 3 of the draft conventio!.. submitted by Mr.

Brierly should be amended to read:

"1. All States have the capacity to make treaties,
but the capacity of a State to enter into certain 22/
treaties may be limited (by international regulation) •. .

"2.. An international organization may be endowed
with the capacity to make treaties." 23/

The Commission postponed consideration of paragraph 1 of Mr.

'Hudson's amendment and adopted paragraph 2 without objection. W
20. The Commission devoted to the law of treaties chapter I of

part VI of its report on the work of its second session. Part

VI was entitled "Progress of work on topics selec~ed for codi­

fication". Chapter I consisted of a summary of the Commission's

discussion of Mr. Brierly's report. Ttle passage in the chapter

See above para. 11.

Yearbook of the International Law Commission, 1950, vol~ I,
52nd meeting, para. 50a.

Ibid., 1950, vol. I, 52nd meeting, para. 72.
I

1Pid., 1950, vol. I, 52nd meeting, paras. 70-72a.

Yearbook of the International Law Commission,1950, vol. I, l:5lst meeting',
para. 75.
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relating to the question under consideration in this Survey read

as follows:

"A majority of the Commission were ••• in favour
of including in its study agreements to which inter­
national organizations are parties. There was general
agreement that, while the treaty-making power of certain
organizations is clear, the determination of the other
organizations which possess capacity for making treaties
would need further consideration." £:5.1

21. When the Commission's report was considered by the Sixth

Committee at the General Assembly's fifth session, the Committee

decided

"not to proceed with a debate on parts V 26/ and VI
lof the report], as these parts were intended merely
to give information regarding the progress of the
work of the International Law Commission on subjects
on which final reports would be submitted to the
General Assembly at a future session". nJ

2. Mr. Brierly's second report on the law of treaties
and the decision taken by the Commission on 7 June 1951

22. On 10 April 1951 Mr. Brierly submitted to the Comrnisuion a

second report on the law of treaties. 28/ The report contained

a revised text of articles 6 to 10 of the draft convention appearing

Yearbook of the International Law Commission, 1950, vol. 11,
A!13l6, p. 381, para. 162~

Part V of the Commission's report was entitled: "Preparation
of a draft code of offences against the peace and security
of mankind".

nJ General Assembl Official Records Fifth Session Annexes,
agenda item 52, A 1639, para. 2.

28/ Yearbook of the International Law Commission 1 1, vol. 11,
A CN.4 43, pp. 70 and ff.
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in his first report. While the articles in the first report

dea.l t both Tdi th treaties ccmcluded by States and with treaties

concluded by international organizations, the revised text was

drafted with reference to trea.ties concluded exclusively by

St~tes.

23. r~. Brierly's second report was considered by the Commission

at its third session. In the course of that consideration, on

7 June 1951, Mr. Brierly, who had been elected Chairman of the

Commission, put forward a proposal which flovled from the basic

principle underlying the revised text contained in that report.

The proposal i~ set out as follows in the swnmary record of the

98th meeting:

"The CHAIRMAN LrJIr. Brierly] recalled that, the prev~,ous
year, articles 3, 4 and 5 of the draft Convention on the
Law of Treaties, ~dhich he had subwi tted in his report on
that subject (A!CN.4/23), had been discussed at length by
the Commission but no final conclusion m had been
reached. He would like the C~mmission to aaopt the J&V
suggestion put for\~ard the previous year 'by Mr. Hudson, 3
and supported by ot!wr members of the Commission, that
it should leave aside, for the moment, the question of
the capacity of international organizations to make
treaties, that it should draft the articles with
reference to States only and that it should examine
l~ter whether they could be applied to international
organizations as they stood or whether they requi:red
modification." 31/

Commission adopted r~. Brierly's proposal without discussion.

m It will be recalled that the Chairman had specified that the
decision taken by the Oommission on 21 June 1950 was pro­
visional. (See above para. 18)

30/ See above para. 15.

31/ Yearbook of the Internationa+ Law Commission, 1251, vole I,
98th meeting, para. 1.

32/ Ibi~, 1251, vol. I, 98th meeting, para. 1.
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In so doing, it in effect reversed the provisional decision

which it had taken on the matter on 21 June 1950. 33/

24. After the adoption of Mr. Brierly's proposal, Mr. Kerno,
•

Assistant Secretary-General, expressed the hope that the new

decision taken by the CommisGion would not be in~erpreted as

ca~ting doubt on the capacity of certain international organi­

zations to make treaties. He recalled that at its previous

session the Commission had agreed that some international

organizations, in ~articu1~r the United Nations, undoubtedly

possessed such a capacity. ~

3. The draft articles on the law of treaties
tentatively adopted by the Commission in 1951

25. As a result of its consideration of the law of treaties at

the third sessio~, the Commission adopted tentatively ten articles

on the topic" ')jj None contained a d.efini tion of the term

"treaty". The first eight articles dealt with the establishment

of the text of treaties, the assumption of treaty obligations,

the ratification, entry into force and acceptance of treaties,

and accession to treaties. They were based on the revised text

contained in Mr. Brier1y's second report. 36/ The other two

a~ticles dealt with the capacity to make treaties. They were

based on articles 3 and 4 of the draft convention contained in
•

See above paras. 14 to 18.

Yearbook of .t,he Internatio,nal Law Commission, 195J, vol. I, 98t h meeting,
para. 2.

Ibid., 1951, vol. 11, A/CN'.4/L.28, :pp. 73-74.

See above para. 22.
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Mr. Brierly's first report. l1/
26~ In accordance with the decision taken on 7 June 1951 38/

all the articles adopted by the Commission at its third session

were drafted for application in the context of treaties con­

cluded between States only. Thus, for instance, article 3,
concerning the capacity to make treaties, referred only to

States and did not cont~i,in the second paragraph relating to the

capacity of interndtional organizations which the Commission had

adopted at its previous session. J2/
27. The report of the CO~Jission on the work of its third

session contained a brief summary of the proceedings concerni.ng

the law of treaties. It did not contain, however, the text of

the druft articles adopted at that session and made no reference

to the question of treaties concluded by int~rnational organi­

zations. Md! In particular, it did not mention the decision

taken by the Commission on 7 June 1951.

4. Mr. Brierly's third report on the law of treaties

28. On 10 April 1952 Mr. Brierly submitted to the Commission a

third report on the law of treaties. A1/ The report contained

See above paras. 10 and 11.

See above para. 23.

See above para. 19.

Yearbook of the InternJtional Law Commission, 1951, vol. II,
A/1858, p. 139, para. 75. At' its 99th meeting, on 8 June 1951,
the Commission had expressly decided to omit from the report
the text of the articles in question since they "had been
only tentatively adopted". (Yearbook of le International Law
Commissi~~ 1921, vol. I, 99th meeting 9 paras. 22 and 23J

J[earbook of the Intbrnat~onal Law Commission, 1952, vol. II,
ilcN.4!54, pp. 5~~56.
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a revised version of the draft articles tentatively adopted by

the Commission ut its third session" In pursuance of 'the decision

taken on 7 June 1951, ~ the revised version referred exclusively'

to treaties concluded by States. The report was not considered

by the Commission,because, shortly before the opening of the

fourth session, Mr. Brierly resigned from membership. W

5. Mr. Lauterpacht's reports on the law of treaties

29. On 4 AUb~st 1952 the Commission elected Mr. (later Sir
•

Hersch) Laut6rpacht Special Rapporteur on the law of treaties

to succeed Mr. Brierly. gAl Ntt. Lauterpacht submitted two

reports on the tonic.

30. The first re~ortA21 was dated 24 March 1953. It contained

a set of draft articles divided into three parts entitled respec­

tively "I. Definition and nature of treaties", "II. Conclusion

of treaties" and "Ill. Conditions of validity of treaties". Two

of the provisions contained in those draft arti0les referred to

"organizations of States". .4.§/ The first provision appeared in

article 1, which read:

"Essential requirements of a treatil

"Trea'cies are agreelnents between States, including organi­

zati'ns of States, intended to create legal rights and obligations

of the parties. H kJJ
31. Paragraph 3 of Mr. Lauterpacht's commentary on article 1

See above para. 23.
Yearbook of the Intbrnational Law Commission, 1952, vol. II,
A!2163, p. 69, paras. 49 and 50.
Ibid., 1952, vol. II, A/2163, p. 69, para. 51.
Ibid., 1953, vol. II, A/CN.4/63, pp. 90-162.
For the meaning of this expression s~e below para. 32.
Yearbook of the Inte:.rnational Law Commission, 1953, vol. II,
A!CN.4!63, p. 93.
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related to thE7 words "includine.; oreani7.ations of StAtef-l". The n~ra­

eraph read ~

" 'Treaties are agreements between States, includine
organizations of States, ••• ' States can exercise
their capacity to conclude trAatiE7A either individuAlly or
when actine collectivel.y as orGani7.ationR creat~d by a
treaty. It follows that a~reements concluded by inter­
national organizations with States or other international
organizations must be regarded as treaties provided
that the.y otherwise qualif,V as treaties under the
terms of thi:':1 articlee These include treaties concluded
by the Unitea Nations A§/ with members of the United
Nation.s (suoh as the Agreement between the United Nations
and the United States of Amerioa regarding the Headquarters
of the United Nations: United Nations, Treaty Series, vol.
II, p. 11), and with States whioh are not members of the
United Nations (suoh as those with Switzerland on the
Privileges and Immunities of the Unit€d Nations: '!pid.,
vol. I, p. 163; concernin5 the Ariana Site, ibid., p.
153; and conoerning postag6 stamps for the Geneva
Offioe of the Uhited Nations: ibid., vol. 43, p. 327);
and a number of agreements with speoialized agenoies
and other international organizations. They also inc1ude
agreements oonoluued between oT. by internutional organi­
zations other than the United Nations such as those
oonoluded by the speoialized agencies between themselves
(suoh as the agreement of 194~ betwe.en the Food and
Agriculture Organization and the World Health Organi-
zation providing for olose co-op~ration and consultation
in matters of common conoern: ibid., vol. 76, p. 172), or
with States (for instance, the agreernent and aooompanying
instruments between~the Internutional Labour Organization
and Switzerland of 27 r~y 1948: ibid., vol. 15, p. 377.)
These agreements to which the United Natil)nS or a
specialized agency are parties have been properly registered
under the provision of Artiole 102 of the Charter whioh
requires the registration of treaties and international
agreements. It has been suggested that the circumstance
which makes them registrable is not that the United

A§/ lISee generally C. Parry, Treaty Making Power of the United
Nations in British Year Book of International Law~ vol. 26
(1949), pp. 108-149." (Mr. Lauterpachtts footnote)
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~ations or a specialized agency are a party but that at
least one party is a member of the United Nations. How­
ever, a considerable ntwber of agreements have been properly'
registered to which only the United Nations and specialized
agencies are parties. ~ Neither has the use of the
instrumentality of registered agreements been limited, among
organizations of States, to specialized agencies as may be
seen from the agreement of 25 January 1951 between the
United Nations ]nternational Children's Emergency Fund and
the Government of Paraguay concel'ning the activities of
the former in Paraguay (ibiq., vol. 79, p. 10). On
occasions a n~~ber of international organizations appear
as a contracting party on the one side and a State on the
other. ~ International practice shows examples, even
prior to the establishment of the United Nations, of
agreements concluded between States and international
organizations or international organs. Thus on 28 June
1932 an agreement, registered with the League of Nations,
was concluded between Yugoslavia, Romania and the
International Commission of the Danube concerning the
setting up of special services at the Iron Gates (League
of Nations, Treaty Series, vol. 140, p. 191; M. Hudson,
Internationl Legislation, 6, p. 47). On 4 August 1924,
the Reparations Commission concluded a comprehensive agree~

ment with Germany (League of Nations, Treat~ Series, vol.
41, p. 432; M. Hudson, £E. cit., vole 2, p. 1301). There
are other examples of such 'treaties.

W . "The reasons which, it may be assumed, have prompted
the Secretary-General to register these and othbr inter­
national agreements to which specialized agencies are parties
are cogently stated in an article contributed to the
British Year Book of International Law, vol. 25 (1948), by
Mr. O. Schachter, a member of the Secretariat of the
United Nations (pp. 130-132)." (Mr. Lauterpacht's footnote)

2£V "For instance, in the Basic Agreement of 15 December 1950
between the United Nations, the Food and Agriculture Organi­
zation, the International Civil Aviation Organisation, the
International Labour Organization, the United Nations
Educational, Scientific and Cultural Organization and the World
Health Organisation, and the United Kingdom being the Admini­
Strative Power of CYrenaica and Tripolitania, for the provision
of technical assistance: United Nations, Treatl Series, vol. 76,
p. 122." (Mr. Lauterpacht's footnote)
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"There appears to be no decisive reason why" subject
to any modification as examined in Part VII ~. of this
draft of a Code of the Law of Treaties, the rules ot}H~r­

wise applicable to treaties should not apply to those
concluded by or between international organizations created
by and composed of States. On the contrary, it would seem
desirable to direct political and juristic effort to making
available, in the interest of the progressive integration
of in'bernational society on a functional basis, the experience
of the law of treaties to the collective activities of States
in their manifold manifestations. :&.! This is so also
for the additional reason that the part of multilateral
treaties is likely to grow on a world of growing inter­
dependence -- not only because of the emer6ence of new
interests calling for intern~tional regulation of gener~l

character, but also because in many cases thE:' essential
uniformity or identity of the subject matter of questions
regulated in the past by bilateral agreements may increas­
ingly call for the adoption of th~ machinery of multi-
lateral treaties as being best suite~ to give effect to
such uqiformity or identity. The achievement of that
object will not be facilitated by questioning the funqa­
mental quality of treaties in relation to the instrlli~ents

in question." 2l!
32. In paragraphs 2 and 3 of a note appended to the commentary

on article 1, Mr. Lauterpacht explainp,d the meaning of the

expression "organization of States l
! and reverted to the question

Part VII was one of the parts of the draft which Mr. Lauter­
pacht would have submitted at a later stage if he had not
resigned his membership in the Co~nission in 1954. It would
have 'been entitled "Rules and pri.nciples applicable to
particular types of treaties" (See Yearbook of the Inter­
!Lational Law Commission, l2~, vol. II, A!CN.4!63, p. 90,
para.· 1.)

" "Article 748 of Fiore's Internati.onal Law.Codified lays
do~~, in the fifth edition which appeared in 1915, that the
capacity to conclude treaties may be 'possessed by associ­
ations to which international personality has been attri­
buted'. 11 (Mr. Lauterpacht's footnote)

Yearbook of the International Law Commission 1 3, vol. II,
AlCN.4 63, p. 96.
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of treaties concluded by intbrnational organizations. The

paragraphs read:

"2. Treaties aB agreements tu which organiza'cions
of States are parties. The expression 'organizations of
States' is here intended as synonymous with the expres­
sion 'int~rnational organizations' conceived as entities
which are created by treaty between States, whose member­
ship is composed primarily of States, which have permanent
organs of' their own, and whose international personality
is reoognized either by the terms of their constituent
instrument or in virtue of express recognition by a treaty

-concluded by them with a State.

"The question, already referred tc> in the comment,
whether the Code on the Law of Treaties to be drafted by
the Commission should concern itself with treaties con­
clud~d by international organizations was discussed by
the Co~nission during its sessions in 19,0 and 1951. The
vie\'t which it provisionally adopted \'tas that agreements
by or between organizations of States do not fall within
the province of the law of treaties to be formulated by
the Commission. ~ That view, it is submitted, needs
revision. The fact of the existence of the very great
number of agreements concluded by and between the various
international organizations would render incomplete and
deficient any codification of the law of treaties which
would leave suoh agreements out of account. Numerous
agreements of this type have been entered into by the
United Nations as such. A substantial number of them
hav~ been concluded by the Eoonomic and Soci~"l Council in
pursuanoe of Article 63 of th~ Charter which provides that
the Economic and Social Council may enter into ab~eements

with specialized agenoies defining the terms on which the
agenoy concerned should be brought into relationship ~ith

the United Nations. 521 A large number of agreements

~ See above para. 23.

521 "These agr&ements are nON in force between the United Nations
and ten specialized agencies, namely, the International
Labour Organisation, United Nations Educational, Scientifio
and Cultural Orgdnization, Food and Agrioulture Organization,
Intern~J.tionaJ. Civil Aviation Organizt:i,tion, the Fund, 'the
Bank, World Health Organization, the Universal Postal Union,
International Teleoommunication Union and World Meteoro­
logical Organi~ation. A detailed stUdy of the history of
these agreements and an analysi~ of their provisions is con­
tained in thE":: Report _of Aotion taken ih p_UFsuance of the
~eements b~tween the United Naticns and the Specialized
j\genoie~ (Offioial Reoords of. the Eco.norni~_Clnd Socia~ Counoil.,
ninth Session, E/1317). See also Sharp, International
Organization, 'vol. 1 (1947), pp. 460-474 and 2 (1948), pp.
247-267. " [MI". Lau't6-rpacht' s footnote)
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have been concluded between the various specialized agencies
such as the International Labour Organ~aation, the Food and
Agricultt.tre Organization, the United Nations Educational,
Scientific and Cultural Organization and the World Health
Organization. These agreements are what has been described
as 'essentially treaties of amity and goodwill' ~ inas­
much as they provide for close co-operation and consultation
in matters of common concern. That feature does not deprive
them of the character of treaties. The same applies, more
conspicuously, to tr:e great number of agreements conclud.ed
between the specialized agencies with various States con­
cerning the legal status and the immunities of these
organizations, as well as in other matters, within the
territories of the States concerned. These include agree­
ments between the United Nations and the United States of
America, the United Nations and Switzerland, the United
Nations ~ducational, Scientific and Cultural Organization
and France, the Internaticnal Labour Organization and
Switzerland, the World Health Organization and
SwitzeI~and, the Food and Agriculture Organization and
Italy, the International Civil Aviation Or~dnization and
Canada, the Inte~national Refugee Organization and
Switzerland, the International Telecommunication Union
and Switzerland, and Universal Postal Union and Switzer­
land. An analysis of any of these treaties will show
how closely they approach the traditional type of treaty.
Thus the final clauses of the agreement concluded
between the Swiss Federal Counoil and the World Health
Organization on 12 January 1949 and regulating the legal
status of th& World Health Organization in Switzerland
read like the final clauses of most other treaties ~ith

regard to settlement of disputes as to the interpretation
a.nd application of the agreement, entry' into force, approval
by the competent constitutional authorities, modification
and denupoiation of the agreement, and the like (United
Nations, Jreat¥ Series, vol. 26, p. 333). The degree to
which agreements concluded by international organizations
exhibit and have been judicially treated as exhibiting
the common characteristics of treaties may be gauged from
the manner in which Judge Read in his opinion in the case
concerning the international status of pouth West Afr~ca

"C.W. Jenks, British Year Book of International I,aw, vol. 28
(1951), p. 68." (Mr. Lauterpacht's footnote)
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considered the question whether as the result of a series
of acts and declarations of the Government of South Africa
an agreement had been brought about between the United
Nations and South Africa. He said: 'It is unneces~ary to
discuss the juridical nature of an international agreement.
It is s~ffictent, for the present purposes, to state that
an "arrangement agreed between" the United Nations and the
Union Lof South Africa] necessarily included two elements:
a meeting of minds; and an intention to constitute a legal
obligation.' (I.C.J. Reports 1950, p. 170)

"Agreements by and between international organizations
have now become a prominent feature of international rela­
tions. .The international personality of international
organizations - i.e., of organizations of States - is
becoming generally recognized. The capacity to conclude
treaties is both a corollary of international personality
and a condition of tne effective fulfilment of their func­
tio~s on the part of the international organizations. It
is, for instance, with the help, inter alia, of some such
chain of reasoning that the International Court of Justice
in the advisory opinion on Reparation fo~ injuries suffered
in the service of the United Natiuns affirmed the inter~ .
national personality of the United Nations. After referring
to the Convention on the Privileges and ImmunitiHs of the
United Nations of 1946 which 'creates rights and dut~es

between each of the signatories and the Organization', it
said: 'It must be acknowledged that the Members [of the
United Nations], by entrusting certain functions to it,
with the attendant duties and responsibilities, have
clothed it with the competence required to enable those
functions to be effectively discharged.' (I~C.J. Reports
~, p. 179.) The treaty-making power of international
organizations is one of the significant instruments for
the{r proper functioning and it seems desirable that th~t
inst~ument should receive adequate recognition and elabor­
ation. In fact, there would appear to be no reason Why,
in the sphere of the treaty-making power, States acting
collectively should not be in the position to do what
they can do individually. Quite apart from the function
of the International Law Co~~issi0n to develop inter­
national law, the treaty-making power of international
organizations has bE:.·.;ome so much part of international
practice that the inclusion, within the category of
treaties, of the agreements made by and between them will
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come in fact within the function of the Co~nission concerned
with the codification of existing law. It would be unsatis­
factory, it -is submitted, to adopt the position ~hat al­
though agreements made by internaticnal organizations are
treaties they ought, for one reason or another, somehow to
be left out of the orbit of the Law of Treaties as codified
by' the International Law Commission. Any such limitation
of the codification of the law of treaties is probably as
open to objection as the exclusion, from its purview, of
exchanges of notes - a subject discussed, from this point
of view, in the comment to article 2. Reasoning of that
character might lead to the exclusion of what some
consider to be legislative treaties - which, in their
opinion, differ radically from the traditional type of
contractual treaties. The result might be to reduce to
inconspicuous dimensions the entire task of codification
of the law of treaties. The work of the Co~nission on
the subject ought to be complete both as a matter of prin­
ciple and, as a matter of' 'assisting in the development of
What is becoming a growing and beneficient aspect of
relations of States. For these reasons although at its
session of 1951 the Commission seems to have decided not
to include in the codification of the law of treaties
agreements made by and between internaticnal organizations,
it is submitted that that decision ought not t~be adhered
to. In so far as, in particular matters, specific types
of treaties req~ire regulation differing from that applying
to treaties generally, the consideration and formulation
of such modif~cations falls properly within the purview of
codification.

"3. The wording 'agreements between States, including
organizations of States' has not been adopted without a
previous consideration of alternative formulations. The
purpose of the wording as formulated is to lay down, in
the first instance, that only States or organizations of
States can be parties to treaties. The present formulation
is also intended to exclude the inference that it is suffi­
cient if an instrument is concluded, on the one part, by
a State or an organization of States and that the other
party need not be a State or an organization of States. The
wording 'agreements between States and (or) organizations
of States' might equally lend itself to a wrong inter­
pretation. In fact there are three kinds of agreements,
from the point of view of the parties thereto, contemplated
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in the present article: (1) agreements between States;
(2) agreements between States and organizations of States;
(3) agreements between organizations of States. It is
believed that the present wording includes all three
categories.'~ 511

33. A second provision in the draft arti.cles submitted by

Mr. Lauterpacht in his first report used the expression

"organization of States". That provision appeared in paragraph

1 of article 7, entitled "Accession". The paragraph read:

"1. A State or organization of States may accede
to a treaty, which it has not signed or ratified,
by formally declaring in a written instrument that
the treaty is binding upon it."

34. In his commentary on article 7 I~. Lauterpacht observed

that:

"The article as formulated provides for the possi­
bil~ty of accession by international organizations.
This is in accordance with the scheme of the present
draft which recognizes the treaty-making power both of
States and of organizations of States. Obviously the
practical possibility of international organizations
becoming parties to multilateral treaties is limited.
The World Meteorological Organization cannot, consis­
tently with its purpose, aspire to participate in the
convention concerning, say, the regulation of whaling.
However, any limitation of the right of international
organizations to become parties, by accession, to
multilateral conventions must take place, by reference
to the above considerations, in accordance with paragraph
2 of the article, 2§/ in which the right of accession is
dependen t upon the parties to the treaty." :YiJ

Yearbook of the International Law Commission, 1953, vol. II,
A/CN.4!63, pp. 99-100.

Paragraph 2 of article 7 read:
"2. Accession is admissible only subject to the provisions

of the treaty."

Yearbook of the International Law Commission 3, vol. II,
A CN.4 63, p. 18, para. 3.
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35. Mr. Lauterpacht's second report on the law of treaties 60/

was dated 8 July 1954. It contained additions to and revisions

of some of the provisions appearing in the draft articles sub­

mitted the pr~vious year. None of those additions or revisions

were relevant to the question of treaties concluded by inter­

national organizations.

36. Mr. Lauterpacht's reports were not discussed by the Commission

since, upon his election to the Interna.tional Court of Justice in

1954, he resigned from membership in the Commission before it

resumed consideration of the law of treaties'.

6. Sir Geral~ Fitzmaurice's reports on the law of
treaties and the decision taken by the Commission

, on 22 April 1959

a) Sir Gerald Fitzmaurice's reports

37. In 1955, during its seventh sescion, the Commission appointed

Sir Gerald Fitzmaurine Special Rapporteur on the Law of Treaties

to succeed Mr. Lauterpacht. 61/ At the next five sessions of the

Commission, from 1956 to 1960, Sir Gerald Fitzmaurice presented -.. .
five reports on the topic. Each report contained a set of articles

forming part of a draft code 62/ on the law of treaties. The

code covered the following matters:

Ibid., 195i, vol. II, A/CN.4/81, pp. 123-139.

_y...,e..;;";ar..........b...o...ok o_f__t_h;;;"e;,.,,.,;;;I_n_t_e;,;;;r_n~a_t,;;;i_o_n_aJ..;;;....;L;;;;.a;;;;.w~C_o;;,;;m;.;,;;m;;,;i;;;.;;s_s;,,;;i;;.;o_n;;..L...~""",vol. II,
A 2934, p. 42, para., 32.

62/ In his first report, Sir Gerald Fitzmaurice set out the
reasons why he believed that the codification of the law
of treaties should take the fo~m of a code and not of a
draft convention. (Yearbook of the International Law
Commission, 1956, vol. II, A!CN.4!101, p. 106, para. 9
and p. 107.)
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i) scope of the code, definitions, general principles,

framing, conclusion and entry into force of treaties (first
report); 63/

ii) termina In and suspension of treaties (second report); ~
iii) essential validity of treaties (third report); ~
iv) effects of treaties as between parties (fourth report); 66/

v) effects of treaties in relation to third States (fifth

report). m
38; As will be seen below, only the first of the five reports

Was discyssed by the Oommission. That report included four

articles - articles 1, 2, 3 and 9 - which contained provisions

relevant to the question of treaties concluded by international

organizations.

39. Article 1, entitled IIScope" included a paragraph 3 relating

to treaties entered int0 by international organizations. The

paragraph, wh~vb was placed in square brackets, read:

"L3. The provisions of the present Code relating
to the powers, faculties, rights and obligations of
States relative to treaties, are applicable, mutatis
mutandis, to international organizations, and to
treaties made between them, or between one of them and
a State, unless th~ contrary is indicated or results
necessarily from the context.JIt 68/

I:1 his commentarcl on the article, Sir Gerald explained that:

EJI Yearbook of the International Law Commission 6, vol. II,
A CN.4 101, pp. 104-128.

~ Ibid. , 1957, vol. II, A/CN.4/107, pp. 16-70.

~ Ibid. , 1958, vol. II, A/ON.4/1l5, pp. 20-46.

§.§/ Ibid. , 1959, vol. II, A/CN.4/120, pp. 37-81.

m Ibid., 1960., vol. II, A/CN.4/130, pp. 69-107.
2§/ Ibid. , 1926~ vol. II, A/CN.4/101, p. 107.
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"Paragraph 3 has been placed in square brackets,
the decision to include treaties entered into by
international organ.izations" being provisional." §l/

40. Article 2 l~as enti tIed "Definition of treati'. Paragraph

1 of the article read:

"1. For the purposes of the application of the
present Code, a treaty is an international agreement
embodied in a single formal instrument (whatever its
name, title or designation) made between entities both
or all of which are subjects of international la~

possessed of international personality and treaty­
making capacity, and intended to create rights and
obliGat~ons, or to establish relationships, gov~rned

by international law." 1!21
The commentary on the paragraph contained the following passage

relating to the words ~'nrade between .' •• subjects of international

law possessed of international personality and treaty-making

capacity".

"This formula, it is believed, includes States, and
the types of internatlonal organizations that Vlould
be covered by the judgement of the International
Court in the case of injuries suffered in the service
of the United Nations; 1JJ but i t ~ould exclude
individuals • •• Since the Commission has not excluded
the idea of covering treaty-making by international
organizations in the present Code, ]gj this general
formula may be aoceptable." 1JJ

B2/ Ibid., 1956, vol. II, A!CN.4!101, p. 117. Sir Gerald
was apparently referring to the deoision taken by the
Commission on 21 June 1950 (see above paras. 14 to 18.)
It will be recalled that one year later, on 7 June 1951,
the Commission reversed that decision (see above para. 23).
That action, however, was not recorded in the Commission's
1951 report (see above para. 27).

1Q( Ibida, 1956, vol. II, A!CN.4!10l, p. 107.

111 Reparation for Injuries suffered in the Servioe of the United
Nations, Advisory opinion, I.C.J. Reports, 194i, p. 174.

]gj See above footnote 69.

111 Yearbook of the International Law Commission 1 6, vol. II,
A CN.4 101, p. 117.
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It should be noted that the words in question were not placed

in square brackets.

41. Article 3 defined cer'cain terms used in the draft Code.

Paragraphs a) iii and b) referred to international organizations.
,

They were placed in square brackets "for reasons already indi-

cated". W The paragraphs read:

"For the purposes of the present Code:
(~) In addition to the case of entities recognized

as being States on special grounds, the term 'State':

• • • • • • • • • • • •

[(iii) Subject to article 1, paragraph 3,12/
includes international organizations;]

L(:2.) The term 'international organization' means a
collectivity of States established by treaty, with a con­
stitution and common organs, having a personality distinct
from that of its member-States, and being a subject of
international law with treaty-making capacity;]" 1£V

42. Article 9 wa.s entitled "The exercise of the treaty-making

power". Paragraph 2 1b) related to the treaty-making power of

international organizations. The paragraph was placed in square

brackets. It read:

"2. On the international plane ••• the vreaty-making
power is exercised:

• • • • • • • • • • • • • • •

[(£) In the case of an international organization,
,by such methods as a~e provided for in its consitut~on,

or decided upon by its competent organs acting within
the limits of their functions; but, if nothing else is
indicated or decided on, by the Secretary-General of the
~rganization.]1t IJ.!

W Ibid., 1956, -vol. 11, A/CN.4/101, Commentary on article 3, Pit 118.

12/' See above para. 39.
1£V Yearbook of the Int8rnational L~w Commission, 1926, vol. 11,

A!CN.4!101, pp. 107-108. ~

IJ.! Ibid., 1956, vol. 11, A/CN.4/101, p. 108.



- 35 -

b) !he prel~minary exchang~ of views held in 1956

43. During its eighth session, in 1956, the Commission held a

preliminary exchange of views on Sir Gerald Fitzmaurice~s first

report on the law of treaties. That exchange of views took place

at the 368th, 369th and 370th meetings.

44. At the 368th meeting, on 15 June 1956, Sir Gerald Fitzmaurice

requested members of the Commission to express views on five

questions of which the last concerned treaties concluded by inter­

national organizations. His statement relatin~ to that question

is reported as follows in the summary record of the 368th meeting:

"Sir Gerald FITZMAURICE, Special Rapporteur, said •••
[that] the questions on which he 'would be grateful for
an expression of views on the pa~t of members of the
Commission were as follows:

• • • • • • • • • • • • • • • • •

"(v) At itsbhird session, the Commission had decided
to leave aside the question whe'th~r the code should cover
treaties made b~ and with international organizations. It
had decided that the code should be drafted in the first
place so as to cover States only. ~ The question
whether the articles so drafted could be applied to inter­
national organizations as they stood, or would require
modification, could be decided later. Sir Hersch Lauter­
pacht in his rep?rts 121 had definitely included inter­
national organizations. He himself had mentioned the
~natter in his report in the commentary on articles 1(3)
and 2( 1) 801 • ~. • He fel tit would be desirable to
take a final decision as to whether 'international

1§/ See above para. 23.

121 See above paras. 30 to 34.
801 See above paras. 39 and 40.
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organizations should be covered, and if so in what
form." 81/

45. In reply to Sir Gerald Fitzmaurice's fifth question,

Messrs. Hsu 82/ and Krylov §J/ said that Mr. (by then Sir

Hersch) Lauterpacht had acted wisely in departing from the

decision taKen by the Commission on 7 June 1951 ~ and in

dealing in his draft articles~ with treaties to which inter­

national .or,anizations were parties. On the other hand, Messrs.

Edmonds, 86 Fran90is, §1/ Pal,88/Sandstram §JJ, SPiroPoulos,2!JI

and Zourek 211 expressed the belief that, for the time being,

the code on the law of treaties should be drafted with reference

to States only. The question of treaties to which international

organizations were parties was relatively new and required

further study. Accordingly, the decision taken by the Commission

on 7 June 1951 should be maintained. Faris Bey el-Khoury 91J
was opposed to the application of the code to treaties to which

international organizations were parties since the Intbrnational

COUI't of Justice could not pronounce on the validity of such

81/ Yearbook of the International Law Commission, 1926, vol.I,
368th meeting, para. 47. At the same meeting, Sir Gerald
recalled the previous decisions taken by the Commission on
the matter and the views expressed by Mr. (by then Sir
Hersch) Lauterpacht in his first report (paras. 54 to 57 of
the summary record) •

82/ Yearbook of t1}e International Law Commission, 1926, vol. I,
369th meeting, para. 23.

§J/ Ibid., 1956, vol. I, 369th meeting, para. 6.
~ See above para. 23.

~ See above paras. 30 to 34.

86/ Yearbook of the International Law Commission, 1956, vol. I,
369th meeting, para. 43.

~ Ibid., 1956, vol. I, 369th meeting, para. 27.
88/ Ibid.: ~926, vol. I, 369th meeting, para. 16.
§JJ Ibid., 1956, vol. I, 369th meeting, para. 48.
2!JI Ibid., 1956, vol. I, 368th meeting, para. 72.
211. Ibid., 1926, vol. I, 369th mee:iing, para. 57.
~ Ibid., 1956, vol. I, 369th meeting, para. 32.
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treaties. Mr. Liang, 2JI Secretary of the Commission, observed,

however, that international organizations were a part of inter­

national life and should be covered by the code on the law of

treaties. The only question was how to cover them. He was not

in favour of the formula suggested by Mr. Lauterpacht of referring

·to "States, including organizations of States". W The two

entities could not be dealt with as if they were identical. The

best course might be to draft the code with reference to treaties

concluded betwee~ States and then see what changes were required

to apply it to treaties to which international organizations were

parties.

46. At the Commission's 370th meeting, on 19 June 1956, Sir

Gerald Fitzmaurice summarized the debate on the fifth question

he had submitted. His statement is reported as follows in the

swnmary record of the meeting:

"On the question whether the code should cover treaties
made by and with intern~tional organizations, the general
feeling of the Commission appeared to be that it should.
That international organizations possessed of international
personality han treaty-making capacity was beyond question.
Agreements such as those between the United Nations and
most of its Members on privileges and immunities were
undoubtedly international instruments and should be covered
by the code. But, as Mr. Frangois had pointed out, the
question was relatively young. He accordingly proposed to
draft the code with reference to States only, but bearing
constantly in mind the question of its application to
international organizations. The Commission could then
judge whether the various articles might be adapted to
apply to international organizations, or whether a special
section rlould be required." 9.:iI

2JI lPid., 1956, vol. I, 369yh meeting, par-a. 66.

241 See above para. 30.

9.:iI Yearbook of the International Law Commission, 1956, vol. I,
370th meeting, para~ 12.
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c) The decision taken by the Commission on 22 AEril 1959

47. The Commisoion resumed consideration of the topic of the

law of treaties at its eleventh session in 1959. The discussion

of the topic centered on the draft ~ticles submitted by Sir

Gerald FitzmaUrice in his first report. 2]( At the outset

of that discussion, during the Commission's 480th meeting on

21 April 1959, Sir Gerald, ~iho had been elected Chairman for the

eleventh session, suggested that paI'agraph 3 of article 1 9.1.1
of those draft articles should be left aside for the time being

in view ~f the decision taken by the Commission on 7 June 1951. 2§/
No action was taken on that suggestion at the 480th meeting.

48. At the 48lst meeting, on 22 April 1959, Mr. Yokota asked

for "an explanation of the status of article 1, paragraph 3".221
Sir Gerald's reply to Mr. Yokota's question is set out as follows

in the summary record of the meeting:

It. • • The Commission had entertained no doubts that
international organizations such as the United Nations
possessed treaty-making capacity, an advisory opinion
which had been confirmed by the International Court of
Justice in the case concerning the reparation for in­
juries suffered in the service of the United Nations 106/

2]( See above paras. 37 to 42.

21/' See above para. 39.

2§/ Yearbook of 'the International Law Commission, 1959, vol. I,
480th meeting, para. 9. For the decision of 7 June 1951
see above para. 23.

221 Ibid., 1959, vol. I, 481st m~eting, para. 24.

100/ There is an obvious mistake in the summary record. The
relevant par't of the sentence quoted, above should be
corrected to read: "••• treaty-making capacity - a
capacity which had been confirmed by an advisory opinion
rendered by the Int~rnationa1 Court of Justice in the case
concerning the reparation for injuries suffered in the
service of the United Nations - and had agreed • • • It •

For the advisory opinion above, see above footnote 71.
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and had agreed that they should be covered by the code. 1011
Complications w01ild, however, be introduoed if an attempt
were made to deal simultaneously both with treaties between
States &ld with treaties between international organizations.
It had thbrefore been thought preferable that tht1 code
should be drafted in the first place to cover treaties
beJ\iwe(::n States and that subsequently the Commission might
see whether the code would apply, with some modifications,
to international organizations or whethH!' they mu;,;t be 102/
dealt with in a separate section. Article 2, paragraph 1,
as it stood would cover both matters, since the reference
to the State had been deliberately omitted, though many
articles might not readily cover both cases in the form
of words." 103!

49. Again according to the swnmary record of the 48lst meeting:

"Mr. Tunkin, supported by Mr. Yokota, proposed that the
Commission decide first to deal 101ith treaties among States
and then to examine to what extent the articles were
applicable to treaties concluded between international
organizations and between them and ~tates." ~

The Commission adopted that proposal without discussion. It

thus confirmed the decision it had taken on 7 June 1951.~

7. The articles of the draft code on the law of
treaties adopted.bY t~e Commission in 1959

50. As a result of its consideration of Sir Gerald Fitzmaurice's

fi,r.st report, the Commission at its eleverlth session adopte..i

fourteen articles - numbered respect~vely 1 to 10 and

See above paras. 14 to 18.

See above para. 40.

Yearbook of the International Law Cornmission, 195~, vol. I,
48lst meeting, para. 27.

Ibid., 1959, vol. I, 48lst meeting, para. 28.

See above para. 23.
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14 106/ to 17 - of a draft code on the law of treaties. It

included the text of the fourteen articles with commentaries

in Chapter II of its report on the work of the eleventh session.~
51. Articles· 1 and 2 were grouped under the heading "Introductory

articles". The remaining articles formed part of the first

chapter of the draft code, entitled "The validity of treaties".

They dealt with the negotiation, drawing up and authentification

of the text of the treaty and with the conclusion of and parti­

cipation in tL,e treaty and its entry into force.

52. It will be recalled 108/ that the draft articles submitted

by Sir Gerald Fitzmaurice :n his first report contained several

provisions which were relevant to the question of treaties con­

cluded by international organizations'. The provisicns in question

were omitted from the ,draft code,with the exception of those

appearing in paragraph 1 of article 2. 1S!:l! The Commission

incorporated that paragrapn, in a modified form, in the text of

article 2 of the draft, code. As adopted by the Commission,

article 2 read:

See above para. 40.

t:. '10_ The Commission inserted ih its report the following note_..
before the text of article 14:

"[articles 14 to 17J would be preceded by certain
articles not yet taken up by the Commission".

Year ook. of the Int~rr.national Law Commission, 1959, vol., II,
A 4169, p. 105.

Yearbook of th6 International Law COlllmission, 1959, vol. II,
jl/4169, pp. 92-109.

See above paras. 3b 'to 42.
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"Meaning of an international agreement

"For thE:: purposes of the present Code, an inter­
national agreement (irrespective of its form or
designation') means an agreement in written form
governed by internat~.o~al. law and concluded between
two or more States, or other subjects of inter­
national law, possessed of treaty-making capacity.
This agreement may be embodied either:

(a) In a single formal instrument; or
(b) In two or more related instruments con·..

stituting an integral whole." llQ!
The international agreements defined in article 2 came under the

scope of the draft code in pursuance of paragTaphs 1 and 2 of

article 1, which read:

"Article 1

"Scope of the Code

"1. The present Code relates to all forms of inter­
national agreements comprised by -the definition given in
article 2, irrespective of their particular form or desig­
nation or of whether they are embodied in a single instru­
ment or in two or more related instruments.

112" Unless the context otherwise requires, the term
'treaty', for the purposes of the present Code, covers all
forms of international agreement:=:, to which the Code relates.
This does not, however, affect the characterization or
classification of particular instruments under the internal
law of any Stat~, for the purposes of its domestic con­
stit:utional processes. 1I Ill!

53. Article 2 contained the only provision in the draft code

referring to agreements concluded by "subjects of international

law" other than States. In this connexion the Commission stated

in its commentary on article 2:

Yearbook of the International Law pommission, 1959, vol. 11,
A!4169 , p. 95.

Ib~d., 1959, vol. 11, A/4169, p. 92.
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"[The words in article 2: ] ' between States, ,or other
subjects of international law, possessed of treaty-making
capacity'. Who are these other subjects of international
law? The obvious case is that of international organi­
zations, such as the United Nations, whose international
personalit~.and treaty-making capacity was affjrmed by
the International Court of Justice in the 0ast of 'Repar­
ations for injuries suffered in the service of the United
Nations'. 112/ It will be recollected however, that
••• the Commission had decided in 1951 to 'leave aside,
for the moment, the q~estion of ••• international organi­
zations'; to 'draft the articles with reference to States
only'; and to 'examine later whether they could be applied
to international organizations as they stood or whether
they required modification'. 113/ It was implied by
this decision that the case of treaties concluded with or
between international organizations must be covered by a
cod.e on th~ law of treaties, Qut that this should be done
at a later stage of the work. At its present ~ession, the
Commission again considered this matter. It had no
hesitation in confirming the view that the case of
treaties concluded with or between international organi­
zations was of th& first importance and must be covered.
At the same time it reaffirmed the view that it would be
preferable to defer the matter to a later stage. The
topic of the law of treaties is a difficult and complex
one~ The Commission feels ttat its main principles and
rules can most effectively and certainly be established
on the basis of the traditional case of treaties between
States. The case of international organizations will in
any event require .~ separate study. Thereafter, either
the existing articles of the Code must be modified to
cover it, or a separate chapter to deal with that case
can be added.

lilt follows that, in the immediate context, the
phrase 'or other subjects of international law, possessed
of treaty-making capacity' wa~not included for the express
purpose of covering international organizations, though
it would in fact do so. It was inserted because, in the
opinion of the Commission, it always has been a principle
of international law that entities other than States
might possess international personality and treaty-
making capacity. An example is afforded b~ the case of

See above footnote 71.
See above para. 23.
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the Papacy, particularly in the period irr@ediately
preceding the Lateran Treaty of 1929, when the Papacy
exercised no territorial" sovereignty. The Holy See
was nevertheless regarded as possessing international
treaty-making capacity. Even now, although there is
a Vatican State which is under the territorial sover­
eignty of the Holy See, treaties entered into by the
Papacy are, in general, entered into not by reason
of territorial sovereignty over the Vatican State,
but on behalf of the Holy See, which exists separately
from that State." 1141

54. The Commission's report on the work of its eleventh session

was considered by the Sixth Co~nittee during the fourteenth

session of the General Assembly, in 1959. Most of the discussion

on chapter II of the report - which, it will be recalled, 1121
contained the draft code on the law of' treaties - centered on

the q11estion whether the draft articles on the topic should

remain in the form of a code, or should take the form of a con­

vention. Only passing references were made to the problem of

treaties to which international organizations are parties. 116/

1141 , vol. II,

1121 See above para. 50.

116/ At the 604th meeting of the Sixth Comnittee, on 30 September
1959, the representative of Italy observed that "agreements
emanating directly from international organizations were a
new field which should be given special study by the Com­
mission fl • (General, Assembly Official iRecorqs, Fourteenth
..§ession, Sixth Committee, 604th meeting, para. 5). At the
followin5 meeting of the Committee, on 1 October 1959, the
represer~tative of the Ukrainian Soviet Socialist Republic
stated:

"article 2 of the proposed code on the law of treaties
was somewhat confusing because it referred to an inter­
national agreement as being an agreement concluded be­
tween two or more States, or other subjects of inter­
nat~onal law, possessed of treaty-making capacity. It
was explained in the commentary that the expression
'treaty-making capacity' qualified the term 'States'
as well a~ the phrase ~other subjects of international
law~, which seemed to give the impression that some
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55. No provisions on the draft code on the law of treaties were

included in the resolutions whic~ the General Assembly adopted

as a result of its consideration of the Commission's report on

the work of its eleventh session.

116/ ( continued)

States might not be possessed of treaty-making
capacity. While th~t might be true of international
organizations, it was not true of States which, by
virtue of their sovereignty, had the right to con­
clude treaties. The point should be clarified,
particularly since the Commission admitted in the
repo~t that it had not been fully discussed, and
the~e were conflioting views within the Commission
itself." (l)id., 605th meeting, para. 31)
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B. THE SECOND PHASE: 1960-1966

56. On 6 December 1960 Sir Gerald Fitzmaurice resigned from

the Commiss:Lon upon his election to the International Court of

Justice. 111I On 26 May 1961, during its thirteenth sessio~,
the Commission appointed Sir Hurrlphrey Waldock as Special Rapporteur

on the topic of the Law of Treaties. 118/ During the same session,

the Commission held a brief debate on the topic and took several

decisions which were summarized as follows in its report to the

General Assembly:

"With a view to gJ.vJ.ng the new Special Rapporteur guidance
for his work, the Commission, at its 620th and 62lst
meetings, held a debate of a general character on the sub­
ject. At the conclusion of the debate the Commission
decided:

(i) That its aim would be to prepare 'draft articles on
the law of treaties intended to serve as the basis for a
convention;

(ii) That the Special Rapporteur should be requested to
re-examine the work previously done in this field by the
Commission and its special rapporteurs;

(iii) That the Special Rapporteur should begin with the
question of the conclusion of treaties and then proceed
with the remainder of the subject, if possible covering
th_ whole subject in two years. tI _lli.!

1. Sir Hmaphrey Waldock's first report o~

the law of treaties"";';';;__=---';;;";;;"-=-=0.;;._

57. In his first report on the law of treaties Sir Humphrey

1111 Yeq£E£.ok of the International Law Commission, 1961, vol. I,
t 580·cb. mee ting, para.. 4.

].18/ Ibid., 1961" vol. I, 597th meeting, para. 33.

l12/ Ibid., 1961, vol. II, A/4843, p. 128, para. 39.
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proposed to the Commission the texts of twenty-seven articles,

with comment~ries, divided into four chapters, entitled res­

pectively "General provisions", "r.rhe rules governing the con­

clusion of treaties by States", ItThe entry into force and regis­

tration of treaties" and "The correction of errors and functions

of depositaries". The first three chapters were submitted to

the Commission on 26 March 1962 1201, the last chapter, on 2

May 1962. 1211 In the introduction to his report, Sir Humphrey

explained that, in accordance with the decision taken by the

Commission the previous year 1221 he had framed the twenty-seven

articles with a view to their forming the basis of a convention.

He also explained that he intended to submit to the Commission

at a later date an additional group of articles, constituting

a fifth chapter entitled "The treaties of international organi­

zations".1231 He did not, however, ca:xry out th~t intention

in view of the decision taken by the Commission on 7 May 1962.1E4/

58. The texts of two of the articles proposed by Sir Humphrey

in his firs·t repo!'t - articles 1 and 3 - contained provisions

referring to treaties concluded by subjects of international

l'aw other than States. Article 3 referred also to the capacJ..ty

of international organizations to become parties to a treaty.

Yearbook of the International Law Commission, 1962,
A!CN.4!144, p. 27-
Ibid., 1962, vol. 11, A/CN.4/144/Add.l, p. 80.

See abov~ para. 56.

Yearbook of the Intern~tional

A CN.4 144, p. 30, paras. 10

See below paras. 65 and 66.

vol. 11,

11,
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a) Proposed texts of paragraphs Ca), (c) and Ch) of article 1

59~ The relevant provisions of the text proposed by Sir Humphrey

for article 1, entitled "Definitions", appeared in paragraphs

(a), (c) and (h). Paragraph (a) read:

"Article 1. Definitions

L "For the purposes of the present articles, t.he following
expressions shall have the meanings hereunder assigned to
them:]

"(a) International agpeement means an agreement
intended to be governed by international law and con­
cluded between two or more States or other subjects
of international law possessing international per­
sonality and having capacity to e.nter into treaties
under the rules set out in article 3 below." l:l2I

The international agreements defined in paragraph (a) were

brought under the scope of the articles by the provisions of

paragraph Cb) of article 1 and paragraph 1 of article 2. 126/

Those provisions read:

"Article 1. Definitions

• • • • • • • • • • • • • • • •

"(b) 'Treaty' means any international agreement
in any written form, whether embodied in a single
instrument or in two or more related instruments and
Whatever its particular designation (treaty, convention,
protocol, covenant, charter, statute, act, declaration,
concordat, exchange of notes, agreed minute, memorandum
of agreement, modus vivendi or any other appellation).

"Article 2. Scope of the present articles

"1. Exoept to the extent that the particular context
may otherwise require, the present articles shall apply

Ye~book of the InternatioRal Law Commission, 1962, vol. II,
AlCN.4!144, p. 31. For article 3 see below, paras. 62 to 64.
Ibid •., 1962, vol. II, A/CN.4/144, p. 35.
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to every international agreement which under the defi­
nitions laid down in article 1, paragraphs (~) and (~),
constitutes a treaty for the purpose of these articles.".

60. Sir Humphrey included in his commentary on article 1 the

followin~ o~t>servations on the expression "other subjects of

international law" appearing in paragraph (a) quoted above:

"The lexpression] • • • is designed (a) to leave no doubt·
as to the right of entities such as the Holy See to be
considered parties to international agreements and (b)
to admit the possibility of international organizations
being parties to international agreements. The obvious
case is the United Nations, whose capacity to be a party
to treaties was expressly recognized in the Regulations
adopted on 14 December 1946 by the General Assenillly,
concerning the Registration and Publication of Treaties
and International Agreements 1£1! and whose inter­
national personality and treaty-making capacity was
affirmed by the International Court of Justice in the
case of Re arations for In 'uries Suffered in the Service
of the Uni.~ed Nations. 128 In fao t, the number of
international agreements concluded by international
organizations in their own names, both with States and
with each other, and registered as such with the Secre­
tariat of the United Nations, is now very large, so
that inclusion in the general definition of 'inter­
national agreements' for the purposes of the present
articles seems really to be essential.

"But it is not enough that the party to the agree-
ment should be a 'State' or that it should be a 'subject
of international law'; it must also possess 'international
personality' and have 'capacity to enter into treaties'.
This requirement is designed to exclude a State which is
subordinated to another State, whether under a federal
const~tution of otherWise, and which under the appli-
cable constitutional agreements or arrangement does not
possess any distinct international personality and
treaty-making capacity. • • It is also designed to ex­
clude any question of agreements made by States or organi­
zations with private individuals or with corporate legal
persons from the category of international agreements••• tlW

..+211
:JJ:W
1S3J

See General Assembly resolution 97 (I), article 4, para. 1.

See above, footnote 71.
Yearbook of the International Law Cqmmission, 1962, vol. II,
A/CNe4/l44, p. 32, paras. (3) and (4).
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61. Paragraph (c) of article 1 proposed by Sir Humphrey read:

"(c) 'Party' means a State or other subject of
international law, possessing international personality
and having capacity to enter into treaties under the
rules set out in article 3 below, which has executed acts
by which it has definitively given its consent to be
bound by a treaty in force; 'Presumptive party' means a
State or other subject of international law which has
qualified itself to be a 'party' to a treaty which has
not yet entered into force." 130/

Paragraph (h) of artiole 1 read:

"(h) 'Signature' means the acts whereby a duly
auth.orized representative of a State or other Subject
of intern~tionCl,l law signs the treaty on behalf of
suoh State or other Subject of int~rnational law, and
includes initialling where, under the provisions of
article 8 below, initialling is equivalent to a full
signature. 'Signature ad referendum' means a signatur.e
expressly' made oonditional upon reference to and confirma­
tion by the State or other subject of international law
whose representative has so worded his signature." l3Y

Sir Humphrey's comment~ry on article 1 contained no observations

relatin6 to those two paragraphs.

b) Pr,Oposed tex~s of paragraphs 1 and. 4 of article 3

62. As proposed by Sir Humphrey, paragraph 1 of article 3,

enti tIed "Capacity to bec;ome a party to treaties", read:

Ibid., 196~, vol. II, A/CN.4/144, p. 31.

Ibid., 1962, vol. II, A/CN.4/144 p. 31. It should be
noted that paragraphs (i), (j), Ck) and (1) of article 1,
defining respectively the terms tlratification", "accessions",
"aoceptance" and Hreservation" referred only to States and
contained no mention of other subjects of international
law.
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"Article 3~ Capacity to become a par~y to trj3atie,s

"1. Capacity in international law (hereafter referred
to as international capacity) to become a party tu treaties
is ,possessed by every independent Stat~, whether ~ unitary
State, a federation or other form of union of States, and
by other' subjects of international law invested with such
capacity by treaty or by international custom." 13?!

In his commentary on the above text, Sir Humphrey explained that

"The phrase 'other subjects of international law invested
with such capacity by treaty or by international custom'
is desiBned primarily to cover the cases of international
organizations and agencies and other entities like the
Holy See.. • •" 133/

63. Paragraphs 2 and 3 of article 3 dealt with the case of

federations of States and C:cpendent State,s. Paragraph 4 con­

cerned international organizations. It read:

"4. International capacity to become a party to
treaties is also possessed by international organizations
and agencies which have a separate legal personality
under international law if, and to the extent that, such
treaty-making capacity is expressly created, or neces­
sarily implied, in the instrument or instruments pre­
scribing the constitution and functions of the organiz~­

tion or agency in question." JJ.4!
64. Sir Humphrey's commentary on paragraph 4 of article 3 'was

as follows:

"Paragraph 4 of Larticle 3J seeks to state the
general rule in regard to the treaty-making capacity
of international organizations and agencies. The
view has previously been expressed in the introduction to
this repor't thir,tt the appropriate method of dealing with
treaty-making by international organizations is to deal
with it in a separate chapter, 1321 and it may be

__ Cl

DY Ibid. , 1962, vol. II A/CN.4/144, p. 35.. ,
m Ibid. , 1962, vol. II, A/CN.4/144, p. 36, para. (2).

1.W Ibid." 1262, vol. II, A/CN.4/144, p. 36.

1JjJ See above para. 57.
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wondered why it is proposed to include a rule con­
cerning their treaty-making capacity in the prrsent
article. The reason is that it seems logical to
regard treaty-making capacity as a general matter distinct
from the procedure of treaty-making, and to include it
in chapter I. If this arrangement is accepted, then
the appropriate place for the general rule concerning the
treaty-making capacity of organizations is in the present
article. As to the rule proposed in paragraph 4, it is
based upon principles analogous to those laid down by
the International Court of Justice in its opinion on
Reparations for Injuries Suffered in the Service of the
United Nations for determining the capacity of the
United Nations to present an internationaJ claim. In
particular, it is based upon the statement 136/ of the
Court that: 'Under international law, the Organization
must be deemed to have those powers which, though not
expressly provided for in the Cha~ter, are conferred
upon it by necessary implication as being essential to
the performance of its duties.' " ]d]}

2. The decision taken by the Commission on .., Mal 1962

65. Sir Humphrey Waldockcs first report was considered by the

Commission at its fourteenth session. At the first meeting of

the session devoted to the report - the 637th, held on 7 May

1967 - Mr. Tunkin asked wheth8r the draft articles to be

adopted by the Commission should deal only with treaties con­

cluded by States. 1..18j In reply to Mr. Tunkin t s question the

Chairman made a statement which was recorded as follows in the

swnmary record of the meeting:

I.C.3. Reports, 1942, p. 182.

Yearbook of the International Law Commission 1 62, vol. II,
A CN.4 144, p. 37, para. 6.
Ibid., 1962, vol. I, 637th meeting, para. 27.
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"The CHAIRMAN said that the Commission would discuss
the present draft on the understanding that treaties
entered into by international organizations were not
within its scope." 1l2/

\

66. Since the Chairman's statement was not challenged, it

became a decision of the Commission itself. Subsequently, the

Commission recorded in paragraph 21 of its report the following

expanded version of that decision:

"The Commission again considered the question of'
including provisions concerning the treaties of inter-
national organizations in the draft artioles on the con­
clusion of treaties. The Special Rapporteur had prepared,
for submission to the Commission at a later stage in the
session, a final chapter on treaty-making by international
organizations. 14.01 He suggested that this chapter should
specify the extent to which the articles concerning States
apply to international organizations and formulate the
particular rules peculiar to organizations. The Commission~

however, reaffirmed its decisions of 1951 and 1959 ~J
to defer ex~nination of the treaties entered into by
international organizations until it had made further pro-
gress with its draft on treaties concluded by States. At
the same time the Commission recognized that international
organizations may possess a certain oapacity tu enter into
international agreements and that th r 3e agreements fall
within the scope of the law of treaties. Accordingly,
while confining the specific provisions of the present
draft to the treaties of States, the Commission has made
it plain in the commentaries attached to articles 1 and
3 ~ of the present draft articles that it considers
the international agr,eements to which organizations are
parties, to fall within the scope of the law of treaties." ID'

1l2/
l4.9i
:M1I
~

ID

Ibid .. , 1962., vol. I, 637th meeting, para. 28.

See above para. 57.

See above paras. 23 and 47 to 49.

See below paras. 79 and 92.

Yearbook of the International Law Commission 1 62, vol. II,
A 5209, p. 161, para. 21.
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3. The rovisional draft articles
ado ted b the Commission in 1

the law of treaties
articles 1 to 2

67. As a result of its consideration of Sir HUIllphrey Waldock's

first report, the Commission adopted at i'~s fourteenth session,

held in 1962, a provisional draft of twenty-nine articles' on the

law of treaties. The provisional draft was entitled "Part I ­

Conclusion, entry into force and registration of treaties". It

was included, together with commentaries, in Chapter 11 of the

·Commission's report on the work of its foUrteenth session. 144/
68. Paragraphs 1 (a) of article 1, 1 ?nd 3 of article 3 and

2(b) and 6(c) of article 4 contained provisions referring to

treaties concluded by subjects of internation~l law other than

States. A brief account of the travaux prep~atoires of those

provisions is given in the following sub-sections. The account

is limited to the arguments and proposals ~hich were relevant

to the subject matter of this Suryey.

144/ Ibid., 1962, vol. 11, A/5209, pp. 159-186.

1421 For the text of paragraph (a) see above para. 59.

1.4.§! For the text of paragraph (b) see above para. 59.
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suggested 'M1I the deletion of the phra.se "possessing inter­

national personality" appearing in paragraph (a) af-ter the

words "or other subjects of international law". He expressed

the view that the phrase was unnecessary since all subjects,

of international law possessed intern~tional personality. His

suggestion was supported by Messrs. Ago ill! and Castren • .M.2I
71. At the 638th meeting, on 8 May 1962, Sir Humphrey Waldock

suggested the following draft combining paragraphs (a) and (b)

of the text of article 1 proposed in his first report:

"'Treaty' ·means any international agreement in any
written form, whether embodied in a single instrument
or in two or more related instruments and whatever its
particul9X designation (treaty~ convention, protocol
_ •• or any other appellation) which is intended to
be governed by international law and is concluded
between two or more states or other subjects of inter­
national law having capacity to enter into treaties
under the rules set out in article 3." l2Q/

72. Mr. Paredes expressed the view that not only States and

international organizations but also individuals could be

subjects of international law and that this should be refleoted

in the definition of the term "Treaty". 151.1 Mr. Tunkin saiC-

he 1r1ad some doubts about the expression "or other subjects of

international law", which might create confusion in the
I

1'earbook of the International, Law Co,mmissi0!l." vol.I, 637th meeting,para.62.
Ibid., 1962, vol. I, 637th meeting, para. c4.
Ib;d., 1962, vol. I, 637th meeting, para. 80.

Ibid., 1962, vol. I, 638th meeting, para. 3. For article 3
see below paras. 81 to 92.

Ibid., 1962, vol. I, 638th meeting, para. 22.
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application of a convention.~ Mr. El-:B.;rian regretted

that .Sir Humphrey had' replaced the phrase "possessing inter....

national personality" - appearing in his oriBinal text - by

"having capa.city to enter into treaties under the rules set

out in article 3".W
73. After a discussion of several other questions unrelated

to the subject matter of this Survey, the Commission referred~
paragraphs (a) and (b) of article 1 to the Drafting Committee.

74. At the Commission's 655th meeting, on 1 June 1962, the

Committee submitted a text for a paragraph l( a) 1221 which com­

bined the former paragraphs (a) and (b) of Article 1. The text

read:

"l(a). Treaty means any interna~ional agreement
in written form, whether embodied in a single instru-
ment or in two or more related instruments and whatever
its particular designation (treaty, convention, protocol,
covenant, charter, statute, act, declaration, concordat,
exchange of notes, agreed minute, memorandum of agreement,
~odus vivendi or any other appellation), which is governed
by international law and is concluded between two or more
states or -other 6ubjeots of international law." J:j2J

The expression "otb;er subjects of inter1ational law" - which in the

Dr~f.tit~ Committee's text is unqualified by any phrase such as those

previously proposed by Sir Humphrey - gave rise to the following discussion.

1SJ Ibid. , 1962, vol. I, 638th meeting, para. 28.

W Ibid. , 1962, vol. I, 638'Gh meeting, p,J.ra.:l 33.

~ l bid• , 1962, vol. I, 638th meeting, para. 36.

1221 The paragraph was numbered l(a) since at the same time the
Drafting Committee proposed the addition of a paragraph 2
to article 1.

l2§/ Yearbook of the Interna.tional Law Commission, 1262, vol. I,
655th meeting, para. 4.
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75. Mr. Tunkin observed that the Commission had agreed that,

while the draft articles should deal only with treaties

between States, the definition of the term "treaty" should

cover treaties between States, treaties between States and

international organizations and treaties between international

organizations. The words "or other subjects of international

law" might not express that intention cJ.early and were open

to misconstruction owin~ to the controversy as to whether

individuals could be subjects of international law. 151/ Mr.

Amado stated that some explanation should be given on the com­

mentary of "what was meant by "other sUbjects of international

law" since the expression raised the difficult question whether

individuals couli be subjects of international law. l5.§/
76. Sir Humphrey explained that that expression had been used

advisedly so as not to exclude certain entities such as the

Holy See and belligerents vY"ich had received de facto recog'­

nition. In his first report he had excluied individuals by

inserting in the text of the definitivu the qualification of

tr~aty-making capacity 1221 but the Drafti~g Committee had

thought that ~~necessary since, if the definition were read as

a whole, no misunderstanding on that point could arise. 1601
~~. Tunkin said that, in the light of the explanation given by

the Special Rapporteur, he accepted the retention of the

expression "other subjects of international law" .. He felt,

1511 Ibid. , 19 62 , vol. I, 655th meeting, para. 17.

l5.§/ Ibid. , 1962, \rol. I, 655th meeting, para. 23.

W See above para. 59 •
160/ Yearbook of the International Law,Commission, 1962, vol. I,

655th meeting, paras. 30 and 31.
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howe,ver, that the Commission's commentary on article 1 should

make it clear thut there was no intention to cover individuals. 161/

77 • After some further discusBion, the Corrunis ..don referred back

to the Draftinc... Committee the text of paragraph l(a) of article 1. l6?-/

78. At the 661st meeting, on 13 June 1962, the Committ~e sub-

mitted a new text 163/ which was adopted without change~lI That

text read:

["Article lJ

["Definitionl?J

l"l. For the purposes of the present !3-rticles, the
following expressions shall have the meanings hereunder
assigned to them: J

,,( a) ''llreaty' means any international agreement in
written-form, whether embodied in a single instrument or
in two or more related instruments and Whatever its parti­
cular designation (treaty, convention, protocol, covenant,
charter, statute, act, declaration, concordat, exchange
of notes, agreed minute, memorandum of agreement, modus
vivend~ or any other appellation), concluded between two
or more States or other subjects of international law and
cl'0iTerned by internat ional law. 11

The trea·tjj.r~~1 d.efined in paragraph 1 (a) of article 1 came under

the scope of the draft articles in pursuance of paragraph 1 of

article 2, which read:

"Except to the extent that the particular context
may otherwise require, the present articles shall apply 16~J

to every treaty as defined in article 1, paragraph 1(a) ." .=.:£.,21

.161/ Ibid. , 1962, vol. I, 65,th meeting, para. 41.

162/ 1.91:.9-. , 1962, vol. I, 6:>5th meeting, para. 71.

163/ Ibid. , 1962, vol. I, 651st meeting, para. 27.

ll4/ Ibid. , 1962, vol. II, A/5209, p. 161.

1§2/ Ibid.. , 1262, vol. II, A/5209, p. 163.
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79. The Co~nission's commentary on article 1 contuined the

following passage relating to the words "other subjects of

international law" appearing in paragraph l(a):

"The term 'treaty' as used in the draft article
covers only international agreements made between 'two
or more States or other subjects of international law'.
The phrase 'other subjects of international law' is
designed to provide for treaties concluded by: (~)
international organizations, (~) the Holy See, which
enters into treaties on the sarrte basis as States,
and (£) other international entities, such as insurgents,
which may in some circumstances enter into treaties.
The phrase is not intended to include individuals or
corporations created under n~tional law, for they do
not possess capacity to enter into treaties nor to
enter into agreements governed by public international
law." 166/

80. It will be recalled that in addition to paragraph (a),

paragraphs (c) and (h) of the text proposed for article 1 by

Sir Humphrey Waldock in his first report used the expression

"other subjects of international law". WI Paragraph (c)

defined the term "Party" and paragraph (h) of th~ terr:l

"Signature". As regards the former, the Commission decided on

the recommendation of the Drafting Committee 168! not to define

Ibid., 196~, vol. II, A/5209, p. 162, para. (8). In the
Commission's report, the following footnote referred to
the last sentence of the passage of the commentary quote.d
above:

"As to this point and the general question of the capa­
city of subjects of international law to enter into trea­
ties, see further the commentary to article 3." (For the
commentary to article 3, see below para. 92.)

See abov8, para. 61.

Yearbook of the International Law Commission, 1962, vol. I,
66lst meeting, para. 28.
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the term "Party" in article 1. As regards the term "Signature",

the Co~nission devoted a single paragraph of article 1 to the

definitions of the terms "Signature", "Ratification", "Accession",

"Acceptance" and "Approval". That paragraph - numbered l(d) -

did not use the expression "other subjects of internat:i.~)nal law". wJ
b) Paragraphs 1 and 3 of ar~icle 3

81. pararaPhs 1

and 4 111 of the

his first report.

82. The Co~nission devoted its 639th and 640th meetings - held.... ,, .
on 9 and 10 May 1962 respectively - to a first r~ading of that

text which, it will be recalled, dealt with the capacity to con­

clude treaties. The discussion in the Commission centered on the

treaty-making capacity of States, and only passing references

were made to the trea'cy-making capacity of other subjects et

international law. 112/ At the end of the. 640th meeting, the

Ibid., 1962, vol. rI, A/5209, p. 161, Paragraph l(d) of
article 1 read: •

"I. (9) 'Signature',' Ratification', 'Accession',
'Acceptance' and 'Approval' mean in each case the act
so named whereby a State "establishes on the inter­
national plane its consent to be bound by a treaty.
'Signature' however also means, according to the con­
text, an a0t whereby a State authenticates the text
of a treaty without establisL...:.ng its consent to be
bound."

Quoted above in para. 62.

Quoted above in para 0 63.
See for instance Yearbook of the International Law
Co~nission, 196£; vol. I;'639th meeting, paras. 6, 57
and 70, 640th meeting, paras. 10, 26 and 74.
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Commission requested the Drafting Committee to prepare a new

text of arti.cle 3. DJ.!
83. At the Commission's 658th meeting, on 6 June 1962, the

Drafting Committee submitted 1141 the requested text, consisting

of four paragraphs. Paragraphs 2 and 3 were not relevant to the

question of treaties concluded by international organizations. 1121
Paragraphs 1 and 4 read:

"Article 3

"Capacity to }:;onclude treaties

"1'. Capacity to CO ':1.01 ude treaties uncleI' international
law is possessed by States and by other subjects of inter­
national law.

• • • • • • • ~ • • • • • • li) • •

"4. In the case of international organizations, the
capacity to conclude treaties depends on the instrument
by which the organization concerned was constituted."

84. As regards paragraph 1, Mr" Castren observed that certain

subjects o~ international law, such as individuals or some inter­

national organizations, lacked th~ capacity to conclude treaties.

He therefore suggested that the 1iL:"d "certain" should l,e inserted

in that paragraph before the expression "other subjects of inter­

national law". 11§J Mr. Bartol expressed the view that the point

raised by Mr. Castren should be dealt with in the commentary on

Ibid.• , 1962, vol. I, 640th meeting, para. 91,.

Ibid., 1962, vol. I, 658th meeting, para. 8~.

These paragraphs read:
"2. The capacity to conclude treaties may be limited

by the provisions of a treaty relating to that capacity.
"3. In a federation, the capacity to conclude treaties

depends on the federal constitution."

Yearbook of the International Law Commission, 1962, vol. I,
658th meeting, para. 90.
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.
article 3 which should explain that the article referred only

to subjects of international law whose treaty-making power was

recognized by the instr~~n~s by which they were constituted

or by rules of interna"tional law. 1111
85. As regards paragraph 4, Mr. Briggs observed that an inter­

national organization might derive its capacity to conclude

treaties not from the instrumen~ by which it was constituted

but from a subsequent amendment to that instrument or event from

practice. He therefore suggested that the paragraph should be

broadened. 178/ His suggestion was supported by Mr. Tunkin. J.1!2I
86. kfter further discussion, the Commission referred article 3

back to the Drafting Committee. l80( At the Commission's 666th

meeting, 011 22 June 1962, the Committee submitted 181/ an amended

version of the article consisting of four paragr~phs. Paragraph 1
•

was identical with p~~agraph 1 submitted by the Committee at the

Commission's 658th meeting, which is quoted above. 182( Para­

graphs 2 and 3 were not relevant to the question of treaties.
concluded by interna.tional organizations·. _ Paragraph 4 was an

amended version of the corresponding paragraph submitted at the

658th meeting. It read:

111/ Ibid. , 1962 , vol. I, 658th meeting, para. 97.

11Y Ibid. , 1962, vol. I, 658th meeting, para. 96.

W Did. , 1962, vol. I, 658th meeting, para. 106.

180/ Ibid. , 1962 , vol~, I, 658th meeting, para. 121.

181/ Ibid. , ;1.962, vol. I, 666th meeting, para. 16.

182/ See para. 83.
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"Article 3

"Capacity to conclude treaties

• • • • • 8 • • • • • • • • • • •

"4. In the case of international organizations
capacity to conclude treaties depends on the consti­
tution of the organization concerned."

87. Mr. Rosenne suggested the deletion of the whole article

since, in his view, paragraph 1 stated the obvious, paragraphs_..2

and 4 were irrelevant because they concerned the validity and

interpretation of treaties, and paragraph 3 was really concerned

with the interpretation of national const~tutions. 183/ Mr.
Yasseen, on trie other hand, expressed the view that an article

on the capacity to conclude treaties should be included in the

draft, but he doubted whether it was advisable to retain para­

graph 4. Although the substance of the paragTaph was unexception­

~ble, the provision seemed out of place in a set of articles

dealing with the law of treaties in inter-state relations.•~
88. Mr .. Briggs observed that the term "international organization"

in paragraph 4 was unduly vague and seemed to suggest that non­

governmental organizations might have the capacity to conclude

treaties. He therefore suggested that paragraph 4 should be

deleted. l§.2/ 'llflat suggestion was supported by Messrs. Tunkin 186/

and El-Erian~ for the reason given by Mr. Briggs and because

the Commission had decided not to deal in the draft articles with

183/ Yearbook of the International Law Commission, 1962, vol. l,
666th meeting, para. 63.

~ Ibid. , 1962, vol. I, 666th meeting, para. 48.

ili/ Ibid. , 1962, vol. l, 666th meeting, paras. 17 and 20 ft

186/ Ibid. , 1962, vol. I, 666th meeting, paras. 24 and 25.

~ Ibidc. 1962, vol. I, 666th meeting, para. 27.
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I

treaties concluded by international organizations. Mr. Tunkin

added that it would not be accurate tu suggest - as did para­

graph 4 - that the treaty-making capacity of an international

organization depended solely on the constitution of the

organization. A statement to that effect could be taken to

mean that if a small nlnnber of States set up an international

organization and gave it treaty-making capacity, all other

States would have to consider treaties concluded by that

orgdnization as international treaties. Agreeing with Mr.
Tunkin, Mr. BartEs said that he could accept paragraph 4 only

if it was made clear in the commentary that the constitution

of an international organization would have effect as between

the parties but not erga omnes. 188/

89. Sir Hurnphrey Waldock expressed his views on the matter in

a statement which was reported as follows in the summary record

of the 666th meeting:

"With regard to the proposal for deleting paragraph
4, he thought the paragraph had its usefulness because it
dealt with the limitations imposed upon the treaty-making
capacity of an international organization by its constitu­
tion. The treaty-making capacity of an orga~~zation was
nearly always limited to its object and purpose; the
organization Was not entitled to enter into any kind of
treaty. .

"The expression 'the constitution of the organization
concerned' had been chosen because it was broader than
9 constituent instrument'; it covered also the rules in
force in the organization. In most organizations; the
treaty-making capacity had been limited by the practice
instituted 'by those who had oparated the organization
under its constitution.

188/ Ibid., 1962, vol. I, 666th meeting, para. 31.
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"It would be possible to omit paragraph 4, but in
that case it would be necessary to explain in the com­
mentary that the Commission intended to deal separately
on some future occasion with treaties concluded by inter­
national organizations. He still felt, however, that
article 3 was the right context for the provisions of
paragraph 4, because the article dealt with the capacity
to conclude treaties in general and not only with the
capacity of States to conclude treaties." i§2/

90. At the same meeting, the Commission adopted by 18 votes

to none, with 1 abstention, the tex'c of paragraph 1 6f article

3 quoted above.)])Jj It deleted paragraph 2 and adopted an

amended version of paragraph 3, which became paragraph 2.

It adopted by 9 votes to 8, with 2 abstentions, the text of

paragraph 4 quoted above. 1211 That text became paragJ::'aph 3

of article 3. The Co~nission adopted article 3 as a whole,

by 12 votes to 1, wi th 3 abstentions. ]})gj
91. As adopted by the Commission article 3 read:

"Article 3

"Capacity to conclude treaties

"1. Capacity to conclude treaties under international
law is possessed by states and by other subjects of inter­
national law.

"2. In a federal State, the capacity of the member
states of a federal union to conclude treaties depends on
the federal constitution.

"3. In the case of international organizations,
capacity to conclude treaties depends on the constitution
of the organization concerned."

Ibid. , 1962, vol.

See para. 83.

See para. 86.

~ I, 666th meeting, paras. 38, 39 and 40.

)])Jj

1211
~ Yearbook of the International Law Commission, 1962, vol. I,

666th meeting, para. 65.
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92. The Commisoion included in its commenta.ry on paragraph 1

of article 3 the following observation on the expression

"other subject::; of international law" appearing in paragraph 1:

"The ,ph;rase 'other subjects of internationa.l law' is
primarily intended to cover international organizations,
to remove any doubt about the Holy See and to leave room
for more special cases such as an insurgent community to
which a measure of recognition has been accorded." 12]/

The Commission's commentary on paragraph 3 of the article read:

"Paragraph 3 states that the treaty-making capacity
of an international organization depends on its constitu­
tion. The term 'constitution' has been chosen deliberately
in preference to 'constituent instrument'. For the treaty­
making capacity of an international. organization does not
depend exclusively on the terms of the constituent instru­
ment of the organization but also on the decisions and rules
of its competent organs. Comparatively few constituent
treaties of international organizations contain provisions
concerning the conclusion of treaties by the organization;
nevertheless, the great majority of organizations have con­
sidered themselves competent to enter into treaties for
the purpose of furthering the aims of the organization.
Even When, as in the case of the Chart~r, the constituent
treaty has contained express provisions concerning the making
of certain treaties,~ they have not been considered to ex­
haust the treaty-making powers of the organization. In
this connexion, it is only necessary to recall the dictum
of the International Court in its opinion on Reparation ~

for Injuries Suffered in the Service of the United Nations. 1
'Under international law, the organization must be deemed
to have those powers which, though not expressly provided
for in the Charter, are conferred upon it by necessary
implication as being essential to the ~erformance of its
duties.' Accordingly, important although the provisions
of the constituent treaty of an organization may be in
determining the proper limits of its treaty-making activity,
it is the constitution as a whole - the cons'hi tuent treaty
together With the rules in force in the organization - that
determine the capacity of an international organization to
conclude treaties." i2.2/

:J:nI Ibid.,

12.41 IllC.J.

1221

p. 164, para. (2).

Commission 1 62, vol. II,
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c) Paragraphs 2 (b) and 6 (0) of article 4

93. Artiole 4 as proposed by Sir Humphrey Waldock in his first

report made no reference to treaties concluded by subjects of

international law other than St~tes. It did,however, contain
•

a provision relating to permanent representatives to international

organizations. That provision appeared in the last sentence of

paragraph 2(c)" The paragraph read:

"Article 4.
"Authorit,y to negotiate, sign, ratify,

acoede to or acceEt a treatl

. I. . . . . . . . . . . . . . .
"2. ("Q.) In case of delay in the transmission of'

the instrument of full-powers, a letter or telegram
evidencing the grant of full-powers sent by the com-"
petent authority of the State concerned or by the head of
its diplomatic mission in the country where the treaty
is negotiated may be employed provisionally as a substi­
tute for full-powers, subjeot to the production in due
course of an instr1lffient 9£ full-powers, executed in
proper form. Similarly, full-powers issued by a State's
permanent representative to an international organization
may also be employed provisionally as a sub~titute for
full-powers issued by the competent authority of the
State concerned, subject to the production in due
course of an instrument of full-powers executed in proper
form. u 1:2§J.

94. At the Commission's 666th meeting, on 22 JW1e 1962, the

Draftin~ Committee submitted]f)J} a new text for article 4, 12!2J
paragraph 2 of which read:

1:2§J Ibid., 1962, vol. II, A!CN.4/l44, p. 38.
]f)J} JP~d., 1962, vol. I, 666th meeting, para. 67.

~ The Committee,had submitted an earlier version of the article
which the C9mmission had referred back to it at the 659th
meeting (Ibid., 1962, vol. I, 659th meeting, para. 45).
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"Article ~.

"Authority to negotiate, draw up, authel1ticate,
sign, ratifl2 accede to or accept a treaty

• • • • • • • • • • • • • •

"2. (a) Heads of a diplomatic mi~~siol1 arE:! not-required to furnish evidence of their authori.ty to
negotiate, draw up and authentioate a treaty between
their state and the state to which they are accredited.

"(l2.) The same rule applies ,in the case of the h~ad
of a permanent mission to an international organization
in regard to treaties drawn up under the auspices of the
organization in question."

The treatie~ referred to in par~graph 2 (b) were also mentioned

in paragraph 6 (c) of the text submitted by the Drafting

Committee. ParagTaph 6 (c) read:

"6. CQ) The same rule applies to a letter or tele­
gram sent by the head o~ a permanent mission to an inter­
national organization with reference to a treaty of the
kind mentioned in paragraph 2 (b)."

The rule referred to in the first phrase of the provision quoted

above was laid down in paragraph 6 (b) which read:

"6. (.Q) In case of delay in the transmission of the
instrwnent of full-powers, a lette~ or telegram evidencing
the grant of full-powers sent by the competent authority
of the state concerned or by the head of its diplomatic
mission in the coun'try where the treaty is nE:gotiated
shall be -provisionally accepted, subject to the produc­
tion in due cour:::;e of an instrument of full-powers
executed in proper form."

95. At the Commission's 666th meeting, Mr. Rosenne expressed

the view that heads of permanent missions to international

organizations should be placed on an equal footing with heads

of diplomatic missions. To achieve that end, paragraph 2 (b)

of article 4 should refer not only to treaties drawn up under

the auspices of an intern!:ttional organization but also to

treaties drawn up between an organization and one of its member



- 68 -

.
States. He therefore proposed to add at the end of the para-

graph the words "or between th~lir State and the Organization

to which they are accredited". W
96. At the same meeting, the Commission adopted 200/ without a

vote paragraph 2(0) as amended by Mr. Rosenne. It adopted article
,

4 as a whole with some drafting changes in paragraphs 5 and 6 (a).

Finally, in the title of the article, the Commission replaced

the words "accede to or" by "accede to, approve or" •.
97. The Commission's commentary on article 4 contained the

following passage relating to paragraph 2 (b):

"The "practice of establishing permanent missions at the
headquarters of certain international organizations to
represent the State and to invest the permanent repre­
sentatives with powers similar to those of the Head of
a diplomatic mission is now extremely common. The
Commission therefore considers that the rule in para­
graph 2 should also apply to such permanent represen­
tatives to internat~onal organizations." 201/

98. As regards paragraphs 6 (b) and (c) the commentary stated:

"Paragraphs 6 (b) and (c) recognize a practice of
comparatively recent development which is of considerable
utility and should serve to render initialling and sig­
nature ad referendum unnecessary save in exceptional cir­
cumst~nces. A letter or telegram is, in case of urgency,
aocepted as provisional evidence of authority, subject
to the production in due course of full powers executed
in proper form." 202/

W Yearbook of the International Law Commission, 1962, vol. I,
666th meeting, para. 73.

200/ Ibid., 1962, vol. I, 666th meeting, para. 84.
201/ Jbid., 1962, vol. II, A/5209, p. 165, para. (3).
202/ Ibid., 196~, vol. II, A/5209, p. 166, para. 9.
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d) The remaining Erovisions of the dxaft articles

99. The remaining provisions of the draft articles adopted

by the Commission in 1962 contained r.o mention of treaties

concluded by subjects of international law other than

States. A fe~ were drafted in general terms and, inter­

preted literally, could be applied to treaties concluded

by any subject of international law having treaty-making
't' t' ul b 't t' 1 . t' 2031capac~ y, ~n par ~c ar y an ~n erna lona organ~za·~on.

Most of those provisions, however, referred exclusively

to States and could therefore be applied only to treaties
ES24Iconcluded between States.

2031 See for instance article 5.
ES24I See for instance articles 8, 9, 10, 11, 13, 14, 17, etc.



- 70 -

4. Sir HumEhrey Waldock's second and third reports
on the law of treaties and the question of the
conclusion of treaties by an international
organization on behalf of 'member Stat~~

100. Sir Humphrey ~aldock submitted his second report205/in March,

April and June 1963 and his third report 206/ in March, June and

July 1964. The second report contained twenty-eight articles ­

numbered 1 to 28 - constituting part II of the draft proposed by

Sir Humphrey. Part II was entitled "The essential validity, duration

and tennination of treaties". The third report contained twenty-one

articles - numbered 55207/ to 75 - constituting part III - the last

part - of that draft, entit,led "Application, effects, revision and

interpretation of treaties". With one exception, all the articles

proposed in both reports made no reference to treatie~ concluded by
. ·t t· 1 . t·· Th t· t· 1 60 208/ .1n erna 10na organlza 10ns. e excep lon was ar lC e, appear1ng

in the third report.

101. Article 60 was divided into two paragraphs and was entitled:

"Application of a treat,Y concluded by one State on behalf of another".

Actually, only the first paragraph related to the conclusion of treaties

by onaState on behalf of another. The second paragraph raised the question of........... ~ .. _ ... - -
the copclusion of treaties by an international organization pn behalf of member

States. Article 60 read:

Yearbook of the. International Law Commission 1 63'. vol. II,
A CN.4 15 and Add.l - 3, pp. 36 and ff.

Ibid., 1964, vol. II, A/mr.4/l67 and Add.l - 3, pp. 5 and ff.

The articles were numbered consecutively after the last article ­
article 54 - which the Commission had adopted in 1963 at its
fifteenth session.

208/ Yearbook of the International Law Commission, 1961, vol. 11,
A!CN.4!167 and Add.l - 3, p. 16.
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"1. Wh8n a State, dul.Y' authorized by another state
to do so, concludes a treaty on behalf and in the name
of the other State, the treaty applies t~ that other
state in the capacity of a party to the treaty, It follows
that the rights and oblie,ations provided for in the treaty
may be invoked by or against the other state in its own
name.

"2. SimilarlY, when an international organization, du.lY
authorized by its con8tituent instrument or by its estab­
lished rules, concludes a treaty with a non-member State in
the name both of the organization and of its Member states,
the rights and obligations provided for in the treaty mRy
be invoked b,Y or ac~dnst each Member State."

102. Sir Humphrey included in his third report the following

commentary on paragraph 2 o~ article nO:

"The question ma,Y ... , be po'sed as to how far the
institution of 'agency' m~y play a role in cases where
treaties are concluded by international organizations on
behalf of their members. In para~raph (3) of the commentary
to the previous article 2091 reference was made to treaties

gQ2/ The previous article - article 59 - provided that:

"Extension of a treaty to the territory
of a State with its authorization

- -
"The' application of a treaty extends to the territory

of a State which is not itself a contracting party if -
•

(~) the State authorized one of the parties to bind
its territory by concluding the treaty;

(b) the other parties were aware that the party in-question was so authorized: a9d

(2) the part,V" in question intended to bind the'
terri tor,Y of that State by conclud ing the treat,Y."

I

Paragraph 3 of Sir Humphrey's commentary on article 59 read:

"Application of a treaty to the territor,Y of a State not
an actual party to the treaty in consequence of a delegation
of a treaty-makinE; authority also appears 'to occur in the
case of some treaties made by international organizations,
where the treaty is concluded not merely for the oreanizatiun
as suoh but also for the individual member St~tes. ThuA
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concluded by the European Economic Community and by
Euratom where the principle of territorial application,.

209! (continued)
article 228 of the Treaty of 1957 establishing the
European Economic Community [United Nations Treaty
Series, vol. 298, p. 90J, after providinG f6r the
conclusion of certain types of acreements by the
Community throuBh its Council, states: 'Agreements
concluded under the conditions laid down above shall
be bindine on the institutions of the Community and
on Member StateR.' This article would appear to make
the Community itself the party to the agreements
which it concludes and the Member States territories
to which the agreements apply. Article 206 of the
Treaty of 1957 establishinC the European Atomic
Enerc,Y' Communit,v [ibid., p. 231J also' provides that
this Community may conclude certain types of agreement
but ctoes not make any statement as to the binding
effects of the aGreements. However, it seems that
Euratom treaties, though regarded as made by the
Community alone, apply automatically in the territories
of the Member States. The Agreements of 1958 for Co­
operation between Euratom and the United States of
America [pnited Natiops,Treaty Series, vol. 335, pp. 161
and ff and vol~ 338, pp~ 135 and ffJ, for example,
actually defines the term 'parties' as meaning the
Government of the United States and Euratom, whereas
the detailed provisions of the treaty clearly assume
that the treaty will ce bindine on the territories
of the Member states. In drawinB attention to these
cases the Special Rapporteur does not wish to be under­
stood as taking any definite position in regard to the
territorial application of treaties concluded by
orGanizations. The cases are mentioned merely for the
purpose of illustrating the possible significance of
~he principle formulated in this article in connexion
with the treaties of international organizations."
{Yearbook of the International Law Commission l 1(64,
vole 11, A/CN.4/167 and Add. 1 - 3, p. 15, para ~) and
p. 16.)
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appears to be contemplated rather than th~t of agency.
It is easy, 'however, to imagine cases, especially ,in
the economic sphere~ where the Organization intends to
conclude a treaty with a third State on behalf of its
Member States in such a manner as to place them individually
in the position of parties to the treaty.

"Two re cent judgements of the Internati ona1 Court,
in the South iLest Africa cases 210/ and in the Northern
Cameroons case~ have been concerned with the rights
of members of an organization under treaties concluded
pursuant to a provision co~tained in the constitution
of the organization. In Lle South ''Jest Africa cases the
complexity of the legal acts creating the Mandate gave
rise to sharp divisions in the Court as to its legal basis,
some Judges considering that it was constituted by a treaty,
others that it resulted from a legislative act by the
Council of the League. The majority of the Court upheld
both the character of the Mandate as a 'treaty in force'
and the ribht of two States to avail themselves of a
provision in the Mandate l'}onferring [1 right upon. 'Members
of the League of Nations'. But it is not easy to discern
in the judgements exactly what legal relation the Court
considered'the two States to have to the treaty. One Judge,
it is true, placed himself squprely upon the principles of
stipulation pour autrui, rejecting the idea that the plaintiff
States could be considered 'parties' to the Mandate. The
other Judges in the maj ority did 110t push the ir ana1,vsis
of the legal position to the point of indicating whether
they regarded the two States as 'parties', either directly
or indirectly, to the Mandate treaty, or as beneficiaries
of a stipulation pour autrui, or as entitled to exercise
the right conferred by the Mandate on some other basis
connected with their membership of the Organization. In
the Northern Cameroons case the legal basis of the Trustee­
ship Agreement was less complex and received little examina­
tion from the majority of the Jud~es, while the Court decided
the case on a special groun~. AlthOUGh references were made
in the main judgement and, in individual opinions to the rights
of Members of the United N'a:tions under the A£reement,these
references were in terms which left open the question of the
true juriuical relation of Members of the Organization to the
Agreement. These two cases do not therefore provide any

2101 I.C.J. Reports, 1262 , p. 319.

2111 I.C.J. Reports, 1963, p. 15.
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clear eUidance on this issue; and in any event, whether
or not the treaties in these cases are properly to be
considered as havinc been made by the Organization, the
treaties were made with Mem'bers of the Organization.
Such treaties raise special problems of the law governing
international organizations which it seems advisable to
leave for. consideration by the Commission in connexion
with its study of the relations between States and inter­
governmental organizgtions. Accordingly, paragraph 2
of the presant article is confined to treaties made by
organizations with third States.

"ParagraEh 2 therefore provi r1 es thRt the same result
will follow as in paracraph 1 when an orLanization contracts
with. a third State not merely on behalf of the orbanization
as a collective legal persun but also on behalf of its
Member States individually. 2l?/

5. The decision,to postpone consideration of the
question of the conclusion of treaties by an
international organization on behalf of member
States and the provisional draft articles on
the law of treaties ado ted by the Commission

in 1 3 and Iq 4 articles 30 to 73)

a) The decision to postpone consideration of the question of the
conclusion of treaties by an international oreaniz~tion on behalf
of member States

'103. Articles 59213/ and 602l~{ proposed by Sir Humphrey Waldock

in his third report were considered simultaneously by the Commission

at its 732nd and 733rd meetings ~eld during the sixteenth session, on

27 and 28 May 1964, respectively. The arguments advanced by members

concerning paragraph 2 of article 60 may be summarized as follows.

Yearbook of the International Law Commission, 1964,
vol. 1I, A!CN.4!167 and Add.l - 3, p. 17, paras. (A) to (6).
Quoted above in footnote 209.

Quoted above in para. 101.
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104. Messrs. Tunkin,2l5/ Tabibi,2l6/ Castren,2l7/ and Elia~
suggested that the paragraph should be deleted. Mr. Tunkin recalled

that the Commission had decidedW to defer examination of treaties

concluded by international organizations. The Chairman, (Mr. Ago),

speaking as a member of the Commission, expressed the view, however,

that the CommisAion could retain paragraph 2 of article 60 without

infringing its previous decision provided it restricted that paragraph

to the Cases where organizations acted as aeents for States. 220/

105. Mr. Rosenne felt that the situation contemplated in p~ragraph 2

of article 60 constituted a new form of treaty-making which had nothing

to do with "~genc,y". The judgements of the International Court of

Justice in the South West Africa caseaW and in the Northern Cameroons

cas~JS/ provided limited authority for a possible development of inter­

national law in that respect. 223/ On another aspect of th~ question, he

wondered why paTaBraph 2 was confined to treaties concluded between

international organizations and non-member states. 224/

106. Mr 9 Luna sueeested that the substance ef article 60 should be

transferred to part I of ~he draft. 22rs/

107. After discussing several questions concerning article 59, and

paragraph 1 of article 60, the Commission decided to delete article 59

and to refer the whole of article 60 to the DraftinG Committee. 226/

meeting, para. 27.
meeting, para. 66.
meeting, paras. 35, 40 and 41.

215/ Yearbook of the International Law Commission, 19hd , vol. ~_,
732nd meeting, para. 50.

Ibid., 1964, vol. I, 73 1 rd meetine, para. 7.

Ibid., 19hA , vol~ I, 73 1 rd meeting, para. 11.

Ibid., 1964, vol. I, 7)3rd meeting, para. 2~.

See above paras. 65 a~d 66.

Yearbook of the Internr.tional Law Commission, 19611-, vol. I, 7'~·".rd

meeting"-;=- para. 18. i

221/ See above footnote 210.

2221 See above footnote 211.

gg31 Yearbook of the International Law Commission, 1964, vol. I,
733rd meeting, para. 13.
Ibid., 1964, vol. I, 732nd
Ibi~., 1964, vol. I, 732nd
Ibid., 1964, vol. I, 733rd

216/

217/

218/

W
220)
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108. At the Commission's 750th meeting, on 23 June 1964, the

Drafting Committee submitted a text for article 60 which contained

no reference to treaties concluded by international orcanizations. 227/

The Committee specified that, in its view, the subject matter of the.
article belonged to part I of the provisional draft on the law of

treaties o

109. After some discussion of the Drafting Committee's text, the

Commission referred the matter back to the Committee. 228/ At the

770th meeting, on 20 July 1964, Sir Humphrey informed the Commission

that the Committee had been unable, in the short time available, to find

a satisfactor.y text. He therefore proposed thRt no article on the matter

should be adopted for the time being.~
110. The Commission accepted230/ Sir Hurnphrey's proposal and included

the following passage in its report on the work of the sixteenth session:

"The Commission ••• consid-QrQd whether it should
include aR artiole o~verlng the making of treaties by one
State on behalf of another or by an international organiza­
tion on behalf of a member State. As to the latter type
of case, some members felt that it was too closely connected
with the general problem of the relations between an inter­
national organization and its member States to 'be dealt with
conveniently as part of the general law of treaties. Other
members took the view that cases '- and these are found in
practice - where an international organization enters into a
treaty not simply on its own behalf but in the name of i.ts
members may constitute the latter actual parties to the treaty
and should therefore be covered in the general law of treaties.
As to the former type of case - where one State authorizes
another to conclude,a treaty in its name and thereby make it
a party to the treaty - some members noted that, although
instances occurred, they were infrequent, and these members
felt hesitation about including specific provisions to cover
this practice from the point of view of the principle of the

227/ Ibid. , 1264, vol. I, 750th meeting, para. 2.
I

228/ lb~d. , 1964, vol. I, 750th meeting, para. 61.

W Ibid .. , 1964, vol. I, 770th n'ee';'; ~ ne; para.50.• ~ 'J". ,

230/ lbid~ 1964, vol. I, 770th meeting, para. 51.
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equality and indep~ndence of States. Other members
pointed out that the practice, if not extensive, has a
certain importance with regard to economic unions, such as
the Belgo-Luxembourg Economic Union, where treaties may be
concluded b.V one State on behalf of the Union. These members
also felt that the expanding diplomatic and commercial
activity of States and the variety of their associations
with one another might lead to an increase in cases of this
type, and that it was, on the whole, desirable to provide
for them in the draft articles. The Commission decided that,
in any event, the question really belonged to part I of the
draft articles since it concerned the conclusion rather than
the application of treaties. It therefore postponed its
decision regardine the inclusion of an article on this
question until [the seventeenth] session when it intends to
re-examine its draft of part I.", 231/

b) The proviRio~al draft articles on the law of treaties adopted by
~he Commission in 1263 and 1964
111. In 1963, at its fifteenth session, the Commission adopted twenty­

five articles - numbered 30 to 54 - which constituted part II of the

provisional draft on the law of treaties. 232/ Part II was entitled
•"Invalidity and termination of treaties". In 1964, at i'ts sixteenth

session, it adopted nineteen articles - numbered 55 to 73 - constituting

part III of the provisional draft. 233/ Part III - the last part of the

draft - was entitled "Application, effects, modification and interpretation

of treaties".

112. The articles adopted in 1963 and 1964 contained no mention of

treaties ooncluded by subjeots of international law other than States.

As was the case for the artioles adopted in 1?62,234/ they can be divided

into two categories. Some were drafted in general terms and, if inter­

preted literally, could be applied to treaties concluded by any subject

of international law havin£ treaty making capacity, in particular by an

international Organization. 235/ Others, however, referred exclusively to

States and could therefore be applied only to treaties conoluded between

States.236/

231/ Ibid., 1261, vol. II, A!5809, p. 176, para. 20.
232/ Ibid., 196j, vol. II, A!5509, pp. 189 and ff.
233/ Ibid., 1964, vol. II, A!5809, pp. 176 and ff.
234/ See above para. 99.
235/ See, for instance, articles 37, 38, 39, 55, 56, 65 etc.
~ See, for instance, articles 30, 32, 3?, "4, ~5, 59, 60, 61, 62 etc.
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6. Sir HumI;2hrey 'vfaldock's fourth repprt on the
the laW' ef trea.ties
G

113. In conformity with decisions taken by the Commission in 1%2,.
!:3.J.I1963 and 1964 , the Secretary-General requested Governments to

submit their written connnent s on the provisional draft articles on the

law of treaties adopted during each of those years. The comment s

submitted in pursuance of those requests were published by the

Secretariat in documents A/CN .4/175 and Add.l to 5 am A/CN .4/182

and Corr. 1 and 2 and Add.l, 2/Rev.1 and :3. The Secretariat

included in those documents extracts, arranged article by article,

from the sumtn9.ry records of the discussions in the Sixth Committee

of the provisional draft articles. The written comments - but not

the extracts from the summary records - were subsequently printed in

the Annex to the Report of the Commission on the work of its

eighteenth session (1966).~

~ Those decision were taken in pursuance of articles 16 and
21 of the Commission I s Statute. (Yearbook of the International
Law Commiss~on, 19~, vol. II, A/5209, p. 160, para. 19;
ibid. 1 6 , vol. II, A!5509, p. 189, para. 13; ibid, 1964;
vol. II, A 5809, p. 175, para. 16).
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114. Sir Humphrey 'rJaldock's fourth report on the law of

treaties &22/_ submitted to the Commission jn I~rch and June

1965 - was prepared in the light of the Governments comments

on, and of the discus sion in the Sixth Committee of, the

~ovisional draft articles adopted by the Commission in 1962,

1963 and 1964. It examined the articles of part I of the draft

and the first three articles ?J&/Of part II. It contained

summaries of the Governments' comment s and Sir Humphreyt s

observations and proposals for revision of the articles examined.

The proposals relating to~the title of the draft articles, to

paragraph 1 (a) of article 1. to paragraph 2 (b) of article 2,

to articles 3 and 4 and to the question of the conclusion of

treaties by an international organization on behalf of member

states are relevant to the subject matter of this historical

survey and are examined bel~.

a) Proposed revision of the title of the draft articles

115. After examining several comment $ by Governments which did not

relate to the question of treaties concluded by international organi-

zations, Sir Humphrey stated in his fourth report:

&22/ Ibid., 196§., vol. II, A/eN. 4/J..1.7 and Add.l and 2, pp. 3 and ff ~

~ Articles 30, 31 &ld 32.
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" • • • it seems desirable for the Commis sion to
consider whether it should now take account in the
ti~le l. 0.1' the draft art,icle.2! of its deoision :?-~Y
to confine the draft articles to the treaties of
St~~es. It. ~.s true tpat 'articles 1 and 3, as at
present drafted, refer to the treaties of 'other
subjects of international law', and that article
3 also deals with the capacity of international
organizations to concluie treaties. But all the
remaining articles have been drafted for application
in the context of treat;i.es concluded between States,
and the view of.the Speoial Rapporteur is that for

. reasons of logic and relevance these two articles
ought now to be brought into line with the rest of
the draft. If the Commission accepts this view,
the Special RaFporteur su?gests that it may be
advisable, in vrder to prevent any misconception,
to amend the title to read: 'Draft articles on the
Law or Treaties concluded between States'." 21t2/

b) Pr0posed rev:i. sj:on of wraeraph 1 (a) of article 1

116. Numerous Observations were made by Governments with respect

to the definition of "treaty" contained in Paragraph 1 (a) of

article 1 of the provisional draft~ Only three of those

comments concerned - directly or indirectly - the expression "or

other subjects of international law" appearing in that provision.

The first was made· by Finland i.n the section of its written

conunents devoted to article 1. That section read:

~ See above paras. 65 and 66.

W Yearbook of the International Law Cormnission, 1965, vol. 11,
A7cN.4!177 and Add.l and 2, p3.g~ 10.

~ For the text of paragraph 1 (a) of article 1 see above para. 7$.
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It Sine e the definit ions c ontained in articl e 1
considerably affect the subsequent articles every
effort should be made to formulate these definitions
as clearly and unequivocally as possible. As the
definition contained in paragraph 1 (a) of article
1 is given for the purposes of this Convention only
and since the Convention deals exclusively with
treaties concluded betvleen States, there appe:ars t"o
be no ne ed in this c onnextion to t ouch upon f.:>ther
subjects of international law. Consequently, the:
words 'or other subjects of international law'
could be deleted from sub-plragraph (a)." ~

The second was Jn9.de by the Netherlands in a section of its

written comments entitled "The scop~ of the draft articles".

It read:'

"Although the Netherlands Government endorses
the principle on which, in paragraph 21~
of its report, the Commission bases .
its commentary on the introduction, it believes it
would be better if no mention were made yet in
articles 1, 2 and 3 of the draft of the fact that
th e provisionsapply to treaties entered into by:
interna tional-'organizations and if the question as to
which article s could be rmde to apply in their
or~ginal form to treaties concluded by interna-
ti anal organizations, and to what extent special
articles would have to be drafted for those orga­
nizations, were gone into later. The Netherlands
Government has in mim the method adopted for laying
down the 'Regime Relating to Honorary Consular
Officers' in the Vienna Convention on Consular
Relations of 24 AITil 1963". 246/

~ Yearbook of the International Law Commission 1 66, vol. II,
A 6309/!tev.l, Part II, Annex, p. 291.

~ Quoted above in plra. 66.

?:Md Yearbook of the International La\'l Commissio!1.J 1966 51 vol. II,
A/6309/Rev.l, Part 11, Annex, p. 313~
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The third observation - which ~elated only indirectly to

paragra.ph 1 (a) of article]. - was made by the representative of

Colombia at the 74lst meeting of the Sixth Committee, during the

seventeenth session (1962) of the General Assembly. It was

reported as follOW's in the summary record of that meeting:

I! ••• as the draft articles from article 4
onwards dealt with the conclusion of treaties
by States £nly, there was no ne~d to mention the
capacity L to conclude trea~~e§/ of 'other
subjects of internation law"". 6J[l/

117. In the section of his report devoted to paragraph 1 (a)

of article 1, Sir Humphrey summarized the comment s of several

Government s - in particular tha. t of Finland quoted in the previous

paragraph - and listed four points i.n the Commission's definition

of "treaty" which had been questioned. 2,1..8/ The second of those

point s concerned the expression "or other subjects of interna-

tional l(~wlV. Sir Humphrey observed in that resp:lct:

"The second point is th e suggestion that the words
'or other subjects of international law' should be
deleted. The Special Rapporteur agrees with this
suggestion••• The Conmission, as already mentioned
in the Special Rapporteur's observations and

-
~ Official Records of the Qgn~~al Assembl~, Seventeenth Session,

Sixth Committee, 74lst meeting, par~. 5.

~ 1 6 , vol. II,
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proposals regarding the title to the draft
articles~, decided at its fourteenth
session to confine the draft articles to the
treaties of States W. It rejected the idea
of including a separate section dealing with the
treaties of international organizations~ prefer­
ring not to complicate the drafting of the present
articles by trying to deal with the srecial case
of treaties conclu:led by international organiza­
tions$ It did not, however~ fully draw the
consequences which naturally followed from its
deci.sion to confine the -draft articles to the
treaties of States. It retained in article 1,
paragraph 1, a reference to the treaties of
•other subjects of international Jaw' and in artiole 3, 'Para­
graph 3, it inclu:led an ,express provision
regarding the treaty-mak3~1capacity of inter-
national organizations 2 1. The Commission
was annous, it is believed, to make it plain
that it f.'.ccepted the concept of treaty-making
by international organizations, even while it
preferred not to deal. \'Ijith their treaties in the
draft articles. This has already been done in its
1962 report 222/, and can appropriately be
emphasizea agam in the canmentaries to the final
texts of the article s. But the Special Rapporteur
considers that, as the a.rticles are designed to
provide the basi s for a conventi on dea.ling only
with the law of treatdes concluded between States,
the texts of the articles ought now at all points
to be drafted with that design in view. Since the
aim of p:1.ragraph 1 (a) is to define the term t treaty'
for the purpose only of the •present articles t, it
seems necessar,y to eliminate from it the reference
to treaties concltrled by subjecfts of int.ernationa1
law other than States". W

~ See above para. 115.

W See above paras. 65 and 66.

See above para. 91.

See above para. 66.

Yearbook of the International La.}'I Commission, 1962, vol,I.!,
A7CN.41177 and Add.l and 2~ p.ll, para.4 and p. ]2.
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118. In the light of Sir Humphrey's observation quoted above

and of his observations on the other point s questioned by

Governments, he proposed that paragraph 1 (a) of article 1 of

the provi sional draft article s should be aImnd ed to read:

"'Treaty' means any int erna tiona1 agreement
in written form, whether embodied in a single
instrument or in two or more related instruments
and whatever its plrticular designation, concluded between
two or more States and governed 'by interna tional
law." ~

c) Proposed revision of article 2

119. The text of article 2 adopted by the Commission in 1962

contained no reference to treaties concluded by subjects of

international Law other than States. TlBt text read:

n Scop; 01" the present ..~.rticl.es

It ~. Except to the extent that the p:l.rticular
context may otherwise require, the present articles
shall apply to every treaty as defined in article 1,
Jaragraph 1 (s).
11 2. The fact tha t the present article s do not
apply to international agreements not in written
f.rm~ shall not be understood as affecting
the legal force t ha1i such agreeme'nts possess under
international law." 256/ .

~ Ibid•• 196.2., vol. II, A/CN.4/177 and Add.l and 2, p. 12,
para. 7.

W The term "treaty" as defined by the Commission in 1962 was
already restrict~d to agreements in written form (See above
}:Rra. 78).

?:2Y Yearbook of the Jnternational Law Commission, 19629 vol. II,
A!5209, p. 163.
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120. Reviewing article 2 in 1965, Sir Humphrey Waldock wrote

in his fourth report:

"No exception has been taken to this article
by any Government. On the other hand, the final
form of its text must clearly take into account
both the decision already arrived at by the
Commission to confine the draft articles to the
treaties of States and the decision ultimately
reached by it regarding the definition of the
term 'treaty' in article 1, paragraph 1 (a).
If the Commission endorses the Special Rapporteur's
view that the 'WOrds 'or other subjects of interna­
tional law' should be deleted from article 1,
paragraph 1 (a), and also the !%,ovision in para­
graph 3 of article 3 regarcling the treaty-making
capacity of international organizations, then it
seems to him desirable that article 2 should contain
a res,ervation respecting treaties concluded by
'other subjects of intemational law' as well as
cone erning agreement s not in written form. He
accordingly suggests that article 2 should be

revised to read as follows:
'1. The ...Dresent articles apply to treaties
as defin~d in article 1, paragraph 1 (a,).
'2. The fact that the pr.es'ent articles do
not apply -

(a,) to international agreements not in
written form,

(E) to int ermtional agreeme:r.:'t, s concluded
by subjects of international law
other than States,

shall not be understood as affecting the legal force
that such agreements possess under international law
nor the rules of interna tional law applicable to
tmm'·"W

!:i1/ Year'bpoK of .t.,be International Law Conunission, 1%5, vol. 11,
,A7cN.4/177 and Add.l and 2, p. 16.
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d) Proposal to delete article 3

121. It will be recalled W that the written conunents of the

Netherlands am the ~ . 'Iement made by the representative of

Colombia ~n the Sixth Committee related not only to paragraph

1 (a) of article 1 but also to article 3 (Capacity to conclude

treaties) of the provisional draft articles adopted by the

Commission~ Sir Humphrey Waldock's fourth report included

sUJIll.a;i-.les of further cOIIUIents on article 3, su1::mitted by Austria,

Finland, Israel, Japan, Sweden, the United Kindom and the United

States. Extracts of those summaries, relevant to the question

W See above para. 116.

~ For the text of article 3 see above para. 91.

260/ For the full text of the cOJIlllVants by Austria, see
Yearbook of the International Law Commission 1 66 . vol.II,
A 6309 Rev.l, Part II, Annex, pp. 281 and ff.
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lacking such capacity would not be one. The
constitutions of many international organiza­
cions, it observes, do not contain any mention
of the capacity of the organization to conclude
treaties, yet its organs consider themselves
competent to do so on its behalf'. When,
on the other hard, the constit:ution does contain
provisions on the point, thGJT either relate to the
que stion which organ is comretent. for the purpose
or limit the ext1ent of the freedom to cnnclude
treaties. Such restrictions assume that in
principle the Q!~ganization would possess an
all-embracing capacity to conclude treaties. The
Austrian Government thinks tha. t paragraph 3 is in­
correct if it means that the treaty-ne.king capacity
of an international organization is derived solely
from its constitution. Nor does it think tha. t
there is anything to the contrary to be found in
the opinions of the Court in the Reparation for
Injurie s 261/ and Certain Expenses of the Unit ed
Nations 262/ cases. It suggests that IBragraph
3 should be deleted; or that, at the very least,

the wards 'depends on the constitution' should be
revised so as to irdicate that the constitution
can only contain restrictions on the freedom of an
or~anlzation to concluie treaties." 263/

"Finland ~

"The Finnish Government recalls it s proposal
for the deletion of the words 'or other subjects
of international law' from the definition of
'treaty' in article l(a) Wbecause the draft
articles deal exclusively with treaties concluded

261/ See above footnote 71.

262/ I.C.J. Reports, 1262, p. 151.

~ Ye~rbook of the International Law Comrniosion 1 6 vol. 11,
A CN.4 177 and Add.l and 2, pp. 16 and 17.

~ For th e full text of the comment s by Finland, see ~earbook
of the ·International Law Commission, 1%6, vol. 11, A/6309/
Rev.l, Part 11, Annex, p. 291.

~ See above p9.ra. 116.
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between States. For the came reason it here
proposes that the words 'and by other subjects
of intematioml law' should be deleted from
paragraph 1 of this article and that paragraph
3 should be omitted. Another possibility, it
suggests, would be to drop the article alto­
gether as superfluous, in accordance with the
opinion expressed by some members of the
Commission at its fourteenth session•••" 266/

Israel

L-The corrurents of Israel on article 3 did

not concern the question studied in this

survey.J
26""/"Japan ~

ItThe Japanese Government proposes the deletion
of raragraph 2, which does not appear to it to
add much to paragraph 1. Indeed, in its view,
paragraph 2 may even be misleading in that it
does not mention another element in intemational
capacity to concluie treaties - the need for re­
cognition of that capacity by the other contracting
rarty or parties. The same may, it thinks, be said
of JX1.ragraph 3, the deletion of which it also
proposes. 11 268/

266/ Yearbook of the International Law Commission 1 6 , vol. II,
A CN.4!l77 and Add.l and 2, p. 17.

WJ For the full text of the comment s by Japan, see Yearbook of
the Interna tiona1 Law Commission, 1966, vol. 11, A/6309/
Rev.1, Part 1I, Annex, pp. 301 and ff.

268/ Yearbook of the Intemational Law Commissi9n, 1265., vol.II,
A/CN.4!177 and Add.1 and 2, p. 17.
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26°1"Sweden~

liThe Swedish Government observes that the
rule in paragraph 1 is necessarily stated in
broad terms and is evidently not very helpful ..
On th e oth er hand, it feels tha t any detailed
elaboration of this point is bound to encounter
great difficultie s and that it may be better to
leave the development of the law to ~ake place
in the practice of States and international
organizations and in the decisions of intema­
ti onal tribunal s. 11 W

United Kingdom

LThe comment s of the United Kingdom on article

3 did not concern the question studied in this

survey;]

"United States W
11 ••• e. In paragraph 3 the United States Govern­
ment considers that the word 'co~stitution 'nay
be too limiti.ng, especially in view of the
apparently different sense in whi.ch it is used
in the previous plragraph and of the explanca.tion
in the Commission t s '-~commentary dW .•• 0 In it s
view, a good

1
measure of the treaty-naking autho­

rity of an international organization can be f.ound
in the dictum of the International Court in the
Reparation for InJyAes, opinion mentionea in the
commentary: ..

W/ For the full text of comment s by Sweden, see Yearbook of
the International Law Commission, 1966, vol. 11, A!63091
Rev. 1, Part 11, Annex, pp. 337 and ff.

'?::LQ/ Yearbook of the International Law Commission 1 6 , vol. 11,
A CN.4 77 and Add.l and 2, p. 17.

W For the full text of the comments by the United States, see
Yearbook of the International Law Conmission 1 66, vol. 11,
A 6309 ev.l, Part 11, Annex, pp. 346 and ff.

W See above J:ll.ra. 92.
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fU:rrier international law, the organization
must be deemed to have those powers which,
though not expre ssly provided for in the
Charter, are conferred upon it by necessary
implication as being essential to the perform­
ance of its duties.' :£131

It suggests that the wOl~(fIa.uthorityf would be less
likely to create confusion tmn the word 'constitu­
tion', which is generally understood to mean a written
document. It further sLlggests that the p:1ragraph
should be so worded that it s meaning would be clear
without reference to the commentary; and that, in
particular, the paragraph should be more specific
'as to what is neant by an 'international organiza­
tion'lt. '!:1.JJI

122. In the Observations and Proposals of his fourth report, Sir

Humphrey suggested the deletion of article 3. He explained as

follc)ws that suggestion:

"After careful consideration of the conunents of
Governments @Ild of the records of the Commission's
previous discussion of this article, the Special
Rapporteur is of the opinion that the entire article
shou:ld be deleted. He shares the view of those who
think that the question of capecity is more prominent
in the law of treaties than in that of diplomatic
intercourse. But he doubtr both the value of the
truncated treatment of the question which is founi
in article 3 as at present drafted and the possibility
of formulating more extendled provisions that would have
a reasonable prospect in present circumstances of

mJ Bee footnote 194.

'!:1.JJI )[earbook of the International Law Commis siona 1925., vol. 11,
A7cN.4li77 andAdd.l and2~ pp. 17 and IS.
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meeting with general acceptance. The text of para­
graph 2 of the article was adopted by the Commission
by the narrow majority of 9 votes to 7, with .3
abstentioIl?; and even then it deals with only one of
several similar problems. The text of paragraph 3 was
adopted by the even narrower majority of 9 votes to
8, with 2 abstentions W. Furthermore, the
Commission having decided to confine the specific
provisions of the draft articles to the treaties of
States, the rules governing the capacity of interna-

tional organiz.!i\tions to conclude treaties have only the
most marginal, if any, claim to be included in the draft
articles. Paragraph 1 commanded the almost unanimous
support of the Commission, being adopted by 18 votes
to none, with 1 abstention. However, the rule stated
in the plragraph is already impli.ed in the definition
of 'treaty' in article 1 paragraph 1 (a) and ••••• ' . ,
the 'J:S.ragraph is not, in itself, very helpful in resolving
the problems of ca.pacity.

"Accordingly, the Sf/dcia\,porteur propbses tlie
deletion of the artiole. 11 2 6' , I

; ,

e) ProPOsed rev,!,sion Qf article t 4
, .

12.3. It will oe recalled that at. the Commission' s ·~66th meeting,

on 22 JWle 1%2, Mr. Rosenne suggested th3..t a clause :referring to ,.
treatie's drAwn up' between an int.,:rJ"nationalorganizatio'n and one of ft's

. .
member S""atee should be added to articte 4 (Authority to negotiate,
.
'draw uP. authenticate, sign, ra-'t"ify, accede to,' approve or accept. a

"

treaty).

.-

. ,
The Commission approved Mr. Rosenne's suggestion without ~

..
?:JjJ' See above :rara. 90.

2ZQ; Yearbook of the International Law Commission
A CN.4/l77 and, ~dd.l and 2, p. 18.
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vote W. In his fourth report, Sir Humphrey proposed a new

text for article 4 which omitted the clause in question 27a{ In

explaining the grourrls f\or the new text, he did not refer to that

clause a.m did not mention his proposals concerning the title of the

draft article s and p9.ragl'~lph 1 (a) of article 1~

f) froposal not. to deal i,:!!., the draft articles with the guestion,
of the concluson of t,~aties by an international organizatten.
on behalf of member States• n _ ....,.....-..~

124 Al' 280/. 6• rtS a ready noted, --, ~ll 19 2 the Commission postponed cons:tdE~-

ration of the above question and of the question of treaties concluded

by one State on behalf of anorlher.\ In his fourth report" Sir

Humphrey Waldock dealt \'1ith both qtRestions in a single section

entitled "Question A - Conclusion o:t tll"'eaties by one State on

behalf of another or by an internatit'Jnal organization on behalf

of a member State". 281/ The passages of the section relevant to

the conclusion of treaties by an international organization on behalf

of member States read as follON's:

'~7iJ See above paras. 95 and 96.

278/ Yearbook of... the International Law Commission, 1962, vol. IT,
A/CN.4!177 and Add.1 ant 2, }lira. 11 and p. 22.

W See above paras. 115 and 117.

280/ See above paras. 109 and 110$

281/ Yearbook of the International Law Commission, 1965 2 vol. II,
A/CN.4!177 and Add. I and 2, p. 22.
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It£AJ case that might conceivably arise would
be the conclusion of a treaty by an international
organization with a third State as agent for its
members, with the object that they should severally
beco~e plrties to the treaty. The organization might,
in short, be used simply as a convenient 'represent­
ative' of the member States far the purpose of
concluding a treaty in which their interests were
all the same.

"A further special problem may be mentioned, if
only to be dismissed. This is the case where an
international organization enters into an agreement
with one of its own lrembers containing provisions
for the benefit of the other members. Examples
are mandate and trusteeship agreements, the legal
nature and effects of which came under consideration
in the South West Africa Qases ~82/ and in the
Northern Carneroons case28~/.··' ~ e decisions of the
International Court in t1iEtSe cases left open the
question of the true jurid:i'Cal relation of members
of the organization to the agreements in question;
and the problems which they rai se appear to be quite
special and to belong to the law governing interna­
tional organizations rather than to the general Jaw
of treaties. Accordingly, in the view of the Special
Rapporteur l they can be left out of account in
connexion with the present question.

" •••As to treaties cone luded by intemat ional
organizations with third States on behalf of their
members, some manbers felt that this type of case
is too closely connected with tlla general problem of
the relations between an organization and its members
to be dealt with conveniently as pilrt of the general
law of treaties. other members took the view that
in these cases the transaction may constitute the
members actual pa~ties to the treaties, and that the
cases should therefore be covered in the general law
of treaties"~

?82J' See above footnote 210.

~ See above footnote 211.

~ Yearbook of the International Law Commission 1 6 , vol. 11,
A CN.4/177 and Add.1 and 2, p. 22, paras. 2-4 and p. 23.
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125. Sir Humphrey Waldock proposed to omit question A for

the following reasons:

"The Special Rapporteur believes that, ii' on a
limited scale and in particular connexions, the
phenomenon of agency does exist in i.ntemational
law and does, in principle, belong to the general
law of treaties. On the other hand, he feels ~hat

it nay be difficult for the Commis sion to formula.te
wholly sati sfactory rules covering the cases which
arise under this head without becoming involved to
a certain extent in controversial problems of inter­
national capg,city and personality and without
encroaching to a certain extent on th~ law governing
international organizations • Accordingly, similar
considerations to those which lead him to rropose the
deletion of article 3 regar<;ling t capacity to concltrle
treatJes '£&i/ al so lead him to propose the omission
from the draft articles of the topic which is the
subject-matter of the present question. The omission
of the topic would not mean the taking of any position
by the Commission on the substance of the matter. It
would simply man that the topic would be left aside

for special treatment as ani when that might be
considered necessary or desirable. HOWEver desiraole
in princ iple it might be to }repare a complete and
exhaustive statement of the principles governing
ever,y possible aspect of the law of treaties, the
Special Rapporteur is of the opinion that, on practical
grounds, the Commission should now confine its draft
to the main principles governing t ;aties concluded
between States. The Special Rapporteur accordingly
proposes the omission of this question" 2.86/

_uw

WJ See above }:ara. 122.

286/ Yearb.ook of tJ;1e Interna tionaJ. Law Conmission, 1965, vol. 11,
A!CN.4'7i77 am Add •. '1 and 2, p. 23, para. 7.
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7. 'Sir Humphrey Waldoak's fifth and sixth reports
on the law of treaties
~J . usaq , •••

126. Sir Humphrey Waldock submitted to the Commission his

fifth report on the law of treaties~ in November and

December 1965 and January 1966. He submitted his sixth -

and last - report on the topic 288/ in March, April, May and

June 1966. The two reports reviewed the provisional draft

articles not covered in the fourth report. Like the latter,

they were prepared in the light of the written comments by

Governments and the discussion in the Sixth Committee. Neither

raised the question of treaties coneluded by international

organizations.

8. The final draft articles on the law of treaties,
ad~pted by the Commission in 1966

127. The Commission considered/in 19Q5, at the first part

of its sevent. ,anth session, *28Q, the section of Sir Humphrey

Waldock I s fow:·th ::-eport W which deal t Nith part I of the

provisional draft articles. It consldered,in 1~~6, at the
",;;1/second part of its seventeenth session ~ and at its

eighteenth session,~ the remainder of Sir Humphrey's

Ibid., 1966, vol. II, A/CN.4/l83 and Add.1-4, pp. 1 and ff.

Ibid., 1966, vol. lI, A/CN.4/186 and Add.1-7, pp. 51 and ff.

The first part of the seventeehth session was held in Geneva
from 3 May to 9 July 1965.

See above para. 114~

The second part of the seventeenth session was held in
Monaco from 3 to 28 January 1966.

The eighteenth session W&S held in Geneva from 4 May to
19 July 1966.
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fourth report and his fifth and sixth reports. W At the

end of the eighteenth session, the Commission adopted a final

draft of ar.ticles on the law of treaties 'olith commentaries,

Vlhich it included in chapter 11 of its repor't on the work of

the eighteenth session. ..~/ The draft consisted of 75 ar'ticles

divided into the follo~ing parts:

I. Introduction (articles 1 to 4);
11. Conclusion and entry into force of treaties (articles.

5 to 22);

111. Observance, application and interpretation of

trea'bies (article:;; 23 to 34);

IV. Amendment and modification of treaties (articles 35

lio 38);

V. Invalidity, termination and suspension of the

operation of treaties (articles 39 to 68);

VI. Miscellaneous provisions (articles 69 and 70);

VII. Depositaries, notifications, corrections and

registration (articles 71 to 75).

128. The present section examines first a decision by the

Commission not to deal in the draft articles with the question

of the conclusion of treaties by an international organization

on behalf of member States. It turns next to the title of the

draft articles. It then deals with the provisions of the final

draft articles which are relevant to the question of treaties

concluded by international organizations, namely, article 1,

See above para. 126.

le1rbook of the Internatic...da.l Law Commission, 1966, vol. II,
A!6309!Rev.l, Part 11, pp~ 177 and ff.
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paragraph 1 ( a) of article 2 and paragraph (a) of article 3.

It gives an account of the tra.v.-aux preparatoires of those

provisions, limited to the aspects concerning the subject matter

of this survey. It also deals with 'two articles - Articles 5

and 6 - which are not relevant to the question of treaties con­

cluded by international organizations but were based on articles

of the provisional draft which contained express references to

such treaties. Finally, it devotes a brief sub-section to the

remaining provisions of the final draft articles, considered

from the point of vic~ of the subject matter of the Survey.

a) The decision not to deal in the draft articles with the
,9,uestion of the,conclu§;ion of treaties by an international

organization on behalf of member States

129. It will be recalled E221 that ~ir Humphrey de~lt in his

fourth~eport with the above question and with the question of

the conolusion of treaties by one State on behalf of another

in a single section enti-tled "Question A - Conclusion of treaties

by one State on behalf of another or by an international organ­

ization on behalf of a member State". It will also be recal:ed m!
that the section concluded with the following statement: "The

Special Rapporteur accordingly proposes the omission of this

question". That proposal was adopted W by the Commission

at its 810th meeting, on 24 June 1965, after a h~ief discussion

of Question A.~

See above paras. 124 and 125.

See above para. 125.

Yearbook of the International Law Commission, 1965, vol I,
810th meeting, para. 9.

Ibid., 1965, vol. I, 781st meeting, paras. 42 to 58 and
8l0th meeting, paras. 4 and 8.
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b) The title of t he draft artioles,

130. In 1965 some. me~bers expressed Vl.ec{,J:2!2/ on Sir Humphrey

Waldook's amendment 300/ to the title of' t he draft art ioles but

no decision was taken on the matter. In 1966, at the 892nd meeting,

on 18 July, the Commission held a brief disoussion on the title of

the draft. 301! At the end of the discussion, Sir Humphrey proposed
,

thRt the Commission should retain the tJtle it had used so far,

namely, "Draft Artioles on the Law of Treaties". His proposal was

adopted without a vote. 302/

c) Article 1 (new nrovision)

131. Article 1 of the final draft read: "The present articles

relate to treaties concluded between States". It was entitled:

"The scope of the present articles". It will be reoalled that that

title had been given in the provisional draft to article 2~ which dealt

with Rn enti.rely different matter. 303/ ThCit article formed the

basis in the final draft of artiole ~ under a new title, namely,

"International ae;reements not within the scope of the present articles".304/

132. Article 1 of the final draft was a new provision which

was the outcome of the discussion by the Commission at its

776th and 777th meeti~gs, held on 4 and 5 May respectively,1Q2/

of Sir Humphrey Waldock's revised versions 306! of article 1,

W .;Ebid., 1965, vol. I, 766th meeting, paras. 51 and 70 =
777th meeting, para. 7.

302/

303/

304/

1Q2/

See above ~ara. 115.

Yearbook of the International Law Commission, 1 66, vol. I,
Part 11, 92nd meeting, paras. 30 to 44. The discussion
bore mainly on the question whether the expreRsion "Draft
Articles" Gr "Draft Convent ion" should be used.

Ibid 9 Z 1966, vol. I, Part II, 892nd meeting, para. 46.

For the text of article 2 of the provisional draft, see above para. 119.

See below paras. 147 to 149.

The 776th and 777th meetings were held during the first part
of the seventeenth session.

Those revised versions were proposed b.Y' Sir Humphrey in his
fourth report. (See above paras. 118 and 120)~
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paragraph 1 (a) (definition of "treaty"), .and of article 2

(see preceding paragraph). For the sake of clarity, that

discussion is analyzed below in the present sub-section although

it bore also on provisions which are the subject matter of sub­

sections d) and e).

133. At the outset of the discussion, Sir Humphrey observed that

there was an inconsistency in the provisional draft between, on

the one hand, the definition of the term ".treaty" in paragraph

1 (a) of article 1,~ which referred to treaties concluded

by subjects of international law other than States, and, on

the other, the great majority of the provisions of the draft,

which dealt exclusively with treaties between States. He

expressed the view that, in order to eliminate the inconsistency,

it Was necessary to limit the scope of par~graph 1 (a) of article

1 to what was actually covered in the draft and he recalled the

proposals he had sub~itted to that effepy in his fourth report. 308/

Sir Humphrey's vie14s were supported by Messrs. Castren, ]S!)}
Yasseen, 110/ Tunkin, 311/ and Reuter. l1JJ Mr. Tunkin, in

particular, recalled the decision taken by the Commission on

7 May 1962 313/ and Mr •. Reuter observed that agreements concluded

by SUbjects of internat{onal law other than States had been

For the text of paragraph 1 (a) of article 1, see above para" 78·.

Yearbook of ~he International Law Commis~ion, 196.5, vol. I,
776th meeting, paras. 50 and 51. For the proposals submitted
by Sir Humphrey in his fourth report, see above paras: 115,
117 and 118.

Ibid., 1965, vol. I, 776th meeting, para. 55.
Ibid., 1965, vol$ I, 776th meeting, para. 63.
Ibid., 1962' vol. I, 776th meeting, para. 72.
Ibid., 1962' vol. I, 777th meeting, para. 23.
See above paras. 65 and 66.
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excluded from the scope of the draft because they had not been

studied in detail by the Commission.

134. Mr. Ago, however, said that he would regret the deletion

from paragraph 1 (a) of article 1 of the reference to "other
•

subjects of international law". Indeed, a treaty did not cease

to be a treaty merely because a subject of international law

other than a State was a party thereto. He therefore suggested

that, if any limitation of the scope of the draft articles was

necessary, it should be indicated in article 2 (provisional

draft) • .ill! Mr. Reuter l12/ and Mr. Rosenne 316/ supported

Mr. Ago's remarks.

135. Mr. Briggs expressed the view that it might be reasonable

to disregard treaties concluded ~etween international organizations

to which States were not parties since there were only about 200

such treaties. But there were over a thousand treaties to which

both States and international organizations were parties and he

could not agree to their exclusion from the scope of the draft

articles. li:JJ
136. In this connexion, Mr. Reuter suggested 318/ the inclusion

in the draft of the follo~ing provision:

"The fact that a subject of interna.tional law other than
a State is a party to a treaty binding two or more States
shall not render the rules laid down by the present Con­
vention inapplicable to that treaty." )l12J

lW l~arbook of the International Law Co~nission, 1965, vol. I,
776th meeting, para. 58.

l12/ Ibid., 196:2, vol~ I, 776th meetJ.ng, para. 66.

316/ Ibid. , 196.5 , Yol. I, 776th meeting, para. 67.

317.1 Ibid. , 1965, vol. I, 777th meeting, para. 7.

318/ Ibid. , 1965, vol. I, 777th meeting, para. 24.

l12I Compare with paragraph (c) added to article 3 ~y the
Vienna Convention on the Law of Treaties (See below Chapter I1) •
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. 3201Mr. Reuter also suggested that, if the expression

"other subjects of international law" was deleted from. the

definition of the term "treaty", the draft articles should

include a provision along the following lines:

"The rules which follow shall apply to agreements
governed by public international law which are not
treaties within the meaning of paragraph 1 C.~), sub-·
ject to due regard for the special nature of those
agreements".

137. Mr. Ago submitted 3211 the following amendments to

paragraph 1 (a) of article 1 and to article 2 of the pro­

visional draft:

"Paragraph 1 (a) of article 1. (provisiunal dJJaft)

"Replace the text adopted by the CO~l1isSion]id by t~e
text proposed by Sir Humphrey Waldock, 323/ up to and
including the words I particular de signation'. lW'

Yearbook of the International Law Commission, 1965, vol. I,
777th meeting, para. 25. At the '~revious meeting, Mr.
Reuter had subrllitted an earlier version of the provision
quoted above. (Sep. para. 66 of the summary record of the
776th meeting.)

Ibid., 1965, vol. I, 777th mee'ting, paras.58 and 59. At
the previous meeting ~~. Ago had Riso submitted an earlier
version of his proposed amendments.• ( See para. 65 of the
summary record of the 776th meeting).

~ee above para. 75.

See above para. 118.

With th~ change suggested 'by Mr. Ago, paragraph 1 (a) of
article 1 would have read:

"'Treaty' means any international agreement in written
form, whether embodied in a single instrument or in two or
more related instruments and whatever its particular desig­
nation. "
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"Article 2 (provisiopai draft)

"Replace the text adopted by the Commission, JE5.I by the
following text:

'I •. The present articles refer only to treaties con­
cluded between States.

'2. The fact that the present articles do not refer
to treaties to which subjects of international law other
than States are parties does not mean that the rules con­
tained in the present articles db not apply, so far as
possible, to such trea~ies. .

. '3. The fact that the present articles do not apply
to international agreements not in written forn~ shall not
be understood as affecting the legal force that such agree­
ments possess under international law.' 11

138. Mr. Tunkin said 326/ that, unlike the other paragraphs

of artiole 1 (provisional draft), paragraph 1 (a) did not contain

the definition of a term used in the'draft articles but indicated

the scope of application of those. articles. He felt that the.
proper place for such an i~dication was not in the article on

I

definitions, but in a ne~ article l' which ~ou1d state that the

rules set out in the draft articles aPl'lied to treaties con-

, .
,

eluded between states,. 'Mr.
, ~ .
by Messrs~o~ E~ias,

Waldock•.3? Mr .. Rosetlne,

I

Tunkin'a suggestion was supported '

328/ Rosenne]g9J and Sir Htunphrey

hOVlever, remained of the opinion th.at·

JE5.I See above para.. 119.

:&.§/
.

Yearbo'ok of the Ihternational Law'Co~aission, 12~2, vol. I~
t I' t .-. J,

777th ,mee~ing,·p~ra. 14. . ..
I . .

2JJ Ibid. 1 19'65 ; vol. I, 777th ,meeting, para. 26.. . .

:J..2Y Jbid." 1962, vol. I, 7l7th mee.ting" para. 32.

JJJ.! Ibig.~ 1 1.ill, vol. t,. 777th meeting, paras. j'( and 38.

m Ibid. , 196~, vol. I, 777th meeting, para. 7111
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it would be a retrograde step to eliminate from the definition

of the term "treaty" the reference to subjects of international

law other than States. The Commission, however, appeared to

favour Sir Humphrey's proposal to delete that reference. He

was, therefore, attracted by Mr. Tunkin's suggestion since the

purpose of the new article 1 would be to indicate the area of

application of the draft articles and not to define the term

"treaty".

139. In summarizing the discussion, Sir Hurnphrey Waldock made

several suggestions which are reported as follows in the record

of the 777th meeting:

". • • [Sir Humphrey Waldock] favovred Mr. Tunkin's
proposal that the draft should begin with the article
on suope rather than the definitions article. The
article on scope should be exceedingly short, however,
and should not say much more than 'The present articl~s
apply to treaties concluded between States'~

"Then~ in article 2 [new numbering], there would
be the abbreviated defin~tion now proposed, though per-
haps not abbreviated to the extent Mr. Ago had su.ggested. '3311 .
It might be couched in some such terms as 'A treaty means
any international agreement concluded in written form and
governed by international law, whether embodied in a single
instrument 'or in two or more related instruments and wha'Ii-·
ever its particular designationt

"Article 3 Lnew numbering] would then contain the
substance of the existi~g article 2, but differently
formulated, on some such lines as GThe fact that the
present articles do not relate to treaties concluded
between subjects of international law other than States,
or between States and such other subjects of international
law, shall not be understood as affecting in any way
the legal force of such treaties or as excluding the
application to them, so far as may be appropriate, of the
rules laid down in the present f.tXticle s. • ." 1.:&1

------
~ See above para. 137.

~ Yearbook of the It.!~rl!.~ional Law Commission, 1965, vol. I,
777th meeting, paras. 71-73.
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140. The Chairman noted that there appeared to be no objections

to Sir Humphrey's suggestions ~!d proposed that the Commission

"refer paragraph 1 (a) of article 1 and related problems to the

Drafting Committee". The Commission decided without discussion

to adopt the Chairman's proposal. 333/

141. In pursuance of that decision, the Drafting Committee

submitted three texts at the Commission's BIOth meeting on

24 June 1965. The first text is dealt with below. The other

two, which were amended versions of paragraph 1 (a) of article

1 and of article 2 (provisional draft) are examined in sub­

sections d) ?nd e).
142. The first text submitted by the Drafting Committee read:

"New First Article.
"The scope of the present articles

"The present articles relate to treaties concluded
between States." ll4!

At its BIlth meeting, on 25 June~965, the Commission adopted~
that text without discussion, by 17 votes to none.

143. In the 1965 report of the Commission 336/ - covering the

~ Ibid., 1262, vol. I, 777th meeting, para. 7B.
ll4! Ibid., 1962, vol. I, BlOth meeting, para. 10.

~ Ibid., 1262' vol. I, Bllth meeting, para. 104. At the
previous meeting, the Commission had adopted the text
informaliy, without comment (see para. 10 of the summary
record of the BlOth meeting).

~ Ibid., 12Q5, vol. 1I, A/6009, p. 159. The Commission decided
not to attaqh to its 1965 report any commentaries on the
draft articles on the law of treaties adopted in 1965. It
included ,however , in the introductior to Chapter II of the
report (paras. 20 and 21), several observations on the
question of treaties concluded by international organi­
zations. These observations are not quoted in this Survey
since their subst~nce is reproduced in the commentary to
article 1 contained in the 1966 report, which is reproduced
below.
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work of the first part of the seventeenth session - the new

first article was nUmbered O. In the final ~aft, as repro­

duced in the 1966 report - covering the work of the eighteenth

session - the article wa~ renumbered 1 and the following com­

mentary was attached to it:

"This provision defin}.ng the scope of the present
articles as relating to 'treaties concluded between
States' has to be read in dose conjunction not only
with article 2 (l) <'~J ,/ l)jj which states the meaning
with which the term 'treaty' is used in the articles,
but also with article 3, iJ§J which contains a general
reservation regarding certain other categories of inter­
national agreements. The sole but important purpose of
this provision is to underline at the outset that all
the articles which follow have been formulated with
particular reference to treaties concluded between
States and are designed for application only to such
treaties.

"Article 1 gives ef~ect to and is the logical
consequence of the Commission's decision at its
fourt~enth session~ not to include anyspeoial
provisions dealil~ with the treaties of internat~pnal

organizations and to confine the draft articles to
treaties concluded between States. Treaties con­
cluded by international organizations have many
special characteristics; and the Commission considered
that it would both unduly complicate and delay the
drafting of the present articles if it were tj(,) attempt
to incl'ude in them sati.sfactory proVisiop.s ooncerning
treaties of international organizations. It is true
tha t in the draft provisionally adopted in 1962.· article
1 defined the term treaty 'for the purpose of tiLe present
articles' as covering treaties 'concluded between two or
more States or other subjects of in'l;ernational law'. JM)/
It is also true that article 3 of that draft contained
a very general reference to the capacity of 'other S1lb­

jects of international law' to conclude treaties and a
very general rule conoerning the capacity of international

lXlI See below paras. 144 and 145.
]]§J See below parasw 147 to 149.

lYJ.!
..

65 and 66.See above paras.

,~ See above para. 78.

• • I
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d) Paragraph 1 (a) of article 2 (former paraeraph 1 (a) of article 1)

144. The second text submitted by the Drafting Committee at the

Commission's 810th meeting344!read:

"[Article IJ
"[Use of terms]-

"[1. For the purposes of the present articles: ]

"Ca) 'Treaty' means an international agreement concluded
between States in written form and governed by inter­
national law~ whether embodied in a single instrument or
in two or more related instruments and whatever its par­
ticular designation." l12/

145. At its 811th meeting, on 25 June 1965, the Commission adopted.

that text without discussion by 1.7 votes. to non~ In the final draft,

as reproduced in the Commission's 1966 report, article 1 was renumbered 23~71
and a commentary w~s attached to ito The following passage of the

commentary dealt with the words "concluded between states" appearing

in paragraph 1 (a):

"The term 'treaty', as used in the draft articles, covers
only international agreements made between 'two or more
states'. The fact that the term is so' defined here and so
used throughout the articles is not, as already underlined
in the oommentary to the previous article,348! in any way
intended to deny that other subjects~of international law,
such as international organizations and insurgent communities,
may conclude treaties. On the contrary, the reservation in
article 3 ID.! regarding the 1eeal force of and the legal
principles applicable to their treaties was inserted by the
Commission expressly for the purpose of refuting any such
interpretation of its decision to confine the draft articles
to treaties concluded between States. 350)

See above pa~asQ 140 and lAl.

Yearbook of the International Law Qomrnission, 1965, vol. I,
810th meeting, para. 11. For the title of the article and for
the introductory phrase see ibid., 1965, vol. I, 820th meeting,
paras. 15, 17, 26 and ibid., 1965, vol. II, A!6009, p. 159.

Ibid:, 1965, vol. I, 81lth meeting, para. 104. At the previous
meeting, the Commission had adopted the text of paragraph l(a) of
article 1 informally, without comment. (See para. 11 of the summary
record of the 810th meeting)
Ibtd., 1966, vol. 1I, AI6309/Rev.l, Part I, p., 187.
See above para. 143.
See below paras. 147 to 149.
Yearbook of the International vol. 11,
A 309 Rev.l, Part I, p. 1
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e) Paragraph (a) (new provision) of article 3 (former article 2)

146. The third text submitted by the Draftinc Committee at the Commis­

sion's 810th meeting121!read:

"Article 2

"Treaties and other international agreements
not within the scope of the present articles

"The f~ct that the present ar;ticles do not relate

(a) To treaties concluded between subjects of inter­
national law other than States or between such subjects
of international law and States, or

(b) To international agreements not in written form
shall not affect the legal force of such treaties or agree­
ment~, nor the application to them of any of the rules set
forth in the present articles to which they would be
subject independently of these articles." 3.52/

After a brief discussion relating mainly to questions of form and to the

place of article 2 in the, draft, the Commission referred the article back

'to the Drafti.~,~ Committee •.l2lI
147. At the Commis'sion' s 8"16th meeting, on 2 July 1965, Sir Humphrey

Waldock submitted on behalf of the Drafting Committee a revised text

of article 2 and explained that the only changes made by the Committee

had been "drafting changes". 354/ The revised text read:

"Treaties,3nd other international agreements not
··wrtliiri the scope of the present articles

"The fact that the present articles do not relate

(a) To treaties concluded between States and other
subjects of international law or between such other subjects
of international law~ rJr

(~) To international agreements not in written form

shall not affect tpe legal force of such treaties or agree­
ments or the application to them of any of the rules set forth
in the present articles to which they would be subject in­
dependently of these articles." l2.2/

l21J See above paras. 140 and 141.

:lliJ Yearbook of the International Law Commission, 1965, vol. I,
SlOth meeting, para. -12.

ID.! Ibid. , 1965, vol. I, 810th meeting, para. 27.
4

~ Ibid., 1965, vol. I, 816th meeting, para. 2.

l2.2/ Ibid. , 1965, vol. I, 816th meeting, para. 2.
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At the Game meeting, the Commission adopted that text without dis­

cus,sion by 14 vot,e13. to n,one.J2!J

14~. During the eighteenth session, at the Commission's 892nd meeting,

on 18 July 1966, Sir Humphrey proposed orally several amendments to

article 2 which were reported as follows in the summary record of the

meetine:

"Sir Humphrey WALDOCK, Special Rapporteur, said that
since, in article 1, the word 'treaty' had been defined
for the purposes of the draft articles as an 'international
agreement concluded betweAn States' it was illogical to use
the word 'treaty' in article 2 to refer to international
agreements concluded between States and other subjects of
international law. He therefore proposed that in the title
of article 2 the words 'Treaties Rnd other' be deleted,
that in sub-paragraph (a) the word 'treaties' be replaced by
the words 'international a[;reements', and that in sub­
paragraph (12) the words 'treaties or.; be deleted." 357/

At the same meeting, Sir Humphrey's amendments were adopted by th~

Commissipn without discussion. 358/ With those amendments, article 2

read:

"lnternational agreements not within the
scop~ of the present articles

"The fact that the present art icles do not relate:

n(a) To international agreements concluded between
States and othAr subjects of international law or between
such other subjects of international law; or

"(2.) To international agreemAnts not in written form
shall not affect the legal force of such agreements or the
application to them of any of the rules set forth in the
present articles to which they would be subject independently
of these articles."

149. In the final draft, as reproduced in the aommis~ion's 1966 report~

article 2 was renumbered 3122/ and a commentary was attached to it.

The commentary first recalled that

J2!J rbid.e , 1961' vol. I, 816th meeting, para. 2.

357) ]:bio.., 1266 , vol. I, Part 11, 892no. meeting, para. 75.
358/ Ibid. , 1966, vol. I, Part 11, 892no. meeting, para. 75.

J2Y Ibid. , 1966, vol. 11, A/6109/Rev.l, Part 11, p. 190.
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"The text of this artiole, as provisionally adopted
in 1962,360/ contained only the reservation in paraBraph (£)
regarding the force of international agre~ments not in
wr1tten form." .

It next dealt with para£raph (a) of the article as follows:

"The first reservation in sub-paragraph (~) regarding
treaties concluded between States and other subjects of
international law or between suoh other subjects of inter­
national law was added at the seventeenth session as a result
of the Commission's decision to limit the draft articles
strictly to treaties concluded between States and of the
consequential reAtriction of the definition of 'treaty' in
article' 2 to 'an international acreement concluded between
States'.361! This narrow definition of 'treaty', although
expressly limited to the purposes of the present articles,
might by itself give the impression that international
agreements between a State a-n"d" an international organization
or other subject of international law, or between two inter­
national organizations, or between any other two non-Statal
subjectA of international law, are outside the purview of the
law of treaties. As such international agreements are now
frequent - especially between States and international
organizations and between two organizations - the Commission con­
sidered it desirable to make an express reservation in the
present article regarding their legal force and the possible
~elevance to them of certain of the rules expressed in the
present artioles." )6gj

f) Artiole 5. (former article 3)

150. Article 5 of the final draft is based on article 3 of the provisional

draft. It will be recalled363/ that article 3 dealt with the capacity to

conclude treaties. It consisted of three paragraphs. The first referred

to States and "other subjects of international law", the second to

federal states and the third to international organizations.

151. It will also be recalled364/ that in his fourth report, Sir

Humphrey Waldock had proposed the deletion of the article.

See above para. 119.

See above paras. 144 and 145.
Yearbook of the International Law Commission
A 6309 Rev.l, Part rI, p. 190, paras.

See above para. 91.

See above para. 12?

vol. II,
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152. At its seventeenth session, the Commission discussed article 3
at the 779th and 780th meetings, on 7 and 10 May 1965s]§2/ Most of

the discussion related to the treaty-making capacity of states - in

particular of federal States ~ and to Sir Humphrey's proposal to

delete the article. As regards the question of the treaty-making

capacity of other subjects of internatiDnal law, members generally

agreed that, in view of the understanding reached at the 777th meeting,366/

the article should be confined to the treaty-making capacity of states.

A few members, however, expressed views on the substance of paragraph 3

of the article. Thus, for instance, the s~mmary record gives the

following account of a statement by Mr. Lachs:

"Mr. LACHS said that paragraph 3 [of article 3J was
an inadequate expression of the law. In fact, the ~
tractatuum or treaty-making power o'f an international
organization could be derived from any of three sources.
The first, which was the only one mentioned in paragraph 3,
was the constitution of the organization. The second was
'interpretation and practice, which gave rise to a customary
rule~ capacity was in that case acquired by virtue of the
dev~lopment of the law of an' international organization,
even if there was no constitutional provisio~ on the
subject. The (third possibility was that the organization
could acquire treaty-making power by virtue of a decision
of one of its organs. Since paragraph 3 did not reflect the
real position, it would in any case have had to be redrafted,
but since the Commission had decided to confine the draft·
articles to treaties between States it had become redundant
and should be dropped. 1f l§JJ

153. At its 780tb meeting, the Commission decided to delete the r-eference

to "other subjects of international law" appearing in paragraph 1 of

the article and the whole of parag~aph 3. The Commission referred the

rest of the article to the Draft~ng Committee. 368/

l22/ Passing references ,to the article had been made previously at the 776th
and 777th meetings (see Yearbook of the International Law Commission,
1265, vol. I, 776th meeting, paras. 61, 64 and 777th meeting, paras.
21, 22, 29, 34-36). .

366/ See above para. 140.
367/ Yearboo~ of the Inte~national La~ Commission, 1965, vol. I, 77qth

meeting, para. 2~.

368/ Ibid., vol. I, 780th meeting, para. 16.
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154. At the Commission's 8l0th meeting, on 24 June 1965, the

Drafting Committee submitted a text of article 3 which the Commission

at its 8l1th meeting, on 25 June 1965 referred bac~ to the

Committee. At the 816th meeting, on 2 July 1965, the Drafting

Committee. submitted a revised text of the article which the

Commission adopted370! without change. The revised text read:

"Art~cle 3

nC,aI2?cit,y of Stf-ltes to conclude treatiEls

"1. Every State possesses capacity to conclude treaties.

"2. States members of a federal un ion may pOSSASS \.' ca­
pacity to conclude treaties if such capacity is admitted by the
federal constitution and within the limits there laid down."

155. In the final draft, as reproduced in the Commission's 1966 report

article 3 was renumbered~ and a commentary WBA attached to it. The

followin6 passage of the commentary explained why the Commission had

confined the article to the treaty-makinG capacity of states:

"In 1962 the Commission, while holding that it would not
be appropriate to enter into all the detailed problems of
capacity which might arise, decided to include in the present
ar"tfcle three broad provisions concerning the capacity to
conclude treaties of (i) States and other subjects of inter­
national law, (ii) Member States of a federal union and
(111) international orr,an1zations. The third of these pro­
visions - capacity of international organizations to con-
clude treaties - was an echo from a period when the Commission
contemplated including a separate part dealing with the treaties
of international oreanizations. Although at its session in
1962 the Commission had decided to confine the draft articles
to treaties concluded between States, it retained this pro­
vision in the present article dealing with capacity to con­
clude treaties. On re-examinine the article, however, at
its seventeenth session the Commission concluded that the
logic of its decision that the draft articles should deal
only with the treaties concluded b~tween States necessitated
the omission from the first paragraph of the reference to the

d£2/ Ibiq., 1965, vol. I, Bllth meetinc, para. 51.

3701 .!!2..tti., 1965, vol. I, B16th meeting, para. 5. Paragraph 1 of
article 3 was adopted by 11 votes to 2, with 1 abstention.
Paragraph 2 was adopted by 7 votes to 3, with 4 ~bstentions.

Article 3 as a whole was adopted by 7 votes to 3/with 4 abstentions.

3711 Ibid., 19~f, vol. II, A!6?09/Rev.l, Part II, p. 101.
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capacity of 'other subjects of internRtional law', and
also required the deletion of the entire third para£raph
dealing specifically with the treaty-making capacity of
international organizations." 371.1 ',.

•

g) hrticle 6 (former article 4) .'

156. Article 6 of the final draft is based on article 4373/ of the

prOVisional draft and' on the revised version374/ of that article

proposed by Sir Humphrey '.Valdock in his fourth report. It will be

reoalled that paragraph 2(b) of article 4 contained a referencA to

treaties drawn u.p between a State and an international organization.

That reference was omitted .in the ,revised version proposed by Sir Humphrey.

157. During the discusAion 37?/ of article 4 by the Commission in 1965

and 1966, what appears to have been the only mention of treaties between

StateA and international organi7tations w~s made by Mr. Rosenne in a

statement which is reported as follows in the summary record of the

781st meetin[, held on 11 May 19h5:

"During the discussions at ,the fourteenth session,,
there had been a tendency to confine the provision to
treaties concluded between a State and an international
organization, but that tendency had not been reflected in
the text of paraeraph 2(b) adopted by the Commission, which
referred both to those treaties 11&1 and to treaties 'drawn
up under the auspices of the organization': The Special
Rapporteur's new text referred only to the latter type of
treaty.

"Paragraph 3(b) should be the exact parallel of

Yearbook of the International Law Commission
A!6309!Rev.l, Part II, p. 19~, pa~a. 2 and

See above paras. 93 to 96.

See above para. 123.

In 1965 the Commission considered article 4 at its 78oth,
781st, 811th and 8l6th meeti'ngs; in 1966 it considered t.he
article at its 892nd meet~nB~

See above paras. 95 and 96.
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paragraph 3(~) 377/ and should cover only treaties
between a State and the organization to which the
representative of that state was f3.ccredited ••• " j78/

158. At its 892nd meetinB,112I on 2 July 1966, the Commission

adopted the final text of article 4, which was renumbered 6 in the

Commission's, 1966 report. That text contained no reference to

treaties between States and international organizations. It read:

ttArtic1e 6
"Full powers to represent the State in the

conclusion of treaties
.-,;;,;..;;,.;;.,;;;;.;..;;;;--;.;;.;.-,~~.-.-.::==--

"1. Except as provided in pnragraph 2, a person is con­
si~ered as representing a State for the purpose of adopting
or authenticating the text of a treaty or for the purpose
of expressing the consent of the state to be bound by a
treaty only if:

(~) He produces appropriate full powers: or

(~) It appears from the circumstances that the intention
of the States concerned was to dispense with full powers.

"2. In virtue of their functions and without having to
produce full powers, the following are considered as represent­
ing their State:

(a) Heads of State, Heads of Government and Ministers
for Foreign Affairs, for the purpose of performing all acts
relating to the conclusion of a treaty;

111J Mr. Rosenne was referring t() the amended version of article 4
submitted by Sir Humphrey Waldock. Paragraphs ~(a) and 3(b)
of that ~mended version read:

"3. (!!) A Head of a diplomatic mission may be
considered as possessing authority to negotiate, draw
up or adopt a treaty between his State and the State
to which he is accredited.

"(~) The rule in paragraph (~) applies also to a
Head of a permanent mission to an international orga­
nization in regard to treaties drawn up under the
auspices of the organization to which he is accredited."
(Yearbook of the International Law Commission, 1965,
v~, A7cN.4/171 and Add.l and 2, p. 21).

-31§/ Yearbook of the International Law Commission 196 , vol. I,
1 1st meeting, para. 9.

1121 Ibid., 1966, vol. I, Part II, 892nd meeting, para. 82.
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(b) Heads of diplomatic missions, for the
pur.pose of adopting the text of a treat,y" betweerA the
accreditipg stAte and the state to which they are
aocredited~

(0) Representatives aooredited by States to an
international oonferenoe or to an organ of an inter­
national organization, for the purpose of the adoption
of the text of a treat,v in that conference or organ."380/

159. The last paragraph of the Commission's commentary on article 6
dealt with para£raph 2(c) of the article. It read:

"The third special category [of cases in which a
person is considered as representinG his state without
having to produce full powers] is representatives of
States accredited to an international conference or to
an organ of an international organization, for which the
same rule is laid down as for the head'of a diplomatic
mission: namely, automatic qualification to represent
their States for the purpose of adopting the text of a
treaty but no more. This category replaces paragraph
2(b) of the 1962 text, which treated heads of permanent
missions to international organizations on a similar
b~sis to heads of diplomatic missions, so that they would
automatically have been considered as representing their.
St~tes in regard to treaties drawn up under the auspices
of the organization and also in regard to treaties between
their State and the organization. In the light of the
comments of Governments and on a further examinRtion of
the pract ice, the Commission concluded that i,t was not
justified in attributing to heads of permanent mission
such a general qualification to represent the State in
the conclusion of treatie30 At the same time, it con­
cluded that the 1962 rule was too narrow in referring
only to heads of permanent missions since other persons
may b~ accredited to an organ of an international organiza­
tion 1n connexion with the drawing up of the text of the
treaty, or to an international conferenoec 381/

380/ Ibid., 1966, vol. II, A/6309/Rev.l, Part II, p. 192.

3811 Ibid., 1966, vol. II, A/6309/Rev.1, Part II, p. 193, para. 6.
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h) The remaining provisions of the final drRft articles

160. The remaining provisions of the final draft articles

contained no reference to treaties concluded by subjects of

international law other than States. It is clear from the new

article 1382/ that the Commission had intended that those pro­

visions should apply to treaties between States only, even when

they were couched in general terms and contained no reference to

States.383!

____L\~~~

See above paras. 142 and 143.

For examples of provisions couched in 6enel'ol terms and
containing no references to States see art~cles 28, 50 and
61. Provisions referring to'''parties'' do not enter into
that category in view of the defini.tion of that term in
paragraph 1 (g) of article 2, adopted b.y the. Commission in
1965. That paragraph reads:

"[1. For lihe purposes of the present
articles:]

••••••••••••

"(g) 'Party' means a S/tate (emphasis supplied)
whTch has consented to be bound by the treaty and
for which the treaty is in force."




