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Right to nationality for women and children

The Open Society Justice Initiative welcomes th&éc®fof the High Commissioner for
Human Rights’ (OHCHR) report on discrimination agdiwomen in relation to their right
to nationality, and the impact of such discriminaton children (A/HRC/23/23), prepared
pursuant to the Human Rights Council's resolutiom dhe same subject
(AJHRC/RES/20/4). We offer two specific recommenalas to the Council along with five
recommendations to States which can enhance thection of nationality rights of women
and children around the world, and prevent statekess.

This resolution, adopted by consensus in July 2&lthe first-ever by the Council on the
right to nationality recognizing statelessness agréoous human rights issue and one that
particularly affects women and children. Nationalg a gateway to realizing many other
human rights, including access to education, healtd social services, freedom of
movement, political participation, the right to marthe right to own property, and access
to justice. For this reason, nationality has bemognized as a fundamental right, “critical
to full participation in society.” The Inter-Amedn Commission has stated that nationality
is secondary in importance only to the “right tfe litself,” as nationality embodies the
totality of social, political and legal bonds contieg individuals to a specific State.
Without recognition as citizens by any governmesigteless persons often lack the
protection of the law and are unable to exercigkenmjoy many other fundamental human
rights.

The Open Society Justice Initiative has a particulgerest and expertise in the area of the
right to nationality and statelessness. Since 2@B@, Justice Initiative has worked in
several countries, including the Dominican RepybKenya, Mauritania, Lebanon, and
Cote d'lvoire and in international fora to secure tright to nationality and combat
statelessness. For example, we have advocatelefaight of Nubian children in Kenya to
have their nationality recognized. We have alserirgned on behalf of two children of
Haitian descent in the Dominican Republic in a dastore the Inter-American Court of
Human Rights challenging the arbitrary denial afithright to nationality on the basis of
their ethnic background. We have also supportedarel documenting discriminatory
nationality laws and practices in the Middle Easd &lorth Africa.

According to the United Nations High Commissioner Refugees (UNHCR), as many as
12 million people around the world are statelessnied their right to nationality.
Discrimination in access to nationality is one b€ tmain causes of statelessness and
disproportionately affects women and children.

The OHCHR report provides a useful overview of dimmatory laws that deny women
equal rights to a nationality, including the alilto acquire and retain nationality and,
importantly, to confer it to their children. Lawkat do not allow women to pass their
nationality to their children make many childremtstess, even where the mother is a
national. According to the OHCHR report, almostcg@intries, mostly in the Middle East
and in North and Sub-Saharan Africa, maintain maity laws that discriminate against
women. .

Laws and practices that restrict access to naiignah the grounds of race, ethnicity,
disability, economic background, age, marital ftatu religion also lead to statelessness.
The report highlights the impact that cumulativenmultiple forms of discrimination can
have upon women'’s access to nationality.

Certainly, the causes of statelessness go beysodrdination. Lack of birth registration is
a significant risk factor. Foundlings or abandoréiddren are often unable to prove where
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they were born or who their parents are and aswtramay become stateless. Children may
also become stateless because of gaps or coiflilces.

Where it occurs, statelessness is often self-pgapiag. Stateless individuals face obstacles
in registering the births of their children. Funtm®re, children may inherit the stateless
status of their parents unless applicable lawsragdlations provide for a solution such as
conferral of nationality to children born on a $tatterritory who would otherwise be
stateless.

Without documentation of identity, individuals, especially children, are extremely
vulnerableto exploitation and abuse, such astrafficking.

The cycle of statelessness can be broken by apiplicaf basic principles contained in
international human rights treaties. For examplicke 7 of the Convention on the Rights
of the Child, a treaty that has secured near-usalaatification, states that children have a
right to acquire a nationality. However, some Statrgue that this obligation is vague and
hence not readily implementable or have questiombdt obligation, if any, Article 7
imposes. The Committee on the Rights of the CIGIRC), which oversees implementation
of the Convention, has stressed that States hawabligation to take every appropriate
measure to ensure that no child is left stateless.

The OHCHR's report offers several important recomdagions for addressing gender
discriminatory nationality laws, and we offer thelldwing comments and additional
recommendations.

With respect to individual States:

» We fully support the call for States to reform diggnatory nationality laws and to
ensure that their legal and policy framework asdntplementation guarantee equal
rights to women and men in the acquisition, comferchange and retention of
nationality.

» As provided for by the CRC Article 7 and recommehdy the OHCHR report,
States must ensure that all children are registanadediately after birth without
discrimination of any kind. Furthermore, equal @&scdo documents to prove
nationality, in particular passports, identity domnts and birth and marriage
certificates, is vital to the protection of a parsdegal identity. This fact is reflected
in CRC Article 8, which protects the right of evethild to preserve his or her
identity.

» We welcome the efforts made by some States, adidtiggd in the report, to reform
their nationality laws to bring them into line wittheir international legal
obligations. However, many States still have naned the two key treaties
designed to reduce statelessness or actively estbrdeir legal obligations: the
1954 Convention relating to the Status of StatdRessons and the 1961 Convention
on the Reduction of Statelessness. We encouragesStaratify these Conventions
and incorporate their provisions into national laws

» States need to do more than simply removing oveditbcriminatory laws and
policies in order to provide necessary protectiagainst statelessness,. Article 7 of
the CRC should be understood to oblige State Rauigrant nationality to children
born on their territories who would otherwise bataless — indeed this is the
standard of the 1961 Convention on the ReductidBtatelessness, Articles 1 and 4.
This is the duty imposed on States parties to theofiean Convention on
Nationality, the African Charter on the Rights awlfare of the Child, and the
American Convention on Human Rights
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 States should provide an expedient and transppreness for acquiring nationality
to all children habitually resident on their tesries.

With respect to the Human Rights Council:

» The Council should encourage states to ensureethety child has a right to a
nationality, in particular where the child wouldhetwise be stateless — and to
ensure these children can realize such a rightaatige.

« Finally, the Council should also continue to engtia the particular vulnerabilities
of stateless persons to a range of human rightatidas are reflected in relevant
resolutions, and that concerns about discriminat@ijonality laws, policies and
practices and statelessness are addressed, irglidthe context of the Universal
Periodic Review.




