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INTRODUCTION

1' fn its decision 35/43? of 15 December 1980. reaffirned in its resoLution 36/59of 25 Novenber 1981, the General Assembly decided to consider the idea ofelaborating a draft of, a second optional protocof to the International Covenant oncivil and Poritical Rights, aining at. the abolition of the death penalty. rn itsresolution 37/192 ot 1g December,lgg2. the General Assembly reguested the
Corunission on Human Rights to consider that idea.

2' rn its resolution 1984,/19 of 6 March 1984, the commission on Hunan Rightsinvited the sub-commission on prevention of Discrimination and protection ofMinorities to consider the idea. In its resolution 19g4,/7 of 28 August 19g4, the
Sub-Cornmission proposed t.o entrust Mr. Marc Bossuyt as Special. Rapporteur with thepreparation of an analysis concerning the proposition to elaborate a second
opLional protocol. taking into account the do;uments considered arrd the viewsexpressed in the Assembly, the Cornnission and the Sub_Conrnissioa in favour oragainst the idea of elaborating such a protocol.,

3. Taking note of those reso.lutions, the General Assembly, in its resolut.ion
19/137 of 14 December 1984, requested the Conmission and the Sub_Comnission toconsider further the idea of a second optional protocol. rn its resolutiol 19g5/46of 14 March 1985, the Conmission on Hunan Rights reconnended to lhe Economic andsocial co*ncil that it authorize che sub-commission to entrust Mr" Marc Bossuyt asSpecial Rapporteur with the preparation of bhe above_nentioned analysis. The
recomnendation was adopted by the Econonic and social councif in iti resor.ution
1S85,/41 of 30 May 1985.

4. The Special Rapporteur presented his report (E/cj(I.4/S\rb.2/I987l20) to the
Sub-Comnissiolr at its thirty-ninth session, in 1987. At. its fortj.eth session. in1988, the Sub-Cornmi ss ion, in its resolution LgBg/22, decided to transmit the
comParative analysis and the comments expressed at its thirty_ninth and fortiethsessions and the draft second optional protocol to the rnternational covenant onCivil and Poltical Rights, prepared by the Special Rapporteur(E,/CN.4/Sub.2,/L987/20), to the Conrnission on Human Rights for its consideration.
5' The conmission on Irunan Rights. at its forty-fifth session. in its resolution1989/25, decided to transnit to the ceneral Assenbly, through the Econonic andsocial council, the conparat.ive anatysis and the draft second optionar. protoco.l aswell as the corunents expressed at the thirby-ninth and fortieth sessionl of the
sub-conrnission and at the forty-fifth session of the connission on Hunan Rights.The Commission also reguested the Sec retary-General to bring the comparativeanalysis to the attention of aII Goverrunents and to invite thern to cornmunicate tohim. before 1 septenber 1989. their comnent.s on the text of a draft second optionalprotoco] conLained in annex I to the analysis, and t.o subrnit to the Assembly forconsideration at its forty-fourth session the aforemencioned text and a reporccontaining the views expressed thereon by Governments. rt aLso recommended thatthe Assembly consider taking suitable action on a second optionar protocol on theabolition of the death penaLty,
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6. At its first regular session of 19g9' the Economic and social Councit' in its

decision 1989/139, aPProved the decision of the Conmission on Human Rights to
transmittotheGenelalAssernblyforsuitableaqtionthecomparativeanalysis
concerning the ProPosal to elaborate a second oPEioaal Protocol to the

Internationaf covenant on Civil and political Rights and the draft second optionaf
protocol PrePared by che SPecial RaPPorteur of the Sub-Commission on Prevention of

Discrimination and Protection of Minorities, as well as the cornmelts exPressed at

thethirty-ninthandfortiethsessionsofthesub-commissionandtheforty_fifth
session of the Comtni s s ion.

7. The present documetrt contains the replies received from Governrnents as ac

22 September 1989' Any further information receiveil from States will be reproduced

in an addendum.

II REPLIES RECEIVED FROM GOVERNMETTTS

AUSTRALIA

IOriginall Eng] i sh l

[8 August 1989 ]

1. The Goverrunent of Austratia sees the adoption of the draft secold oPtionaL

protocot on Ehe abolition of Lhe death Penalty as an irnPortant step in the

promulgation of international human rights standards' building on article 6 of the

International covenant on Civil and Poiitical Rights' which procl"aims the inherent

right to life and places serious limitations on the aPPlication of capital
pnii"t*.rrt in States that have not abotishetl the 

'leath 
Penalty' Australia concurs

with the conclusion of the SPeciaI RaPPorteur that articLe 6, paragraph 6' of the

covenant contains a strong presurnption in favour of abolition of ttle death
penalty. Australia also considers it relevant that it has been the clear opinion

of th. Itrltan Rights Corunittee thaE the intentiou of the Covenant !'as to encourage

counLries to abolish caPital Punisbrnent'

2, In hi6 analysis on the proposition to elaborate a second oPtioaal Protocol'
the Special napporteur fras p-oiniea to other international instrtfielts' Iaw and

practice that further denonstrate the glo}rth of international opiniotl against
iapital puni slunent. Australia notes in particular that' by its resol-utions
2857 (IawI) of 20 December 1971 and 32/61 of I December 1977' tshe General Assenbly

reaffirned the desirability of aboLishing the death penaLty in'aL1 countries'

3. The Gover nent of Austrafia considers that the Special RapPorteur has aLso

convincingly demonstrated that there is a strong internaLional conmitmenc to tbe

right to Life, and that the Promutgation of an optional Protocol on the abolition
of the deaLh penal'cy would enhance that commitnent ' Australia suPPorts the viet.'

that such a protocol would constitute progress in Protecting the right to life'
Australia notes ttrab the right to life is a fundanental PrinciPle contained in the

Universal Declaration of nuian Rights. which by its nabure sets the standard for
international efforts to protect and Promote hrfian rights'
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4' Australia notei that ihere are Goverrunents opposed to the aborition of capitalpunishnent for various reasons. Opposition to abol"ition would not/ however, seernto be grounds for opposing tne prornirgation or an optional protocol against thedeath penarty' rt is noteworthy that nany states which retain capital punishnenthave nevertheless supportea or not oppo""i the n"a"r.,res taken to eraborate thepresent draft optional protocol.

5. I! the view of the Goverrment of Austral.ia the death penaLty is an inhumaneand. deqrading form of punishnent, which viorates the nost fundamental of h,manrights - the right to life...The death p"rr.itf-rr-" been abolished federarfy a',d inall Australian states, and-it is over 26 y"".1 
"in". it was rast enforced withinAustralia' There is no evidence to sugge'st that. abofition has in any way led to anincxease in what were previousfy ,,capiiir .ri..",,.

6. The draft optional protocol is the culrnination of nany years of carefut
'consideracion by the appropriate specialist bodies of the united Nations. rt hasreceived the endorsenent of the sub-commission on prevention of Discrinination andProtection of MinoriLies,-the expert body to whrch the Special Rapporteur wasresponsibre' The resolution of the rort|-rittrr session of the connission on H'nanRights transnitting the draft protocof ti tfre ceneral Assembly was adopted byconsensus, and the Econornic and Social Council has strongfy endorsed thacdecision' These facts are indications that iir t"*t has already achieved a highleve1 of international acceptability.
'1 ' The.proposed optional protocol vill provide a1f abolitionist countries with anopportunity to firmfy register internatioiral ly their position ." 

";;;;ipunishment, and it wilt pJ.ace no conpulsion oit retentionist States. Austratiaregards this instrurnent as-an irnportint step in the process of expanding andstrengthening international hrxnan rights, .ird strongty supports ald commends the
:i:";:i.::r::::;;r;.u..'. .."r. auirralia rooks rorward io its early adoption by

BELGIUM

IOri.ginal: French ]

[31 August 1989]
1. Befgium has noted with great interest the excellent report of the SpecialRapporteur, consisting of a conparati.,re 

"rraly"l" and a draft second optiona.lprotocol to the fnternational Covenant on Cii,if and politicat Rights, aiming at theabo]ition of the death penalty,

2. Belgiun draws attention to the Special Rapporteur,s concfusion that thisanalysis \,ras not designed to pless States to 
"i'ofi.f, capitat punislunent or tobecome parties to a second opiionat p.oto"oi.--irrt at the sane time, Belgiurn feelsobliged to point out, along with the Special napporteur, that in today,s worldthere is a growing movernent towards the abolitiln of the death penafty, a movementwhich ha6 afready produced tangib.le results in rnany countries, either through the
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adoption of national legisfation or, in a broader sPhere, through the conclusion of
regional. agreements,

3. The report at6o indicates that several countries have exPressly demonstrated
their will to make corunitrnents in this area at che global 1eve1 and' nore
particularly, within the f,ramettork of the InterDational Covenalt on Civil and

Pofitical Rights.

4. such a com itnent not onLy would fu1fil the desire aLready eapressed by the
General. Assembly in its resolutio! 2857 (K<\/I) of 20 December 1971. and rePeated
several tines siDce then, but also woul'd be Part of the follow-uP to article 3 of,

the Universal Declaration of Human Rights, as well as article 6 of lhe
Internationat Covenant on Civil ard Political Rights. Belgiun woufd like to recal]
that the Human Righes Connittee, established under Ehe Covenant' noted in its
Generaf conment 6 (16), on articfe 6 of the CoveDant, that "the article also refers
general,ly to abolitio! in terms which stro[gly suggest " ' that abolition is
desirable" (CCPR/C/2IlRev. 1).

5. ?hough the death PenaltY rernains in the Belgian Penal Code (arts' 8-11) and is
still inposed by the courts, in Practice no one sentenced to death for an offence
under the generaJ. law has been executed since 1918. Under ministerial
instructioos, in the event of a caPital sentence (in Peacetine)' the judicial
authorities are duty-bound to enter a Plea for clernency of their o1,'n motion' It is
the tradition to show clemency by cofimuting a death sentence to a senlence of life
inpriso n€nt. In other words' the Belgian authorities reject the very PrinciPle of

"rrforcing capibat punishmenE because of their deeP coruritment to the cause of human

rights. Belgiurn should thus be raaked among the abolitionist States'

6. On 28 August 1983, Belgiun signed Protocol No. 6 to the EuroPean Convention on

human rights. This Protocol affirms the PrinciPle of abotition of the death
penalty, and reeognizes the subjective right of the indiviilual (in Peacetime) to be

qeither condemned to death nor executed. The internal Procedure for ratification
of this Prot.ocol is under way. In the context of consideraEion of this question'
the Minister of .Iustice is currently preparing a bill on the abolition of the death
penalty.

'l , Accordingly, Belgiun favours the draftiDg of an instrument which would Pernit
States that so desire to embody their determination co abolish the death penaLty ir
an international legal obfigation' It believes that the text ProPosed by the
Special RaPporteur in aDnex I to his report adequately resPonds to that aspiration
on the part of a large seqrnent of the internatioDal conmunity' without infringing
on the sovereign right of States to subscribe or not to subscribe Lo such an

instrumen!.

8. Belgium recalls that the Generaf Assernbly decitted, a! its forty-second
session, to continue its consideration of this question at its forty-fourth
session, ,'in the light of action taken by Lhe connission on Huran Rights and its
Sub-Commission on Prevention of Discrirnination and Protection of Minorities"
(decision 42/421 of 7 Decenber 1987). It is useful to note that the draft in
question, in anuex I to the above-nenLioned rePort, received the suPport of the



Sub-Corunission lresJlution IIBB/22, and the Conmission (resolution ::g|g/25). Ttresebodies decided, each time without a vote, to transmit the comparative analysis andthe draft to the hlgher authority' Belgiun hopes that this spirit of consensus andconstructive co-operation can also prevail whe; the General Aisembly considers thedraft wiCh a view to its adoption.

The Departnelt of External Af,fairs
position of its Goverrunent is to retain
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BOTSWANA

IOriginal: English]

[26 July r989]

of the Republic of Botswana stated that the
the death penal.ty.

CHINA

lorigiaat: Engl i sh l

[20 Seprenber 1989]

1. The Chinese Government attaches importance to the questioD of the deathpenalty and has taken note of the !,rork dorre olre, a lo1lg period of tine by theUnited Nations system on the question. partieuLarLy the work on the draft secondoPtional protocol to the rDternationar. covenant on civir. aDd. political Rights,aiming at the abolition of the death penarty. done by the sub-conmission on thePrevention of Discrinination and protection of ttinorities and by the specialRapporteur.

2. The Chinese Government holds that the adoption of the death penalty as a fornof punishnent depends ent.irely on actuaL potiticaf, economic, social alld culturaldevelopments, on the state of social order ald Che need for conbating crimes in thecountry concerned, and o! the wiII of the broad masses of people.

3' rn the lighc of its nationa.r. concritions, china has established the deathpenaJ.ty in its crirniual law. However, it has tal.en various measures at the safietime to linit strictly the application of the death penalty.
4' The applicatio! of the death penally is confined to a srnar.l number of casesinvolving crines that are grave in nature and cause great harm. These incfudecrines of counte r revo.lution that cause especialr.y serious harn to the state and thepeopfe, crimes that endanger public security aud have very serious consequences,
::]i::-::- i:ir insins upon rhe personat risbis or cirizens a'irh very seriouscrrcumst.ances. crimes of public and private property vioLatio! inv;lving hugeamounts with especialry serious circumstance-s. Even in cases invotving the abovecrimes, the death sentence can only be neted out when the circumstaoa"s .." .r".yserious and the conseguences very grave. In practice, those who are sentenced to



A/ 44/ 592
English
Page 8

death in the end are onfy the Principal crininals who have corunitted most heinous

crimes in ttrese cases.

5. with regard to the subjects of crirnes' the chinese Criminal Lalt Prowides that
the death Penalty is not to be aPPlied to persons who have not reached the age of

18 at the tine the crirne is cofiunitted or to women who are Preqnant at the tine of

seDtencing. Persons who have reactted the age of 16 but not the age of 18 may be

sent.enced to death with a two-year susPension of execution if the 'rime 
cornrnitted

is parbicularlY serious.

6. with regarat to judicial procedures. the Chinese Criminal Procedure Law

provides tnal tn" intermecliate PeoPle's courts should be courts of first instance

for cases in which thele rnay be a death sentence' and these cases inust be subnitted
to the SuPrene People's Coult for aPProval' The aPProval of death sentences is not

subject to the time restrictions of the trial to ensure that thers is enough tirne

to review the faqts of the crime and the apProPriateness of the 1aw applied' The

chinese Criminal Procedure Law also proviiles that the defendants shouLd be

gualanteed the right to aPpeal within 10 days' i'e' to appfy for exemPtlon from

crininal Punishment or reduction of a sentence' or to request a review of the case'

7. The Chinese Crirninal Larr, afso provides that "a two-year suspension of

e*ecution rnay be announced at the same time the sentence of death is inposed' and

reforn through tabour carried out and the results observed"' A death sencence with
suspension i! not an indePendent form of sentence and can only be announced at the

same tine the sentence of death is imposed. Ttris is a Practice that China has

created in the system of criminal punishrnent' that is' noL to carry out inrnediately

the execution of the crininal- who is to be sentenced to death and Provide an

opport.unity for hirn to render meritorious service to atone for his crimes' If the

p'"i"ot 
""rr-t"nced 

to deabh tluly repents during the two-year reforn' he is to be
-gi.r"r, 

. reduction of sentence io rlr" imPrisonment or a fixed-term imprisonrnent

fron 15 years to 20 years. This is a nanifestation of the Policy ot combining

severe pirnishrnent with leniency' In so doing' we can urge the off€nders to repent

and at the same time bring the initiative of the fanily nembers inl:o Play' thus

reducj.ng the number of executions of death penalty' When it has been verified that
a criminal sentenced to death with a susPension of execution resisis reform ol
continues to commiL crines in an odious manner' the sentence of death should still
be executed after the natter has been submitted to the Supreme People's court for
judgetnent or apProva-t. Oux sentencing practices over the years have shown that the

l.,eirtetmirrg *iiotity of the crirninals sentenqe'l to death with suspension can

repent, confess to be guilty and accept the punishnent' and consequently the state

will exercise leniency and reduce their sentence' Those who resi6l-- reforn and are

executed in the end are very few'

8, In short, the basic principle concerning the death penalty is 'not to abol-ish

Lhe death penalty' l..t apify stiict control in an effolt to minirnize ttre number of

execuLions". The Provisions on the death Penalty in Chinese 1aw are formulated by

the National Peopfe's Congress - the supreme organ of power in China- - in exercise

of the rights endowed by the Chinese Constitution' The purPose of these provisions

is to safeguard the rntlrests of the chinese peoPte' and they are a reflection of

the stilf of the Chinese PeoPle'
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IO!iginat: Spanish ]

[22 August 19891

1. The Government of Costa Rica considers it necessary, given the coucern it hasafways felt for the protection of human rights, to make comeots on the draft
:::::: "nat""a] prorocof ro the International Covenant on Civil and political

2. In 1869, Costa RiCa adopted tegislation abolishing the death penalty. Inrestoring the validity of the 1871 iolitical coustitution in 1882. the country,sleader at the t.ime, Tonis cuardia, totally changed article 45, wh_i.ch specified thecases in which the death sentence could be imposed, and repfaced it witit a.categoricar declaration: "Human life is invillable in costa Rica,.. since then,this precept has been naintained in the poritical constitution. :n 1917, d.uringconsideration of a new Constitution, there occurred in the Constituent Assembly aheated debate betweeo those who favoured restoration of the death penalty and thosewho defended the status guo. fn the final. vote, those seeking restoration weredefeated. when the current politicar constitution was adopted itt 7g49, rhe 1871text lras nade even nore concisei the 1917 t.ext was adopted, and said simpty!"Human life is inviolable". rn 1gg2' on the centenary of the incolporatio! in thePolitical Constitution of the declaration on the invioLability of life, a worfdcongress on humaD rights was held in Alajuela, Costa Rica, as-a specialconmernorative event.

3. Given the nation,s reqord, the GoverDment of Costa Rica has considered itinperative to support the rnovement for the elaboration of the second optionarProtocol to the rnternationar covenant on civif and poritical Rights. we haveco-sPonsored resolutions adopted by various bodies which have addressed the issue.

COSTA RICA

for and agreement with the proposed text
Special Rapporteur,s work.of the second plotocol, the result. of the

?. In the first p.lace, the text in question is an optiona] protocol.Consequently, the countries that believe it necessary to maintain that form ofpunistunent may be parties to the International. Covenant on Civil and. politicalRights, without being required to ratify the protocol. But at the same time, westates that believe it necessary to express our views on the need to aborish thedeath penaLty can nake then known even more cfearLy and forcefullli-
6' The Government of costa Rica considers that specific cufturar. differencesregarding specific human right.s do exist and shourd exi.st. However. it berievesthat essentiar to the very concept of hr.man rights is the conviction that humanlife is invior'able and that it is necessary to make it inpossible for the state todeprive its citizens of their rives. Hencl there rnust be progressive dever.opmentin the Legaf system, national as welf as international, for the pr-otection of hrmanrights, and the system mu6t airn to be .o,np."t .rr" irra , Although thaL evaluation mustbe gr:adua1, it. nust also be positive in giving increasing recognition to alt theimplications.
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7. with these PrinciPles in mind' we declare that lte have no objection whaLever

to the draft second optional Protocol, and that we proPose to tly every Possible
means to have it adoPted by the General Assembly and initiate the Process for
sionature and r ati fication.

DOMINICAN REPUBLIC

IOriginal: SPanish]

l1 JulY 1989l

1. The Dominican Republic recognizes in article 8, paragraptr 1' of its
Constitution "the invioLability of life, thus Precluding the intreduceion'
irnposition or aPPlication of the death Penalty under any circunstances"' It is
tnlrefore sympalhetic to and suPPortive of any effort to abolish i:lte death penalty

in all countries.

2. Article 6 of the rnternational Coverxant on civil and Political Rights
guarantees the "right to life". The trends in modern penology are to reduce prison

tine, reintegrate forner prisoners into society, and require each country to
provide nore and nore training for Prison. esPecially Psychofogists and
-sociologists investigating the causes of staf,f abnornal hunan behaviour and seeking

adequate correchive measures.

3. The Doninican Republic urges fimits on the aPPlication of the death Penally in
countries where it 6tiLI exists, and strongly r€cornmends ils abolilion'

4. The Dorninican RePublic attaches great value to the protocol and suPPorts the

draft.

EGYPT

[original: Arabic ]

[29 August 19891

1. The right to life heads the list of all rights enjoyed by man: indeed' it is
acquired by man even before he sees the light of day because it is enjoyed by the

foetus whiLe still in the ltonb of its nother' AII lal{s laid down by the revealed

religions have theref,ore erected a sErong wal1 of, Protection aDd resPect around

this right. They have Prohibited any form of encroactunent on it and treated such

encroachments as dePartures from the PrinciPles established in the laws of the

revealed religions: the perpetrato, i" tnui subject to the ultimale Punishmetrt in
both this world and the next.

2- Positive legislation has also affirmed the right to life as an automatic human

right since oLden tines. Indeed. nost tegislation protects the rj'ght to life not

onlv of man but also of flora and fauna which are of use to man'
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without prescribing the death penaLty for any
hurnan being of that right.
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protecl a hunan being's right to life
person who deLiberately deprives a

4. The need to punish a criminal, which is obviously essential, was recognized at
the earliest stages of community life, while at the same tirne the consciences of
individuaLs were imbued with a sense of the need for justice. punishment is
designed to ensure the furr protection of sociaL values and interests. as welr as
Lo protect fundamental human rights. These rights are of immelse significance for
societies living under democratic sysbens, and punislunent law musl: ensure that they
are adequatefy protected and observed. From the moral point of view, moreover,
there must always be appropriate requitaf when a crime is conmitted or hunan ri.ghts
are violated, meaning that there must be an appropliate relationship between the
nagnitude of the crininaf act and the nag'itude of the penaLty irnposed in respect
of its perPetration. Considerations of justice so di.ctate. because comnon senseholds that. thele must be requit.al for evil.: the objective of punishnent is to
instil a sense of justice in the minds of men.

5. Punishment is the principaf ilstrrunent whereby a particular and general.
deterrent is estabr.ished. By virtue of the threat irnplicit in it, punishment. is
instrumental in preventing crime and protecting both the corununity and
individuals' rt constitutes a generaf deberrent against the perpetration of crimes
and, if a crirne is in fact conmitted, chastises the criminal and clissuades othels
from imit.ating hin and foltowing his footsteps,

6. The Egyptian co'stitubion incorporates alt the principles of, crirninal justice
set forth in the universal. Declaration of Huinan Rights. Arr crines and penalties
are govelned by the lavr. and all penalties are imposed by virtu€ of a judicial
sentence. Every defendant is innocent until proven guilty before a court of rard,
in which he is guaranteed the right to defend himse]f . The Cotstitution atso
Provides that individual freedom is a natural right a'd an inviolable privirege,
that the private life of citizens is protected by the law and that any infringement
of indivj.duaL freedom or the inviolability of the private life of citizens is a
crine in respect of which no criminal or civil suit shafl be subiect to
I imi tations ,

7. Egyptian law provides for the death penatty onry in respect of certaiu serious
crimes such as murd€r, certain offences against state security, hether external or
internal. and some crirnes refated to drugs. The legistator nas obliged to
iDtervene deci.sively to combat the latter probLem, with a viev. to protecting
society. r"rhen the spread of drugs developed into an enormous threat, undernining
the fabric of society and its individual mernbers.

8. The Egyptian legislator has invested the death penarty with a number of regal
and administrative gualantees, including the fol.lowingt

The State undertakes to appoint a defenc€ lawyer for any defendant who Lacks
an advocate, at the expense of the State,
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A death sentence nust be pronounced unanimously by all rnembers of the court
which pronounces the sentence i

The legislator has provided Ebac the Mufti of the RePublic nust be informed of
al1 death seDtences and that the Mufti nust, after consideratio! of the case,
either express an objection to the sentence or give it his aPproval;

The legislator
under lhe age of, 18

It is a legal
sentence before the
the Court sees good

has forbidden that any person be sentenced to dealh if he rras
at the tirne when he co!runitted the crimei

requirenent that an appeal rnust be lodged against any death
Court of Cassation, ia order that the case rnay be reviewed if
reason to do so;

statemenC, in a rePort bY Atnnesty
death penalty ia a body of

in its application. 'ahere are
for the death penalty, have not

The Minister of Justice nust submit a file on any case in which a death
sentence is pronounced co the President of the Republic, who is erxtitled eitbe! to
reduce the penalty or to grant a pardoni

Even after a courE becornes conviDced that the defendan! has conmitted a crime
which is legally punishable by death, the fegislator allows the court to conmute
the penalty Eo a sentence of hard labour for life, or for a sPecific Period, if the
circumstances of the criminal or of the crime dictate in favour of clemency'

9. Statistical surveys carried out in a nufiber of countries which trave renoved
the death penalty frorn their legislation indicat€ a clear aDd continuilg rise in
the nunber of nurd€rs, which has led sonte of these countrie6 to reiltroduce the
death penalty in respect of cercain serious crirnes.

10. Note should be taken aE this juncture of the
International, to the effect that retention of, Ehe
legislation does not necessarily inply any excess
27 countries which, althdugh retaining legisLation
carried out a singLe execution for over 10 years.

11. With regard to the statement in the r€port that 12 death senteaces were handed
down in Egypt between 1985 and mid-1988 i! respect. of crimes of murder, abduction
and !ape, i.e.. an average of about three sentelces each year, these are not
significant when set against the total alllnber of critnes committed during this
period and the size of the Egyptian population (over 50 million) - The criteria
which 1ed Amnesty rnternationaf to adopt the position that the death Penalty was a
viofalion of hrr.nan rights r,irere of an emotional and irrational nature. in ithich no
account wa6 taken either of the circwnstances of different human societies or of
objective considerations, resulting in conclusions which are at odds wi.th the
practical reality of many countries of the world.
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THE DEATH PENALTY: RETENTIoN oR ABoLITIoN

1. The death penalty in Eqvptian leqisLation

12. The Egyptiau legistator has prescribed the death penalty for a nunber of rnajor
crines agaiust nationaL security and the higher interests of the country, sucb as
tleason and espionage, those which do serious harm to societsy, such as the
inrportation of or traffic in narcotic drugs, the abducbion of women if accompanied
by rape, crimes against the lives of individuats, such as murder with aggravated
circumstances, incl-uding nalice aforethought, preneditation or poj-son, or ia
connection lrith a crime, ald cases involving the rnisdemeanour atd crime of
torturing a defendant. to death or the crime of provicling false testimony if a
defendant is sentenced to death and executed on the basis of such testinory.

13, The Legistator has, trowever, applied a nunber of rul"es to the penalty, the
intention being Lhat th€y shoul-d serve as guarantees before E€nte'ce is pronounced
or carried out, while also ensuring that account is takelr of wbat is appropriate,
and af hurnantarian feelings. These rules are as fol,lows:

The death sentetce may not be irnposed on any person who was under 18 years of
age at the time when he committed lhe crime (art. 15 of Law No. 3l of f.9?4,
refating to rninors ) i

The death sentence is not mandatory, as the Egyptian legi€lator empoarers the
court to substitute a Lesser penal,ty, in accordance with certain penalty provisions
governing the aforement.ioned crimes, or vith the provisions of articl€ 17 of the
Lavr relating to penalties, which provide that "the death penarty flay be corunuted,
if the circumstances of the crirne in respect of which the public action is brought
dictate that clenency be shown by the judge6, to hard labour for life, or for a
specific period .,.',i

The death penalty nay be pronounced oEly if the judgement of all members of
the crirninal court panel. is unanimous (art. 391, para, Z, of the La9'. relating to
crimila1 proceedings). taking due account of the seriousness of, the crime and tbe
nagnitude of the penalty. Ttre peDalty is thus invested with a proceduraL guarantee
ensuring that it is imposed only in cases lrhelr a1l nenbers of the panel are iD
aqreement i

The crirninal court mu6t obcain the opinion of the Mufti of che Republic before
pronouncing a death sent.ence, in order to confirn that the sentence is in keeping
r{ith the provisions of Islamic Law (art, 3g1, para. 2. of the Law relating to
criminal. proceedings ) ;

The Office of the Public Prosecutor nust serve notice of a deattr sentence
pronounced in the presence of the litigant parties to the Court of Cassation,
together with a note ildicating its opi.nion, in order to verify that the law tras
been properly applied, even if the qonvicted person does not r€sort to the
cassation procedure to appeal againsb the sente ce. Neither does the expiry of the
period prescribed for serving notice of the sentence to the Court of Cassation
absolve the office of the Prosecutor of its dutyt such notice is accept€d even if
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itisservedsubsequently.Furthermore'thecourtofcassatioDnustjudgewhethar
the law has been Properl; aPPlied even if the office of t'he Public Prosecutor does

not submit a note indicallttl lt" opinion (art' 46 of Lan No' 57 o! L959' relating
eo cases and procedures for aPPeafs to the court of Cassation)i

when a death senteDce is confirned' the PaPers refaeing to tbe case must be

subrnitted to the plesittent of the Repubtic in order that he nay exercise his power

to graDt a Pardon, or to commute the PenalEy in any case wtrere implernencation of
the sentence is not nandatory and indisPutsablY in the interests of the conmunity
(art, l-49 of the constitution of the Arab RePublic of EgyPtt art' 470 of the Law

relating to crininal proceedings).

14. Defendants in resPect of the aforementioned crimes are a16o notified of a1L

the guarantees Prescribed by the EgyPtia! tegislator in order to ensure that
criminal trials are justly conducted. These include the followingr

Every defendant in respect of a crime nust have an advocat€ ' If he does not

have a lawyer aPPointeal by hirn, a lar'tyer must be assigned to hin' court
proceedings and any sentence based thereon are consi'lered invalid if this basic
rule of public order is disregarded (art' 67, pata' 2 of the Const'itutio! of the
Arab Republic of EgyPt, att. itq, Para. 2, of the Law relating to criminal
proceedings ) ;

ItisalsornandatoryttraLthedefendanL.sadvocateshouldattendallthe
proceedings of the court and Present hi6 arguments for the defence in person or
through a rePresentative appointed by him' If he does not cornPly' the crininal
court musl sentence hirn to a fine not exceeding 50 Eg}'trttian Pounds, ldithout
prejudice to any disciplinary trial. if requireil (art' 375 of the La{ refating to
crininal proceedings ) ;

Any public official or ernPloyee who is ordered to torture a defendant or
carries out such torture nirnsett with a view to inducing confessioa is subject' to
hard labour or imprisonment for a period of betlteen 3 to 10 years' or tci ttte
penalty prescribed for murder in the event of the death of the victim (art' 126 of
the La\,r relating t.o PenalLies). False Eestirnony also incurs the cleath Pelralty if
the defendant is sentenced to death and executed on th€ basis of such lestirnony
(art. 295 of the Law relaLing to Penalties)t

No Penafty is imposed in cases of legitimate self-defence (art' 245 and

subsequent arLicfes of the Law reLabiug to Penalties)' cases of reduced

responsibili.ty such as constraint, duress, foss of consciousness or coutrol at the

time the act was connitted by virtue of insanity. nental deficieacy or intoxication
as a result of involuntary diunkenness or the taking of narcotic drugs either
inadvertently or under duress (arts. 61 and 62 of the Law rel-ating to penalties)'

' 2. Why the death DenalLy should be retained

15. The death Penalty is one of the ottlest penalties recognized in ancient
tegislation, tn-e inffiction of pain o'as a basic elenent of the Process' Although

this has changed in modern tegislation. such that the death Ponally is nor,t
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re6tricted to a smaLl number of crines, particularly crines agaiast life atrdc€rcain crirnes against State security arrd thara has beeu a change in the rray thesentence is carried out, eriminating any physicar pain other chin that irbich isnecessary to end the life of the person concerned, an international controversy hasarisen over whether the penafty should be retained, sone have called for itsabofition on the grounds that the penarty is brutal and that it is based on theexaction of retribution fron criminars ry clepriving thern of rife - a concept whichshould be shunned by civilized societies - ana on despair of reforning 6uchcriminals, whereas the hope should be maiatained bha. any crirniaaL cai bereformed. They argue that society does not benefit frotn the death penaltysserious crines have not iucreased in the counlries which have abolilhed it, neitherhave they far.len in those which mairtain it. rf the objective is to isorate aPersou f,rom society, this can also be doDe by 
'epriving 

him of liberty for rife.Furthernore, life is not a_gift frorn society rrhich can then regitirnatlry be tar.enaway' The law, which prohibits *i1ling, cannot order that a persoa be kitlear. Theargurnents conclude by stating that a mistake in imposing the leath peDalty cannotbe rectified once the serxtence has been carried out.
16. However, these arguments are alnost devoid of any legat value, arei.ncotnpatible with proper crirninal policy and run counter to the conmunity,sinberest in Eh6 battle against crine, f,or the foltowing reasons:

- The basi6 of the phir-osophy of punishnent is the e.tablishrnent of a particurardeterrent' by inflicti.Dg the same harm on the srimiaat as he bas infticted on thevictim or on the community, as xel,l as a general deterrent, by rnaking criminalsfear the consequences of conrnitting crimei and appreciate the enormiiy of suchcritnes through the level of the p€nalties imposed in respect of them. It istherefore appropriace to inpose the tteath peiarty for crines rrhich terrorizehunanity' The death penatty is varid whea it is leces.ary, anar the objective istrot so much to exact retribution from the criminal as to rirnit the occurrence ofthe most serious crimes against humaD societies;

The death penarty is inposed only upon those who comrnit serious crimes,Particularly crimes against the lives of individuals, The punisbmant thu6 fits th€crime, and there is no reason to request that the tife of a criminal should bespared if he did not respect the right. of the victim to tris life, terrorized thecofununi ty by abducting and raping a woma' or corrupted it by 
'preading narcoticpoisons and thus endangered coming generatio[s and the future of mankiDd. rf thecrirne is very serious, and the fautt of i.s perpetrat.or and the threat rhich itposes to society are cateqoricafly proven, the crine clearly warraEts the deathPenalty' and imposition of the penalty is no more than a decisive aDd effectivestep to combat crime and save society;

The death penalty is no harsher than penalties involving deprivation, whichrnay last for lhe rest of the convicted person's life or ror itre ]reater part of it.bringing pain and suffering fron which he wirl never find rerief. The deathpenalty. with the brief pain rehich it brings, is no harsher thaD the6e penalties,vrith the long distress that they entaiti
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The statement that the death penalty is based on despair of reforrning

criminals, anal that hoPe must be nainbained for the reform of aly crininaf is
invatid. The argument is based on Pure hyPothesis and itanton disregard for the

reality of hutnan nature when posses-sed by evil-ancl aqgression' in cases where

examinationofthepersonconcernedhasestablishedthathereplesencsagreat
danger to society and is not suscePtible to reformi

The statement that society does not benefit fron the 
'teath 

Peaalty' and that

serious crimes have neither in-creased in countries which have abolished it nor

faflen in countries which maintain i't, is iItvalid' Although there are some

crirninals rr,ho are not awetl by the Penalty, there are others who do fea! it' if the

penalty is abolished, tn"y pio"".a^to "olntit 
crines uhich they ttid not commit

before for fear of Ueing 
'po-,ti 

sr'ea ' This is demonstrated by the fact that' j'n

countrj.es where the aeain'ponalty has been abolished' che crirne rate has iucreased'

obliging some of them to reinstate it;

The st.atement that the death penalty's objective of isoLatilg a Person fron

society can be achievetl by neans of the Permanent dePrivation of liberty is
invafid. The latter Penaity will achieve this purpose only if it is enforced

particularly severely ly ,ne-ans such as isofation of the convicted person for a
-protracted perioa, with the futile travail and harm which that entaifsi

The statement that life is not a gift fron society which can thea-be talen
away from an individuaf by that society would also aPPly to all Penalties involving
the restriction of liberty. Since it is not society which gives an individual his

tiberty. it is lherefore not entiEled to take a1'ay or restrict such liberty'
Freedom existetl plior to the establishrnent of society' and the role of-society is
linited to organizing that freedom' If we Pursue this argwlent' the !igh! of the

group to impose any Penalty will be denied' Furlhermore' it is not a requiremeD!'

if a society's infringemenl of certain of its members' rights is to be legitinate'
that it should be society which accords those rights. The only- requirernent for tbe

establishment of such reiitit"cy is that it should be society which protects and

orq.riu." those rights a;d that it should see fit' f,or the purposes of m'aintaining

iLself in existence, to withdraw or curtail such protection. ahis is-nhat happens

when it inPoses the death Penalty uPon individuafs who either seriously deviate

from or significantly endanger iti

The statenent that a law wtrich prohibits killing nay not order that soneone be

killed is invalid, because the 1aw also Prohibits th; detention and incarceration
of people, but no one has objected to Penafties involving deprivation of liberty'
Moreover, the state is respoisible for inposing Penalties and is empowered to take

related action which is not oPen to individuals;

The statenent that a nistake in inposing the tleath Penalty cannot be reccified
once the sentence bas been carried ou! is invalid' Judicial erlors are rare and'

in the case of irnposing the death Penalty, almost non-existent' given the prudence

of the judges and the requirement !f'at th"it judgernent must be unaairnous in order

to preclude any doubt. in adtlition. the penalty and its imPlenentation are

invested with guarantees which nake any nistake itnProbable ' Also' a mistake is of
no consecruetqe in establishing the legitimacy of a peralty frotn the point of view
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of Principle' particuJ.arly if it is essential for the security and stabir.ity ofsociety.

17. fn su-mrnary. proper crirninal policy, the interests of, society, Egtrptianexperience and the experience of countiies which have abolishea irr" a".tn penaltyrequire that the penalty be retained in order that it nay continue to serve as awarning both of the adverse consequences of corunitting actions which are punishabreby that penalty and of the eoormiiy of such actions. Mear'wltile, th€ guaranteeswith irhich the imposition of the penalty has been invested by the Egyptianlegislator make it impossibre for the plnalty io t" irpo".a or carried out other
::::*:: 

cases lrhere rhe circwnsrar,""" lr the crime and Che inreresrs of sociery

FTNLAND

IOriginal r Engtishj

[25 Augusts 19891

t. The Goverrunent of Finland eapresses its appreciation for tbe irork of thespecial Rapporteur a'd its 
".rpporl for th€ drait protocol. Every effort shourd benade to limit the irngosition of the death penarty anal to fornur.ate interDationarnolns so that nore aDd tnore countries refrain fron using the death penalty.

2' Finnish legisration me€ts in alr essentiars the standarats a-nd obligations setby the draft protocoL.

3' Finland abolished the death penalty for alr offences in ar.l circumsta'ce. in1972'-.The death penarty in peace-time ivas aborished in 1949. Ttrere have been noexecutions in Finland in peace_tirne since 1g26.

4. 
. - 

Finland is a party to the protoco] 6 to the European conveDtiotr ou H'manRights concerning the Abotition of the Death penalty.

5' with regar'l to the conmentary of the speciar Rapporceur couceruing articr.e r.of the draft protocor' it ie poinie. out th;t. the FiDni sh . cous t.itutionir srsrenrequires the incorPoration of the provisions of international irstrurneDts iltonational legislation before they are applicable.

FRANCE

1. France has duly approved the decisioa tothe abolition of the death penalby and wishespresent document.

drar up a draft
to reaffirm its

IOrigiual: Frerch]

[30 Augush 1989]

optioual protocol for
positj-on through the
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2. The adoPtion of this draft prolocol on the basis of the truly comPrehensive

and velI-docu lented rePolt of th; Special RaPporteur of 29 June 1987 constitutes

for France a new and most significant step in the fuller reflection of hunan rights

in international instruments '

3, As the report of, the SPecial RapPorteur states so welf' the implenentaticn of

an international instrunent devoted ipecifically to the abolition of tl.e death

penalty foLlows roqicarry--ir;' ir't "t-lgi't.to-life" as contained in article 6 of the

rnternational covenant o'r. ci..rir and poiitical Rights, this right being one of the

basic principles of the Universaf Declatation of l{unan Rights'

4. France is one of the last countries in vlestern EuroPe to have abolished

capital Puni slunent.

5. The deattr Penalty was in fact abolished by ttre French Parliament in L981'

Since that date France has acceded to Protocol No' 6 of the 1983 EuroPean

convention on llu$an Rights, concerning the abofition of, the death Penalty' Recent

experience has confirrned lt" utqt^""t! which 1ed to the adoption of such a position

in 1981,

6. the question of the death penalty is not one of deterrence of criminal

behaviour or of methods of punishment but rather a rnatter of potitical and moral

choice.

7. As far as the aleterrent effect is concerned' the basic fact is tbat there is

no correlation between the rale of violen! crine and the pre6ence or absence of the

death PenaLty.

8. A11 th€ sbudies on this sulject by international bodi€s' such as the councif

of Europe in 1962 or the United Natious in the 6 arne Year' or by naiional bodies'

havearrivedatthesaneconclusion,namely,thatthereisnosuchcorlelation.

9. Thus, in telms of curbing cri'ne' the death Penalty provides tro additional

security to a democratic societY'

10. The problem is thus much nore a Polibical antl moral one: the real foundation

of the death Penalty is the idea tttat the power of the State over citizens extends

to the right !o take thei! Iives'

Irhatever its merits or moral conscience' no nan' no

have such a right over anyore in Peace-time'11. In a democratic society.
authority and no State should

12. If it is fully understandable for the lelatives of victins to demand chat

justice be don€ by t"kin;;;;-ritt" or those guilty of atrocious crirnes' it is

difficule to maintain trrit ttris should be the rofe of ttte State' whose duty is

rathe! to go beyond PrivaEe vengeaDce and Lo aPPly generaL uorms to society as a

who le .

13. In a democracy, man and resPect for the human person are both the source and

the fiqaL goal of social. organizatioa'
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14. Moreover, in order to satisfy the rnost basic rnoraf requirements, the deahh
penafty presupposes two mandatory conditions:

(a) The existence of total]y guilty people, who are futly responsible for
their acts i

(b) The existence of an absolutely infallible judicial systern capable of
deciding wtro should live and who should die.

15. One is foreed to conclude that it is irnpossible to fulfil both these
conditions with absolute certainty. Society as a whole thus runs the risk of
making rnistakes, and naking them irreparably.

16. whatever the levef and quality of the administration of justj-ce in a country,
and of the jury in an assize court, the rist of judicial error and arbitrariness is
inherent in the sys tem.

17. With regard to arbitrariness, it was recognized before the abolition of the
death penalty in 1981-, that certain regions in France, and thus certain juries,
tended to favour the death penalty, while others opposed it. This led to unequal
treatment, which could be absolute, one criminaL being condemned to d.eath and
another not, for comparable crines.

18. With respect to judicial ertor, not Co speak of absoluee judicial error (proof
of the accused's innocelce af,ter his execution), the nere existence of
contradictory judgements in one and the sa$e case by two differeat courts clearly
shows the considera-ble risks invoLved in implernenting capital punishrnent.

19. A country which aspires to freedom cannot keep capital punislunent oa its
statute books, A prerequisite for freedon is the non-grantiag to anyoue of a pow6r
so absol-ute lhat the consequences of a decision are irremedia-ble. Another
Prerequisite is rejecting the finaL elirnination of an individual, however crirninal
he may be,

20. A system of justice which evades this double reguirement becornes less
effective and loses sorne of its civilizing iDfluence. Ahe death penalty impliss
social bankruptcy, its aboLition reflects an ebhical principle.

GERMAN DEMOCRATIC REPUBLIC

loriginat r Engl i sh ]

[29 Au9u6r 19891

1. Upon decision of the Council of State of the Gernan Dernocralic RepubLic of
17 July 1987 anat by virtue of the 4th Law amending the penal Code of
18 Decenber 1987. the death penalty was abolished in the Gerrnan Democratic
Republic. This decision was t.aken in the awareness that in the penal Law of the
German Democratic RepubJ-ic the requiEite legal conditions are provided in order
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reliabLy Lo guarantee the cornprehensive Protection of social'ist society and its
ci.tizens against criminal acts.

2. Thus, prerequisites do exist in the German Democratic Republ.i-c to suPPort the
objective as provided for in article I of the atraft second oPtional Protocol to the
International covenant on civit and Potitical Riqhts, aining at the abotition of
the death penalty. Therefore, the Gerrnan Denocratic RePublic has exPressly come

out in favour of resolution LgSg/z5 adopted by the Cornnission on Hlunan Rights,
advocating a speedy deliberation and adoption of the draft oPtional protocol. This
does not contladict the general Position of the Gertnan Democratic RePublic that a

decision on abolishing or retaining the death penatty should be the sovereign right
of each state.

GERMAIII. FEDERAL REPUBLIC OF

[Q!iginal: Engtish]

[18 August 1989]

1. The Federal Repubfic of Germany has abolished the death Pelalty in its Basic
Law, thus acknowletlging the inviolability of human life as a colstiEutional
principle. The painful erperience of the abuse of Power by the ruthless and bLoody
dictatorship of the Nazi r69ime in particular letl to ttris unequivocal decision'

2. Capital punishrnelrt denies man one of his fundamental human rights - the right
to life. In the view of the Goverrunent of the Federal RePublic of Germany
civilization has no$ reached a level of maturity at which it should be Possible to
dispense with crirninal laws that provide for the death Penalty.

3. The need to protect the pubtic and tlte indiviitual against serious-crimes does
not require the u6e of capibal punishment. Societies should develop an educational
and social system, as well a6 ef,f,ective criminal justice aDd crimilal se'ntencilg
ained at correction antt pubfic security, which will effectively helP preventing and
suppressing such crimes. A Penal systen based on prison sentences also elsures
proteclion of the public at large.

4- Crime statistics do not confirm that the death Penalty has any siguificant
influence on the crirne rate. Doubts about the deterrent effect of caPital
punistnent. are supported by the finaling that what the criminal bears i! mitrd is not
Lhe penalby bu! the chaaces of his being aletected, rhereas an offenaler acting in
the heat or on the sPur of the moment does not consider anything at all' Persons
acting out of conviction are generally not deterred by any threat of Punishnent.

5. Apart fron th€ inviotability of hunan life, which Prohibits ttre stace fron
declaring a hunan being unfit to five, however guilty he may be, the danget of
miscarriage of justice is a decisive reason for Prohibiting the death Penalty.
once it has been carried out, che death Penalty cauot be reversed' Life cannot be

given bac*. Yet. niscarriages of justice cannot be avoid€d, as history has shorrn

time and again,
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6. These are the reasons $hy the Government. of the Federar Repu-b1ic of Germa'y
has since autumn 1980 been activery pursuing an initiative {ichia the unitod
Nations intended to create an interlational j.nstruflent for the global abol,ition of
the death penalty. This initiative contains the proposar for a second optionar.
prot.ocol to the InternationaL Covenant on Civil and poLitical Rights. The key
article of this Protocol ltould obtige acceding States to abolish capital puni6hnent
and not to execute any person rithin their jurisdiction. This approach corresponds
to former procedures follovred by the United Nations in the deveLopnent of
international hunan rights instruments. Many of these instrunents have only been
signed and ratified by a certain nurnbe r of Menber states. The optional protocol
already in existence concerning the procedure for compfaints by individuals in
cases of hunan rights vioLations is a clear exarnple of chis. whereas the covenalt
itself nay be considered the generally accepted minirnum of guarantees in the fielat
of civil and pol.iticat rights, the First optional protocor clearly goes a srep
further. Even though a considerable number of States disagree with this procedure,
which they consider to be incompatible with their conception of natio:ra-
sovereigncy' the inter'ational conununity ditt not refuse to elaborate thrs
instrwnent and !o give those States which wanted to assume an additional obligation
the possibility to do so.

7. AfLer thorough ard lengthy diseussions within Ehe systen of the United Nations
on the question of a second optional protocol, the Special Rapporteur of the
sub-conmission on the PreventioD of Discrinination aDd the Protectioa of Minorities
has {ritten a comparative analysis of the inbernational legal situatiorx concer[ing
the deaLh pe[alty. The Governmelt of the Federal Republic of Germany has Doted
with satisfaction ehat the reporc states that there is a growing treld in the world
today towards abolition of the death penaltl,, In fact the nunber of States that
have abolished this punishment is increasing each year. Many states that provide
for the death penalty in their laws have not appliett it for a very lotxg tine. On
che other hand, it is a sad reality that eveu now the death peralty i.s still being
imposed and often misused as a neans for Don-democratic rrigimes to fight political
opponents and enemies. $uch rrigimes have applied and 6tiLl do apply this
irrevocabl,e punistunent. even to the exteat of mass executions.

8. The Governmeut of the Federal Republic of Gernany does not pror.ounce any moral
judgement on those lega1 systens which maintain the institution of capital
Punishment. On the contrary, it respects each State's sovereign decisioa on this
fundanental question, based on different historical influences. legal traditions
and religious beliefs. Those states which are not in a po6itio! to conseut to the
abolition of capital punishnenL will not be affected in any way by the second
optional protocol and no political or 1egal pressure to accede to that protocol
nill be applied against them.

9. The Goverrulent of the Federal Repubfic of Germany ful].y agrees with the
special Rapporteur lrhen he states in his report that he "fails to see any valid
reason why St.ates not yet in a position to do so should try to put obstacles to theinitiative of those staces desirous !o undertake that internatioaaL commitm€nt,'.
rndeed, there is no ptausibre argument why st.ates chac are aot wilring to aboLish
capital punishment should prevent other statea frorn undert.aking this cornmiEnent
undex international law when they are wiJ-ling to make their qonvictions known in an
internationafly binding marxner .
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10. This is why the Governnent of the federal Republic of Germany feels that the
time has come to take action on this question and ProPoses that the GeneraL

Assembly adopt at its forthconing session a resolution that should contain -
similar to Ehe Procedures taken in regard to Ehe covenaDts - in its anaex the telt
of a second opEional Protocol Lo the Interuational Covenant on Ciwil and Potitical
Rights, aiming at the abolition of the death Penalty' It is encouraging that the
Sub-CorNrission on the Prevention of Discriminatiou and Protection of, Minorities'
the commission on Human Rights and the Economic and social council decided ae th€ir
last sessions to Put forward the itlea of a second oPtionaL Protocol on the
abolition of the death penalty to the Generat Assenbly for further accion.

LI. The text preparetl by the SPeciaI RaPPorteur for a second oPtioaal Protsocol in
annex I to his report coufal serve as a basis for the final ttrafting of an

inst.lument under international law abolishing the death Penalty to ithich only those
States may becone parties who are willing to do so. The Possibility of a

reservation that alLows the death penalty in tine of war - following the exampLe of
the 6th Additional Protocol of the European Convention on llunan Rigttts - is of no

relevance to the Federal Republic of Gerrnany, which has abolisbed the death Penalty
!|iEhout any exception.

:-2. In the view of the Goverurent of the Federaf Republic
Assembty should at its forthcoming session take action oD

by adopting the test of a second oPtional Protocol to the
Civil and Political Rights aimiug at the abolition of the
create the possibility for states to assune an obligation
prohibiting capital puni shnenE.

of Gennany, the General'
this clucial matter and -
Interlational Covenant on
death penalty - should
under international law

, INDIA

lOriginal: Englishl

[]. SePtember 1989l

India, being a reLentionist country, has no cornments to offer o! the. teat of
the draft second optional Protocol to the Internatiotral Covenant on Civil and

Political Rights.

ITALY

ioriginat: Frenchl

[14 SePtetnber 1989 ]

1, Wibh reference to resofutiorl 7-g8g/25 adopted by the comnissiou on Hwnan Rights
at its forty-fiftL session concerning the elaboration of a secoud oPtional Protoqol
to Lhe International covenant on civil and Potitical Rights ainiug at the abolition
of the death penalty, and in Particular to the invitaEion to Governments to
communicate to the secretaty-General their conments on the tlraft Protocol in
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question, the Italian Governtnent wishes to express its deep appreciation and
favourabre view of the text of the tegar. iustrurnent which has been suhnitted forthe consideration of the international conununity, and its hope that it uill be
pronpel.y adopted by the G€neral. Assenbly at its forty_fourEh session.

2, Following a period of in-depth refrection withiD united Nations bodies overthe past fe$ decades, beginning with the drafting of article 6 of the covenant. oncivil and Political Rights (rhich procraims the right to life, esta.blishes strict
limits on the inposition of the death peaalty and, in paragraph 6, advocates theabolition of capital punishnent), we have rqitnessed a groundsreLL of opinion
against the death penalty among the pubric anal in the regisration of a great nanycountries, to the point that. the Generar. Assembly, after some ad hoc studies, chosefirst to envisage the abotition of capital punishnent everlnf,here (resolutioas
2857 ()c<vr ) of 20 Decenber 197r and 3z/6L of I Daqenber 1972) anit th6n ro earrustthe cor rission on Hunan Rights with the elaboration of a protocol on the question,

3. The remarkable work do'.e since t9g4 by tbe sub-conrnission on prevention ofDiscrimination and protecbion of Minorieies, and especially by the designated
Special Rapporteur, produced an exhaustive conparative analysis together with adraft optional protocol, vrhich the conunission on Human Rights decided in tbe
above-nentioned resolution to transmit through the Economic and Social. council tothe General Assembly with the recorunendatioa that the Assenbty should ,,consider
taking suitabLe action,' on the protocol.

4. Throughout this period, the ftalian Goverrnen! pLayed its part in helpiug toform an interuational outlook that would be against the deaEh pellalty, and gave fulf
support to the elaboratioD of an internatioDal coaveation on the subj€ct (by
submitting, inter alia, with six other countries a draft to the united Nations).
while at Che same time signing and ratifyilg protocoL No. 6 to the European
convention tor the Protection of Hunan Rights and FundamentaL Fre€doms conceruing
the abolition of the death penaLty, which was concluded by the menber states of th€council of Europe iu 1983 and nakes provision for the abolitio! of the deathpenafty in respect of crines conmitted in tine of peace. (Art. I stipulates: ,,The
death penalty shall be abolished. No one shalr b€ conden'ed to such leualty or
executed.") The rcalian Government therefore intends to confi n that the full andeffective enjolment of the right to life as a basic and inalienable right of theindividual is incompatible with the irnposition of capital punislunent 

"od that .rr"ryindividuat must be recognized as having a genuine subject.ive right to ibs abolition.
5' rt follows that rt.aly. whose very constitution in article 27 prohibits the
death penalty (save as specified by military laws in tine of !rar), intends to
endorse that obligation on the internationar level as lrerr, rt witl do so on thebasis of the draft protoco.l under corsideration, which provides in article 1:

"1. No one within the jurisdiction of a State party Co the present Optional
Protocol shall be executed.

'2. Each state party sharl take arr. necessary neasures to abor.ish the deathpenalty withiD its jurisdiction,',
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6. It must furthermore be recalled that Italy's cuLtural heritage includes the
works of the ceLebrated jurist and philosoPher, Cesare Beccaria' wbo was the first'
in 1764 (in Dei atelitti e atelte Pene), to Puc elhaustively and convincingLy before
the conscience of modern man the ethical ard legal' argwneats iu favour of the

abolitionofthedeathPenalty.Showingana&nirableaPtitutteforsynthesis,he
concluded that ,,the death penalty is not therefore a nation's right but, on the

contrary, a war waged by ii against Ehe citizen". As ca! be deduced from a reading
of Lhe various international reports on lhe death PeDalty, such as ttre third rePorE

of the Secretary-Gene ra1 in 1985, it is noteworthy that. now, just as in the past'
the death penafty does not reduce percept.ibly the rate of criminality or of certain
crirnes. Moreover, it is becoming increasingly aPParent thaE no system of Penal
plocedure can forestall rtith any certainty the comnission of irreParabl€ jutlicial
l..or", and that in any case capital punisbnent, as cesare Beccaria observed, makes

impossible the ', recupe ration,, and social rehabilitation of tbe guilty - to say

,roinitrq of the at.rocity of the Penalty itsel'f (regardfess of the mechanisn
e.ptoyJa) and the inconsistency of a la}. tthich, in ord€r to puaish one hornicide'
irios." another one. Lastly, as various reports have pointed out, includilg those
of Afinesty rnternational, the death Penalty ofte! is arbitrarily aPPlied as a means

of disposing of political oPPonents, and in any €vent ic falls mainly on

individuals fron certain ethnic or religious minorities or f,ron the nost
underpriviJ.eged strata of the PoPulation.

7. The overwhelming consensus that has aleveloPad in Italy on this subject ldas

confirned, inter afia, by the exhaustive debate which took Place last July in the
charnber of Deputies and concluded with a virtually unanimous motion to the
Government re;onrnending a prompt approval, itr the co[text of th€ United Nations, of
the drafc optional Protocol iu guestion. The Chanber of DePuties subnitted a

further ploposal that .those states vhere the iteath P€lalty is in force should
suspend ior at least three y€ars the execution of any death seltences *hich have

already been pronounced or which are pronounced tturing that Periotl. The ltalian
covernnent believes that there is a special moraf aud political sigaificauce to
such a proposal and, sidge the questioa of the tleath Pela1ty will b€ the subject of
a formaf debate in the General Assernbly, it interds to subnit the Propodal on that
occasion in the manner deemed nost apPropriate by the menbers of the international
comnunity.

8. Since hurnan rights are inherenc in th€ very lature and dignity of nan' and

since states are bound by an obligation to respect aud protect them, an obligation
which is now universaltY recogniEed on the international level even before being
recognized on the national leve1, Italy considers ic timely and consisEent to
conciude an internationaf legaf insgrument which, in order better to estabtish the
inatienability of the rigrrt io life, vriLl. be biading on States that at present. in
the exercise of their sovereignty, make provision in their legislation for the
prohibition of caPital Punishment- Furthermore' while it continues to resPect the
different cultural, religious and social traditions in the countries of the
international coNnunity, Italy believes that the adoPtiotr by ttle GeDeral A6sembly'

and the subsequerit opening for signature by States, of a second oPtional Protocol
to the CovenaDt on Civil and Political Rights aining at the abolitio! of the death
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Penalty would be an appropriate way of enhancitrg at arene66, in keeping with thespirit uDderlying the Universal Dectaration of Hum6n Righes of fg4g, ind ofarticle 5 in particular, which stipuratesr "No one shatl- be subjected to torcureor to crue], inhuman or degrading treatment or punishm€nt..,,

JAPAN

IOrigina].: Englishl

[13 Septenber 1989J

1. Lact of international consensus

1' The question of the abotition of the deattr penalty shoutd be carefully studiedin each State, taking into consideration such factors a6 the seatitnente of thepeople on the death penar.ty, the situation of crime and the criminar policy of eachState.

2. For this reason, it is inappropriate to tnake aay decision on this seriousguestion at a forun of an internationar organization without taking accou't of theabove-nentioned donestic circumstaDces of each State.

3. rnbernational treat.ies drawn up at united Nations forum6, even if drafted inthe forn of an "optionaL protocol", rnust be ones universally acceptable to themajority of the states in the world. Anal in thi6 caae, as you all know, statesthat have already aborished the death penarty are stilr in a ninority and even inthose St.ates rrhere the death peDalty has been discontinued, there are tnany people
who advocate a return to capitaL punishtnent.

4. .Iudging from this, it. is premature and urrealistic to conclude that aninternatioual conse.sus, which is one of the oost important pr€-condtitiols forcodifying a! incernational. irstrument, has bee[ reached oa the abolltloD of thedeath penal ty.

1. IC is iuappropriate to subnit Chi6 secord draft optional protocol to the
Generar Assembly before the debates at the cornmission oa Hulan Rights have beenadequately carried out' The Governnent of .tapan is of the opinion tbat thissubject shoutd at r.east be discussed and exarnined thoroughly at the comrission on
Human Righbs beforehand.

2' The refation between the fntertrational Covenant on Civil ard political Rights
and this second draft optional protocol

6' This protocor was drafted as an "optionar protocol" to the rnter[ational
Covenant on Civil and political Right.s. However, there are sone doubtful poitts.
7. Firstly, it seens improper and contradictory to prescribe in this dlraft.
Protocol (art. 1) the abolition of the tteath penalty, notwithstanding article 6 ofthe rnternational covenant on civil. aad politicat Rights, which cleaily adnits theexistence of the death penaLty,
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8. The situation is entirely different fron the case of Protocof No' 6 to the

Conventi.on for the Protection of llwtan Rights and !'undanentat Freedorns concerning

the abolition of the death penalty adoPted by the Couucit of Europe' That Protocol

No. 6, which Proclaims the aboLition of the death penalty' was enacted as an

additionaf Protocol to the above-nentioned EuroPean convention' which has no

provision about the enforcernen! of the death Penafty'

9. Secondly, article 6 of the International Coverxant on Civil and Political
Rights nas adopted as a result of the proPosal by CoLornbia and Uruguay dernanding

the entire abofition of the death Penalty being rejected by the overwhelning
opposition of a greats number of countries on lhe grounds that this natter shoul'l be

lefttothedecisionofeachStaLe.Invie!'ofthis,itisdoubtfulwheLherthis
Protocol. which imposes the obligation of abolishing the death Penalty on States'
as an "oPtio[a1" Protocol to the International Covenant on Civil and Polieical
Rights, ihoula be drawn uP, Particularly as it is just a rePetition of an old
alebate.

10. It is an anendment de facto of the relevant Provision of, the International
covenaDt on civil, and Political Rights to draft an oPtional protocof and make

substantiat provision thereiu that may contradict an article of the Covenant ' In
this.sense, ic may become a Loop-hole in the provision on arnendment (art' 51) of
t.he Covenant.

11. It is €:Plained that the prearnble (Paras. 3 and 4) of tbe draft oPtional
protocol ttas auoted from the general cofimeuts of the Hunan Rights Conunittee

istablished by article zO of itre International covenaDt on Civil and Political
Rights (E/CN.4 /Sub.2/Lg87/20, para. 156). However' the view hoping for the

abo.Lit.ion of the death Penalty expressed in ParagraPh 156 is neither-a rnajority
opinion nor a widely accepted- concepE recognized by. for exampfe' united Nations

resoluiions. For Ehis ,"-a"orr, it is iuapproPriate to quote it in the Preamble of

this draft protocol.

NETHERLAI{DS

IOriginal: Engl i sh ]

[4 August 1S89 ]

1. The Neth€rlands wishes to underline that the second oPtsional Protocol on the

abolition of tlte death Penalty nill allotf, those States which have abolished the

death penalty to biBd themselves through international 1aw' AdoPtion of the

optionll prolocol will not bind or Put prejudice on ottrer states 4ot n'ishinq to

abolishthedeathPena].ty.ThereforetheNetsherlaldsulgesallthosestaLesnotin
a position to abolish the death PenaLty not to PuE obstacfes to the initiative of
th;se states nilling to accePt bintliug internatioaal sLandards'

z. As reqards the draft itself, the Goverrunent of the Netherfands wishes to

et<press its gratitude to the SPecial RaPporteur for the excelleut tex!' of which it
approves. The comrnents rnaae by the Government of the Netherlands as laid down in
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document A/36/44L o, u o"aoo.t 1981 have been taken int.o account in the presenr
draft. The scope of article t has been widened in comparison vrith the original
wording and is more categoric now. With regard to articLe 2, the Netherlands
Government would like to nate the following cornment. In Netherland.s la',r the death
penalty was abolished categorically in 1982 as was Laid down in the constitutioa,
Therefore no excePtions of whatever nat.ure, not even those nentionetl in article 2
of the draft, are made. Holdever, as this article ariLt make it possib).e for rnore
countries to accede to the optional protocol, there are no objections to the
present text. It goes ltithout saying that the Neth€rlands Goverrunent will not nake
the reservation mentioned in article Z.

NORWAY

IOriginal: Eng]ishl

[1 September 1989 ]

r' Norway abolished the death penalty in peace t.ine by the Civil crininal code of
1902. capital. punishment in wartime was abolished in 19?9. No death penalty has,
however. been inposed in Norway since the triars folrowing the secoDd world war.

2. on 25 october 1988, Norway ratified protocol No. 6 to Ehe European convention
on Human Rights concerning the Abolition of the Death penalty.

3. The right to life is the most fuDdanental of all human rights. Although this
right is not absoLute in che rnterDational covenant on civil and. political Rights,
the Human Right.s Cornniltee has, in its general connent.s on articLe 6, adopted in
1982 during the sixteenth session of the conmittee, stated that the nording of
article 6 of the covenant on the ri.ght to l"ife strongl.y suggests that abolition of
the death penalty is desirabLe. The corunittee concludes that all fieasures of
abolition should be considered as progress i[ the enjotrnent of the right to life,

4. Norway has consistently supported the elaboration of a second optional
protocol aiming at the aboLition of the death p6na1ty, and would recontnend that the
draft text, vthich lras adopted by the Connission of Iturnan Rights at its forty-fifth
session and endorsed by the Eqononic and social council, should be attoptett by the
ceneraf Assembly at its forty-fourth session.

5. A nrlnber of countries have decLared that they are unable to abolisb the death
penalty within their own jurisdictions. Such national positions shouJ.d not,
however, prevent the eff,orts of others to promoEe an optional instrunent that
enables them to Put their corntnitment to abolish the death penaLty on international
record by formal adherence to an international leqal instrument.
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PANAMA

ICriginal3 SPanish ]

[5 JulY 1989 ]

l. Article 139 of the first Constitution of the RePublic of Panama' Promulgated
in 1904, established the death Penalty' also called capital Punislunent' it being

appliett only in the cace of thoie individuals r'ho had committed a clime of brutal
homicide. That Provision statedl

"Article 139. The lavt may inpose the death penalty for the crime of hornicide

only when it is of a lrutat t'it"tt' This sha1l apPly as long as there are no

sound penaL institutions or genuine Peqitentiaries in the Republic.''

2. The abofition of the death penalty or caPital' punishment is a postulate of
h\rnanitarian PeDaI Law lrhich the RePublic of Panama endorses' The death penafty

was J.egally aiotished in the Republic *hen the coastitution of 1904 was anended by

article 1of the Acts of amendment of 19L7 and 1918' vthich established: "There

shafl be no death Penal-ty in Panafia"' Since that tirne it has not been perrnissible

to impose the death p"rraity as a PunishmeDt for the cornrnission of any crine' and

the piinciple has remain t 
-nct.,,g.a in the constitutional law of the RePublic'

4. Accordingly, under its legislation' there is no Possibifity that such a

practicecanbeestablishedintheRepubticofPanatna'Rather'itisconsidered
appropriate Eo nake every effort to ensure tbat this extrernely important initiative
is received favourably t! tne states parties to the International covenant on civil
and Political Rights.

3. At hhe Present time, articfe
by the Acts of, Amendrnen! of 1978
this principte r,rhen it states:

"Article 30. There is
property. "

30 of the PoliLical Constitution of L9'12' amended

and by the Constitutional Act of 1983' reiterates

no sentence of death or exPatriation or confiscation of

PHILIPPINES

IOriginal: Engl i sh ]

[31 August 1989]

1. Article III, secEion 19 (1)' of the 1987 constitution of the Philippines
provides:

,,Excessive fines shalf not be imposed. nor c!ue1, degrading cr inhunan

puDislnent inflictetl neither shalf death penaltv be inDosed' unless for
in.rott'iogtt.inouscrimestheCongresshereaiterprovides

fo, it. Any death Penalty ifready imPosed shall be reduced Lo recfusion
pc4elua ' "
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2. The foregoing ionstitutional provision has been clar;fied by judiciatpronouncement in the case of people of the phirippines vs:'FericLa;o Muffoz. alias"Tonv". et al., c.R. No. 4_3g96g_78. 9 february 19g9, in this wise:

"The najority of-the ltonourable High Court voted that ,A reading ofsection 19 (1) of arcicte rrr wilr readily show that there is rea1ly nothingtherein which expressly declares the abolition of the death penalty. Ttreprovision merery says that rhe death penalty shall not be imposed irnress forcompelling reasons involving heinous crirnes the Congress hereafter providesfor it and, if already irnposed, shall be reduced to reclusion perpetua. Thelanquage, while rather awkward, is still plain enough ..., <fa"pf"_":__gf.aPhilippines vs. Feliciano Muffoz. alias ,,Tony,,. et aL,, c.R. No. L_3896g_70,
( 9 February 1989), )

"Justice Me lencio-Herrera said that, ,Simply put, the question i.sl didsection 19 (1), articte III, of the 19BZ Constitution, abolisn the deathpenaLty or not? The majority pronouncement is that said provision didnot abolish the death peualty but only provided for its non_imiosition. Ourreading, however, is ghat when the coasiitutioa states that th! penarty sha1lnot be imposed, it can only nean that capitaf punishnent is nor,r deernednon-existent in our penal statutes.,,,

3. Ho$ever. the philippines Cornmission on Hunan Right.s, as an independentconstitutionar body, respects and upholds this nandate of the organii law and wirlvigorously opPose anl' legislative agenda for the restoration or ihe death penattyin the penaL code.

PORTUGAL

IOriginal: French]

[31 Augusr 1989]

1: Since Portugaf, together with the Federal Repubfic of cernany, Austria, CostaRica, the DomiDican Republic. Ihaly and Sweden, submitted a draf,t additionafprotocol to the rnternationar covenant on civil anat political Righls, aining at theabolition of the death penalty, it naturally supports this initiative.
2. We wish to thank the Special Rapporteur for his repor! and for the comparativeanaLysis contained thdrein, which refrects lrhat the situation is i! internationafl'aw' vbat positions are held by states on the death penar.ty, and how the issue hasbeen considered within the United Nations.

3. We also wish to thank him for the text of the draft, which isthe elernents enbodied in his report, is responsive to Legaf trendsdeve.lopments reffected in national legislation, and estabLishes acharacterized by the optional nature of this future rlstrunent of

based exactly on
and actual

legal framework
i.nternational 1aw.
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4.Aswehavestatedonnarryoccasions,PortugalabolishetlthedeathPenalt'yfor
aL1 civil offences over a' ceniury ago, in 1867' However' very ealfy on' judicial
practice had ceased to reflect the severity of the La!,, and the death Penalty was

rarely applied. The Last executioD of a l{ona!, for instance' took Place in' L'172'

5. The ConsCit.utionaf charter of 1852 abolished the death penalty for pofitical
offeDces. In 191.1, a faw was Passed abofishing the death Penafty for nilitary
offences as well. It $as reinstated during the Fir6t WorLd War only for crimes of
high treason committed in the theatre of oPerations'

6. The Constitution of 19?6 contaiDed aD a-bsoLute Prohibition of the death
penalty, following a 6o-year period during which it was aPPlied only once - for the

crime of spyiag for the lnemy - since, as stated above' it wa6 Perrni€sible solely
in the case of nilitary offences.

7. Thus for us. the abolition of the death penalty is not a simPLe legislative
measule reflecting the degree of oPenness or arbitrariness in Parliament' We see

it rather as arising from a deep-seated feeling among the PoPulation and as a

response Co the weight of public opinion that had long ensured its abolition iu
practice.

8. This uaturafly leads us to suPPolt the adoPtioD of an oPtioual internationaL
legal instrutnent aLloviug those st;tes whose cultural' religious' social or
political conditions p..iit ot require it. to erPress' at the internatioraf leveL'
their Public cornnitment to the unconditional recognitiou of the right to life'

s. In lecent years, many couatries have shown a growing teudency 
- 
towards the

abolition of the d€ath penalty. whether by raking legislative action or by

effectively failing to irnpose this form of Punisbnent' tttese coultries are

attaching greacer inportauce to Preveotive and social rehabilitation measures'

10. At the regionaL tevel, the Council of Europe has adoPted a Protocol to the
European Convention for the Protection of l{uman Rights aad fundameltaf Freedoms

concerning the abolition of the aleath penalty, lrhich has been ratified by several
States, including Portugal.

11, In our opinion, this national aud international situation. together with the

encouragement imPlicits in article 6. PalagraPh 6, of the International coveuant on

civil ana Political Rights, can only encourage us to forge ahead'

12. we realize that, desPite technical progress in all fields' including the

investigations aimed "t "it.bti"tring 
the truth in criminal proceedings, the

irreversible character of the death Penalty rules out any possibility of correcting
judicial error. Moreover. maintaining the death Penalty might imPly,a lack of
confidence in the Potentiaf vatue of. aDd the facitities for' detention and

rehabilitation. worse stilf it night impty that Ehere lras no hoPe of
rehabifitating someone who had committed a rnost serious crime and bad been

sentenced to death under the conditioDs laid down in article 6 of the International
covenant on Civil and Polilical Rights.
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13. The Portuguese experience, which is cfosel.y matched by that of other
countries, shows that abolishing the death penalty does not bring about an increase
in crine, As the Uuited Nations Conrnittee on Crime prevent.ion and Control has
stated. there i€ no scientific proof that executions have a greater deterrent
effect than imprlsonment.

14. Lastl.y, we must not forget that when we altow the death penalty, or any forrn
of tortur€, rre very often open the door to the tempcation to rnisuse ic as a means
of putting pressure on pol.itical opponentE by creaeing fear. This is a sad fact of
life confirmed both by past histdry and by current events,

15. Portugal believes that the optionaf nature of this future protocol iriLf a1l.ow
each state to weigh the aatvisability of acceding to it and, conseguently, nill not
call into questioD any retigious, political, cultural or social principles that
night prevent sone countries fron taking such a decision.

16. In addiEion, attoPting this protocol will allo\d States which have aboli8hed the
death penalty, or are considering doing so, to nake their conmitment
internat.ionally knolrn.

QATAR

IOriginal: A!abic ]

[8,June 1989 J

The Permanent Mission of Qatar referred. to a report dated 2Z May lgBZ rshich it
had subnittad on this issue and which was published in docunent A/37/4O7 and stated
that there has been no further developments siace then.

SPAIN

IOriginalr Spani sh ]

[30 August 1989]

1. The Government of Spain has studied with irnmease interest and warmly welcones
the draft second optional protocol to the International Covenant oa Civil and
Political Rights, aiming at the abolition of the death penafty, which bas been
prepared by the Special Rapporteur and is contained in document
E / CN, 4 / Srub. 2 / 19 8'l / 20.

2. The Goverr:ment of Spain believes that the content of the draft. reflects, for
che most part, its own concerns in this area. The abolition of the death penalty
constitutes a uecessary step i|l the progressive developmen! of human rights. The
draft explicitly calLs for abolition and allors no reservations in respect of
crimes committed in time of peace. we fully agree with the Special. Rapporteur,s
staternent that any reservation of this nature would probably be incompatible with
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the object and PulPose of the second protocol' SPanish faw Provides for the

.application of the death Penalty for ipecific crines in time of $ar' We therefore
believe that articfe z, a's arariea ly lrre special Rapporteur, shouLd be incLuded'

This article wiLl. also make it possible for many more states to ratify the second

Drotocol.

SWITZERLAND

lOriginals English]

f 31 August 1989l

1. Switzerland. which hoPes to accede to the two United Nations Covenants on

Hunan Rights in bhe near t-uture, ulges speedy adoPtion by the General Assembty of a

second oltioual Protocol to the Internationaf covenant on Civil and PoLitical
Rights. aiming at the abolition of the death Penafty'

2. The draft oPtional Prolocol was transnitted to the General Assenbly pursuant

to Comnission on Human Rights resotution 1989/25' of which Switzerland was a

sponsor, athich was atloptea by consensus on 6 March 1989 and endorsed by the

Economic and Social council at its latest session' The fact that the many States

which stilf have the death penalty did not oPPose subrnission of the draft oPtional
protocol to the General Assernbly shows that they do not inEend to deny abolitionist
states the PossibiLity of assu,nittg a new international commitment in this sphere at
the gtobaf fevel. rt can therefore be deduced that the idea of a drafl protocol is
acceptable to the internationaf cornmunity as a lttrole '

3. Abotition of the death penafty in Peacetime is a manifestation of a general

trend at the national and iniernational fevels iIt favour of rernoving this Penalty
from the legislation of States. In Switzerland' application of thg death penalty

in peacetime was abolished in Lg42, when ttre Penal Code came into force' At the

.egionat 1evel, switzerland became a party, in 1987' to additional Protocol No' 6

of the EuloPean convent.ion for the Protection of Human Rights and Fundamentaf

Freedoms concerning the Abofition of the Death Penalty' adoPted on 28 April 1983'

which has so far been ratified by 14 states of the council of Eulope- This

additional Protocol atlows derogations fron its Prohibition of the death penalty

only in time of war or of imminent threat of lrar' The same applies to the draft
second optionaL protocoL to the above-nentioned Covenant on CiviL and Political
Rights, iirning at the abolition of the death penalty (cf' art' 2' para' 2' and

E./CN.4/Sub,2,/lgA7/20 of 29 June 1987' para' 168) '

4. At the global fevel. the adoPtion of Lhis second oPtional protocol by the

united Nations Generat Assembly wluld constitute an inportant step towards fu1l
recognition of each nurnan being's inherent right to life' which is established in
ariicle 6 of the covenant and can be lirnited only under certain coiditions
prescribed for States that have not yet abotished the death penaLty'
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URUGUAY

IOriginal: Spanish]

[2 Seprember 1989 ]

The Eastern Republic of uruguay wishes to state that, in accordance lrith itshistorical and juridical tradition that it has invariabfy championed ininternatioDal forums, it futly supports the draft. submitled by the SpecialRapporteur.

VENEZUELA

IOriginal r Spanish ]

[26 Septenber 1999]

1. The drafting of an instrwnent aimed at abolishing, preventing or prohibitingthe appi.ication of the death penalty deserves top priority. for lhat -reasou, 
theGoverrunent of venezuela takes the view that every effort shour.d be made to producea text that. enjoys the broadest possi.ble acceptance.

z' venezuela's constitutional evolution demonstrates its rejection of use of thedeath penalby as a means of penal.izing the conmission of certlin punishable acts.
3' Thus. as the special Rapporteur points out, veDezuela is one of the countriesthat are internationally renowned for having totarly aborished the death peuafty,by law, in respect of any kind of offence cornmitted in time of peace or war. Someitriters even maintain that venezuela was the first state in the worrar to abofishthe death penalty.

4. In fact, the prohibition of the death peualty for poLiticat offences wasernbodied in the National constitution of 1857. subsequently, this prohibition wasextended to collunon crimes in the Constitution of 1g63.

5' ALl subsequent const.itutions conf,irn this principre, right uF to the latestconstitutional .text, tbe Fundanental charter of 1961 currentiy in force, whichestablishes in articLe S8 that:

"The right to r.ife is inviorabre. The death penalty sharl not be estab.r.ishedby any I avr lrhatsoever and no authority shall carry it out.,,

6' The durabiLity of this principle in Venezueran positive 1aw is no more tlran areflection of the evolution in venezuela of the concept of the right to rife as anabsolute and fundanentat ri.ght which, as such, brooks no exceptio;s atd which, inview of its importance, finds a place in the sphere of consbit.utionat righcs. Thatis why' even under nilitary penar. ravr, the raws of rdar and other special laws, thedeath penalty is not provide,al for.
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7. In venezuela, the abotition
politicaL will of the country's
is inviolable.

of the deaLh Penalty essentially reflected the
rulers, in their conviction that the right to fife

8. Naturally enough, in view of the Polemical nabure of the subject' there has

been di.scussion on various occasions oi the advisability or otherlrise of using this
penalty, especially fol'lowing the cornrnission of some aborninable crj'ne by which

society has been ateePly affe;teal. However. such discussion has never gone further
than a simpLe exchange of views lacking any real xePercussions' as is shovtn by the

fact that there has been no strong novemeDt of public opinion in Venezuela in
favour of restoring the death penalty, nor any efforts at legisl-ative reforrn in
that di rection.

9. venezuelan studies agree with those carrie'l out by many other countries or

international bodies in inaicating that use of the death penalty by the state as a

rneans of deterring the commission of those offences for vhich the Penafty was

established has been in vain. APplication of the death Penalty has had quite the

opposite effect of encouraging a-high crite rate by the atmosphere of violence that
it creates.

10. Likewise, Venezuela fullY agrees that the death penalty blatantly 
- 
th{ar ts one

of the fundanentaf aims of punistrment r behaviour nodification and social
rehabililation. The death ienalty is afso an abuse of man's Power over man' in so

farassocietycandisposeottnerireofahunanbeingunclercoverofajudgemeut
of guilt. So the only absolute factor for venezuelan l ar'r is the right io fife' not

the right of the State to Punish certain kinds of crirninal behaviour' because the

latter right is linitett by certai.n inalienabte hunan rights'

11. It is worth recatling that the preanbl.e to the National constitution requires
venezuefa to co-operate atith other nations to achieve the aims of the internaLional
cornmunity on the basis, afiong other PrinciPles, of a universa] guaraltee for
inclivittual hrrman rights, arnoig *hich the right to life is particularly relevant and

is obviously impaired by the establishment of the death Penalty f,or any reason or
purpose whatsoever.

12. we therefore wel"come the init.iative taLen by a group of seven countries, {hich
has not{ been finalizett by the United Nations SPeciaI RapPorteur' to establish a

body of norms aimed at abolishing lhis Penalty'

13. The Goverrunent of venezuela considels that the text of the draft optional
protocol to the Internationaf Covenant on CiviL and Political Rights' aiming at the

abolition of the death Penalty, as prepared by the SPecial RaPporteur' can meet the

concern felt by States about the need for general international agreernent on the

abolitionofthedeathPenattyandolxtheaPpropriatenessofabolj.shingit.Aswe
see it. Ehe draft under consideration stilL leaves roon for impro-"-ement' The

following observations are motivated by our wish to contribute to the elaboration
of the text of the draft:
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we do not. colsider that
"hunan dignity", which has
do is contribute to
suggest adding the lrords

(d) As a matter of form, perhaps the fufl titLe of the Internationat Covenant
on civil and Political- Rights should be inciucled i,' those articles "hich refer to

(a) With regard to the first preambu]ar paragraph,
abolition of the death penalty contributtes to enhancing
meaninq and value ilr its own right. What abolitron can
enhancing respect for that dignity. for which reason we
''respect for" after the words "enhancement Of ,'i

(b) Consideration should be given to the possibility of introducing, in
article 1 of the draft or in a separate articfe, the duty of alI States to prohibit
the death penal ty;

(c) In our view and in accordance with hov, the matter is treated irl
venezuelan constitutionar 1aw, as we have explained. it wourd be desirable not to
allovr any reservations to the protocol whatsoever, including the application of the
death Penalty in tirne of war pursuant to a conviction for a tnost ssrious crirne of amilitary nature comnitted during wartime, as article 2, paragraph 1, of the draft'puLs i t;


