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Article VI only obliges the Contracting Parties to institute and exercise territorial ' «<—b>Y
criminal jurisdiction; while it certainly does not prohibit States, with respect to genocide, from
conferring jurisdiction on their criminal courts based on criteria other than where the crime was
committed which are compatible with international law, in particular the nationality of the
."accused, it does not oblige them to do so
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.Belgiumv. Senegal, paras. 71-121 (YY)

The Court notes that art. 7 (1) of the Convention against Torture is based on a similar provision  (YA)
contained in the 1970 Hague Convention (ibid., para. 90). As Judge Donoghue puts it: “The
dispositive paragraphs of today’s Judgment bind only the Parties. Nonetheless, the Court’s
interpretation of a multilateral treaty (or of customary international law) can have implications for
other States. The far-reaching nature of the legal issues presented by this case is revesled by the
number of questions posed by Members of the Court during oral proceedings. ...."” (Declaration of

.Judge Donoghue in Belgiumv. Senegal, para. 21)

.Belgiumv. Senegal, para. 99  (Y9)
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Report of the AU-EU Technical ad hoc Expert Group on the Principle of Universal Jurisdiction
(8672/1/09/ Rev.1), annex, para. 11. The International Court of Justice in Belgiumv. Senegal holds
that the performance by States parties to the Convention against Torture of their obligation to
establish universa jurisdiction of their courts is a necessary condition for enabling a preliminary
inquiry and for submitting the case to their competent authorities for the purpose of prosecution

.(Belgiumv. Senegal, Judgment, para. 74)

According to one author, “The principle of aut dedere aut judicare overlaps with universa
jurisdiction when a State has no other nexus to the alleged crime or to the suspect other than the
mere presence of the person within its territory.” (Mitsue Inazumi, Universal Jurisdiction in
Modern International Law: Expansion of National Jurisdiction for Prosecuting Serious Crimes
.under International Law (Intersentia, 2005), p. 122)

Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v.
Belgium) 1.C.J. Reports 2002, p. 3, Joint Separate Opinion of Judges Higgins, Kooijmans and
.Buergenthal, para. 42
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.Belgiumv. Senegal, paras. 76, 77 (¢A)
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Chili Komitee Nederland v. Pinochet, Court of Appeal of Amsterdam, 4 Jan. 1995 La_:\ bl
Netherlands Yearbook of International Law, vol. 28 (1997), pp. 363-365, in which the Court of
Appeal held that the Dutch Public Prosecutor did not err in refusing to prosecute former Chilean
President Pinochet while visiting Amsterdam because Pinochet might be entitled to immunity from
prosecution and any necessary evidence to substantiate his prosecution would be in Chile with
which the Netherlands had no cooperative arrangements regarding criminal proceedings. See

Kimberley N. Trapp, Sate Responsibility for International Terrorism (Oxford: Oxford University
.Press 2011), p. 88, fn. 132

.Belgiumv. Senegal, paras. 90, 94
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Separate Opinion of Judge Cancado Trindade in that case x>!, .V Yo V) ¢ OU a4l cw’c.a-jf/ )
at paras. 148, 151-153; Dissenting Opinion of Judge ad hoc Sur in the same case at para. 50; and
.Dissenting Opinion of Judge Xue, at para. 28

.Belgiumv. Senegal, para. 120 (1Y)
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European Court of Human Rights, Bozano v. France, Judgment of 18 December 5 ~— J! J2dll
1986, Application No. 9990/82, paras. 52-60, where the European Court of Human Rights has
held that extradition, disguised as deportation in order to circumvent the requirements of
extradition, isillegal and incompatible with the right to security of person guaranteed under art. 5
.of the European Convention on Human Rights

See the reasoning in Belgium v. Senegal, paras. 85-86. Therefore, the Court rules that financial  (1¢)
difficulties do not justify Senegal’s failure to comply with the obligations under the Convention
against Torture (ibid., para. 112). Likewise, seeking guidance from the African Union does not

.Jjustify Senegal’ s delay in complying with its obligation under the Convention (ibid.)
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Belgiumv. Senegal, para. 120. As aso explained by Judge Cancado Trindade,

“... The conduct of the State ought to be one which is conducive to compliance with the
obligations of result (in the cas d’ espéce, the proscription of torture). The State cannot allege that,
despite its good conduct, insufficiencies or difficulties of domestic law rendered it impossible the
full compliance with its obligation (to outlaw torture and to prosecute perpetrators of it); and the
Court cannot consider a case terminated, given the alegedly ‘good conduct’ of the State
concerned.” (Separate Opinion of Judge Cangado Trindade in Belgium v. Senegal, para. 50 and see
.also hisfull reasoning in paras. 43-51)
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