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Preface

In submitting the present paper to the Intermational) law Commission
) ' t o

mankind) we wiesh to present the follawing brief observations:

The text of chapter I, D has been given a definite form, so that, after
discussion and adoption by the Commiseion, it might be submitted to governments
in application of article 16 (g) and (h) of the statute of the International
Lav Commission,

A chapter has been devoted to the question of the poseibility and
advisability of a definition of "aggression". This subject has been very slightly
tbuohod upon in our first repor:t on the draft code of offences against the peace
and security of mankind, decause we were of the opinion that any attempt to
define the concept of aggression "would prove to be a pure wast of time",

However, considering the General Assembly resolution 378 B (V) of
17 November 1950 on the Duties of States in the eveat of the outbreak of
hoetilities which requests the International lLaw Commission to examine the
Question of the definition of aggression in conjunction with matters under
consideration by the International Law Commission, that 1s in conjunction wilh
the draft code of offences against the peace and security of mankind, we have
dealt aleo with this question, thus providing the Commission with a working
paper.

With regard to the manner in which we approached this pxroblem, we wish to
make the following remarks:

The various League of Nations Commissions which, in the past, have dealt
wvith the question of the definition of aggression have followed a purely ggsuistig
mothod. Due to this method of approach, the question of the possibility and
desirability of a definition of aggression has not yet found a generally accepted
positive solution.

In contrast to the above method of work used by the League of Nations
Commissions, we ventured to undertake a dosgatic approach to the problem which
centres on the systematic analyeis of the "notion of aggreseion”. In our view,
only this way of examining the subject leads to definitive conclusions.

In concluding, we wish to observe thaet, in order to facilitate the work of -
the Commiseion, n“mpter II has been drafted so as to serve as the basis for the
text to be submitted by the Conmission to the Generel Assembly.




Chepter I

Dreft cods of offences sgesinst ths »ace
snd security of menicind

A, Introduction

By resolution 177 (II), rersgreph (b), the Gensrel Aseembly requested the
Internationel L~w Cammisgion to prepere s draft cods of offonces egeinst the
peace end security of mancind, indiceting clesrly the plesce to be scoorded to the
principles of intermetionsl lsw recognized in the chartor of the Nurmberg
Tribunel end in the Judgment of the Tribunel.

At 1te first session, the Commission eppointed Mr. Jesn Spirupoulos speciel
Repporteur on this subject snd invited him to prepere e working peper for
sutmission to the Commission et 1ts second seesion. The Commission elso decided
thet & questionnsire should be circulsted tu govermnments inquiring what offences,
spert from those defined in the chsrter snd Julgment of the INirndberg Tritunel,
akould, in their view, be included in the dxeft.code.

At 1ts second session, the Intermsticnsl Isv Commission examined the report
of the specisl Repporteur (A/CN.4k/25) ueing it &s e becis for ite discussion. The
Camiassion slso took into comsidsration the replies receivod from governments
(A/cN.4/19, pert II, A/CN.L/19/Add.) end A/CN.4/19/A82.2) to 1ts questionmsire,
The dreft code wvhich has been prepered by & crafting sudb-oommittee composed of
MNessrs. Alfaro, Hudson and Spiropoulos (See Report of the Intermetiomsl Lew
Camission covering its second session, Genersl Assembly, Official Reoords:

Fifth Session, SBupplemsnt No. 12 (A/1316, p. 17) i1s contained in document
AfCH.4/R.6 wvhich has elresdy been distributed to the members of the Commission,

The adbove dreft wee not discussed by the Commission, but referred to the
speciel Rapporteur who ws requested to continmue the work of the Commission end to
submdt & further report st its third session. _

At its 8lst meeting the Commission edopted thet pe=t of its report to.the
Gensrel Assenmdbly which cmcermed the dreft cods of offences sgeinst the pesce
ond security of msakind.




B. The report of the Internstional lew Commission before the
session o Genersl Assem

1, While the part of the report 2es sbove mentioned did not give rise to speciel
disoussion in the Genersl Assembly, the pert conteining the formulstion of the
Nirnberg Principles undertsksn by the Intermstionsl Lew Commission offered

to the delegetes of the Sixth Committee the opportunity of commenting on thoese
principles. According to Gemeral Assemdly. resolution L88 (V) of 12 Decembder 1950,
the Internationsl lew Commission when prepering the dreft code of offences esgeinst
the peace. snd security of mankind, is requested to teke into eccount the sbove
commente es woll ss eventusl observetions msde by Govermments on the seid

formls tion.

The text of the ebove resolution of the Genersl Assembly reeds ss follows:

The Genersl Asseumbly, :

Beving considered pert IXI (Formulation of the Nilrnberg principles) of the
report of the Internstionel Law Commissior on the work of its second session,

Recollecting thet the Generel Assembly, by its resolution 95 (I) of.

11 December 1946, unanimously effirmed the principles of intezmatiovel lesw
recognized by the charter and Judgment of the Nurnberg Tribunel,

Considering that, by its resolution 177 (II) of 21 November 1547, the
Cemeral Assomdly directed the Internstional lew Commission to formulste..those
principles, and slso to prepere é dreft code of offences ageinst the pesce and
security of menkind, ' :

Congicexring thet the Internationsl Iaw Commission hss formulsted certein
principies racognized, sccording to the Commission, in the Chsrter end Judgment
¢f the Nilrnberg Tribunsl, end thet meny delegstions have made observstions during
the fifth session of the Generel Assembly on this formulstiom,

considering thet it is eppropriste to give the Govermments of Member States
full oprortunity to furnieh their observations on this formulstionm,

X. Invites the Govermments of Member Ststes to furnish their obeervetions
escoardingly ; ,

2, Requests the Internationsl Isw Commission, in prepering the dreft code of
offences spainat the peace srd sscurity of menkind, to teke sccount of the
observetion: mde on this formulstion by delegetions during the fifth session
of the Geneiel Assenmbly end of eny observetions which mey be meds by
Goverments. ’




2. With yegerd to the camments on the formulation of the Mirnberg principlss
meds by the various delegetions in the Sixth Committee we wish to drevw
ettentian to the following fects:
(s) Part of the criticiem, by ocertein delegations, on the formulstion of
the Nimberg principles is counterbeiznded by ststements of other delegetions
eprroving the text submitted by the Internstionsl lew Commission.
(b) A greest dee) of ths erguments put forth egseinst the wording of the..
formulestion of the one or the other of the Nimberg rrinciples hed slreedy
boen teksn into scoount by the Internetional Lsv Oommission when elsboreting
the text submitted to ths Generel Aseembdly.
() Finelly, some oriticism end suggestions wvere msds by one or two
dolegates anly, while the rest of the sixty delegates comprising the Sixth
Coamittee did not express any viewv on the sudblect in qusstion, s fect vhioh
might be interpreted es sn approvel of the text under discussion.
Under thess circumstsnces wo have thought it wise to refrein from sny
positive suggostions on this mstter, leaving to the Intermational Jev Commiecsion
the initietive to be teken.

C. Views expressed dolegstions in the 8ixth Conmittee
m“ﬁbortext the rg Principles es

Thoe comnents, hy delegetions in the Bixth Committee, on the text of the
Nirnberg Principles as formulsted dy the Internetiomel Isw Commission refer both -
to the wey in vhich the Internetionsl lIsv Commission hes envissged or executed
its tesk in gonersi end to the specific formlstion of the mrinciples dy the
Intexrmnticwi Jsvw Camission. The following pesseges from the summsry records
of the 8ixth Ciamittee, sre reproduced os being illustretive of the position
token by the verious delegetions with regerd to the formulstion of the
Nirnberg principles
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I. Genseral views om the way in which the Internationmal law
c ssion approached and executed its task

(2) Some delegations criticized the decision of the Internatiomal lav
Commission not to examine whether the principles recognized by the charter and
Judgment of the Nwmberg Tribunal were or were not principles of intermatiomal
law, while other delegations spproved the decision of the Commission,

AMADO (BRAZIL): (A/C.6/8R.231, pp. 131-132)y [The] third group [including
Mr. Amado himself/ wes of the opinion that the Comaission should restrict itself
to the decisions which it had taken previously tha’, since the General Aseembly
had sanctioned the Nurmberg principles in resolut.ion 95 (I) of 11 December 1945,
thy task of the Comission was not to express any appreciation of those principlss
as drinciples of international lew but merely tc formulate them,., The thixd
thesis had been accepted, '

CHAIMONT (Frence) (SR.232, p., 1kl) Paragrep: 736 of the Commission's
report recalled the conclusion reached by the Coamnission at its first session
and apyroved at the fourth session of the Generel Assembly that the task of the
‘Commission was not to express any appreciation of the Nixnberg principles as
Principles of the intermational law, but merely to formulate them, Yot, as
Professor Huleon had noted in his reservation, the Commission had not altogsther
adrered to that viev in its later work, with the result that there had been same
doubt as to the juridical character of the formuwlation, The Niknberg Jjudgement
itself recognized that it coanstituted part of positive intermational law,
That vas also confirmed by General Assembly resolution 177 (II), which indicated
that the principles to be formulated by the Commission should eventuvally find a
place in the ocode of offences against the peace and security of mankind,...
It was therefore the Cammission's duty to determine the juridical character of
the Nirmberg principles, in preparation for their subsequent codification as
existing principles of positive internaticnel lav...., ‘

TIRADO (Mexico)s (SR.233, pP. 145) In its report on ite seoond session, the
International Iaw Commission had stated that it considered it as its task not to
oxpress any appreciation of ths Nianberg principles as prinociples of intermationa)
law, but merely to formulate the basic conocepts. That was the proper approach,

1/ The references are to the swmary records printed in Generel Assembly Fifth
Session, Official Records, Sixth Comittee.,




There was no doubt that the charter and Judgment created new concepts in the
field of intermational criminal law, some of whickL were in contradiction with

the rules and principles prewailing prior to the time they were proclaimed....

A decision as to whether or not those principlee were principles of intermational
law was another matter, not within the terms of reference of the International
Law Commission,

TIRADO (Mexico): (SR.237, p. 182) The Mexican delegetion had felt that
the Commission had been justified in confining itself to the formulation of
those principles without considering whether or not they were principles of
international law.

PETREN (Sweden): (SR.233, p. 146) It mattered little whether it was said
that the principles had existed before the creation of the Tribunal or that the
charter and the Tribunal had created them, since it had finally been recognized
that they did exist. '
| PETREN (Sweden): (SR.233, p. 146) The second stage was the formidation of
the Nirnberg principles. That was chiefly a matter of selection and wording and
not of creating or affirming new law,

MOROZOV (USSR): (SR.234, p. 156) Mr. Morozov thought it necessary to refute
the allegation that the Commission had not correctly interpreted the task entrusted
to it by the General Assembly. That assertion had come mainly from the
representatives of France and of the Netherlands, Mr. Spiropoulos had adnmirabdbly
defended the Commiseion's point of view, and had advanced most of the arguments
wvhich Mr. Morozov had intended to use. The Intermational Lat Commission had
based its work on General Assembly resolution 177 (II) and had kept emmctly to
its terms. .... The Internationmal lLaw Commission was of the opinion that 1ite
duty was not to express any appreciation of the principles affirmed &n the
Nirnberg charter, but merely to formilate them. That was the only correct
interpretation,

TARAZI (Syria): (SR.225, p. 159) He said the task of the Commission had
been to formulate the principles contained in the Nirmberg charter and Judgment;
to extract them, so to speak. Its business had been solely to give Judgments of
facts, not of value. ... (p. 160) The development of international penal law vould'
be promoted not by attempting to pass judgment on those principles, but by
endeavouring to clarify and emphasize them. ¢

“——-—M
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ABDOH (Iran): (SR.235, p. 160) He did aot agree with the French
representative that the International Law Commission ought to have decided to
what extent the principles contained in the Niurnberg charter and Judgment were
principles of intermational law. The General Assembly had affirmed and then
reaffirmed the Mirnberg principles by its resolutions 95 (L) and 177 (II); end
the task of the International Law Commiseion was therefore not to express opinions
on those principles a3 principles of international law, bﬁt simply tb formulate
them.

VAN GLABBEKE (Belgium): (SR.235, p. 161) The International Law Commission
had been instructed by the General Assembly to formulete principles - and nothing
bat principles ~ of international law, It might therofore have been asked whother
&)l the principles contained in the charter of the Nirmberg Tribunal, which the
latter had applied, were in fact principles of iatermational law either beeause
they were part of internstional law before the Nirnberg trial or because they
could be described as new international law,

.50 (Chine): (SR.235, p. 164) There had also been discuseions in the
¢i3 . coomittee a8 to whether the Intermational Law Commission should have
expressed sny appreciation of the Mirnberg principles as principles of law. He
took the view of tha majority of the International lLaw Commission, which had not
considosed that to be its task, '

CABANA (Venezuela': (SR.235, p. 165) He went on to speak of the & ‘*
wvhich had been expressed as to whether the International law Commiesion had beou
right to limit itself to formleting the Mirbberg principles without appreciating
their value. Most of those doubts had been dispelled by the brilliant statement
'of the Greek representative. In his delegation's opinion, such an appreciation
was not required under General Assembly resolutlion and would have served no
purpose.

CABANA (Venezuela): (SR.235, p. 165) His delegation thought that the
formilation of the Mirnmberg principles was only a stage in the process of the
codification of international law. Certain representatives, amongst them the
representative of Yugoslavia, had maintained the contrary opinion, and had
alleged that resolution 35 (I) of the General Assembly had affirmed that the
principles recognized by the Gharter and Judgment of the Nurmberg Tribunal were
principles of intermational law. The Assembly had not stated that all the
Principles appearing in those two instmmentl were principles of international

law. It would therefore be well to amlEe those documents with a view to declding
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which were the principles included vhich might be conesidered as principles of
internutional law and accepted as such.

JUNGE (Argentina): (SR.235, p. 166) It was, however, inadmissible to
¢onsider tha. the Generel Assembly had regardsd as rules of international law
principles whiLh had not even yet been formulated, especially in view of the fact
that it had adopted a second resolution instructing the Intermational Law
Comnaission to assume that task. It was clearly implied in the operative part of
resclution 95 (I) that the Assembly had merely confirmed the principles of
international law recognized in the charter and judgment of Nurbberg. A detailed
cocasildoration of the text of that resolutic» showed that the Intermstional Law
Coruniseion wes called upon to formilats principles which had to be (a) principles
cf international law, and (b) reocognised by the Kiirnderg oharter edd Tribunal,
That means that the General Assembly had not confirmed all the principles
acknovwledged at Nirnberg and that, as a result, it had not considered as
principles of international law all the principles, without exception, on which
the charter is based, or which have been accepted by the Tribunal.

BUNGE (Argentina): (SR.235, p. 166) The coutention in paregreph 36 of the
rop-rr of the Interuvational Law Commission was unfounded,

10E0 {Pakistan): (SR.236, p. 17T4) As the Generel Assembly had affirmed the
Nuimterg principles by its resolution 35 (I), the task assigned to the 1
International Law Commission under the terms of paregreph (a) of resolution LTT (11)1

|
|

vas not to state an opinion on these principles as principles of intermational
law, bhut purely aund simply to formulate them,

1280 (Pakistan): (SR.236, p. 17T4) His delegation shared the doubts of the
international Law Commission on the subject of the Tribunal!s statement to the \
offect that the Nirnberg charter was the expression of intermational law at the 1‘
tims of the creation of the Tribunal. The judgment of the Tribunal had |
ccneiderably extended the scope of the Nurmberg charter and its findings, and ﬁ
there was a consequent doubt as to the Juridicel nature of the formulation adopted. 1

ROBINSON (Isreel): (SR.236, p. 175) He shared the views of the French
ropresentative with regard to the work of the Intermational Law Commission within
the limited area of 1its reae:trch.‘ The International Law Commission had been
instructed by General Assembly resolutions 35 (I) and 177 (II) to formlate the
priaciples enacted by the London charter and applied in the judgment of Nixmberg .
end recognized in both the charter and the judgment. It seemed obvicus that the
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recognition of principles logically implied that they had existed previously.

The General Assembly had adopted the view expreessed by the International Military
Tribunal that its charter was the expression of international law existing at the
time of its creation, and he regretted that the International law Commission

had not gone more deeply into the question. .

GOTILIEB (Czechoslovekia): (SR.238, p. 187) In the view of his delegationm,
the Commiesion had in the main correctly interpreted its task under General
Assembly resolution 177 (II) and rightly confined itself to the formlation of
the principles of the Mirnberg charter, and Judgment. That d41d not,mean that
his delegation necessarily agreed with all of the principles as formulated by
the Comuission.

MARTOS (USA): (SR.233, p. 147) It would be fruitless to question
resolution 35 (I), in which the General Assembly had affirmed the Nirnberg
principles .... even as it would be premeture at px:esent to dlecuss the
principles fornulated by the Commission. The appropriate time to dlscuses them
would be after the Commission had incorporated them in the code of' offences,
in doing which it would no doudbt take the views expressed in the sixth committee
into account.

BARTOS (Yugoslavia): (SR.234, p. 150) The Yugoslav delegation considered
that the Intermational Law Commission must formulate the legal principles stated
in the charter and judgment of the Nirnberg Tribunal - principles which had
already been an integral part of international law at the time - so as to ensure
definite application in the future. '

ROBERTS (Union of South Africa): (SR.237, p. 181) The International law
Comnission had not ascertained whether the principles contained in the charter
and Judgment constituted principles of intermational law; it had eimply noted
those principles, having regard to the fact that they had been affirmed by the
General Assembly. The General Assembly was not & legislative body, and it could
not be accepted that the principles contained in the charter and Judgment were
principles of internmational law solely because the Mirmberg Tribunal had
recognized them as such. The main obJection of his delegation to the report waa,
therefore, that 1t left a doubt as to the international recognition of those
principles as formlated. Article 13 1 {a) of tho United Nations Charter required
the General Assembly to encourege the development of international law and its |
M——-*m_M&_/_
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codification, and it was for the Internatiocaal Law Commlssion to make
recommendations to the Assembly for that purpose. It »as difficult to see how
the Camission could be of any assistance to the Assem'ly, if it expressed no
opinion on the principles in question.

JIMENEZ DE ARECHAGA (Uruguay): (SR.234, p. 154) Whether or not the
Nirnberg principles were principles of positive law in 1345, they certainly
vere today.... He therefore considered that it would be uselese to question the
positive Juridical nmature that those principles now possessed. |

SULTAN (Beypt): (SR.23L4, p. 155) Nevertheless, the only orgau vhich had
affirmed the legal character of the Mirmberg principles was a political one
and the silenoce of the Juridical organs with regard to a question vhich ohioull:

fell within their competence was regrettadle.
(b) Some delegates expressed the view that the task of the International

Lav Comnission was not only to formulate the Nirnberg principles tut also the
principles underlying the charter and judgment while other delegates approved the
decision of the Commission,

CEAUMONT (France): (SR.232, p. 141) A proposal made at the time to the
effect that the Commission should formulate, not only the principles recognized
in the charter and judgment, but also those underlying the charter and Judgment,
had been rejected by the Commiseion (A/AC.4/22, page 23), although the Genersl
Assembly resolution 35 (I) clearly called for the formulation of poth., If the
Commission's interpretation were adopted, it would mean that the tro
sub -paragrapha of that resolution said one and the same things, which was
obviously not the case,... The task entrusted to the Commission, therefore, had
not been to provide historical commeutaries on the charter and Judgment, or to
throw some light on separate points contained therein, but to estadblish the
underlying principles with a viev to assisting the future development of
international penal law,

BSU (Chima): (8R.235, p. 16k) Mr. Georgee Scelle had asked the International
Lav Comission to formlate the principles upcn which the Mirnberg charter was
based, instead of confining themselves to summarizing certain of them. The
decision taken by the Internmational Lav Commission to reject that proposal .was
Justified, but he thought that the Commission would not have been wrongly
interpreting its terms of reference if it had accepted Mr. Scelle's proposal.

It vas s mattar of two different methods, both equally legitimate, He would heve

preferred the method suggested by Mr. C:celle. .. . a
ML}
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BALLARD (Austrelia): (SR.236, p. 167) The International Law Commission
had fulfilled its task and ite interpretation of resolution 177 (II) had been
oorrect. It had been argued that the Commission had formulated rules of law
instead of principles and that 4t should have formilated the general principles

" of internmational law on which the Nirnberg charter and judgment were based. The
wordings of re=olution 177 (II) perbaps contained a latent ambiguity, and
subsequent discussion showed that the word "principles" was used in a loose sense
in the resolution. Since a code should contain rulesa of law ra her than
principles, it could not be said that the Commission's interpretation was wrong.

FITZMAURICE (United Kingdom): (SR.233, p. 14l4) The Conmission had not
been agslsd to formlate the' general rules of international law on which the
Nurnberg principles had been based. It had been asked to formulate the principles
themselves, as they were actually expressed in the Nirnberg charter. The
Commission itself had adopted that attitude and on the whole it had done extremely
well.

SPIROPOULOS (Greece): (SR.234, p. 152) .... the terms of reference given to
the International Law Commission were simply to formulate the Mirnbemg principles,
and not the principles on which these were based.

(c) Some delegates found the International Law Commission gullty of certain
omisaions,

BARTOS (Yugoslavia): (SR.234, p. 151) Mr. Bartoa then took up two essential
principles with which the NMirnberg Tribunal had been concerned and which the
International Law Commission had falled to formu)ate: the principle "nulla poens
sine lege" and the principle according to which membership in a oriminal
organization constituted a crime under intermetional law, The first principle had
been cited by the defence at the NMirnberg trials and been rejected by the Tribunal,
The Yugoslav delegation felt that the International Law Commission had committed
a particularly serious omission by falling to forumlate that principle, since the
other principles stated did not fix the penalties., That principle, which was one
currently applied and wvhich had been proclaimed in the Universal Declaration of
Human Rights, should therefore be included. The second principle, according to
vhich mere membership in criminal organizations which had as their purpose the
commission of crimes against peace, war crimee and crimes against humanity
constituted a crime under mtormtton/al law, wvas incontegtably one of the
principles recognized at Mirnberg. ' It had been asserted that orginizations such
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as the SS, the SD and the SA were eesontially German croations, That was not the
case, Similar organizations had always existed, in particular orgenizations of
volunteers which filtered into othor countries, or which'took the form of punitive
expeditions veeted with broad powers, In the opinion of the Yugoslev delegation,
such activities constitutod not merely participation in tho execut!on of crimes
against peace, war crimos, and crimos against humanity, as tho International Law
Comnission considered, but epocicl forms of criminal activity in war-time,

TARAZI (Syria): (SR.235, p. 159) Tho Intornationol Law Commission hnd -
wmfortunatoly not pointod out that tho Nilrmborg Tribunal hed boon instructod to try
only wvar criminals whose offoncos had no perticular googrephiocal looalization,,,
Nor had Intormationnl Lav Commission montioned tho principle of group responsidbility,
Thirdly, the Commission should havo montionod in ite report tho Tribunal's
interprotation of tho rule pullym crimon sino logo, nulla poons sino loge, end also
Articlo 11 of tho ohartor, which laid down that any person convictod by tho
Intornational Tribunnl might also bo chargod ¥eforo a national tribunal, It would
havo boon oxtremoly wsoful for any futwve intormational Judicial organisation if
that prinociple had boon thoroughly examined,

VAN GIABBEKE (Bolgiwm); (SR.235, p. 162) Whon the principlos as formulatod
by tho Intornational law Commission woro boing considerod, it was ritting to ingquire
if samw principlos hnd doon amitted. That was wndoubtodly tho roason for tho
obsorvations of some reprosontativos, inoluding thoso of Franoo and Yugoslavia, vho
had roforrod to principlos vhich woro not montionod in the report of tho
Intornational Iav Caommission, It was oqually rogrottable that tho mombors of that
Commission hed concludod that they woro not oxpoctod to doal with the provisions
conocorning procoduro, which wore in tho chartor end vhich tho Tribunal had appliod,
The Nurnberg trial had estadblishod tho principlo that a war criminal could be triod
in absentia and that from the sontonce, which might call for tho doath penalty,
thoro was no appoal.... (p. 163). Ho had already indicatod scmw camissions and
thoro might bde othors, for oxamplo the principlo of tho criminal rosponsidility of
crganizations, & principlo which wowld makn 1t possiblo to prosocuto individuals
booauso of thoir affiliation to a group which had doon doclarod oriminal by a
Judicial docision,

BUNGE (Argontina): (SR. 235, p. 166) Tho first romark which sprang to mind’
was that tho Intormational law Camission had not formulated all tho principles of
intornationel lav acknowlodged in tho Nikmberg chartor end jJudgoment. For instance,
it nod not formulatod the principlo of tho non-rotroactivity of ponal laws, which hel

of ¢ 0 .y . \(‘ "ER ' . g DY Ig h . N . ' '1 oV g fm

PN



Page 16

pinciple of the nom-retroactivity of penal laws had not been incorporated in the
formulation, 1t was not surprising that the Commission had falled to take into
account similar pmrinciples, or other consequences of the principle nulla poena
sine lege or non bis in idem or in dubio pro reo, and so forth,

10BO (Pakisten): (SR. 236, p. 173) The principles formulated in the report
414 not include all those proclaimed in the charter and judgement of the Nitruberg
Tribunal. They d1d not even express the essence of those principles, since the
maxim nullum crimen sine lege, nulla poena sine lege, which the Tribunal hed not
applied in the Niurnberg trial, had been implicitly recognized by the Commission.
Consequantly, nelther the mrinciple of ex post facto pumishment recognized in the
charter and Judgement of the NWrnberg Tribunal nor the mrinciple of the criminal
respaneibility of groups amd orgenizations defined in articles 9, 10 and 11 of the
N}unborg charter appeared in the formulatiom.

MAURTUA (Pexu): (SR. 237, p. 180) The internal law of all countries taocitly
accepted tho mrinciple of nullum crimen sine lege. In international law that
Principle should be expressly stated to avoid all possibility of misunderstanding.




TI. lews concerning the various Nurnterg Principlss

{~} ¥ie«r - mcerning Principle I

AMALO (Bnuil). {sr/231, p. 132) Principle I, based on the first paregreph
of srticle £ of the cherter of the Nimbeorg Tritunsl, was the fourndstion of sll
intermational orimnel lsw in thet §t 8ffirzad ths reeponalibility of..the individusl
in the comission of internstionel crimes. Mcaeover, it wes s crystallizetion of
the efforts mads bty » grest meny Jurists to wéeisn the trsditional doctrine under
vhich States were the only subjectas of internetionnl lesw. ...

ROLING (Netherlends): (8R/232, p. 137) Mr. Roling eeid thet principle I
wes of greet importsnce snd could be sdopted ms it stood.

BARTOS (Yugoslevis): (SR.234, p. 150) With regerd.to Principle I, the
Yugoslsy delegetion egxreed with eithor dslegetione thst elthough tiaet principle
wes oorrect, it had besn drsfted in too gerersl .terms. In fect, it should heve
been specified thet "ary psrson who cammits an sct which socording to the
principles of Nirmberg constitutes e orime under intormetionsl law ls
Tespomsitle thorifor snd lisble to punishment.” As the Internationsl lLew. Commission
hwg enly besn seqed to formulste the principles of Mimberg, it must be mede cleer
thet the crimes in question were crimes recognized es such by the charter of
Nurnberg snd not intermstiomsl crimes in genersl...

MOROZOV (UsSR): (8R.234, p. 156) ...there wes ® gep in the text proposed by
the Coomission; he proposed the following wording: "Any person who commits en
act wvhich constitutes 2. orime under internstiomsl lsw is responsidle therefor,
wbhenever s relsvent treety exists, whether or not such ect constitutes » crime
under the domestic law of the country vhere it is perpetreted.”

VAN GIABEERE (Belgium): (8R.23%, p. 152) ...The Belgisn delegetion
‘sccordingly eccepted principls I es formulsted. ...

BUNGE (Argentine): (8R.235, p. 167) Be considered that the word "person”
in principle I should be repleced by..the word "suthor". The word "person” was
hold to meen morsl pereons, es woll ss individuels, in the Juridicel
terminology of meny countries. Thet distinction was rather importsnt in
referring to the criminel orgenigstions deelt with in Article 9 of the Nurnbverg
charter. In view of the fect that the cherter undoudbtedly did not wish to
meks morel persons subjects of internstionsl lav, e suiteble terminology
should be used to meke cleer thst the referemnce applied only to physicel persona.
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MAURTUA (Peru): (SR.237, Pp. 179-180) The rerresentative of Greece had
stressed the faot that acoording toc the prinociples recognized by the Nttrmberg
oharter end Judgment, the individual was subject to internaticmal law; cn that
point he shared the opinion of his illustrious compatriot, Mr. Politis., Another
echool of thought 414 not reccgnise the intermatiomal responsidbility of the
individual, while a thixd took an intermediate position. ... Principle I, at
formlated by the Commission, was not a definition of an internatiomal crime,
The principle set forth in the text, to the effect that any person was responsibdle
for crimipnal acts committed by him, was already recognised in the national
legislation of all countries, What comstituted a crime under intermaticnal law
should have neen specified before anything else. Crimes were clearly defined in
national lav and the same should be true in intermatiomal law,

(v) Views omcerning Principle II

FOLING (Betherlands): (SR.232, p. 137) In paragraph 102 of the Commission®s
reprrt that body stated that mrinciple II expressed the mrinciple of the
supremacy of intermatiomal law. Mr, Roling thought, however, that the case of
a orime vmder international law, vhilst the national law imposed no pemalties
for the act, was rather different from the case where natiomal law obliged the
individual to pexrform the very act vhich wes considered a crime under
intermational law. To that situation referred the sentence of the Julgement
quoted at the end of paragraph 102, that "the very essemco of the charter is
that individuals have intermatiomal duties which transcend the national
obligations of obedience imposed by the individual State".

With regard to international duties, there were three situatioms in whioch
an individual might £ind himself. First, there wes the situation in which no
catrary internatiomal obligation was involved; secondly, there was a
situation where the national law obliged the individual to act cantrary to
an intermational duty, a case which was not dealt with in the minciple as
formulated by the Intermational Iav Comission; end, thirdly, there was the
situation wvhere a natiomal superior order imposed duties ocmtrary to intermational
obligations., The third situation was covered in minciple IV, If the phrase
“cosmend of the lav" were inserted in that prinoiple, mrinoiple IT would become
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redundant,. Principle II was ambiguous, and, if taken literally, superflucus,

ROLING (Netherlands): (SR.236, p. 17l) It was apparent from the judgment
of NuUrnberg that there were rules of international law which applied directly to
individuals, without passing through the intermediary of national law, and
that some obligations of international law transcended the obligations imposed
by the national administration., ... The fact that the vanquished had been
candermed on the basis of thot concept signified that the concept must remein
valid in the future. ...

FITZMAURICE (United Kingdom): (SR.233, p. 1}) ... He fully agreed that
individuals who committed crimes under intermational law should be sutject to
trial and punishment, but that aim could be .chieved without adopting the theory
of the responsibility of the individual under international law. All that wes
in fact necessary was to establish the position in which the States admitted
that the 1ndividuals under their Jurisdiction would be subject to punishment
for certain acte recognized as crimes under international law.....

FITZMAURICE (United Kingdom): (SR.237, p. 181) He had never said
that individuales shold not be punished for certain acts, such as offences
against peace and humenity, end that, unless 1t was in accordance with their
national laws, it wae rot possible to punish them. His observations had
related solely Yo the modus operandi, to the legal methods to be used in
atteining the ~enerally desired objective, He had simply said that, in order
to punish the individual, there was no need at all to regard him as being subject
to invernational law, and that the desired result could be attained without
effecting the classic concept that internmational law solely governe relatioms

between States, ...

MAURTUA (Peru): (SR.233, p. 146) The principle of the supremacy of
intern=tional law was only one doctrine amonget many. The Independeat Law
Commission's work should be regarded as an expression of opinion, which was open
to discuesion.

PETREN (Sweden): (SR.233, p. 146) ... principle II, which implied that,
if an individual committed a crime under international law which was not
canslidered a crime under the laws of the country of which he was a national,
the country would nevertheless be obliged to punish him or deliver him up for
trial to a foreign or internmational tribunal. Many States would prefer to have
the opportunity to broaden their pemal code to cover crimes againet internatiomal
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law rather than allow their natiomals to be extradited.

BARTOS (Yugoslavia): (SR.234, p. 150) The Yugoslav delogation approved
of mrinciple IT in ite present form because it clcerly proclaims tho duty of
all States to meke provision in their nationel legislation tc punish all crimcs
against peace, war orimes and crimes against humanity with whioch the NUrnberg
trials wers concerned.

SPIROPOULOS (Greeco): (SR.234, p. 154) The judgment proclaimod thaet
intornational lav imposed duties and rosponsibilities on physicel persoms, which
meant that tho individual, whoso personality in intornational law was honcoforth
recognized, ocame into contact with intermational law direct and no longor
through the intormediary of tho State. '

ARECHAGA (Uruguay): (SR.234, p. 155) «... Thc principle af the
rosponeibility of individuals under international law was therofore no "fashion”,
but & firmly-btased principle of great p=.ctical value,

SUITAN (Ezypt): (SR.234, p. 155) In his own opinion, it wes obvious
that principles of intermationel law worc intonded to apply not to individuals
but to social groups, even though it would be poseidlc to eplit those groups
into their caomponent parts. At the prescnt tlmo, tho concopt of Stato
rospaneidility was losing ground., Somo legal principlos applicd to individuals
also, and thus made individuals in cortain respecte subjoct to intermatimal law,

_ However, that wes the excoption rethor than tho gonoral rulo and should
therefore be intorpretod vory etrictly ... (p. 156) ... tho Egyptien dclogation
would have proferrod to avold meking any allusion to tho prinociplo of tho
supremecy of mtornbtimal lavw,

BAEZ (Dominicen Ropublic): (SR.235, p. 161) +.... he could not accopt
the idea that intornational law provailed ovor domestic law,

VAN GIABEEKE (Bolgium): (SR.235, p. 162) Ho noxt cansidorod principlo II
vhich was the mrinciple of tho "supremecy" of intornational law ovor natiomal
law, TIn the complotely general form in vwhich tho Intermaticoal IavCommission had
stated 1t, ho foared that that rrinciplo might load to vory sorious mractical
airficulties. It might bo askod whothor such an oxtonsion and goncralization of
the principle of tho "supromacy” of intornational law ovor national law was pot
e mistake, |

CABANA (Vomozuola): (SR.235, p. 165) Ho womdored whothor it would not
bo mreferable to adopt tho United Kingdom roproeonta‘t;ivo' 8 suggosticn iteolf
to the effect that thc dirocf;.rospmaibility of tho individual should bo
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trensfermad Inbd en obligaticn on the part of the State eithexr iteelf to
panish the guilty or to allew an intornatlaral court to sentence them.

BURGE (Argentina;: (SR.235, p. 167) The principle ... that an individual
could be subject to interastional law hes, as & corollary, the ucinciple of
the suyremacy cf International law, TIa that conncxion, the Argentine
delegation shared the Unlited Kingdom reprisentative’s view that the suppression
of crimes against peéce and mankind could be organized perfectly well without
necessarily subscribing to the theory of the reaponsibvility of the individual
under internaticnal law, Conventions whieh 1aid down direct relations between
the individual end international law had always constituted exceptions ...
Princiyle II asserved the supremecy of international law over intermal law,
That principle hed not yet been recognized as a principle of positive
laterpational law, The Argentine Republic did not accept it and its
canetitution explicitly aubhcrized the contrary minciple.

CEAUMONT (Frence): (SR.236, p. 170) It was incuiccivable that an
individual could be criminally liable under laternational law wnless he were
himself a sublect of intermational law, The situntion ae regards legal persoms
vas different: a legal person could not be considered as criminally liable;
1t could only be made liable indirsctly, or rather its liability was only a
civil or administrative one. But as regards individuals, it was impossibdble
to deny that they were subjects of intermational law withouﬁ denying the
poesibility of the international punishment of offernces under international
law, '

ROBINSON (isrcel): (SR.235, p. 175) The¢ I iermiii-mal IavComission ad not
corfined 1itself strictly to the task of formulation; paragraph 99 mentioned a
"'general rule underlying principle I .., that international law may impose duties
on individuale directly without any inter-position of internal law," Secondly,
reragrapn 102 implied the supremacy of international law over nationsl law,

Mr . Robinson congratulated the Inleitetiueal Iaw Jasalar m on pving domarted
from the actual torms of the charter and on having attacked the fundamental
Iroblems of intcrnational law. Ho felt that in so doing the Commission had not
acted arbditrarily. ‘

ARM/DO (Brazil): (SR.237, p. 184) The United Kingdom ropresentative
had already emphasized that the question of the supremacy of internatiomal law

wvas cntirely & matior of theory, and could not be included in the fcrrulation,
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QOTTLIEB (Czechoslovakia): (SR.238, p. 187) The oomocept of the
punishability of the individnal under international lav 414 not exempt the
individual from the Jurisdiotion of the State; it was not a ocase of extradition.
Even from the pocint of view of implementation, it wes primarily the respomsibility
of the Stete to onast apymropmriate provisions for the punishment of certain
crimes. ...

The Netherlands representative had proposed that the entire second prinoiple
should te reduced to the recognition of the supremacy of international law, That
proposal, vhich went beck to the canceyts of the momistio school, which explained
the strusture of law as a hierarchy of norme, was not only utterly unacceptatle
but also superfluous, if it were accepted that the fundamental substaneo ¢f
international law was the commen will of sovereign States ...

(c) Views ooncerning Principle III :

AMADO (Bragil): (S8R.231, p. 133) With regard to principle ITI, vhich
wvas based on article 7 of ths “lxnberg charter, Mr, Amndo had supported the
proyosnl to delete the words "or mitigate punisbment" which appeared in the
Rapporteurts original dreft,

ROLING (Netherlands)s (SR.232, p. 138) Prinoiple III formulated the
responsibility of heads of Btates or govermment officials, a position whioch
did not relieve them from responsibility under intermational law., The ocharter
of Nttrnberg went further, however, since it esaid in article 7 that those
poeitions should not even be groumlsfor the mitigation of punishment. He conld
not agree with the Commission's views an principle III, for, while the ooncrete
mitigetion of punishment might be a matter for the Court to deoids, to forbid
nitigation of punishment in certain circumstances was surely a matter for
the legislator,

As he hed mentianed in discussing the significence of the plea of superior
order or command of the law, Mr, Roling felt that the provision concerning the
offioial position of a defendant could not be applied in the same way to major
and minor war oriminals and in practice many doubts had been raised as to the
Justifiocation of the provisim.

MAURTUA (Peru): (SR.233, p. 46) Principle IIT created a serious oonflict
between intermational law and internal law by eliminating the rerogatives
of the chief of State. o
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BARTOS (Yugoslavia): (SR.23%, p. 150) The Yugoslav delegation viewed
favourably principle III ....

VAN GLABBEEE (Belgium): (u2.235, p. 162) Turning to principle IXI, he
said that there was still some confusion regarding the exact meaning of the
vorde "responsible Govermment officiel”, Opinions differed: some said
"responeible Jovernmemt official” referred solely to a member of a governmemt,
others seaid it included a former member of a go‘vemment or even any person
oocupying an important post in the three importent branches of govermment, the
legislative, the executlive or the Jjudicial. Some documents referred to highly
placed offioials and the meaning of that expression was no olsarer than the
vords "responsible Government official”, It was most important, in the cases
of proceedings which might involve the death penalty, that the meaning end
the exact scope of each idse in the %exts should be quite cle&r. ... %he
Commiseion had omitted the last phrase of artiocle T of the obarter of the
fribunsl vhioh said that the fact that an individual acted as head of 8S8tate
or responsible govermment c ficial not only could not prevent prosedudbion
¥oliove .hin of reosporcidbility but also could not even be taken into omnsideration
as a reason for mitigating punishment. He suggested the Commission Lad been
wrong in cbanging the text of the charter in that particular,

10B0 (Pekistan): (SR.236, p. 173) ... the principle steted in article 7
of the Nmberg charter, which dealt with the responsidility of heads of States
and respommeible officials, had been considerably watered dowm in the formulation
contained in the report. The minciple thet the official poesitiom of
defendants would not be oconsidered as mitigating punishment had been omitted by
the Indopemient Law Camdesics, which, as the discussd.n a% 1ss 46th mvoting - and
1ertiesularly Mr, Avade’s sycesh - bod showmn, had dacided thas cg- that peint thae
Furnberg sberter bad rejeatel s fupdamental. principle of law,

MAURTUA (Peru): (SR.237, p. 180) With respect to Prinoiple IXI, the
remesentative of Belgium had already pointed out the difficulties which might
arise in the application of that mrinciple. Although the principle was a very
importent one, 1t must be borme in mind that in all democratic Btates, the head of
State was responsible to the people for his aots.

(4) Yiews oconcerning Prinoiple IV

AADO (Brezil): (SR.231, p. 133) In oppoeing the rigld formula oontained
in artiocls 8 of the charter, Mr. Amndo had recalled that the Military Tribunal
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tezif Ml roonenlizod thuet "the trus tost”" (of criminal *spvneibility),
is fovnd in wviryine desrces in the criminul law of most nations, is not the
exlstente of thoe order, but whetner mor:l cholce was n fuct possibls,”

—~—

RCLINY Mettorlends):  (SR.2:2, pe 137) ..

o

"ordcy of a superior”
2lshou, n troperly sxcluded s o Aufonce in crticie 8 of vhe chartcer of
TUmmbere, should not be ruled oub fcr pzople who did not belorng to the small
group ¢f eaders tc whom the provisions of the Chartor opplicd. eeese (Do 138)

The dreft of principle IV, which wos biswd on the Judspent, woas not
very setiefacrvory. The judement sald thut o supcrisr nrdoer 414 net remove
reapensiblliity, but recognlzed thet there misnt be eituctlicns when o superior
order cmountcd to & sltuaticn of durces «rnd where conscquently, according to the
generel principles of law, neo coblication 2ny lonaer oxisted, and responsibllity
disappearcsd. Those two situctlons werc not sdoquately covered by the phrase
"provided A mortl choice wos in fact peesible te Winm". The only qucstion to
ronslder wus whether a legal obliretion still cxieted and whether obodlence to
the irtsrnational duty contrury to & superior corder was still humanly possible,
The ambimcus wording of the Judgment ghould not be followcd in the prireiples
te to céopted by the Unlted Netions.

FITZMAURICE (United Kingdom): (SR.233, p. ibk) As 2 general farmulation
the principle was corroct, but u mroat decl deporded upon the irterpretation
ci’ the words "provided e morel choicc vus in fr.ct possidble tr hix", If = persea
wi.g threziencd with immedlate exccution for dlsobedicnce of zr eorder, thon 1t
could reasonably be argued tnct he had no morel chelce but te obey. There were
aleo many cascs in which & purscen mizht incur degredatiorn or impriscormont
or suffer somc slicht disatllity os the rosult of disobodlence, but nat o severe
eniouch peralty to remcve 2ll moral chcico., Betwoon thosu two extromee thore
wore infinive possivilities of borderlirne casve in which it would be very hoxd
Yo decidc whether o moral cholce had or had not exlsted, He suggoestod therefore
that, when trepuring the draft code of offences against the peace and security
of mapnkind, the Intornstional Law Commission chbould consider that point, If i¢
could not actuclly define moral choice. it might at lcnet give some indicatioa .of
the type of circumstances in which & moral choice could be said to exist.

BARTOS (Yugoslavie): (SR.234, p. 190) Vith repgayd to principle IV, the
Yumelav delesation wished to maki an ocbservation of & tochnical nature: i1+ felt
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v vosamisaion bhad deperted here from the charter and jJudgment of Mirmbery,
According to those instruments, the fact that a peraon who committed & criminal
act had acted pursuant to an order of his govermment or of a superior, did mot
relieve him from responsibility but in exceptional cases might de considered in
nitigation of punishment., If this position vere supplanted by the oriterion of
"possible moral choice”, the number of cases in vhich the court could acquit the
guilty would be increassed, Moreover, the sourts might consider that the very fact
that & person vas in a subordinate positcion limited the moral choice possidble to
him, It vas to be feared that inat modification of the principle would give rise
to ambiguity, and prejudics its application. Apert “rom that, the Yugoslav
delegation fully understood the feelings of the members of the Commission which
made them want to evold having the penalty automatically applied to subordinates
and to place the reaponsitiility upon superiors. Even though the question vas left
to the diecretion of the court, it could give rise to abuse,

SPIROPOUICE (Greece): (SR. 234, p. 153) The only point on vhich the
International Lev Comrission vas open tc criticism wvas principl: IV which it had
formulated. ... The Intermational Law Commiassion, after sharing his opinion at
its first session, had decided at its second session to abandon that point of view
and to alter the drafting of the fowrth principle., The Cosmission, vhich was
already et work on the formulation of the code of offences against the peace and.
security of mankind, had sought to introduce a more flexidbl» principle, For that
purpose it hed made use of a pessage from the judgment of the Nurmberg Tridunal,
to the effect that: "That true test, which is found 1n vaxrying degrees in the
criminal law of most nations, is not the exiz‘ence of tle order, dbut whether morael
choice vas in fact possidble,” |

All things considered, he approved the decision taken dy the International .
Law Coxmission in the matter, as the text elaborat»d in London had deen a little
too rigid. ... The text ass drafted by the Internatiomal Lav Commission could thus
be inserted in the code of offences sgainst the peace and svcurity of mankind
vithout any modification.

ABDOH (Iren): (SR. 235, p. 160) His delegation agreed with the drefting of
principle IV, ... The passage of the Juigment on which principle IV vas dased
appeared to indicate that the Tritunal had not wished to go any further than the
principle of penal Vs m~r5rding to which the fact that & person acted pursuant

to coxder of a superior did not free him froe responsidility if he had freedom of
M-—__,
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VAN GLAXREKE (Belgium): (SR. 235, p. 163) The problem of morael choice was
particularly delicate; the Ualted Kingdom representative had referred to it, dut
Mr, ven Glabheke did not concur in the views which he had expressed in that
connexion, Ho thought that it wvas not the responsibility of the Inleirmational Law
Commicsisn to examine all the possibilities, ... He therefore thought that on
this poi-% tio Judges should be relied on to make a humane applicatioa of the
principls of fresdom of choice, and 1t ves with that reservation that he accepnted
prinaipls IV, |

B85 {(China): (SR. 233, p, 164) He agreed with Mr, Spiropouloe concerning
principle IV, end regrested that the phrase "providing a morel choice was in fact
possidle to him" had been inserted instead of the phrese "but may be considered in
mitigation of punishment'.

RO3INSON (Israel): (SR. 236, p. 175) There aid not, however, appear to be
any Jua%t!fication for asserting that the fact of having acted under orders might
lepoon the respousidility of the defendant, inatead of considering that factor as
having a deering only on the punishment or in omitting any reference t:a principle
IV to the euthority of the Court to mitigate the punishment.

LACSS (Poland): (8R. 236, po 1T8) .eeeeeo in particular, he covld comment at
length or principle IV, because he was far from deing satisfied with the formula
on moral cloice, as it omitted any mention of the self-imposed duty of self-
sacrifice which is nsoessary when the choice is between the life of ore individual
and the life of hundreds or thousands of human dbeings.

GOTILIES {Czechoslovakia): (SR, 238, p. 188) During the discussions in the
Committee, for example, there had been a longthy debate on the concept of "=:wl
‘choice" in principle IV, His delegation felt that the Internmational Lav Commission
"had exceeded ite task of "formulating” with regard to that principle. Having
stated, in its commeat to yprinciple III, that "the question of mi%igating
punisimert 18 & matter for the compstent court to decide”, it had teken an entirely
bpposite view in the case of principle IV. Moreover, & proviso such ass that formed
in principle IV might have undesireble effects psyohologically.

{e) Vievs concerning Prinoiple V

ROLING Netherlands): (SR. 232, p, 138) There vas no doudbt that one of the
Principles of the charter and Judgment of Nurnberg was that of a fair “rial, which
vas ccntained in principle V. Ea ‘vonderel, however, vhsthor the phrase "on 4the
facte and law" should de addad.’ OnJ.y in doudtful cases 414 oquit.y domand

/

discuse ion of the law, ; |




BARIGS (Yugoslavia): (SR. 23%, p. 150) The Yugoslav delegation approved of
principle V and had no oriticism to makn of the text sudbmitted by the Intermational
Law Comaission, ,

VAN GLABBEX® (Belgium): (SR. 235, Ds 163) «..c. Eo regretted, hovwever, that
the Intermatioral Law Commission, in stating that any psrson had the right to a
fair trial, had proposéd the sddition of the words "on the facts and lav". On
this point, he was preparesd to support the Netherlands representative, vho for the
sake of simplicity had proposed the dsletion of those words, It was preferadble to
adbere rigourously to the statement of the principle, because if "on the faots and
law" were specified, the procedure seemsd to be meglected, Soxme trials which
appeared to be fair were based on a frauiunlent reliminary investigation.
eesecsnesace When the draft code of offences aguinst the pesace and security of
mankind came to he exmnmined, consideration might be given to the principle of a
preliminary investigation im which both sides would be heard, ccd the right of the
acoused to the assistance of counsel at all stages of the mo«ed.im.

ROBINSON (Isresl): (BR. 236, p. 1T5) With regmsrd to the right to a fair
trial, vhich his delegation considered %o be ths most important of all, he
remariked on the absence of a definition of a "fair trial” in the International Law
Commission's report, vhereas the expression "on the facts and the law" had a
definite moaning., The word "lavw" meant not only substantive law but procedural
lav, including the principle of equality of the parties 3n the txrial,

MAURTUA (Pexru): (SR. 237, p. 180) The representative of Peru thought that
prinoiple V vas oontreary to the .pirit of the charter of the Niumbderg Tridunal.
Article 12 of that charter authorized the Tridbunal to Judge, in absentia, any
person acoused of crimes mentioned in articles 6; and article 19 provided that the
Tridunal should not be bound By the technical rules governing the sabhaission of
proof. In Mx, Maurtwa's opinion, the Intermational lLev Commissior, in its
formulation of prinoiple ¥V, should have taken into consideration rrticle 19 of the
charter of the Tridbunal.

BPIROPOUIAS (Greece): (8R. 238, p., 190) A third oriticien had been made
regarding the inclusion of the words "on tre facts and law" at the end of rinciple
V. He explainsd that the original text submitted to the Imterrational Law
Commission by & sub-committes hed yeferred simply to the righ'. to a fair trial,
On re-reading the Juigment, however, Mr, Spiropoulos had d1e0 wvered that it
reforred to & fair trial "on the facts and law", He had therefore incorporeted &h
some vording in his dreft and the Cemmission hed accepted 1., 8ince the woxds .. »3

X ‘ ; o4 80 1O reason vhy anvorr; should object to Wen.
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() Views concerning Principle VI (A}

ROLING (Nothorlands): (SR. 232, p. 135) The Soviet Foreign Minioter,
gpeaking; at the 380th meeting of the First Committee on 28 Octobor 1950, had made
a distinction between Just and unjust wers, and not between eggressive and
defensive wars, A Just war, he had said, wao a liboreting wer designed to defend
a people from foreign attack or an attempt to enclave it, or to liberate it from
capitalist and imperialist domination. If that were the attitude of the Government
of the Soviet Union, there would be two fundamentally different 'concepts of
aggression. On the ome hand, the charter forbede a change in the status quo
brought about by armed force. On the other hand, there was the view that wars
could be fought to achievo an 1deological purpose. As lang as that dlvergence of
opinion existed, no code of offences against the peacy and security of manlkcind
could be drafted which did not include a definition of aggression.

ROLING (Netherlands): (SR. 232, p. 138) Principle VI mentioned the crimes
pmishable as arimes under international law, Once tguin it 414 not ocontain real
principles but merely deteils of the charter of Nirmberg, end wrong details at
that, To sun up all the stages in which the crime against peace could menifest
itself - inoluding even the comspiracy to plan or mepare & war of agzression -
was to repeat a formulation criticized by anyome who had been oomnected with the
application of that provision of the charter. The provision should not be repeated
as & principle of international law, especially as the judgment had not
distinguished between plarming and mreparation. Nor had the juigment followed
the directive of the charter to regard as a crime what, in the opinion of the
Tritwrel, had been too far removed from the time of declsiomn and action. In the
light of the decision of the Tribunal, the warding of the charter was no longer
correct, and the Ccomittee should not forget that the Cemeral Assembly had
requested the formulation of principles recognired both in the charter apnd in the
Judgment ., T

ROLING (Netherlands): (SR. 236, p. 1T2) Principle VI reproduced the
enuneration of orimes against peace oontained in the Ntrnberg charter. That part
of the charter which had been severely criticized had not been applied by the
Tridunal. Principle VI olaseirieg ae a crime against peace not anly planning,
Jreparetion, initiation or weging of & war of aggression bwt also participation in
& omepiracy for th: cecomplisbient of any of the aforementioned acts. ... The
Tritunal had not considered it a criminal act to partioiate in a conspirecy to
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olan or prepare & war but cnly to participate in a concerted plan to wage war,

in & cencertod plan exieting shortly before the var broke out. Consequently the
forzulation of princirle VI of the Internationsal law Commuission was not in
ceccordence Wwith the concept of corapiracy as defined in the Jjudgment, KHe
emeidered that the International Law Commission had been mistaken on that point,

TIWMVIRTE (United Kingdom): (SR. 233, p. 144) In that coanexion, be
referred tH the comrwris in peragraph 117 of the report: "Some members of the
Comulasicn fearcd tlat everyone in uniform who fought in a war of aggression might
bz cuerged with the ‘'waging! of such a war. The Ccamission understands the
exprossicn 1o vefer only to a high-raaking military persormel ard high state
officlals, ard velieves that this was also the view of the Tribunal", He fully
agreed with that laverprstation, and thought that a corresponding definition of
the phrass '"waging of & war of aggression" should be incorporated in principle VI,
to safeguerd the interests of the ordinary soldier. If a definition could not be
includedl in the actual text of the principle, it skould at least be incorporated
in the Jdrulft code of offerces against the peace and security of mankind.

BARTGS (Yugoslavie): (SR. 234, pp. 150-151) The wording adopted by the
Coumission for subwperagraph (e) (1) and (ii) of that principle /principle VI/ wes
excellent. ..... [Pursuant to Polish and Yugoslav proposals/ e sub-paragraph
should have been inserted in the text defining as criminal all propaganda
inciting to hatxeda - or the propegation of hatred - emong nations, and hatred based
on racial and religious discrimipation. .,. The Yugoelav delegation considered
thet any propagarnda inciting to war cerried on in conjunction with plans of
aggression corstituted preparation for ver and as such should dbe included among
the asts condemred under principle VI, Where such propaganda was not carried on
togetiaor with pians of aggression, it constituted an act of a particular kind and
ghould vs tue pubJect of a specisl indictment; that is, it should de included not
anmeng tir. acts indicated at Nurnberg dut in a draft code of crimes against the
peace and security of mankind.

VAN GTABBEKE (Bolgium): (SR. 235, p. 163) Among the crimes against poace,
the Dnternational Law Commission had cited ware of aggression dbut not acts of
ugarcosion, That could be explained in the case of the Nilrmberg Tridunal which
G4 nun want to take into consideration acts committed in Austria or
Caschoslovacla, Trhe Belgium delegation considered, however, that the
Questicn of acts of aggreseion should be reviewed when offences
t.32inzt the peace and security of mankind vere codified. The



idea embodied in the expression "waging of a war of aggression” was not defined.
It bad been said that it did not refer to each man who wore a uniform but merely
to superior officere and high officials; but at what precise point was an officer
consldered a superior and an official a high official? These terms should be
defined, and definition was particularly importent in a field where capital
punishment might be involved.

CEAUMONT (France): (SR.236, p. 170) With regard to offences against peace,
many texts could be quoted to prove that a war of auggression had for a long timse
been regarded as an international crime. ... Thus, the concept adopted at
Nirnberg had not been & new one; it was merely a new and more effective application
of that concept. ... He recalled that the French Government considered a war of
aggression as an intermationnsl crime; the céntrary statements made by Mr. Gros
at the London Conference, as recalled by the Greek representative, did not alter
the 'French Government's position.

LACES (Poland): (SR.236, p. 177) The weging of a war of aggression had
indeed counstituted a crime at the time when Germany had provoked the Second World
War, The authors of the Nirnberg charter had been convinced of that fact, since
they had based their conclusions not only on the Pact of Paris, but on many other
documente in which it was clearly stated that a war of aggression constituted a
orime under international law. The Judgment itself was also explicit in that
connexion, for it specified that the principles applied by the Tribunal constituted
the expression of the international law in force at the time of their applicationm....
The concept of aggression had been reaffirmed at Nirmberg, and the question was
not altered by the fact that a distinction between Just and unjust wars had been
- {introduced. That distinotion could give rise to no confusion unless a dsliberete
attempt was made to create such confusion. The struggle for liberation from
foreign domination could never be defined as aggression,

MOROZOV (Union of Soviet Socialist Republics): (SR.23h; p. 157) Referring
to the Netherlands roprssentativé's quotation from the speech made at the 380th
meeting of the First Committee on 28 October 1350 by the Minister for Foreign
Affairs of the Soviet Union, he sald that the Netherlands representative was
distorting the Soviet position in alleging that the Soviet Government recognized
a distinction not between aggreseive and defensive wars, but only between just and
unjust vars, That distinction was tlhie result of diatort;ngvvhat had been caid by

[Lenin and
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Leunin and quoted by Mr. Vyshinsky, USSR Foreign Minister at the 380th meeting of
the First Committee, From the actual description given by the great Lenin and
the great Stalin of Just, non-aggressive wars, it followed that they were not
aggressive wars but ware of liberation, whereas unjust wars were always vars of

aggression,
(g) Views concerning Principle VI (B)
ROLING (Netherlands): (SR.232, p. 138) Sub-peragraph (b) of principle VI
mentioned war crimes, Once again, he believed that the emumeretion of examples as
given in the charter was no longer & principle but a detall which should not be
included in a formal declaration of the principles of Nirnberg.
VAN GLABBEKE (Belgium): (SR.235, p. 163) The report referred to "killing of
hostages" among war crimes, Without going as far as the representative of Syria
who wished the taklng of hosteges to be considered as a crime, and in support of
this view haed cited the text of the Red Cross Convention, Mr., van Glabbeke thought
that the case of 1ll-treatment of hostages should have been considered. He
therefore made full reservation regarding that enumeration, which should be
completed at the time of the drafting of the code of offences against the peace
and security of mankind. |
(h) Views gconcerning Principle VI (C)
AMADO (Brezil): (SR.231, p. 133) He wished, however, to draw the Committee’s
attention to paregraph 120 of the report, whioch dealt with crimes againet humanity.
Those acts constituted internatiomal crimes only when committed in connexion with
other crimee falling within the category of crimes against peace and war crimes,
ROLING (Netherlands): (SR.232, p. 138) Sub-parsgreph (c) mentioned the
crimes against humanity. The Commission had enumerated the acte which came under
that heading but had omitted to bring out the important features of those crimes,
. that they could have been committed even before the war, although that was mentioned
in paregreph 123 of the report. There again he believed that such an emumeretion

of dstails should Mot be inoluded in the formulation of the principles of

Kirnberg. | o

CHAUMONT (France): (SR.232, p. 141) In principle VI, the Commission had |
retained the idea embodied in the Mirmberg charter that orimes against mmanity 1
vere linked with crimes against peace and var crimes, Furthermore it was clear
from the report by Mr. Spiropoulos on the draft code of offences against the peace
and security of menikdind (A/CN.4/25, p. 28) that he had been reluctant %o include in

[the dreft cods
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the draft code orimes against humanity as they had been defined in the .iiiuber:
charter and thought it might be preferable to include genoclde only. The wi.olr
difficulty had arisen because the International Law Commission had misinterpreted
its terms of reference and had retained the actual wording of the NMirnberg charter
instead of formulating the wider principles of international law underlying that
charter. Indeed, in paragraph 123 of its report, the Commisesion recognized the
rfact that crimes against humanity need not necessarily dbe committed in time of
war, but that conclusion did not tally with the wording 1t had adopted in
paragreph (c) of principle VI, The Commission had failed to recognize that its
terms of reference were broader than those of the Nirnberg Tribunal which had been
set up solely to try and to punish the major war criminals of the European Axis
countries. ... (p. 142) At the 2318t meeting Mr. Amado had argued that if crimes
against humanity were not necessarily conmnected with war, they would then become
simply offences under the ordinary law. The French delegation was convinced
however thﬁt such crimes had certain definite charecteristice which distinguished
them from crimes undsr the ordinmary law. In the first place, the whole point of
establishing the nature of internmational crimes was that they could only be
punished at the international level. The peculiar characteristic of crimes
egainst humanity was that they were in generel commitied by governments, or with
the complicity or tolerence of governments, so that the only possible form of
punishment was on the intermational level, Seccndly, the concept of the crime
agtinst humanity had been incorporated in the Conventicn on Genocide which had
now come into force and was thus a concrete part of international law, It was
clear from article I of that convention that genoclde, aun act which all
representatives would surely recognize as coming within the general concept of
crimes against humanity, was considered & crims under international law, whother
it was committed in time of peace or in time of war. It was therefore contrary to
existing internmational law to lay down as a principle that crimes against
humanity were inseparably linked with crimee against peace or war crimes,

BARTOS (Yugoslavia): (SR.234, p. 151) The Commission had therefore
respected the terms of its mandate and had not included among war crimes and crimes
against humanity the orimes defined by the Geneva Conventions of 1343 concerming
the protection of war victims., Consequently, while it supported the text proposed
by the International Law Commission, the Yugoslav delegation considered that the
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Commission?s enumeration was incomplete and that it should be supplemented in
future intermational imstruments so as to indict all wer crimes and crimes agains¢
humanity defined in any international convention that would enter into force upon
the ocutbreak of a war in the course of which such crimes might be committed.,

SPIROPOULOS {Greece): (SR.234, p. 153) Outside the crimes against humenity
defined by the Mirnberg charter, no concept of crimes against huuinity existed
under intervational law, ... Le was unacquainted with any notion of crimes
against humanity independent of the notion of crimee agairst j-ace, and of war
crimes, 1in accoriance with the French representative’s theory. ... He bslisv:d
that crimes against humanity and the crime of genocide were two quite diffsrent
things. Doubtlece, the crime of genocide might constitute & crime ageinst
humanity, but only if it was perpetrated against a group of human beinge either
in wartime or in connexion with crimes against peace or war cri-«-3, That wis
vhy the conception embodied in the operative part of the draft resolution
submitted by France (A/C.6/L.141), vwhich declared the mction of crimes egainst
humanity to be "distinct from the notion of crimes against peace and the notion
of wvar crimes", wae in his view .erroneocus,

ABDOH (Iran): (SR.235, p. 160) He d1d not agree with the Freucih
representative's view that the International Law Commission ought tc have
extracted from the charter and the Jjudgment a general definition of crimes
against humanity. There were no crimes against humanity generally under
intermaticnal law; crimes against humanity existed only under the Mirnberg
oharter. ... The Commission had omitted the phrese "before or during the war"
contained in article 6 of the charter befause it referred to a particular war,
the war of 1939. It wruld have been preferable in formulating the Nirnberg
principles to make & general reference to all wars, by replacing the words "the
var" by "a wvar'. The total omission of those words might lead to confusion in
connexion with the definition cf crimes against humanity,

CHAUMONT (Frence): (SR.236, p. 170) As regards crimes against mumanity,
there was no denyling that they were regarded dy all civilized nations as common
orimes, If they wore committed by responsible government officials, their
punishment must be effected on the international plane and could not be left to
the national law of the country. ... The Greek represeutative, whose words had
perhaps outrun his thoughts, has stated that there were no crimes against humsnity

/under internstional




under international law. He had gone further than the judges at Mirnberg who had
not denicd the international character of crimes against humanity, but had refused
to take cognizance of the crimes against humanity committed by the Nazl leaders
~efore 1339 solely because of the relation between those orimec and the 1939-13L45
war had not been esteblished, and the Tribunal was competent only to take
cognizance of crimes againat humanity if they had been commlitted as a result of
colres against peace or war crimes or in conjunction with such crimes,

LOBO (Pakistan): (SR.236, p. 174) While he was willing to accept the
Tribunal's statement that violations of the laws and customs of war constituted
crimes under international law at the time of the creation of the Tribunal, he
doubted whether the same could be said in 1933 of crimes against humaalty. Though
it could bs admitted that crimes against humanity perpetrated against the
vorulations of other countries constituted violations of existing international
law, the question whether crimes against humanity committed against nationals
ceme exclusively under national Jurisdiction or international lew was one over
which the claims of national and intermational Jurisdiction conflicted.

ROBINSON (I-rael): (SR.236, p. 175) The timidity of the International law
Commission was most clearly demonstrated by its refusal to recognize the
indepencent character of crimes agalnst humanity and 1ts insistence that those
crimes could only be committed as a result of, or in connexion with crimes against
peace .ad war crimes, ... There was no Justification for omitting the phrase
"before or during a var" in principle VI (c), partlicularly in view of the comment
in paragraph 123. It was unfortunate that principle VI (c) did not emphasize the
fect that certaln acts might be orimes against humanity even if they were committed
against fellow-nationals, although that 1dea was stressed in the comment in
paragreph 124 of the report,

(1) Views concerning Principle VII

AMADO (Brez!l}: (SR.231, p. 132) The Commission had considered it
proferable to make a separate formlation of the principle proclaiming the
resporsibility of an accomplice im cider o bring into clearer focus principle I
which ctated the gensral ruls of individual responsibility for internmational
crimes,

ROLING {ietuerlands): (SR.232, », 138) The Commission's commentary on
principle VII svated, however, that the only provision in the charter regarding
responsi’ .lity for complicity was contained in the last paragreph of artiole 6

{vnich laid
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which laid down that "leaders, orgenizers, instigators and accomplices
participating in the formlation or execution of a common plan or conspiracy

to commit any of the foregoing crimes are responsible for all acts performed by
any persons in execution of such & plan". That was not a complicity rule but

& rule about the responsibilily of ccnspirators, and a very bad one at that., It
tried to establish the responsibility for acts which were unknown to the
defendant - & type of responsibility which was decisively rejected, at least 1in
continental law. It was a typlical conspiracy rule severely criticizoi in
Anglo-Ameriocan Juris-prudence. It had nothing to 4o, however, with the general
theory of oomplicity and participation, which was partly covered by the provision
of the charter of Nirmberg about planning and preparation. Neither charter nor
Judgment recognized any other form of participation or complicity with regard to
crimee' ageinst peace. The Tribunal had clearly recognized that the rule applied
only to conspiracy. That there was confusion was confirmed by the conclusion
in paragreph 126 of the report that the statement contained in the Judgment to
the effect that the provision had been designed to "establish the responsibility
of persons participating in a common plan” to prepare, initiate and wage
aggressive wvar "would seem to imply that the complicity rule did not apply to
crimes perpstrated by individual action". The Tribunal had not invoked that
rule vhen acknowledging the criminal character of participation and complicity
ln var crimes and crimss against humanity committed by individunals.

ROLING (Netherlands): (SR.236, p. 172) An even more serious mistake had
been comnitted in the formlation of principle VII which recognized that the
ordinary rules of compiiocity were valid with regard to crimes against peace. ...
That principle was not recognized im the charter or in the Judgment of Nirmberg.
The Judgment took care to limit the scope of crimes against peace. ... Acocording
to the formulation of principle VII as it stocd, not only industrialists, but all
vorkers in munitions factories, not only the chief of staff but also all soldiers
in the field from generals to privatea, would be considered as criminals. That
vas a flagreant violation of the rules laid lizswn in the charter and applied by
the Triounal,

BARTOS (Yugoslavia): (SR.234, p. 151) With regard to principle VII, the
Yugoslav dslegation did not egree with certain delegations that 1t wes drafted im
too general terms and that if it were interpreted too liberally all combatants
vho had participated as a duty ln any war of aggresaion might be labelled war

oriminals, /VAN GLABBEKE
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VAN GLABBEXE (Belgium): (SR.235, p. 163) In principle VII, the International
Lav Conmission had retained only the word “complicity". He acoepted that wording
only if the idea of complicity included co-authors, instigatcrs.and provecators,
although that conctituted an extension of the idea of complioity which it was
not for the International Law Commission to decide. He approved the idea of
making accomplices in the three categories of crimes enumerated in principle VI
responsible, although he thought that in thue extending the idea, the Intermational
Law Commilssion had not remained strictly within the limits of 1ite task.

TIRADC (Mexico): (SR.237, p. 183)... Principle I was based on the firet
paragreph of article 6 of the charter of the Tribunal, which dealt with the
responribility of the individual under intermational law, Since that paragraph
did not drew any distinotion between the criminal and his accomplices, he could
see NoO reasca vhy the International Lawv Commission shouid have devoted & separate
principle to the responsibility of the accomplices., In the oriminel law of most
countries, the responsibility of acoomplices and of the actual oriminal were both
governed by the same provisions,

SPIROPOULOS (Greece): (SR.238, p. 190)... The representative of the
Netherlands had expreesed the viev that the Commiesion had given too wide an
interpretation to the notion of complicity. Subsequantly, however, the
repreecntative of Isreel had contended that the Commission's interpretation was
quite acceptable, since the Judge in each instance would have wide discretion
as to how the principle should be applied. The other members of the Committee
had not mentioned that point and it zight therefore be assumed that they found
the Commission's text acceptable.



I. Iatroduction

1. By resolution 177 (Ii), paragraph (b), the General Assembly requested the
Intermational Law Commiesion to prepare a draft code of offences ageinst the
peace and security of mankind, indicating clearly the place to be accordpd to
the principles of intermational law recognized in the charter of the Nirmberg
Tribunal and in the judgment of the Tribumal.

2. At its first session the Commission appointed Mr. Jean Spiropoulos special
Repporteur on this subject and invited him to prepare a working paper for
submission to the Commission at its second session. The Commiseion also decided
that a questionnaire should be circulated to Govermments inquiring what offences,
apart from those defined in the charter and Judgment of the Nirnberg Tribtunal,
should, in their view, be comprehended in the draft code.

3. At its second session, Mr. Spiropoulos presented his report (A/CN.4/25) to
the Commission, whioh took it as a basis of discussion. The subject was
considered by the Commission at its 5hith to 62nd and 72nd meetings, The Commiesion
also took into consideration the replies received from Governments (A/CN.k/13,

part II, A/CN.4/19/Ad4.1 and A/CN.4/13/Ad4.2) to its questionmaire.

In the light of the deliberations of the Commission, a Drafting Sub-Committee,
composed of Messrs. Alfaro, Hudson and Spiropoulos, prepared a provisionmal text
(A/CN.L/R.6) which was referred by the Commission vithout discussion to the
special Rapportuer, Mr. Spiropoulos, wvho was requested to contime the work on the
subject and to submit a new report to the Commission at its third sessiomn.

4, At its third session, Mr. Spiropoulos presented a new report (A/CN.h/4h) to
the Commission vhich, taking it as a basis of discussion, adopted the present
draft of a code of ¢ “fences against the peace and security of mankind,

5. The Commission, in submitting the present text to the governments in
conformity with article 16 (g) and (h) of its statute, wishes to present the
following observations as to some genersl questions the Commission had to solve in

drafting the present dreft cods.
D00 e e e
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(a) The Commission first considered the meaning of the term "offences
against tie peace and security of mankind”, contained in resolution 177 (II).
The view of the Commission was that the meaning of this term should be
limited to offences which contain a political element and vhich endanger

or disturb the malntenance of intermational peace and security, and that the
draft code, therefore, should not deal with questions concerning counflicts
of legislation and Jurisdiction to intermational criminal matters. Nor
should such matters as piracy, traffic in dangercus drugs, treaffic in women
and children, slavery, couterfeiting currency, damage to subxarine cables,
etc., be consldered as falling within the scope of the draft code.

(b) The Commission thereafter discussed the meaning of the phrese
"indicating clearly the place to be acoorded to the Nirmberg principles.”
The sense of the Commiasion was:

(1) that the above phrese should not be interpreted as meaning that
the Mirnberg principles would have to be inserted in their
entirety in the dreft code. The Commission felt that tﬁo phrease
d1d rnot preclude it from suggesting modification or development
of these principles for the purpose of their incorporation in
the draft code.

(11) thit the Commission was not bound to indicate the exact
extensions to which the incorporation of the various Nirnberg
Principles in the dxreft code had taken place. Such an attempt
vould have met with considerable difficulties since there exist
divergencies of opinions as to the scope of some of these
principles, Only a more or lees general reference to the
correspondent Nirnberg principles has been considered possible.

(¢ ) On the question of the sudlectc of criminal responsibility under the
draft code, the Conmissioa decided: _

(1) to deal only with the criminal responsibility of individuals,
following the excmple of the Nirnmberg charter, ard

(11) not to follow the Rapparteur who had defined the offences against
the peace and security of mankind in a generel way &o that t* :ae
crimes could be committed by any individual vhether the said
individuel acted ds authority of a State or as a private person,

;
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The Commission established a distinction in the sense that some
crimes, according to their definition, could only be committed by
the authorities of the State while other crimss could be committed
by any individual,
(4) Considereble thought was given by the Commuission to the question of the
implementation of the code. It wes felt that only the implementation by an
intermational Judicial organ could give satiefactory results., The Commission
wag of the opinion that pending the establishment of such an intornatiozal
criminal court, the implementation by national courts would practioally be
the only possible procedure.
6. Finally it may be noted that the Commission considered a commnication from
the United Nations Educational, Scientific and Culturel Organization in which it
was recompendsd that, with a view to the protection of historical momments and

documents and worke of art in case of armed couflict, the destruction of such
vultural cbjects should be defined as a orime punishable under intermational law,

The Comnission took note of the recommendation, and agreed that susch destruction
comes within the general concept of war crimes. '
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II. Text of the draft cods
Article I

The following acts are offences against the peace and security of mankind,
They are crimes under intermational law for which the responsible individuals shall

be punishaile,
1. The nt or threat of e nt, b auntharities a Sta

Srmed force against enother State w:.mmmm

United Bgtiona .

() The text proposed by the Rapportuer reads as follows: “The use of
armed force in violation of Internatio,ndi lav and, in particular, the weging
of aggressive war”,
{b) The above text corresponds to article 6 (a) ef the charter of the
International Military Tribunal. But while the latter has in view only
"a war of aggression or & war in violation of intermational treaties,
agreements or assurances"”, the present text , going further, charecterizes
as crimes under international law not only any employment of the armed forces
of a State against another State but also the threat of employment of these
armed forces.
(c) The threat or use of force is prchibited by article 2, paregreph 4 of
the Charter of the United Nations which binds the Members of the Organization
to "refrein in their international relations from the threat or use of foroe
against the territorisl integrity or politiocal indepondence of any State, or
in any other manner inconsistent with the purposes of the United Nations.,"
The same prohibition is contained in some other internmational instruments
and in the draft declaration om rights and duties of States prepared by the
Intermational Law Commission, :
(1) Orime No, 1, by its nmature, can only be committed by the authorities of
a State. A penal responsidbility of private individuals may however result
through application of crime No. 1l of the draft oode.

State, o amd force inet ano State a 0

gollective self~d
ti .
8ee note (p) under the preceding crime.
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IS o™

hl

The incursion into the territory of a State by armed bands coming from the

territory of another State and acting for a political purpose.

k.

(a) The text proposed by th¢ Rapporteur reads as follows: "The invasion
by armed gangs of the territory of another State".

(b) The members of the armed bands, would be guilty of the above orime,

A penal responsibility of the authorities of a State under international law
may however result through application of crime No, 11.

While in the case of crime No. 1 the simple soldier would not be
criminally responeible under international law, in case 0~ nvasion by
armed bands of the territory of another State, any member of the band would
be responsible, This difference of treatment is Justified because, in the
cage of State action, it would go beyond any logic to consider a mere soldier
es criminally responsible for an action which has been decided and directed
by the authorities of a State while in the case of armed banda the
participation in them will result from the free decision of the individual
mombere of the band.

The undertaking, encouregement, or toleretion by the authorities of & State

of organized activities calculated to toment_ civil etrife in the territory of

another State.

D

(a) The text proposed by the Rapporteur reads as folkows: "The fomenting
by whatever means, of civil strife in another State".

(b) The fomenting of civil strife is expressly prohibited by artiocle I of
the draft declaration on rights and duties of 8tates prepared by the
International law Commission.

(c) The above crime can be committed by the authorities of a State only.
A penal responsibility of private individuals under 1ntermtiqna1 lav may
however result through application of crime No. 11l of the dreaft code,

The_undertaking, ehcouragement or toleration by tho authorities of g Stete

of ogganized activitios 1m.ended. or oalculate& to WM

() The text proposed by the Rapporteur reads as follows: "Orgeunized
terrorist activities carried cut in another State".

(b) The encouragement of terrorist sctivites is prohibited by article L of
the Convention for the Proyentiou and Punishment of Terrorisa of

16 November 1337. /(g) Terrorist




(c) Terrorist activities of single persons without aay organized connexion
between them do dot fall within the scepe of crime No. 5.

(d) The asbove crime cen be committed by the authorities of a State only.

A penal respousidbility of private individuals under international law may
however resuit through application of crime No. 11 of the draft code.

6. Acts by the suthorities of a State in violation of internations) treaty
obligations deeigned to eppwe intermational pgace and sgcuritx, including but
not limited to treaty obligations concerning:
(1) the character or strenmgth or location of armed forges or armements;
(11) the trajntra gor sepvice ip ermed forces;
(111) the meintenance of fortifications.

(a) The text proposed by the Rapporteur reads as follows: "The violation
of military clauses of intermational treaties defining the war potential
of a State, namely clauses comcerning: (1) the strength of land, sea
and air forces; (11) armaments, munitions and war material in gemerel;
(111) presence of land, sea and air forces, armaments, munitions and var
material; (iv) recruiting and military training; (v) fortifications,”

(b) The Commiseion thought it wise to include in the code the case of
violation of treaty obligations designed to ensure international peace
and security. It may be recalled that the League of Nation's Committee
on Arbitration (Memorandum on articles 10, 1l and 16 of the Covenant)
considered the fallure to observe conventional restrictions as those
wentioned in the definition of crime No, 6 as raising, under many
circumstances, a8 presumption of aggression. ,

(c) The above orime can be committed by the authorities of a State only,
A peunal responsibility of private individmals under interrational law
may hovever result through application of crime No. 1l of the draft ocods,

T. Acts by authorities of a State resulting ig or directed toward the forgible

annexetion of territory belonging to another State, or of territory under an
interpational regime,

(a) The text proposed by the Rapporteur reads as follows: "The annexation

of territeries in violAtion of international law.,"
(b) Foroible amnexation of territories 18 prohibited by various international

1nstr\menta.
(c) The above crime can be committed by the a.uthoritioa of a State only.

A penal respousibility of private individuale under mtermtiﬂ lav may

2
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however result through applieation of crime No, 11 of the draft code.

8. Acts cormitted by the authorities of a State er by private indiviguals with
lotent to destroy, in whole or in part, e pational, ethnical, racial or religious-
group _as suci, including:
(1) Xkilling members of the group;
(11) causing seriocus bodily or mental l_zgg to_members of the group;
(111) delibevately inflicting en the group conditions of )ife calculated to
bring about its _physical destruction in whole or in part;
(1v) impcelng measures intended to prevent birthe within the group;
(v) foreibiy trensferring children of the group to another group.

fa; %"e text proposed by the Rapporteur is identical with the
correesponding text o~C the Comvention on the: prevention and punishment
of the crime of genocids. ‘
(b) The text adopied by the Commiseion ie in substance, 1dentical
with the crime of genocide as defined in the Convention on the
prevention and punishment of the orime of genocids.

(c) The above crime can be committed either by the authorities of a
State or by private individuals.

3. Inhuman acts committed by the authorities of a State or by private
individuals egainst any civilian population, such as mass mirder, or sxterminations
or enslavemsnt, or deportation, or persacutions on politicai, racial or religious
grounds, when such acts are committed in executlon of or in comnexion with the
offences defived in Nos, 1, 2, 5, 7 and 10,

(a) The text propoeed by the Rapporteur reads as follows: “The commission
of any of the followlng acte in &s far as they are not covered by the
foregoing paregraph: Murder, exte’rmination, enslavement, deportation, and
other inhuman acte done against a civilian population, or persecutions on
political, racial or religlous grounds when such aots exre-done or such
pereccutions are cariried on in execution of or in connexion with any orime
ageinst peace or war crimes a3 defined by the Charter of the Intermational

Military Tribunal."
(b) The ebove crime corresponds to the "Crime against lmmanity” of the

Nirnberg chorter,
While, according to the Mirnberg charter, the above-cited inluman acts
constitute a orime under interuationmal law oply 1f they are comaitted in

./oxocution of
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exscution cf or in connexion with any crime againit peace or war cime as
defined by the charter, the text adopted by the Intermational Iaw Comnission,
going iurther, characterizes crimes under international law inhwman acts
vhen these ects are committed in exscution of or in connexion with any of
the crimes defined in Nos, 1, 2, 5, 7 and 10,
(c) The above crime can be camitted either by the authorities of a State
or by private individwals,

10, Acts_cammitted in violation of tix lo>s o cualos of war,
(a) The text proposed by the Rapporteur reads as follows: "Violation of the
laws or custams of war", |
(b) The above crime is provided for by article 6 (b) of the charter of the
International Military Tribunal, In reality it does not affect the peacs
and security of mankind, Neverthel.ées, it figwres among the crimee enumerated
in the NlUrnberg charter. It is only on account of this commexion that the
Intermational lav Camnission decided to include it in the dreaft code.
(c) The Commission feced two problems in connexion with the definition of
wvar crimes, Firstly, it had to decide whether every violation of the lews
or custams of war were to be cousicered as a crime under the code or whether
only acts of & certain gravity should be characterized as such, The
Comission decided in favour of the first corception,

The second problem feced by the Cammission was whether the code should
enumerate all war crimes gxhaustively or whether a gensrel definition waes to
be preferred. The Commission considercd that only the second was practically
poesible,

11, Acts which constitute:
(a) conspiiacy to commit any of the offences defined in Nos, 1-10.

(b) direct incitegant to_commit eny of the offences defined in Nos, 1-10.
(c) ettempts to camnit any of the offences defined in Nos, 1-10;

(&) camplicity in the commiseion of any of the offences defined in Nos, 1-10.
(a) The text proposed by the Rapporteur reads as follows:

(1) Conspiracy vo coomit any of the acts enumerated under crimes 1-9
(of the Draft Coda-y submitted by the Rapporteur).
(11) Direct and pudblic incitement to coomit any of the acts under crimes

]_.9 . ; A

L

1/ See A/CN.2f25, pp. 63-65. | /(111)  Preperatory




(111) Preparatory acts to commit any of the acts under crimes 1-3,
(iv) Attempt to commit any of the acts under crimes 1l-3.
(v) Complicity in any of the acts under crimes 1-3.
(b) The notion of conspiracy is found in article 6, paragraph (a), of the
charter of the Intermational Military Tribunmal and the notion of complicity
in the last paragraph of the same article. The notion of acuspiracy in the
charter is limited to the "planning, preperation, initiation or waging of
e wvar of aggression, or a war in violation of international treaties,
agreements or assurances”, while the text proposed by the International Law
Commission provides for the application of the above notion to all offences
againet the peace and security of mankind.
The notions of incitement and of attempt are found in the Genocide
Oovnvention as well as in several municipal enactments on war crimee.

Article Il ,
The fact that a person charged with a crime definad in this code acted under

the orders of a govermment or a superior mey be telen irto consideration either
as a defence or in mitigation cf punishment if Justice so requires.

(a) The text proposed by the Rapporteur rea’s as follows: "The fact that
a person acted under command of the lawv or pursuant to superior orders may
be taken into considerati - ither as & . fence or in mitigation of
punishment 1f Justice so ™ aires”.,
(b) The above text corresponds to article 7 of the charter of the
Intermational Military Tribunal.

Article IIIL
Pending the establishment of & competent internationsl criminsl court, the

States adopting this Code uniertake to enact the neceseary legislation for the trlll.
and punishment of persons acocused of comuitting any of the crimes under intermat

law a8 defined in the Code.

(a) The text proposed by the Rapporteur reads as follows: "The parties

to the Code undertake to enact the necessary legislation giving effecuy to
the provision of the present code, and, .in particular, to provide effective
penalties for persons guilty of any of the ecte declared punishable by the

code.

[The perties
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The partles to the Code undertaks tc try by & competent tribunal
persons having committed on their territory any of the acts declared
punishable by the present code. .

The foregoing provision doss not affect the penal Jursidiction
poeseseed by States under their runicipal law."

(b) The above system of impiementation of the code has been taken from the
Genocide Conventicn, The International law Commission 1s aware that the
punishment of perpetrators of crimes under the code by domestic courts is
not the ideal solution, yet it considered that, in the absence of an
international Jjudicisal organ, the solution proposed above is, for the time

belng, practically, the only possible one,

Article IV

Crimes defined in this Code shall not be considered as political crimes
for the purpose of extradition,

The States adopting the Code undertake to grant extradition in accordance
with their laws and treaties in force.

() The text proposed by the Rapporteur reads as follows: "The acts

declared punishable by the present code shall not be considered political

crimes fer the purpose of extredit. 'n,

The parties to the Code pledge themselves to grant the extradition of
the perpetrators of crimes under this Code in accordance with their laws
and treatles in force."

(b) The above text is found, mutatis mutandis, in the Genoclde Convention.

Article V
Disputes between the States adopting this Code relatinz to the interpretation
or application of the provisions of the Ccde may be brought before the
International Court of Justice by an application ol any party to the disputs,
The text proposed by the Rapporteur reads as follows: "The parties to the
Code accept the Jjursidiction of the International Court of Justice in disputes
between them relating to: ,
(1) The interpretation, application or fulfilment of the present Code;
(11) The res.onsibility of a State under international law for any of the °
acts deciared punishable under the present code.
A dispute may be bropght before the Courtﬁat the request of any

one of the parties to tpe Code". /Chapter II




Chapter II (.Amex)

sibility and desirability of a tin
General Assembly Resolution 378 B (V) of 17 No r 19503
Duties of States in tha event of the outbreak of hostilities)

A. Introduction -
At the 385th meeting of the First Commitvee of the Gensxrel Assembly of

the United Raticns in 1350, in oonnexion with item 72 ("Duties of Stctes in the

event of the outhrealk of hostilities"), incluled on the agenda at the request of
the Govermment of Yugoslavie (A/1399), the representative of the USSR prweented

& resolution the preamble of vhich sxpresesed the necessity of giving an

acowrate definition of aggression.

The proposal submitted by the Delegatiom of the USSR reads as followes
"Zhe_Ceneyel Asgembly,
"Considering it neceesary, in the interests of general security and to
facilitate agreement on the maximun reductions of ermements, %0 define the
concoy’ of aggression as accurately as possible, so as to forestall any
Fretext which might be used to Justify 1t,
"Recognizing that all States have equal rights to independence, security
and the defence of their territory: |
"Znspired by the desire, in the intereste of gensral peace, to guarentee all
nations the right freely to develop by such means as are appropriate to
them and at the rate which they oonsider to be neceasary, and for that
purpose to provide the fullest possible protection for their secwrity, their
independsnco and the integrity of their territory, and also for their right
to defend themselves against aggression or irvasion fram without, dut only
within the limits of their own countries, and
"Considering it necessary to foarmulate essential directives for such
intermational organs as may be called wpon to determine which pexrty is
guilty of attack,
"Declares:
"1, That in an intermational canflict that State shall be declared the
attacker which first comits one of the following acts:
"(a) Declaration of war against another State;
() Invesion by its axmed forces, even vithout & declaration of war,

/o the territory
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"of the territary of another Stated
(¢) Bomberdmer‘ »y its land, sea or air forces of the territory of
another State or the carrying out of a deliberate attack an the shipe
or aircraft of the latter;
() The landing or leading of 1ts land, sea or air forces insids the
bowndariss of another State without the permission of the Goverrment
of the latter, or the violatiom of the conditioms of such permissiam,
particularly as regards the length of their stay or the extent of the
ares in vhich they may stay; |
(e) Kaval blockeds of the coasts or parts of another State;
"2, Attacks such &s these referred to in paragreph I may not be Justified by
any arguments of a political, strategic or econamic natwre or by the desire
to exploit natwral rickos in the territory of the State attacked or %o derive
any other kind of adwantages or privileges, or by reference to the amownt of
capital invested in the State attacked or to any other particular interests
in its territory, or by the affirmation that the State attacked laocks the
distinguishing marks of statehood:
"In particular, the following may not be used as justifications for attack:
"A. The intermal position of any State as, for example:
(a) The backvartness of any nation politically, econamically or
culturally;
(b) Alleged shortcamings of its administretion;
(¢) Any danger whi h may threaten the life or property of alines;
(4} Any revolutionary or comnter-revoluticnary movemsnt, civil war,
disorders or strikos;
(e) The establishment or maintensnce in any State of any political,
ecancmic or social system;
"B. Any acta, lsgislation or orders of eny State, as for examplet
() Th» violation of intermational treaties;
(R) The violation of rights and interests in the sphere of trede,
concessions or any other kind of econcmic aotivity aoquired by another
State or its citizens;
(c) The rupture of diplomatic or econcmic relations;

/(4) MNeaswres




"(d) Measures in cormexion with an sconomic or fiman-izi rorcott;

(e) Repudiation of debts; '

(f) Probibition or restricticn of lLmigretion or modification of the
statue oI forelgners; _
(g) The violaticn of privileces granted to the official ray::sentatives
of another State;

1) Refusal to allow the pessage of armed forces proceeding . the
territory of a third State;

(1) Measures of & religious or anti-religious neture;

(3) Frontier incidents.

"3, In the event of the mobilization or concentration by anotLer State o7

cornsidereble armed forces near its frontier, the State which is threatinsd

by such action, shall have the right of recourse to diplcmatic or other
means of securing & peac-ful settlement cf intermational disputes. It mAy
alce in tne meantime adept requisite measwres of a military nature similar
to thoee described above, without, heusver, crossing the frontier,"

Mr, El-Khoury, the representative of Syria, proposed thet the Internatianal
Law Commisslion should be requeeted to include the definition of aggression in its
studies for formuleting a criminal code for international crimes and o submit
& report on the sublect to the General Assembly, at the 39Cth meeting of the
Firet Cammittee, and at hie suggestion & Joint draft resolution wae presented by
Bolivia and Syria for the consideration of the matter by the Imtermationai Iaw
Commission. This draft resolution which was a reswt of consultation among the
representatives of Bregzil, Ecuador, Bolivia, Syria and the United States reads
ag follows:

"The Generel Assembly,

"Consjdering that the question raised by the Union of Soviet Socisliset
Republic proposal (A/C.1/608) cen better bc examined in cenjunctior witk matters
under cansideretion by the International Iar Cormission, & subsidiary organ of
ths United Nations,

"Decidos t¢ refer the propoeal of the Union of Soviet Socialist Republice
and all the records of the First Conmittee dealing with the question to the
International Lav Comuissicn, so that the latter may take them into consideration
in formulating ite conclusiune as soon as poseible,”

/The abovo proposal
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The above proposal wes adopted by the General Assembly by 49 votes in
favour, 5 againat and one abstention.

B. EHistori al survey

I. The Treaty of Mutual Assistance

The problem of the definition of aggression was considered systemtically
for the first time in coannexion with the wvarious attempts made by the Ieague of
Nations-}-/ to close the "flssure"™ of the Covenant which, under certain conditions,
made the racourse to war "legally" possiblo.

In this connexion mention should ve made of the Treaty of Mutual Assistance
of 1923 which, though not contalning a positive definition of aggression,
stipuletes negatively that "a war shall not be considsred a war of aggreseion if
waged by a State which is party to a dispute and has accepted the unanimous
recommendation of the Council, the verdict of the Permanent Court of Intermational
Justice, or an arbitral award against a Contracting Party, which has not accerted
it, provided, however, that the {irst State does not intend to violate the
political independence or the territorial integrity of the High Contracting
Paxrty”.

II. The lesague of Nations' Permanent Advisciy Commission
The problem of the notion of aggression became the subjsct of a special
study 37 the lsague of Nations' Permmanent Advisory Cammissicn, The "Opinion of
the Pexmanent Advisory Camuission regarding Assembly Resolutions XIV and XV" is
of interest.

(Records of the Fourth Assembly, 1923, Third Cam., pp. 115-118)
The EELGIUM, BRAZILIAN, FRENCH, and SWEDISH IEIEGATIONS express the
follrving opinime in regard to:
80 700060808337008180000800000060080ucosressniesessesstonsassscsasescossnsossiss o
(d) How car the mutual assistance Lxavided for by a treaty of guarantes
be automtically brought into play?
It 1s not enough merely to repeat tine familiar formula, "unprovoked
aggression”; for under the condition of modorn warfare it would seem impossible
to declde, even in theory, what ccrnstitut,es ~ case of aggression.

‘l For a sy .he'bic historical survey «f the efforte made ‘by the League of Natiane

to define "aggreseion" see Clyde’ tagleton, The astterpt to define aggression,
in Intematiomal Conciliation, 19 0, No. 26'4.
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Thus s
Aggression should be defined in the treaty;
"he signs should be visible, so that the treaty may be applicable;
Iactly, ths eigns should be univereally recognized, in order to make the
operatian of the treaty certain,

1. Defini of sion
Hitherto, eggression could be defined as mobilization or the violation of &
frontier, This doubls test i.... lost its value.
Mobilization, which - . ..ieted, wntil quite recently, of a few comparatively

gimple operetions (cel!: ;- of reserves, purchagses or requisitions and
esteblishment of wa: ... 1., after the calling up of the men), has decame
infinitely more comy. i¢ar. . 24 more dAifficult both to discover at itse origin and
to follow L= z... dev..” - . DIn future, mobilization will apply not merely to
the axmy .t to thu . ° . .atry before the outbreak of hostilities (collection

of stocke cf raw mal: _izlis and munitions of war, industrial mobilization,
establishmont or increased output of industries). All these measures which give
evidence of an intention to go to war may lead to discussions and conflicting
interpretations, thus securirz decisive advanteges to the aggressor unless action
be taken, |

The violation of a frontisr by "armed forces™ will not necc293rily de, in
future, such an obvious act of violence as it has hitherto been, The expression
"armed forces" has now beccme somewhat inldefinite, as certain States possess
police forcos and irregular troope vhich mgy or may not be legally constituted,
but vhich bhave a definite military values. Frontiers themselves are not easy to
define, since the treaties of 15191920 have created neutrel zones, since
political and military frontiers no longer necessarily coincide, and sinoce air
forceas talm no accownt of either,

Moreover, tlis passage of the frontier dy the troope of another country does
not alvays mean that the latter country ie the eaggressor, Partioularly in the
case of amall States, the object of such action may be to establish and initial
position which shall be as advantageous as poesitls for the dsfending cowntry,
to do 80 before the adversary has had tims to mase his superior foroes, A
military oy~ ': of a8 rapid a character as possidle may therefore be a means,

: fand. perbape
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and perhaps the only means, whereby the weaker perty cen defend himself against
the stronger. It is 2lso conceivable that a small nation might be compelled to
make we of ite air forces in order 1o forestall the superior “orces of the enemy
end taky vhet advantage was possible from euch action,

Finally, the hostilities between two naval Powers gonerelly begin on sea by
the capture of merchant vcasels, or other acts of violence = very poesibly on the
high seas outsids terrivorial watere. The same applies to air frontiers of States,

Thege few comeiderations 3llustyete mome of the difficulties inherent in any
attempt to define the expiessicn "cases of eggression” and raise doubt as to the
possibllity of accurstely defining this expression a priori in a treaty, from the
nilitery point of view, especially as tho quastion is often Investeld with &
political chereacter, ‘

2. gigns Which Petoken an Impending Aperession
But, even supposing that we have defined the circumstances which constitvuts

eggressicn, the exletence of a cerey of aggression must be dsfinitely eastoblishsd.
It may be taken tiat the signe vould eodpear in the following order:

1. Organirstion an relwr of indusizizsl mebilizetiaon,

2. Actwal orgenizatica of ilnduwst.ial movilizat an,

3, Collectlon of stcera ol ve~ ri-forials,

Ik, Setting=ch=foot ¢2 wai' ndusiiiis,

5. [FPreparation for miliviry achiltienticn,

6. Actual militery mcdiliezaticr .

7. Hostilitles,

Numbers 1 and 5 (and tc same exi-ni Number ), which are in all cases
difficult to recognize, may, in thoss countries which ere not subject wndsr the
Peace Treaties to any odligation to disa:m, represent prescautions which every
Government is entitled +¢ tske,

Number 3 may be Justified by econcmic remscns, such as profiting by eu
advantageous market or collecting stocks in order to guard egainast il possibls
closing of certain channels of avprly owing to strikes, etc,

Number 4 (setting-on=foot sf wur industries) 1s the first which mey de
definitely teken as showing an intention tc cormit eggreesioa; it wili, hovwever,
be easy to conceal this measure for & long period iu tountries which are wnder no
military supervision, |
/When _umbers 6 and 7
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When nwmbers 6 and 7 are krncwn tc have taken place, 1t 1s too late.

3. Universs) Recogniticn of Impending Aggression
In the absence of any inflaomuisbls west, Govermments can only Judge by an

irpreeslion based upon tie moet turienp Taclinls, such ast
The political mttlitude of the poss:ibhl. az.re3sor;
liis wroreomnda;
The attitude =l his Prees and population;
His policy on the Intermational azstot, stc,

the impressicon thue produced will uct e the sams aon the nations vhich

N
are ddroctly thriatenud as uren the guarantor naticna; thus, as every Government
ras 1ts cwn Individual stundpoint, rno simltaneocus and univereal agreement as to
the 1-r’neance of an atvtack 1s poseitle,

It wiil b2 seen, in short, thet the first act of war will procede the
outtreak of military hostilitles ty several monthe or even more, and that there
1s no reascn to expect any unaninous agreemsnt as to the signs vhich tetcoken the
imminence of danzer. Thexe is thereisre a risk that the mutusl assistance would
only come into action in reply to military mobilization or hostillties on the
mart of the aggimssor. Such assilstance, not being preventive, will always come
00 late, and will therefore only allov a slight reductiaon In e individual
vrovision which miet be rads by each nation for the organization of its own
éafence.

Despite these points, in which "collective guarantees" are inferiox ¢o
ational guarantees" we must not adandon the formexr class, nor must we give up
our attempts to strengthen them., Thoy involve, however, important. results as
regards the latter olass, and these results we must now enumerate . . . .

III. The Ieague of Nations Speclal Camrittee of the Temporary
Mixed Comniseion

Another document dealing with the question of the definition of aggression
to be mentioned in this connexion is the commentary of the defiuition of a case of
aggression drawn up by a Speclal Committee of the Isague of Netians o1 oxary
Mixod Commission, Thie document reads es followe: '




(Records of ths Fourth Assembly, 1923, Thil."d Cam., pp. 183-185)
1. Tt would be theoretically desireble to set down in writing, if it could be
done, an ezct ‘efinitica of whet constitutes an act of aggression, If such a
definiticr couwi(. be dremm up, it would then merely remain for the Council to
decide in ezl given case whether an act of aggression within the meening of this
definiticn b’ Leesn comitteld,

Iv =ooe~rs, however, to be exceedingly difficult te drev up eny such
dc"nTtion, T *he words of the Permenent Advisory Commission "wnder %he
conditicna of medswn warfare, it would seem imposeible to docide even in theory
wvhat coastitutee zn act of aggression™,

2. itherto, according to the opinion expressed by certain members of the
Permenent Advisory Ccrmission, in the report drewvn up by that Comission,
"aggression cowd be defined as mobilization or the violation of a frontier,
This double test hrs lost its value."

It 1s further stated that:

Mobilirzation, which consisted, until quite recently, of a few camparetively
simple operetions (calling up of reserves, purchases or requisitions end
establinlment of wer industries, after the calling-up of ths men), has became
infin‘tely more complicated and more difficult both to discover as ite origin
end to follow in its develomment. In futwe, mobilization will apply not merely
to the army but to tho whols country before the outhreak of hostilities
(collection of stocks of rew materials end mwmnitions of war, industrial
mobilization, establisiment or increased output of industries). All these
measures, which give evidence of an intention to go to war, may lead to diacusalons
and to coaflicting interpretatioms, thus securing decisive advantages to the
aggressor wnless action be taken,

3. Similarly, in the view of the Permanent Advisory Cammireion, the teamt of the
violation of & frontiur has also lost its value.

The report states:

The violetion of a frontier by "armmed forcea" will not necesearily be, in
future such en obvious act of violence as it has hitharto been.

« + Thns pessnge of the frontier by the troops of anocther country does not alwaye
mean that the latter cowitrs is the aggressor. Particularly in the case of small
States, the object of such actiad may be to establish an initial position which
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shall be as advantageous ag pcasible for the defending couatry, and to dc so »
vefore the adversary has ha:. tims to mass hie superior forces. A military
offensive of as rapid a character as possibls may therefore be a means, and
perhaps the only meens, whereby the weaker party can defend itself ageinst the
gtronger. It is also conceivable that a emall nation might be coampelled to make
use of its air forces in order to forestall the supsrior forces of the enemy and
73 what edvantage was possible from such action,

Finally, tre Yert4lltloc dBedwoeen twe novel Powers generaelly begin on aea by
the cepturs of merchant vessels or other acts of violence = very possibly on the
high seas outside territorial vmters, The same applies to air operetione which
may teke place without any violaticn of the air frontiers of States,

Nevertheless it is still conceivable that in many ceses the invesion of a
texrritory constitutes an act of aggreesion and, in any case, it is important to
determino which State had viclated the froatier,

If the troops of one Power invade the territory of another, this fact in
itself constitutes a presumption that the first Power has commitied a wrongful
act of aggression,

But, apart from the conasiderabtions already given, thie ie not entirely
oconclusive, When armies bhave been practicelly in contact on the frontisr whiech
dividoe their rospective coumtries, it may be exceedingly difficult to ot*ain
conclusivo ovidence as to which of them first srossed the frontler; and, once the
frantier is crossed and hostilities have begun, it may not be poseidble to know
from the geographical position of the troops alone whibh State was gullty,

L. In order to svoid such a caje arising, the Council might desire, in ocertain
cesos where such & course could be followed without disadvantage to either party,
either before hostilities began or even after they had begun, to invite both
parties to withdraw their troope & certain distanice behind & given linme, It
be that such a request could be meds by the Council with the intimetion that, 1f
eithcr party refused to acoeds to it, such refusal would be considered as an
element in deciding which was the aggressor,

5. There mey, of course, be other ceses in which socme action of one of the
parties will simplify the metter by proving it clsarly to be the aggressor., 1If,
for example, one Power cerried out e large-scale attack upon the territory of tbe
other, that wculd be conclusive, Similarly, a surprise attack by poiscn ges,

R EIEE—— o
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eXs-uted from the 2ir on the territory of the other party, would be Ceclesive
evidence .

. It mey, however, be accepted that no satisfacicry definition of what
canstitvias an act of aggression could be dxawn up. But even supposing that such

”
-
-

Jostilities.

Nxbere (.) and (5) (and to same extent Number 2), which ave in all cases
174208 1¢ recognize, may, in those countrles which are not subject under the
&Ce Creallies to any obligation to dicerm, represent precaution which every
Govertairrt 18 entitled to take,

Nenbar (3) may be Justified by economic reasoms, such as profiting by

Lot son:uns merkets or collecting stocks in order to guard against the possible

n oTulition vere .oselble, there would still be difficulty in determining when
ex . T coovudsics within the meening of the definiticn has actually taken place,
o ©vow oY uiie Permanent Advisory Cammission, the signs of an intention of
~orrrsscLw vwould appear in the following order:

(1) Crgma‘nation on paper of industrial mobilizatian,

{2) Actual organization of industriel mobilization,

(3) Collectiaa of stocks of raw materiels,

(4) Setting on foot of war industries,

(5] Preparetion for militsry modilization,

{€) Actual military mobilization,

Lo
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N

o
i
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cictme ol certalin c‘raxmsis of esupply owing to strikes, etc,

No-bor L) (setting on foot of war industries) is the first which may be
tefinitsly Lalzen =g “howing an iatention to commit aggression; it will, hovover, e
ce8% to c¢urconl this measure for a long period in cowmtries which are unde: 2o
slsltery cumesvicirn,

Wien Nuskers (£) and (7) are mown to have taken place, it is too late.,

In the abgence of any indispucable test, Govermmente can only Judgoe by an
Impregsisn tased vnon the most various factors; such as:

The (ciiticel stiitude of the poseidis eggressor;

H's przraonadag

The ettitule of his press and popitotion;

dL3 1alley on Lin intermaticnsl, market, etc,
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7. One of the coanclusions which follows fram the above contentions set forth
in tie report of the Pexmanent Advisory Cammlssion is that, quite apart from the
material sides of the aggressive intention, the real act of aggression may lie .
not so much in orders given to its troops by ane of the parties as in the attitudn
vhich it edopte in the negotiations caoncerning the sublaecte of dispute, Indeed.
1t might be that the real aggression lies in the political policy pursued by one
of the parties towards the other. For this reason it might perbape appear to
the Council that the mos%t appropriate measures that could te taken would be to
invite the two parties either to abstain from hostilities or to cease the
lLostilities they have begun, and to submit their whole dispute to tke
resammendation of the Counsil or the decision of the Permanent Court of
Intarnaticnal Justice, and to wndertake to accept and execute whatever
recamendation or decision either of these bodies might give, Such an invitation
might again be accanpanied by an intimation that the party vhich refused would be
considered to be the aggressor,
8. It is clsar, therefore, that no simple definition of aggression can be drewn
up, and that no simple test of when an act of aggreesion has actually talen
Place can be devised, It is therefore clearly necessary tc leave the Council \
canplete dlecretion in the matter, merely indicating that the various factore |
mentioned abuve mey provide the elements of a Just decision,
These factors may be sumarired as follcwa:
(a) Actual industrial and economic mobilization carried out by e State
either in ite own territor— or by persons or societies cn foreign territory,
(b) Secret military mobilization by the formation end employment of
irregular troops or by a declavetion of a state of danger of war whioch
vould serve as a pretext for cammencing hostilities, _‘
(c) Air, chemiocal or navel attack carried out by one party against enother,
(d) The presence of the armed forces of cne party in the territory of »
another. o
(o) Refusal of either of the parties to withdraw their armed forces hohm
a line or linss indicated by the Council,
(1) A definitely aggressive policy by one of the parties towards the othn&
and the consequent refusal of that party to submit the subject in dispute
to the recamendation of the Council or to the decision of the Pexmanent.

B




‘Cowrt of Internaticnal Justice and to acoept the revommendation or decision
vhen given, | |

9. In oonclusion, it mey be pointed out that in the case of a swrprise attack
it would be relatively eesy to decide on the aggressor, but that in the genersl
case, vhere eggression is preceded by a period of political tension and general
" mobilization, the determination of the aggressor end the mament at which
aggression occurred would prove very difficult,

But it must be remembered that in such & case the COuncil wmdexr the
povisions of the Covenant, will have been engaged in efforts to avoid war and
my therefore protadbly be in a position to form an opinion as to which of the
parties is reelly actuated by agaressive ntentions,

IV, Zhe Genpve Rrotocol
The Treaty of Mutual Assistance 4id not meet with tue approval of

Governments = the lack of an acceptable definition of aggreesion was cansidered
the chief defect of this Treety - and therefore the question of the definition
of aagnuim drow gmm attention ¢o the drefting of the "Protocol for the
Pag Settlomer ; of Interpetiona) Disputes” ("Gemeva Protocol”). The provision
otthoenenrroecs.o:mbonlthon, is ocontained in Axrticle 10 of this
instruoent and realds as followss
“Every State vhich yesorts to war in violation of the undertakings
contained in the Covenant or in the present Protocol is an aggressor.
Violation of the rulss 1ald down for a demilitarized zane shall be held
equivalent to resort to war,
"In the event of hostilitiss having broksn out, any State shall be
estmed to be an aggressor, uwnless a deocision of the Cowncil, which r:ust
be taken wandmoun]y, shall othexvwise declares
®l, It has refused to sutmit the dispute to the procedwre of pecific
settlsment provided by Articles 13 and 15 of the Covenant as amplified dy
the present Protocol, or to oamply with a julicial sentence or arbditrel
evard or with & wenimous recammendation of the Council, or hes disregarded
nmﬂmnp&tdtb%ﬂﬂ,.:ﬂichlmtpuwnmumm
nmumtutmum/umuuw&nuuwmu
mmmammywmmmumpgmm
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domestic furisCichion of the lattor State; meveriheless, ia the last case

tha Statc shall only be mresuned to ve an aggressor 1f it has pot

weviouely submitbed the question to the Coumcll or the Assamdly in

accordnmzo ¥ilth Article 11 of the Covenant. |

"2. If 1% has violated movisicasl measures enJoined by the Council for

the 1aviol while the mrocsedings are !n progress as coatemplated dby

Axticle 7 of the preseant Protocol. ‘

"prary £ron the cases doalt vith in peragraphe 1 and 2 of the nresent

Article, if the Council does not at once succeed in determining the

ageressor, it shall be bound to enjloin upon the belligerents an armistice,

and shall Tix the terms, acting, if need be, by & two-thirde majority and

shall supscvise 1ts execution,

"Any balilgerent which hae refused to accept the armistice or has violated

its terms shall be deemed an aggreesor,

"Phe Comacil, skall call upon the signatory States to apply forthwith

agoinst the aggressor the sanctioms provided ...".

As 1%t appoars on readirg the above mrovieion, 1ts purpose is to se% up,
by meane of certain presumptions, an autamtic test for determining the
existence of angression, unless the Couacil, by an unanimous vote, refuted

those reswnutloas.
V. The years 1925 to 1932

The question of definition of aggressicn has played an important part in
the Clscussions end drefts between the years 1925-1932, In this somaexion
special meation should be made of the work of the Lesgve of Kations' Commitbtee
cn Arbitration ard Security and in particular of the Memorandum a Seourity
Questions (Politis) as well as ths Memorandum cm Articles 1G, 11 and 16 of the
Covenant, (Rut,gers).

VI. The Conference of Disarmament of 193¢-1934

= s lT Y - ——

A defindtion of aggression adopted by several internati-ual 1nutruments was
sutmitted to the League of l'ations?! Gemeral Commission by N. Poli%is, Rapportew
of the Committee for Seocurity Questions (Confer. D/C.G. 1C8); it was basel cn &
Ruesion proposal of 6 Fetruary 1932 (Canfor. D/C.G. 38) (It is the text o
this Russian proposal which comstitutes the new "definition of aggressioca”

R
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submitted by the Soviet Union delegotion to the fifth seczlce of the Gemercl
Assembly and vhich 1s rem-oduced above).
The text of the "Politis definition” 1s the following:
"Article 1
"Phe ~gcrersor in an intermational canflict shall, sublect to the
ereeucnts in force between the parties to the dispute, be considered to
be that Stat:c vhich 1s the first to commit any of the following acticns:

"(1) dcrlomtion of war upoa another State;

"(2; mvucion by ite armed forces, with or without a declaretion of
war, of the territory of another State,

“(3) attack %y its lend, nawval, or air forces, with or withou’ a
declaration of war; on the territary, vessels, or alrcraft of
another Stute;

"(k) Naval blocknde of the coasts or ports of another State;

"(5) provieion of support to armed bends formed in ite tarritory which
bave invaded the territory of another State, or refusal,
notwithstanding the request of the invaded State, to %ak2 1,
its owm territory all the measures in its power to deprive
those bands of all assistence or motection,

"Artiole 2
"No political, military, economic, or other ccmsiderations may serve
es an excuse or jJustification for the aggressicn referred to in Article 1,"

VII. The Treaties of Landon

The definition contained in the above mentioned report of Politis to the
Conference of Disarmoment has been adopted by the so called Treaties of London
ooncluded in 1933 between the USSR and Afghanistan, Estonia, latvia, Persis,
Poland, Rowmnia and Turkey (3 July 1933), between the USSR and Czechoslovakia,
Roumnnia, Turkey and Yougoslavia (4 July 1933) and between the USSR and Iatvia
(5 July 1933).

All these treaties contain the "Politis" definition in their articles 2,

VIII. The London Conference of 1945

After the Second World Ver, an attempt was mede by the United States
delogation at the Londan Conference of 1945 to have "aggression” defined.
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This delowmtion seubmitted to the Conferonce the following definition of
egereselon with a viewv to having a definition of thie crime included into
the RUrntere chorter:
".n agecressor for the purposes of this Article, 1s that State which
ig tho first to commit any of the following actions:
1, Declaration of war upon another State;
"2, Invesion by its armed forces, with or without a declaration of
vy, of the territory of another State;
"3, Attack by its land, naval, or air forces, with or without a
deciarati~n of war, on the territory, vessels, or aircraft of another States
"4, ¥oval blockcde of the coasts or porte of another State;
"5. Provision of support to armed bands formed in its territary
waich have inwvuded the territory of another State, or refusal, notwithstanding
the request of the inwnded State, to take in its own territory, all the
mensurs3 in its power to deprive those bands of all assistance or rrotectiomn,
"No political, military, ecorncmic or other considerations shall serve
ac en excuse or Jjustifiocation for such actions; but exercise of the right
of legitimate self-defence, thot 1s to say, resistance to anact of
ageression, or action to assiet & 8%ate which hee been subjeoted to
nggreesion, shall not . -stituce & war of aggression.”
The United Stetes delegnticn replaced the above text by a new text which
di4 not contain the acte nmentizned in peregraphe 4 and 5 of the old text.
The United States prepoe-al 414 not lead to any mactical result,

X. The San Francisco Conferance

Scme considerttion was given to the problem of the definition of aggression
at the S Frauncisco Conference in connexion with the discussion of several
amendmente and comments on the Dumbertan Oeks Proposals., Yst the Conference
414 not think 1t wise to comply with these proposeals,

The report of the Rapporteur of Committee IIT/3 to Comniseion III on
chapter VIII, section B, oontnins the following passage of interest here:

"C. DETERMINATION OF ACTS OF AGCRESSION
"A more protracted discuseion devoloped in the Committee on the possible
insertion in paragreph 2, Section B, Chapter VIII, of the determination of
acts of agmression.




e g e,

*Yarious amendments moposod on this subjoot recalled the definitiome
written into a number of treaties camnocluded before this war but 4id not
claim to specify all cases of agmgression. Thay pwoposed a list of
eventualities in which intervention by the Counefl would be automtic. At
the samo time thoy would have left to the Council the power to determine
the other cnses in which it should likewise intervene.

"Although this mropoaition evoked considercble support, it nevertheless
became clear to & majority of the Comittee that a mreliminary definition
of ageression went beymd the possidilities of the Coaference and the
purpose of the Charter. The Jrogress of the technigue of modern warfare
renders vory difficult the definition of all cames of aggression, It may
be noted that, the list of such cases being nocessarily incomplete, the
Council would have & tendency to consider of less importance the acts not
mentioned therein; these omissions would encourage the aggressor to distort
the definition or might delay action by the Council. Furthermore, in the
other casee listed, autamatic action by the Council might dring about a
Fremature application of enforcement measures.

"The Committee therefore decided to adhers to the text drawm up at
Dumbarton Oaks and to leeve to the Council the entire decision as to what
constitutes & threat to peace, a ureach of the peace, or an ast of
ageression.” (Unitod Netions Comference en Intermationai Organization,
Sen Francisco, California, April 25 to June 26, 1945, Depertument of State,
Washington, p. 763).

/ /. tical
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C. Dogmtical Part

I. The determination of a.g;ression under exieting international law

Upon examining whether & definiticn of aggressiocn can be achleved and,
if sc, whether such a definition 1s desiratle, 1t appears necessary to begin with
considering vhich applies in comnexion with the determination of aggression in
an international armed oonflict,

It mst be ocnsidered & fact that general internmatiomal law does not
contain any definition of "agmression". Nor does the Charter of the United
Nations or any general treaty movide for such a definition., The same applied,
in the past, to the Covenant of the Leagus of Naticms.

Only a small number of treaties, entered into by a limited number of
Statee - this applies to the Treaties of London - define the term "aggression”,

_ In the relations between the signatories of these treaties the concept of
aggression as drawn up by these instruments constitutes the law.

On the other hand, 1t must also be comsidered a fact that, according %o
international mractice, the determination of aggression either by governments or
by international orgens, has never been consldered an arbdbitrary function of the
latter.

If we study the international practice to this effect, we are led to the
concluslon that whenever goveimments are called upon to decide on the existence
or non-ex?!stence of "eggression under international law" they base their
Judgment on criteria derived from the "natural”, so to speak, notion of
aggression, vhich, inherent in any mind, is based on "sentiment" (impreesion)
and not on legal constructions. It is the same natural motion which, mutatis
mtandis, constitutes the baeie of the concept of aggreseion in domestic law,

If one vante to shape the adove situation into & legal principle, one could
Tormulate it as follows:

In the absence of a positive definition of aggression provided for by an
international instrument and applicable to the concrete, this case, international
law, for the purpose of determining the "aggressor” in an armed conflict, is
assumed to refer to the oriteria contained in the "naturel" nation of aggressian.

[T, hvalzata
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mis ot the notion ut agg_reeaim as app}ied in

S inveriato rectice

The (natural) notion of aggression, as aprlied by governments in international
prectice, is composed of both objective and gubjective criteria, While the
the objective criteria coneiste of the faot that a State committed, the first,
an act of violerce - even if this act of violence be an "indirect" cne (ece
below) - the subjective criterium consists of the fact that the violence committed
mst be due to aggressive intention.

l. As to the obJective oriteria of the notion of eggression the following is
to be seid:

(a) Although there ie no divergence of opinion as to the fact that
agaression presupposee some kind of violence - even if thie violence be an
"indirect” act - it eeems imposeible to decide a_priori which kind of violence
may oongtitute agagreesion.

Acts of violence vhich in State ractice have been cansidered as constituting
"eggression under intermational lav" ers: the invesion by armed forces of the
territory of enother State, the attack by armed forces of the territory, the
veesels and aircrefts of another State, the bloskade of the coasts of a State,
etc.

A particular case of agpression is mrovided for by the definition of
ageression submitted to the fifth session of the General Assembly by the Soviet
Union delegation whiob, in caese of the landing of the land, sea and alr foroes
of a State within the frontiers of another State or conducting eaid forces
across such frontiers with the permiesion of thie latter Etate, coneiders
%the violation of the csonditions of such permiseion” particularly as regards the %
length of the stay of the foreign troops or the extent of the areas in which
they may stay, as & case of "agaression”.

Howaver, not only violence committed by a State directly may constitute
"ageression under internetionel lavw", but elso the complicity of a State in
acte of violence committed by thsir parties - private individuels or States
(indirect or disguised violence).

i very 1llustretive example of thie case of aggreseion ie g'ven in the
"Politis" definition of aggression whioch has been adopted in the Treaties of
Londan and vhich enumerates among the acte constituting aggroesion: the support
given to armed bands inveding the territory of another State. In a note to the

: /above text




above text it is saild in the report of the Committee on Security Questions:

"The Committee, of course, d1d not wish to regard as an act of aggression
any inouresion into tho torritory of a State by armed bands setting out from the
territory of another country. In such & caso, aggression couvld only be the
outoome of complicity by the State in furnishing its support to the armed bands
" or in failing to take the measures in ite power to deprive them of help and
mrotection.

As regards both direot and indirect aggreesion, it ocammot be s2id in
adveace what degree of violence or complioity must exist in order that cue may
consider itcelf in the presence of "aggression under interpational law®, An
ansvor to this question can only be given in esoh concrete oase in conjunction
with all oonstitutive elements of tho ooncept of aggressicn.

(b) The second objective oriterim of the notion of aggrossion a3 applied
in intermational law cansists in the fact that the State to be censidered as
rosponsidle must be the firet to aot., This element, which encounters in all
the definitions of aggressiaon, is logically inherent in any notion of aggroesion,

Aggrossion 1is mresumnbly: aoting as first.
2. The mere fact that o Stato acted as first doce not, por se, comstitute

"oggrossion” as long as 1ite behaviour was not duc to: aggrousive inteption
(subjoctive elemont of the oocnoopt of aggression).

That the snimus gﬁeseimia is o constitutive olemont of the oconcopt of
aggression necds no demonstration. It followe fram the very osscanco of the
notion of aggression as such,

3. As results from the abovo analysis of tho (natural) notion of aggression
as applied in internatiomal prectico, this latter ooncopt oonsists of both
objoctive and subJective oritoria which, only if takon altogother, make it
possible to decido whioch State, in an intornational armod oconflict, is to bo
considerod es "aggressar under internatiomal law'., Tho (natural) notion ef
aggrossion 1s a conoept por so, which is inhorent to any buman mind and which,
as e mimery notion, is not_suscoptidlo of dofinition. Consoquently, whothor
tho behaviour of a 8tate 1s to bo omnsiderod as an "aggression undor internatiomal
lav" has to be docided not on the baeis of spooific critoria adoptod a giord

but on the basis of the abcvo notion which, to sum 1t up, 1s rooted in tho
"fooling" of tho Govornmonte cancormod.

/It my bo
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It mey do addod that, einoco this genoral fuoling of what oonstitutos
egrossion is not invariabdlc, the "natwrel” notion of aggrossion 1s not
invariadls oither, Not all the poriods of tho international reolaticns must
nocessarily have tho esame notion of aggroseiom,

Finally, it is to be eaid that tho (natural) notion of eggression, as
a ooncopt baving its roote in the "foeling” of governments, will not always be
interproted by those 'attor in the same way, which amounte to eaying that the
oblective criterium of tho “notion of aggression” vwill, in last analysis, deyend
an the individual opiniom of each Govermment comcerncd, It 18 in the same oxder
of idoes thet the Leaguo of Nations' Permanent Advieory Commission (Opiniom of
tho Bolginn, Brazilian, Fronch and ®wodish delogations) axprossed the following
view with regard to "improssion” as criterium for tho dectermination of
sggression:’” "The impression thus produced will not bo thc same on the nations
vhich are direoctly threater<d as upon the guarantor nations; thus, as overy
government has ite own individual standpolnt, nc simultancous and universal
agroc—. .t as to the imminemoce of an atsack is possible,”

ITT, The attemg
angd the

As stateld in W Mstorical survey, soveial attempts have bocn made within
tho Leaguo of Naticas to dofine aggression by positive rules, Dostdes, the /
"Politic" dofinition bas beon adoptod in a mumber of internatiomal treatic
(Treatios of London), |

The question rieos now as to tho intrinsic virtue of such "logsl" dofinitions.
Fram 8 twofold point o view thoso definitions aro opon to ariticism,

Firstly: It is not poesiblo to dotormino, in advance, oxhaustively whioch
ohaviour of a Sato tho "feoling” of govormmonte in e given period of
intornstional relations will omnsidor as "agagrossion undor intormational law”,
While, for instance, tho Acfinitions of agarcesion, drawn up in oocrmexion with tho
attompts mado undor tho League of Natioms to dofino aggression, usually confinod
thomeclves to montioning poeitive S8tate aots (invaeion of @ territory by tho

armod forces of anothor 8tato, bombing by tho axmod forcocs of a Btato, and so
forth, as constituting "eggrossion”, the "Politis" definitiom introduces ianto

tho said notion a now act of aggoseion: tho support giyon by a Stato to

armod bands invading tho torritory of another Stato. Thus, tho oomplioity of &
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Stato in violenco committod by third pertios is modo on intogral part of o
lognl dofinition of aggroseion. '

It 1s oasy to imgino othor cosos vhich, undor tho mosont conditions,
@ovoramente would considor as ocasos of aggrossicne Ono cxampleo in this
connexion may bo tho following: _

According to intormationnl lavw, no Statc ie obligod to mrovont its nationnls
from joining as voluntoors, tho army of a bolligoront., But what adbout a Btato
vhich would allow e vory important portion of ite malo population to onter the
torritory of a belligoront Btate in order to serve in the army of that State as
voluntoors? (Wo do not rofor to tho puriistmtion of 6hinoso troope in the
Koroan wor sinco tho situation thoro is somowhat &ifforcnt), Could ono say that
o Statc which, in tho above casc, would allow its naotionals to join & bolligorond
army would not bo an "aggrcssor” according to the gonorxal fcoling of owr timo?

A dofinition of aggrcesion liko that adoptod dy the Trootios of London would

for instance loavc thc above cosc of agarossion uncovorod,

8ocondly: Thc dcfinitions of aggrossion, drewvn up in comnoxion with tho work

of tho Leaguo of Notions, do no%, in mrinoiplo, tako into oonsidoration tho
subjcotive clomont of tho notion of aggrossion, 1.c. tho “aggrossivo intontion”,
vhich, vicwod from intornationnl mractioco, appoars dcfootivo, Tho samo oriticism
applies to the definition of aggression submitted by the Soviet dslegation to the
fifth session of the Genernl Assembly of the Unitod Nations., This lattor toxt,
otnting that in en intermationnl oonflioct, that State shnll bo declared tho
otlacker which first comnits cne of tho following acte:

(e) Declaration of war ogainst cnother Stato,

(v) Invasion by its armod forces, fven without a docloration of wor of the

t-rritory of anothor Btato,

(c) Bombardmemt by its land, soa or air forces of the territory of another

State or the caxrying out of doliborate attack on the ships or airocyaft

of the latter;

() The landing or leading of 1ts land, soe or air forcos inside the

boundarice of another Stoto without the permiseion of tho Government of

the lattor, or the violation of the conditions of such pormission

portioularly as rogoxds the length of thoir stay or tho oextont of the area

of the osocasts or ports of anothor Ssato,

[Continnes
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Gontinmes by saying that attacks such as thoso roforrod to above "may not
" be Justified by any argument of a political etratogionl or economic naturo oto.”

Tho abovo olause fordidding to toks into considoretion, for instanco,
stratogical arguments, applicd in oonorote cascs of armed conflicts, may result
in characterizing ne aggressar & Stato which, according to the "matural® notion
of aggreession, would never bo considered as ewuch, Thus, to give an oxamplo, if
a Btato, animted by aggressive intention, is on the point of launching an
attack on anothor State and Af tho State so throatenod attacks first, in oxdor %o
bo in a bettor position %o dofond itsolf agninst tho axpoctod aggroesion, tho
B8tato acting first would bo considerod, aocording to tho gonersl feeling, as
aoting in dofonoc and not as an agarossor, sinco 1ts initiantive wns nob due to
Yaggrossive intontica",

It is in tho eamo ox¥lor of 1doas that tho statoment of tho Loaguo of Notioms!
Pormanont Advisory Commission (Opinion of tho Bolglon, Bragilinn, Fronch and
Bwodish dolcgatimns) says in connoxion with tho invasion of a torritory ae a tass
of egarossiont "Maroovor, tho passago of tho frontior by tho @roops of anothor
comtry doos not always moon that tho lattor country ie tho aggrosesor,
Particularly in tho ocaso of emll 8tatos, tho objoct of such astion moy bBo to
ostablish an initinl position wvhioch shall bo as advantagoous as possibdlo for tho
dofonding country, and to 4o so boforo tho advorsary has hod timo to mas his
superior foroes, A militayy offensive of as rapid a charecter as posaidle may
thorofore bo & moans, and porhops tho only noens, whoroby tho woakor party ona
dofond 1teolf agninst tho strongor., It is also eonecoiwablo that & emnll nation
aight bo compollod to mnko uso of ite air foreos in oxdor to farostall tho
suporior forecos of tho onomy and tako vhat advantage wns possiblo from such
action,”

Bosidos, 1t 1s not concoivadlo to look in ovory armod oconflict for an
"aggroesor”, Thoro may bo armod canflicts, whoro, acoording to tho "fceling”
of govornmonts, nono of tho ongngod partiocs ean bo comsidorod as "aggrossor”,

In a caso vhon, through a sorios of misundorstandings, two 8tatos aro finally
drivon into an armod conflict, thoro is no aggrossor, wnloss it is domonstrased

~ that ano of tho Btatos concornod hod agarossivo intontion whilo tho othor State
was acting in dofcnoo, ’

Bosidos, if both Btatos oangornod pursuc on ermod ocaflics in ordor to eolve -

o _,_w_____._______.'_________.___.__.__lﬂmir___.___________
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their diffcroncos in this way, nano of thom could bc considorod as tho aggrossor

sinco aggrossion, acoording to tho sonso gonoraliy accoptod, IEC-supposos
that ono of tho par¢ios involvod, as subjooct of attack, must aoct in dofonoo.

D, OConclusion as to tho siblility and dosimbmtl
8 ofInition of aggrossian

Boaring in mind tho procoding romarks, our conclusion is that tho notion
of aggroesion is a notion por so, & primary notiomm, which, by its vory oesonco,
is not suscoptiblo of dofinition, To %ho samo mractiocal rosult camo doth tho
Loaguo of Nations' Pormancnt Advisory Commission (opinion of tho Bolgian,
Bragilian, Pronch and Swodish dclogntions) which statod that “undor tho
conditions of modorn werfaro, it would soom imposeidlo to docido, ovon in
theory, what ommstitutos an act of aggrossion,” and tho Loaguo of Nations! Spooisl
Comnittoo of tho Tomporory Mixod Commission vhich cxprossod tho following viows
"It 18 cloar ... that no simplo dofinition of eggroesion con bo drawn up, and
that no eimplo tost of whon an act of aggrossion bas aoctually takon placo can bo
dovisod,"”

A "12gn1" dofinition of aggrossion would bo an artificisl construction
vhich, applicd to ooncroto casos, ocould oasily load to conoclusions vhioh gight
bo contrary to tho "natural” notion of aggrossion, which 1s tho tost adoptod by
intormational lawv for the dotormination of aggrossion,

Firstly it is, both thcorotically and physically, impossiblo to dotormino,
o priori, vhich bohaviour of o Stato may bo considorcd as "eggrossion undor
intcrnntional lav®,

Bocondly 1t is inndmiesible to Judgo on tho cxistonoo or non-oxistoncc of
"oggrossion” on tho nele of tho concroto bohaviour of a Stato only, without
taking simultanoously into considoration tho objootivo olomont of tho ooncopt
of aggrossions tho "aggrossivo intontion®,

(b) But ovon 1f tho dcfinition of aggrossion woro thoorotioally poesidlo,
1% would not bo dosiraeblo, for mractical roasons, to draw up swoh a dofinitien,

In complicatod ocasos - and 1t 1s only in such casos thot a dofinition of
aggrosseicn would havo any pruotiocal waluo at all - tho diffioultios of
dotormining tho aggrossor would bo_so groat that tho oxistonco of o dofinition

of aggrossion would appoar o rathor unimportant, in somo casoe ovon &
disturding, factor, Thms, for instanco, in tho cnso of an arxmod onflich
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Detween States or amxng & group of Stabee, Medbyaxeriod of
mlowdersbeniings, political tension, general armment, mohilivation, ete.,
the fact that there is & definition of aggressicn enumereting aots to be
oonsidered as test of aggression, would scarecsly have any preoctioal
imporbance . '

Yt 1s in the seme oxder of idcas that the League of Bations' Permonent
Mvisory Qommission (0pinicn of She Belglan, Brazilian, French and Svedish
delegations) mads the following statement vith regard to the virtue of teets
of aggressions "in tLo adeence of any indisputebls test, governmente oan
caly judge by en impresaion wpon the most vericus factors, suoh as the politteal
abtitude of the possible sgaresscr, his Jropaganda, the attitude of his gprees )
and popplation, and his polioy on She internationsl market, otc,"





