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Preface

In submitting the present paper to the International Law Comm1ssion

(§J2011d ;Report on a cJa.f't code of' 0t£ences !eiD!t the 1?MC' and UWntj ot

8Qk1pd) we wish to present the following briet observations:

The text of chapter I, D has been Siven a defini te form, so that, atter

4I8cussion and adoptIon by the Comadssion, it m1ght be submitted to soverDmenta
. 1n applicatIon of artiole 16 (g) and (h) of the statute of the InternatIonal

Law CODmission.

A chapter has been devoted to the question of the possibil1~y aDd

a4Tisability or a definition of "aggression". 'Ibis subject has been very Ilightl7

touohed upon in our first report on the draft oode of of'tenees asainst the peace

am security of mankind, ltec&use we were of the opinion that any attempt to

c1etine the ooncept of aggression "would prove to be a pure waat of time".-.I

Bovever, considerins the General Assembly resolution 378 :B CV) of

17 November 1950 on the Duties of State!J 1n tbe evo::lt of the outbroU of

hostilities which requesta the International Law Commission to exaDdne ~~

questlon ot the d.etlnition of aesres8ion in conjunction vith -.tters u.r

oonsideration by the International Law CODDie.ion, that ie in conJunctiOft v1~

the c1ratt oode of offences aaainst the peace an4 security ot DBDldn4, we baTe

a.alt also with this question, thus providing the COIID1slion v1th a vorldns
paper.

With regard to the manner in Which ve approached this proble., ve wiah to
_ke the following reoarks:

'!he various League of Nations COIIIIllesiona whIch, in the past, bave clealt

nth the question ot the definition of assre8eion have followed a pll'el7~

~. Due to this method of approach, the que8tion ot the poesIbUIt7 aa4

4esirability of a detInition of aegression ba8 not yet tClUDd a genera1l7 acoepte4

poelt1T8 solution.

In oontrast to the above IlI8thod ot vork uee4 by the League of lIatlOD11

C0llD18Sio~ I we ventured to undertake a~ approach to the problem whIoh

oentree on the syste-.tic analysis ot the "notion of assree8ion". In our view,

only this way ot examining the subJec.,t leads to definitive oonclueions.

In concluding, we wi8h to obeerve that, in order to, tacI1itate the york of .

the CODIID1ssion, .,~ II has beeri c1ratted so as to serve &8 the baSte tor the

text to be submitted by the C~.sion to the General ua.ly.

j
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Chapter I

DNtt code of o1'1'8OO8S eS! 1.~t~_;('~~

end eeour1tl of me nld.nd

A. Introc1ue tlon

By resolution 177 (11), paregreph (:!!), tbe Ge."'lSrel Ageem;1J' reque.ted the

Internatlc:me1 L-v Ccwn1ulon to prepare e dreft COd3 of off'onoes e881Jl8t the

peace em security of .n1dJ2d, 1nd1oet1ne; elee~1y the plees to be eccorded to the

prlDclp1ea ot intermtlcmel lew reeosn1z8d in the eb8rtn:- df the lUmbers
TrJ.bune1 eD4 1n the judgment ot the 'l'r1buD!tl" .

At lta first S8S81oo, the Commisslon eppo1nted Hr.. Jean Splropoulo8 8pec1al

Repporte\ut 011 thls BUb3eet end 1nVl tsd him to prepere e working 1'81'81: tor
wleS••lon to the CCIIJI188ion et 1ta eeecmd _881on. The Conrn1881OD eJ.ao declcs.4

tbet e qu••tlc:mD81re lIhould be elrcul8ted to 8O."emments 1nqll1r1J2s w!let otf'aaoe.,

8part trom. 1:11088 det1md in the ch8rter eM JuigtDent of ~ nUmbers TrlbuDel,

ao.u4, 1n their vlew, be 1Dcludecl 1L the ~tt..codB.

At ItA 8ecCDl ...ion, the IDternatlCMl IA!v CODD11581on 8Dtm1ne4. tbe re~

ot the .pec181 Rapporteur (A/CB.4/2IJ) ua1l2s It Ei8 8 be£;ls far lte cl1.cusslcm. fte

00IIII1..1011 e180 toot into ccma1GsrB tlcm the repl1es· :-ooelvod trom p61:awnta

(A/CB.4/19, J18rt rI, A/CIf.4/19/AI1d..l ancl A/CIf.4/19/Add.2) to lts que.tlcma1re.

The clraft code vh1ch bes been. prapel'84 by B dre:tt1na sub-OODID1ttee compos. of

Me..... Al1'8rO, JIu4aon IIJ24S~.· (see Report of the InterJ]fJtlaael LMr

Ca.l.101l oO'ntrtDs lta aeccm4 1188alon, Generel Aaaemb~, attic1-l Recorda:

Nth se.sleD, SUIJPJ.e-nt 110. 12 (A/13l.6, p. 17) 18 conte1!le4 ln c10cwDInt

A/CIf.4/R.6 1dl1oh .a e1reaq been di8tributed to the members of the COIIII1..1011.

1'bI 8bcw. c!rett wc..mot 418Oua.4 b7 the CCIJDI18slon, but referred to ~
.;peolel BaP)Orteur 11110 .s requ••te4 to ccmtiD18 the YOrk of the COID1••1OD eDll to

n"blllt e 1\lrtber report et ita thlrd 88.1011.

At ita 8lat .etins the Ce-1••1C11 adopted tbet pe:-t of ita report to.-the

a..ral A....11 vb.1ch c'1DOeme4 the dreft code ot offences e881nIJt the peace8_ aeourlt7 of .:IlldD4.
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B. The NEt of the Interneticmal Lev CCIIDII11810n before the
H"fEJi ses8ion 0l't1i8 General As~m!)Ii

1. YUle the part of the report 88 ebove .ntionecl cl1d not give rise to epeei,l

418cueelon 1n the General A8sembl.", the pert conte1n1ns the formula tion ot the

lU.mberg Principles umerteken by the Intermtione1 Lew Commission oftered

to the delesete8 of the Sixth C<BD1ttee the opportunity of cODlDBnt1ng on th_

pr1!Jclples. Accord1ng to General Assembly..Nsolution A88 (V) of 12 December 1950,

the Internationel Lev Camn188ion when preper1ns the dreft code of otfencea epinat

the peace. .end security of menldnd, is requested to teke into eccount the eboTe

ccaa.nts ee well e8 eventuel observations mede by Govermaentl on the s81d

tOl'llll1et1on.

The tA3xt of the abo'l'e resolution of the GeMrel Aseemb17 reeds es tollon:

The General AI8embg,

.vips 9aD.S1derad :p!rt III (Formulet1on ot the Nurnbers principles) of the

report of the Internetione1 Lew CClDlD1S8io~. on the work of its second 8888ion,

Recollecting thet the GeI181"8l AsoemblJ', b~ its resolution 95 (I) of..

II December 1946, U1l8n1mou.sly e:tt1rm9d the prinoiples of 1ntezmeti~l lev

rec08111r.ed by the charter srJ1 Jud~nt of the Ru.""D.berg Tribunel,

Cons1~1·1.T1g U1at, by Its resolution 177 .(.II) of 21 November 19111, the

Oene1'8l Asssm'bly d.1rected tha International Lew Comm188ionto tormulete..tho..

~1ples.~ em elao to prepare e d:rett code of offences 888wt the peace eDd

880urity of menldnd,

£.onel~:!."Ss thet the Internatlonel law C0JmD18sion he8 foa=DlJleted certain

pr1!Jc:l~<l.e8 racogn1zed, eccord1ns to the Ccmun1M1oJ1, in the. Charter end ",wpent

tit the NUm'berg Tribune1 .. end thet DltI11 deleeettons he7e IDeas 'obeer"fetlons dur1lW
tbe fifth sess10n ot the Generel Aesembl;y on thi8 torDlllat10J1,

9ons1~r1ngtb8t 1t is approprlaw to sive the Governments of Member stete.

tu1l opportunitl to 1'urD1eh their obeerva.t1ans 01'1 this formuletion,

1. Invitee the Governments ot Member stetes to tum1sh their observet10D8
~.... .

sCCQl'd1ns13 J

2. Reg.~~ the Inteft]8 tionel av Camm1s81on, in preperins the ~ft code of

offences eea1nst the peece end securiV of menldnd, to tekB eccount ot the

o....""tlO11~· mu on th1. toruu18t1O:rt' by 4alept1ou dur'1As toM f'1:tth _a101l

of the Qell8l"'8l. beemb.1¥ em ot rn:q .Q'b8e1T8t.1oDe which -7 be _de bl
, !

r

oor.~te.
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2. With aprd to tbe OCl8lleDU OD the fOlSlat101l of the 1Itimbers pr1Dolp1e1

•• _ the nr10ua 4a1ept1oaa 111 the 81Xth Cc.tttee • fte to drn

ettent1cm to the to~ teota:

(.) Pert of the er!ticl_, b.r oertelft 4eleptlana, 011 the tOlWl1etlon ~t

t.he lfiimbers pftDOlpJe. 1a cOUDter~j","4'b7 aateMDta of othel' u]epU-.

ePP'OY!Ds tbe text nbm1tte4 \7 the Int.:rDet1cmel X.V Oomm1e.1OD.

(1)>) A. sre8t clee1 ot tbe ersu-Ilte ptt torth esa1lUlt the vor41Ds ot. the..

toNUlet1on of tile ODe 01' the other of the lfilmbers p-1DClp1e. be4 elreeq

be_ teJam 1Jlto eooount 'b1 the Interaat10ul IaY O~..lcry. when e1a'bomt1zlB

tJae text 8UbIdtte4 to ~ CJemre1 A••JII)~.

(0) J1Del17,'" critl01. eD4 8UgIltloaa were _cia bl 0D8 (1Z'two'

cJ81ellte. CIDl1, while the nit ot the aUty ~~satel comprl.1Ds the S1x'tl1

Cc I "tee 414 _t~.. arq Tlew OIl tile _bJaot SA qU&etlon, I teet vh10b

Jdsbt 'be iDterJlftte4 ea en eppronl ot tile' text uac1er 41IOU81cm.

tJadal' tbe.. cl1'OU118tencel • haye thon.t 1t vi. to retrem trea erq

piUTe ....Uau. aD W ••tte1', .1e8V!Jte to the IDteraet1cme1 !Itv Caaua1••1ca

tbe imUetiV8 to be ••n.
C. Vi_ e 'Iou 111 the SiXth Coaan1ttee

cm r Pr1Do - I I I

t.raetloaa
! C ..lOD

The C<m:neDta, 1»7 c1e1ept1c:m.e 1n tbe Sixth OC-1 t te8, cm the text of the

I8m'bdS Pr1Dclpl. •• tonll1e.te4 b1 tJse Intemet10ael u,v COIIID'1ea1on reter both

to tJIe ., 111 vh:1Gll tbe IDtemet1cael laY Cc.d..1cm hel em1_sed or ••cute4

Its tNk iD 88D1,:rel eDd to the apeolfl0 tOlS18t101l ot tbe pr1:1c1plee b1 the

1JlteJlDttiCQltl ~., CaiII1.1cm. '!'be to:.lovtDs 18118888 hoIl the 8W1111S17 reoorda

tJIt t'be 81xtb C(.fGll1ttee, ea reproc1lloed ea be1J2s 1l1uetretl'" of the poelt1o!1

.keD 1»1 the nrlOQ' 4181ept1au W1th reserd. to the tOl'llU1etlcm of the

Iliimbe1'8 prinoiplea.,

':t
".~

.,.···~~·lt
~,\...
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I. General views on the vg in whi.ch th.!Jnternatloml ~J!

~sa~.cm 8PEP!-5btd ~ '%f9~d it, tuk

(.I) Bcae delese,tiCD8 cr1tici.d the decision ot the IDtematiOD8l Iav

Caaission not to examine whether the principles' recosnilK b7 the charter u4

3udsment ot the Burabers Tribune.!. were or were not principles ot 1ntematlODa1

lftv, while other 4elesati0D8 approved the decision ot the CCIIIIl1s"aiCllD•

.AMADO (BBAZIL): (A/c.6/BB.231, PP. 131-132# /!ibaJ third sroup £1Dclu41DS
Mr. Anedo hDJIjeJiJ vas ot the opinion that the CavAl1ssion ehoul4 restrict itself

to the decisions which it bad taken P2'9v1ousl1' t~A"';, 81DCe the GftDlral Ae.embq

Md eanctioned the NUmbers principles in %'8801utilon 95 (I) et II De~r 1946,

thu task ot the 0<llllL1ss1on vas not to expre8s em;r apprectatlO1l ot thoee pr1Do1plats

as ,r1nciples ot intematiODa1 law but _rel1 to tonaulate~••• The th1rd

theela had been accepted.

CIl'UtlCl'T (France) (SR.232, P. 141) Paresra1i~ 36 ot the 00llll18S1011'S

report reca] Jed the ccmclueian reached b7 the OCIIa1ss1on at it. first .ss1em

and &P1'%'Oved at the fourth aesaiem ot the GeDereJ. As..b~ that the task ot the
.''CCIIIIl11381on was not to express arq' apprec1at1an et the Kumbers pr1Jlo1plee as

princ1ples ot the 1nteraat1oaa1 lay,. but mere17 to tonmlate~. Yet,"

Professor Ru4ean had. noted in hi. reeervat1an, ,the "Ca1III1ss1cn had DOt altogether

adbered to that new 111 1ts later york, With the result that then had been sC1D8

doubt as to the Juridical character of the tomulation. Tbe B{imbers .1'~

1teelt reCOSD1Md that it ccmetituted part of posit1ve 1Dteraaticmal law.

Tat vas also OCDtu.d b7 General Aasemb17 resolut1on 177 (II), which 1D41cate4

that the princ1ples to be formulated b;y the CCIIIIL1ss1an should eftDt.] '1' t1D4 a

place in the code ot offences &plnst the peace and eeourit7 ot .-nJdD4••••

It vu theretore the CCIIIIIl1es1on's dut7 to detel'lldM the 3uridical character ot

the BUmbers princ1ples, in preparation for their subsequent co41t1oat1C1l ..

exist". princ1ples of' pos1ti... internat10nal laY•••••

TIRADO (Mex1oo), (SR.233, P. 145) In 1ts :report ell it. ..0cm4 ....lca, *
IDtenat100al IAv C<wt1ss1an hacl stated t1at 1t OOD81dered it as its tuk DOt to
expres8 azv &wreciat1CID ot the lIUmbers princ1ple... »r1D01p1es of 1Dteftatlaa1J.

laY, b..Lt _rel1 to foZ'llUlate the bul0 conoept.. Tha't vu tile proper appa-oaoh.

11 The reterenoe. are to tbe .~ ftoorU pr1nte4. :lA QeDen.1 Ae."~ J'1fth
SesS1on, Ottlc1al Beoorc1a, ~1Xth CcIa1ttee.

!



••

•
IJ.

.. I

There was no doubt that the charter and Judgment created new concepts in the

field of international cr1m.1nal law, some of which were in contradiction w1t..b

the rules and principles prM81l1ng prior to the time they were proclaimed••••

A decision as to whether or not those principles were principles of internat1aa&1

law was another matter, not within the terms of reference of the International

Law Commission.

TIRADO (Mexico): (SR.237, p. 182) '!he Mexican d.elegstion bad felt that

the Commdssion had been Justified tn confining itself to the formulation ot
those principles without considering whether or not they t-rere principles ot
international law.

P:ETREN (Sweden): (SR.233, p. 146) It mattered little whether it waa .1d

that the principles had e~isted before the creation of the Tribunal or that the

charter and the Tribunal had created them, since it had finally been recOfJD!ze4

that they did exist.

PETREN (Sweden): (SR.233, p. 146) '!he second stage was the tOrDlllation ot
the NUmberg principles. 'n1at was ohiefly a matter of seleotion and worcl1ns aD4

not of creating or affirming new law.
M:>ROZOV (USSR): (SR.234, p, 156) Mr. Morozov thought it necessarY' to refute

the allesation that the 00llll1i8810n had DOt correctly interpr6t.,d the task ent%\l8te4

to it by the General Assembly. b.t assertion bad come mainly from the

representatives of France and of the Netherlands. Mr. Spiropoulos bacl admirab17

defended the CoDD1ssion's point ot view, and had ad_Deed DIOst ot the argwaente

which Mr. Morozov had intended to U8e. The International La~' 00lllli8810n had

based lt~ work on General Assembly re80lution 177 (II) and had kept e-.ot17 to

1ts terms. •••• '!he International law 00DlD16aion vas ot the opinion that lta

duty was not to expres8 any appreciatlon ot the principles att1rm&d in the

lIUrnbers charter, but merely to torJallate them. 'lbat vas the only correot ..

lnterpretation.

TARAZI (Syria): (SB.2~', p. 159) Be 8&i4 the task ot the 00lllD1881on bad.

been to fOrDl1late the principle8 contained in the NUmbers charter an4 Ju4gllenti

to extract them, 80 to speak. Ita b.18iness bad been sole17 to gift Juasmente of

tacts, not ot value •••• (p. 160) '!he c1en1opleut ot internatlonal penal law WIM14

be promoted not by attemptins to paS8 Juc1glllent on thoee principles, but bl

en4e&wuring to claritY' and 8111Phaalze them.

A:BOOII (Iran : .



ABDOB (Ire.n): (SR.235, p. 160) Hf-"l did '.lot agree with the French

representative that the International Law Commission ought to have decided to

what extent the principles contained in the Nurnberg charter and Judgment were

principles of international law. The General Assembly had affinned and then

reaffirmed the NUrnberg prine iples by its resolut iOM 95 (I) end 177 (rr) j end

the task of the International Law ComndsBion was therefore not to express opinions

on those principles aa principles of international law, but stmply to formulate

them.
VAN GLABBEKE (Belgium): (SR.235, p. 161) The International Law Commission

had been instructed by the General Assembly to formulate princip1'.... and DOth1rJs

bat pr1nc1plea ... ot 1ntexnnt1ona1 law. It m1Sht therotore hava been asked vhetber

all the principles contained in the charter of the Nurnberg tribunal, which the

letter bad applied, were in fact principles of international law either beeause

they were part of internst'ional law before the NUrnberg trial or because they

could be described ae new international law.

.SU (CI1in&): (SR.235, p. 164) '!here had also been discussions in the

,"J~;' '. cemuttee .. to whether the International Law Commission should have

expressed~ appreciation of the NUrnberg principles as principles of law. He

took the view of th;';\ maJority of the International Law Conmission, which had not

cOWJidol"ed that to be its task.

CABANA (Venezuela \ : (SR .235, p. 165) He went on to speak of the d ,+­

which had been expressed as to whether the International lAw Com.ission nad Ot:HJiL

right to limit itself to formulating the NUrbberg principles without appreciating

their value. M:>st of those doubts had been dispelled by the brilliant statement

of the Greek representative. In his delegation's opinion, such an appreciation

was not required under General Assembly resolution and would have served no

Plrpose.

CABANA (VdDezuela): (SR.235, p. 165) His delegation thought that the

tOrDlllation of the Iltrnberg principles was only a stage in the process of the

codification of inte~nat~.onal law. Certain representatives, amongst them the

representative of Yugoslavia, had D8intained the contrary opinion, and had

alleged that resolution 95 (I) of the General Assembly had affirmed tbat the

principles recosnized by the 6hArter' and Judement of the NUrnberg Tribunal were

principles of international law. .fbe Assembly had not ,stated that all the

principles appearing in those two instrument. were principles of international

law. It would therefore be well to am.! e thott& doouments with a view to deciding
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~lhi(;~ were the principles included which might be considered ae principles ot
ln~~rnutiondl law and accepted as s~ch.

3J:NGE (Argentina): (SR.235·, p. 166) It was, however, inadmissible to

(;onsidP-r tha~' the General Assembly had regarded as rules of international law

principles whivh had not even yet been formulated, especially in view of the tact

that it had adopted a second resolution instructing the International Law

Ce-JlIJ1saion to assume that task. It was clearly implied in the operative part ot
r~B~l'.ltion 95 (1) that the Assembly bad. merely oonfirmed the prinCiples of

int€:rnational law recognized in the charter and judgment or NUrbberg. A detaUe4

ccns:io=ation o~ the text of that reBolut~~~ shoved that the International Law

Corunree Ion was called upon to fonmlatb principle.q which had to be (R.) prlnc1~

ef incernational law, and (b) reoogo1.sed by tbe IUrDberg obarter 800 TrlbaDal.

Th'1. t meuns that the General Assembly had not confirmed eJ.l the principles

8,cknmdadged at NUrnberg and that, as & result, it had not considered as

prill,:}iples of international law all the principles, without exception, on which

the C~larte:r is based, or which have been accepted by the Tribunal.

:5JN].'E (Argentina): (SR.235, p. 166) 'Die contention in parsgrnph 96 o~ the

rspr:rt of the Inten18.tional Law Coum1ss1on was unfounded.

LOBe {Pak1stan): (SR.236, p. 174) As the General Aaeemb1.7 baG.~ the

Nu~~t~rg principles by its resolution 95 (I), the task assigned to the

IcteI"flAtional Law Comm1ssion under the terms of pareere.ph (a). of resolution 177 (11)

was n~t to state an opinion on these principles as principleS ot interaatlooal

law, but purely and s1.mply to fonzulAte them.

lDBO (Pakistan): (SR.236, p. 174) His delegation shared the doubts of the

Int.ernational Law CCXIID1ssion on the SUbject of the Tribunal' 8 statement to the

effect that the NUrnberg charter was the expression of international lav at the

t1ms of tbe crf)at1on of the Tribunal. 'Ibe Ju4gm8nt of the Tribunal had

ccnsidere.bly extended the scope of the NUrnberg charter and its fln4inss, .and

thel'e Wab 8. consequent doubt as to the Juridical nature of the tol"llLllation a40pMcl.

RO:s!rI>ON (Israel): (SR.236, p. 175) Be shared bhe views of the French

representative with resard to ~e vark ot the InternatIonal Law Coaal8,.lon v1th11l

the J.1m.ited area. ot ita l"eee&rCh. '!be International Law 00aD18s1on had been..
1.netzucted by General As~ resolutions 95 (I) and 177 (11) to form.l1ate the

pr1~lples ena.oted by the LoMon charter and applied in the ju4pent of BlrnbeI1l I

and recognized 1n both the ~barter and. the .)1cJpent. It se..d obv1.OU8 tbat tIl.

tlOQ or
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recognition of principles loa1ca1ly implied that they had existed previously.

'!he General Assembly bad adopted the view expressed by the International Military

Tribunal that its charter was the expression of international law eXisting at the

time of its creation, and he regretted that the International Law Commission

had not sone more deeply into the question.

GOTrLIEB (Czechoslovalda): (SR.238, p. 187) In the view of his delegation,

the Commission bad in the main correctly interpreted its task under 'General

Assembly resolution 177 (11) and rightly confined itself to the fortIlllation of

the principles of the NUmberg charter, and judgment. 'Dlat did not,iDean that

his delegation necessarily agreed with all of the principles as fornulated by

the CODItd.ssion.

MAXl"OS (USA): (SR.233, p. 147) It would be fruitless to question

resolution 95 (I), in which the General Assembly had affirmed the Nurnberg

principles •••• even as it would be pre~ture at present to discuss the

principles formulat£d by the COIIIIl1ssion. The appropriate time to discuss them

would be after the Comm1eaion bad incorporated them in the code of offences,

1n doing which it would no doubt take the views expreesed in the ,1xth CC it..

into account.

BAR'1OO (\Yugoslavia): (SR.234, p. 150) '!he lltgoslav delegation considered

that the International Law CoDm1esion 1D1st formulate the legal principles stated

in the charter and Judgment of the Rirnberg Ifribunal • principles which had

already been an integral part of intemational law at the time • so as to ensure

c1efinite application in the fUture.

ROBER'l6 (Uliion of South Ah-ica): (SR.237, p. 181) '!he International Law

CClIlIIl1ssion bad not ascertained whether the principles oontained in the oharter

and JUdgment constituted principles of international law; it had simply noted

those principles, having regard to the fact that they had been affirmed by the

General Assembly. '!he General Assembly was not a legislative body, and it could

not be accepted that the principles contained in the charter and judgment were

principles of international law solely because the NUrnbers Tribunal had

recognized them as such. The main objection of hie delegation to the report vat',

therefore, that it left a doubt as to the international recognition of those

principles as fOrDlllated. Articl& 13 1 (~) of tbo lJD1ted latl0D8 Charter reQ,u1nd

the General Assembly to enc~ the development of international law and its
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codification, and it ws for the Internati~lLaw Co~ssion to _lDI .

recOIIIIDendations to the Assembly tor tbat plrpose. It 'fIIas difficult to Me Jaov

the Commission could be ot any assistance to the Aaeem':.oly, if it expressed ao

opinion on the principles in question.

JIMENEZ DE ARBJHAGA (Urug\l&Y): (SB.234, p. '154) Whether or not the

HUrnberg princ1pleswere principles of positive law in 1945, the1 oertalD17

were today.... Be therefore considered. that it vau.ld be u..%ee8 to question tile

positive Juridical nature that those principles now posseseed.

SUL~ (Jrsypt): (SR.234, p. 155) lfeYerthelesa, the onl7 organ 1Ihtoh ba4

affirmed the legeJ. character ot the NUmbers principles vu a politioal ODe

and the silence of the Jurlcl1oa1 organs vtth reeard to a question which obY1CUlr

tell vithin their competence _s regrettable.

(02) SC1118 delegates expressed the new that the task or the Interaatioaal

Law CODIJl1ssion was not only to tOl'llUate the BUrnbers principles lilt a1ao the

principles undsr1yi'08 the c~ter and Judgment vbile other deJ.esatea appr0w4 •

decision or the COIIIII1S8ion•

CBAtJlC)!fT (France): (6:8.232, p. 141) A proposal -.de at the tt. to tII8

etrect that the CC8I1s8ion ehQlld tOl"lallate, not onl7 the priuoiplee reoosntse4

in the charter aDd J'las-nt, but aleo those un4erl71ns the charter aD4 .)l-.nt,

had been reJected by the Collll18sioo (A/AC.4/22, pep 23), althoJsb the Qenera1

Assembl7 resolution 95 (I) clear17 called tor the tonallatioo ot ))oth. It tile

Cc:.D1esionts interpretation vere adopted, lt VO\llclll8&ll tbat the t'Io

wb-paresrapha ot that resolution sald one and. the MM thi••, whlch ..

ob'Vlous17 not the case.... '!he task entnlsted to the Caal..lon, th....fore, IIa4

'DOt been to proyl4e historical coaIeDtAri.. on the oharter &Dd J'lc1p8nt, or to

throw 801D8 light on 8eparate polnts cODta1Ded therein, but to establiah tile

un4erl1ias prlnciplea with a view to uel.tins the f\lblre 4nelOfllMnt of

internatioaaJ. penal law.

ISO (Ohlna): (8.235, p. JB.) .... Qearaee Scelle bad ubel the IDt.-\loaal
Law CCIIII1l18lon to ICInIIllate the principles upcn which the airnbers charter ..

be.ae4, inatea4 or contlnins themaelves to 8u _ r l~~ oertain ot tb.ea. •

c1ec181on "taken b7 the International Law Co-1eelon to ""eat tbat JIOIOMl.,..

Juetltled, but he t,hotlfJbt that the CCIB1salO11 vou.l4 not ba.. beeD vroas17
lnterpret1ns ita tema of reterenoe it it IIa4 accepted Hr. SoeUe'. prOpoBl.

It ..... _tter of two 4.1ffereot .thoU, both equa1~ lesltt.te. Be ...14 »w
pretelYe4 the _th04 8Uf!8e8te4 b1' Ml". C:~Ue. ••



BAILARD (AustreJ.ia): (8B.236, p. 161) 'lhe Inte:national law Coamis81on

bad fUlfilled its task and its interpretation of resolution 177 (II) had been

oorrect. It had been argued that the Coum1ssion had formulated rules ot law

instead of principles and that tt should have formulated the general principles
. .. ..
ot international law on whioh the Niirnberg oharter and Judement were based. 'lbe

YOrdi'q38 of re~olution 177 (II) .perhaps contained a latent ambiguity, and

subsequent discussion showed that the word "principles" was used in a l008e sense

in the resolution. S1nce a code shoul~ ~ont..aln rulea of law re. ',her than

principles, it could not be said that the C01IID1ss1on's interpretation was wrong.

FITZMt\URICE (United Kingdom): (SR.233, p. 144) The Goumi8Sion had not

been as1:'3d to fOrDlllate the general rules of internat10nal law on which the

NUmberg principles had been based. It had been asked to fOrDlllate the principles

themselves, as they were actually expressed in the NUmberg charter. The

Commission itself had adopted that attitude and on the whole it had done extremely­

well.

SPnqoPOULOS (Greece): (8R .234, p. 152) •••• the terms of reference g1ven to

the International Law COIII!l1ssion were simply to fornlllate the NUrnbe~ principles,

and not the principles on which these were based.

(c) Some delegates found the International Law COI1ID1ssion gu.1lty of certain-
Omi88ions •

BAR'IQS (Yugoslavia): (8R.234, p. 151) Mr. Bartos then took up two essential

principles w1th which \he HUrnberg Tribunal had been concerned and which the

Internat10nal Law C0IIIIl1ssion had taUed to fOnll1late: the pr1nciple "nulla p08,na

tine le&!." and the principle accord1ng to whioh membership in a or1m1nal

orgaa1zation conati tuted a cr1me under 1nternational law. '.the f1rst pr1nciple ba4

been cited by the defence at the NUmbers trials and been reJected by the Tribunal.

'!he !usoslav delegat10n felt that the International Law Cama1ss1on bad cOlllll1tted

a partiCUlarly serious omission by faUing to for.au1ate that pr1no1ple, s1nce the

other principles stated did not tix the penalt1eo. '!hat pr1nciple, which we one

currently applied aDd wh1ch bad been proclaimed in the UntvereaJ. Declarat10n ot
BWllan Bight8, should theretore be included. '!be second principle, acoord1ng to

which mere ID8mbereb1p in cr1.m1nal organizatlona which had as their ptrpoee the

cClD1s8ion or cr1.m8s asainat peace, war crime8 and or1mes asa1nat hu-.nity
/

constituted a crilae under 1nterm.tioDAl law, vas inoonte,tably one or the

principles recognized at almberg. i It bad been asserted that ors_lzat1ona noh
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as tllo SS, the SD and the SA were essontially German croat1ona. Tba' vne not tl.1e

bnee. Similar organ1mtiona had always eXisted, in part1cular orsanimti0b8 ot,
volunteers wh1ch :filtered into othor countr1es, or which took the tom of pUl11t1ft

expeditions vested v1th broad powers. In the opinion of the Yugoslav delesation,

such activ1tie8 constituted not morely participat10n in too execut'on of cn-a

asa1net poe.ea, war cr1moe, nnd crimos against hlJ'Dll-D1tl, as the Intemat10aal law

CClllldssion o0D81dored, but speoiel forms of cr:1m1nnl nctivit,. 1n wnr-t1llo.

. 'mRAZI (S1Tia): (SR.235, p. 159) The Internat10nnl Lay CcmD1es1cm b04 .

UDfortunatol.Y n~ po1ntod out that the NUmborS Tr1bunal had boon 1DIJtructod to tl7

only 1IitU' cr'm1 anll whose ottonco8 had no pc.rt1cular fJ00SJ"CoPhl00J. loooJ.ll8t1on•••

Nor bnd Intornat1<mD.l Iav Caaise100 mont1oned too principlE> ot group re8p0D81b~lt7.

Thirdly, thD CcaUsa1an should bQvt) mont10a0d in. 1ts ~port the Trtb\moJ.'s

intorprotat1an ot tho rulo euJ.1!p: crimon 81120 1069. nulla poena s1BQ 1080, and oJ.ao

Art1clo 11 ar tho ohartor, which laid down toot abI porecm calv1ctod by the

IDtornnt1cmal Tr1bunnl JIL1ght QJ.ao bo chnrSOd Vetoro a mtiOOG1 tribunal. It would

ba~ boon ox.tre1D:J17 'WIOtW. for ezJ.y futuro 1ntomatlODal 3u41c1OJ. orpn1.tiCID it
tho.t pr1noiplo hB4 boon thoroushl1 omm1ned .

VA1I GIA'BBRII (Bolei,.), (SB.23', P. 162) When tbo pr1nciploe .. tor.lato4

by tho Intoraat10DAl IAv CQIIID.188iOll woro bo1nB cons1derod, 1t V88 tlttiDs to 1JIIu1IQ
it IJCIII) pr1Dclploe bD4 boon ca1tte4. That waa \DloubtocU7 too rouCh tor tbo

obeonat1cma ot .~ 1'Oproeontat1vo., 1nolud1nS thoeo .ot J'.reDoo and 1\Is08lav1a, Vbo

hn4 roton-od to prmolplos which woro not D¥Jntlc:m04 in too :report ot tbo

Intol'Dat1cmal IAv ea.'.81cc. It vu oQ.ually rosrottab1e thAt tho -.bore ot tlat

ee-s.881OD lad· CCDC1udod that the1 'WOre not oxpoctod to deal Vith tbo proylaloae

CCIDOOmiDS procoduro, Which wore in tbo charter 8nd Which too Tr1b\DIJ. h84 appll04.

The lfiirDbers tr1al bad catab11abod too pr1no1plo that a war criminal could be tr104

In abaent1D. 8D4 tbat frail the eontonco, which m18ht oall tor the 40ath poDA]t7,

tbo1'O vu no aoppoal•••• (p. 163). a» bad alread11D41C8tod e~ ~ia.1CD8 ...

tboro JI1Bht be otho1'll, tor o,..-plo tho princlplo ot the cJ1m1JMll roapcmalbUlt7 of
. .

orr"lmtlcaa, a pr1Do1plo vh10h would IIfSkr\ 1t poee1blD to protIoouto 1D41'ri41818

booauao ot thoir attUlat1cm to a srout which ha4 booD c1oolarod mm'.] b7 a

.1u41c18l c1oc1alco.

BU1IJI (ArBontma): (aB. 235, P. 166) '1'bo t1rat raark whioh fJPJ'US to 1ISD4'

vaa that tho Intonat1CDl1 IAv C<mD1881cc had DOt torauJAte4 o.ll tbo pr1Dc1J1ea of

tDtomatlcaal law o.omowlodged 1n tho lUmbers chartor 8D4 3''''puIlt. For ~,.

it nl'd not tOll1ulatod the pr1DClplD ot tho DCG"J'Otroaot1T1t7 ot pom] law, '*lOll 1JIIl.

fut



prmciple or the ncm-retroactiv1ty of penal laws h~d not been incorporated in the

formulation, it -'8 not surprising that the OODlJlissiOll bad tailed to take into

aCOOUllt similar pl"inciples, or other consequences of the principle nulla -ena

eme lee C1r non biB in Id~m or in dubio ~o reo, and 80 forth.

LO:BO (~lstall): (SR. 236, p. 173) The pl:'inoiples formulated in the repo::-t

did not include all those pl"ocla1med. in the charter and Judgement of the NUmberg

'!ribuDal. ~heY' did not even ex~ss the essenoe of those prmciples, since the

Jll8Xim nuLlum crimen sine lege, nulla P?2no. sine lef16, whioh the Tribunal had not

applied 1n the lIUrnberg trial, bad been 1mpllclt17 reoognized by the Coaaission.

Ccmaequantly, neither the ~1nciple of ~st facto punishment reoosnized in the

oharter an4 JUdeement of the lUmberS TribUDal nor the principle at the criminal

reepmeibillty of' groups aDd organizations defined in artioles 9, 10 and 11 at the

ltUrnborg charter appeared in the tormulaticm.

MAtJRTUA. (Pew): (BR. 237, p. 180) The intemal law at all countries taoit17

aocepted tho prinoiple of' nullum cr~ sma leae. In interaatiCJl18l lav that

prmoiple should be expreesl1 stated to avoid a.ll possibility ot misUDderetlm41ne.
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(.", ) ~.":"~.:..~~t.:L::'~rn1pe Pr1nc1ile I

Al~M (.8reI.11): .(sR!231,:pt 132) P:'ino1ple 1, b8aed. on the first p:!resreph

of ert1e!e 6 of tbe cber.ter of the NUmberg Tr1~1, W88 the found.et1on of ell

1ntertlet1C118l orlm1n81 ~w 1n th8t it eftin6d th9 ~e:ponoJ.b111ty of.. the irtdlv1due1

1a the cOJllll1lSs100 ot intemet1ol'll!ll crime". t-l~~over, it .wee e cr.ystel11zetlon of

the ettcete mede b1 e greet meny Jurists to wee ken the tred1t10Ml doctrine under

which stete. were the only aubjecta of interr~t~onol lBw••••

ROLtltJ. (Netherlenda): (BR/232, p, 137) ~.r. Roltng ~1d thet pr1nciple I

vel of greet :1mportence end could be edopted ~8 it stood.

MR'J.'(B (YuS08le~1eh (SR.234, p, 150) W1th. reserd.·to Pr1nciple I, the

YUSOllle~ deleget1c:m egreed with either delegetiane tbst e1though t~lt principle

veil correct, 1t ,had been dretted in too ger:.erel..tera. In feet, 1t should beve

been spec1f1ed thet "eQ person who ocmn1bJ en act wh1ch eocord-ins. to the

mmciplee of N'tirnbers oonst1tute. e or1.me under 1n~met1onel lev 1.

~·e5po!"~1blfll tt.n!,~for end l1eUe to pmillbment. I1 AIJ the Intol"D8t10l'181 ~v.-Comm1s.ion

h~,.l <'fk; h:~..,.r.. ~~~:'.~ to formulete the principle8 of 1t&lmbel'8, it must be mede oleer

the t 'the cr1Jlles in quelt1cm were orimel recosnir.e4 ee 8Uch b1 the charter of

NUmbers aDd not inUtl"Qet10D1!1l criJel in generel... .

I«JROZOV (UfIm): (SR.234, p. 156) ••• there wee et S8P in the text proposed by

the CCllllde.iOllj he propoeed the follov1ng wrd.1ae: t'An1 person who commits en

eot vh1ch ccmet1tute. e. cr1me UDler interaat101l81 18v 1. responsible tberefor,

vbeDe~er a releftnt treety exists, whether or not such ee~ oonat1 tutee (Il crime

\m4ar the domestic 18v of tbe oountr1 where it 18 perpetnted."

Vd 0LABBmB (Be1a1um): (SR..23', p. 152) •••'!'be Belgian delege tion

.eceordSDSlY eecepted principle I es forllllleted••••

mmB (Argentina): (SR.23" p. 167) Be ooaa1derecl thet the word "person"

in principle I Moo14 be rap].eoed by•.tbe word "author". The word "person" vee

hold to Men 1101"81 perec:ma, ae well ee 1nd1v1dwtla, in, the jurid10el

termlDOlos7 of _IV camtr1ea. Tbet Uatlnetion .e rether 1mportent 1n

refel'l'1D8 to the orSm'ael ozpn1aet1aaa c1eelt v1th 1D Art1cle 9 of the NUmbers

charter. In Tiev ot the feet thet the cherter· un4oubtedl.J did not wish to

_te lIOrel pencma 8\l'b.1ecta ot 1Dtemat1one1 18v, a su1teble termnolOS1

.mould be uaed to _ke cleer thet the reterence appUed onl1 to pbJe10el persona.



lalJRllUA (Peru): (SB.231, pp. 179-180) The repreeentatl" ot Greeoe bad

etrHH4 the taot that acoordmg to the p:01Do1plee reo08l1ze4 b7 the !Umbel'S

obarter and 31J4Ep8nt, tbe 1D41rl4,Jal wae eub3ect to 1nterDatlcmal law; CA that

JOmt be .bare4 tbe op1Jllcc at hia ll.11l8t;rlous oaapatrlot, Mr. Polltte. Another

coboolor thought 414 DOt 1'eO~..1.. the 1ntemat!<al Jlellpcm81bll1t1 at tbe

1D4l.,14ual. *118 a t~ took II1l intermediate poeltlCD. • •• Pr1Aolple I, at.

torBllate4 b7 the O~.&lOD, .. not a detSnltlC1l or an mteraatlcma1 er1JDe.

'!he pr1ncll'1e lIet tcrth 1Jl the text, to tbe effect that 8D'3 perll<l1 ... reepelb1e

tor or1JD1Ul acu eoaDittecl b7 him, we a.1re&47 reo0fll1sec1 in the aatlcaal

1881I11&t1on ot &ll countries. What ccmetltuted a er1llle del' intenaatlcmal law

ahou14 haYe Deell 8pec1tle4 betore aDJthiDs elee. Cru.e were c1earq 4et1ne4 111

oat1onal law aa4 the same shou14 be tNe 111 internatlcmallav.

(b) Views O<Ilcem1Dg Pr1Dol,Rl! 11

J.tOLlKG (:Ietber1aD48): (SR.232, p. 137) Inparasrallh 102 or tbe Cc.I1aslCG'e

revrl tbat bod7 etatec1 tbat p:-1Dclple II. expreaBec1. tbe p-lnclp1e or tbe

S'1pt811B07 ot 1IlterDatlcmal law. Mr. Bol1DB thousht, hownr, tbat the C*I8 ot
a or1me under 1nterDatlemal law, whilet the Datlemal law impoaec1. 110 peaaltl••

tor tbe aot, .8 rather 41ftereDt troll the caae vbere natlma1 law obll884 the

1D41rl4ual to psrtCJlllll tbe "fer, act "'loh _s ccma14ered a cr1IIe UD4er

1Iltemat1oaa1 laY. To tbat 81tuatl<11 reterred tbe eenteace or the ~t

,uoted at tbe eaA of pLragraph 1<2, that "the ""1'1 eaaeace ot tbe cUrter 1.

t-.t 1D41f'14uals haft 1DtelW.tlcma1 dut1es wh10h trauceD4 the aatlcmal

o'b114!et1ODa of 0be41eooe 1JDpoee4 b7 tbe 1D41Y14ual State-.

1ri1tb regard to 1AterDatlaaal dutiea, there vere three eltuatlcme in whloh

aD 1I141Y14ua1 aight t1D4 h1JIaelt. rust, there ... the IIltua~lOD. in which ~

ccatrarJ' 1ntematlcmal obllsat1CD 'as mY01Yed; ••O<DJ17, there •• a
81tuatlOD where tbe _tlC8'J. lAv obUsed the 1n41ri.4ual to act ocetral7 to

aD 1Dtetw.tlcmal aut7, a cue Whlob Woe not dealt with :1D the ];&'lDclple as

tarElAte4 b7 tbe IA~'lcmal IAv CCIIII18alCGi aDd, th1rc1.l7, there .. tbe

eltuatloa Were a aatlemal auperlor order 1JD»oee4 dutles ocmtnI7 to 1Dur.tlcma1

obUaatlct18. !be tb1r4 8ltuatleD .. conred in prmolple IV. It \he I'bJ'Ue
·0"1 IM1 ot the law" wre 1Daerte4 :1D tbat pr1Dolple, pt-1no1ple II vou.14 beoaae

" .
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redur..d.fUlt. Principle II was amb~guous, and, it taken literally, super.fluOQs •

ROLlliG (Netherlands): (SR.236, p. 171) It was apparent from the Judgment

of NtL~berg that there were rules of tnternational law which applied directl1 to

individuals, without passing through the tntermediary of national law, and

that Bome obligations of international law transcended the obligations imposed

by the national administration. et.. The fact that the vanquished ha~ been

cand.eI:1ned on the basis of that concept signified that the concept ~st rem1n

~1d in the future ••••

FITZMAURICE (United Kingdom): (SR.233, p. 14~) ••• He fully agreed that

individuals who committed crimes under international law should b8 SUbject to

trial and punishment, but that aim could be .chieved without adopt~~gthe thear7

of the responsibllity of the individual under international law. All that was

in fact necessary was to establish the position in which the states admitted

that the individuals under their Jurisdiction would be sub~ect to punishment

for certain acts recosnized as crimes under international law•••••

FlTZMAURICE (United Kinsdom): (SB.237, p. 181) He had never said

that individuals sho,\ld not be punished for certain acts, such as of'f'ences

against peace and hwranity, and that, unless it 'Was in accordance -with their

national laws, it 'Was not :possible to punish them. His observations had

related solely to the modus operandi, to the legal methods to be used in

attaining the~nerally desired objective. He had simply said that, in order

to punish the indiVidual, there was no need at all to regard him as be~ subject

to inte~tianal law, and that the desired result could be attained without

affecting the classic concept that international law solely governs relations

between states ••••

MAURTUA (Peru): (SRo233, p. 146) The principle of the supremacy of

intem'.!.tional law 'Was cmly one doctrine amcngst DBn1. The Independe:lt Law

Commission's work should be reGarded as an eXPJ'ess1on of oP1J).ion, which _s opeD.

to discuesion.

l'ETRm (sweden): (SR.233, p. 146) ••• principle Il, which implied that,

it an mdividual committed a crime under internatiao.al law which was not

ccns1dered a crime under the laws of the country of which he was a national,

the country would nevertheless be obliged to punish him or deliver him up tor

trial t~ a foreign or international tribunal. Many States would prefer to _Ye
the opportunity to broaden their penal code to cover crimes against interDatlcmal



law rather than allow their naticnaJ.s to be extradited.

BARrOS (Yusoslavia): (SR.234, p. 150) Tho Yugoslav delogation approved

ot principle II in its present form boeauee it cloarly proolaims tho duty of

all States to D8kc provision in their national legislatim tc punieh all crimes

asa1nst peace, war orimes end crimes against hWlml.ity with whioh the NUmberS

trials ver3 concorned.

SPmOP0ULa3 (Greece): (BR.234, p. 154) The judgmont procla1mod t hat

1ntornatlmal law 1mposod duties and. rosponsibilities m physical persons, whioh

meent that tha individual, whoso personality in intornational law was honceforth

recognized, came into contact vith intamat1onc.l lay direct and no J.onsor

through the intermod1e.rY' of the Stato.

ABECBAGA (Uruguay): (SR.234, p. 155) •••• The principle nf the

resP9Dsibilityof individuals under international law was thorofore no "fashion",•
but .. f1~·b!t.sed. pr1Dc1ple at sreat F~.c1i1oal value.

sumAN (EJYPt): (SB.234, p. 155) In his mltl opinion, it was obvious

that prtno1ples of intornational law wore intanded to apply not to tndlviduals

but to so01al groups, even though it would be possible to split those groups

into their component parts. At the present ,timo, tho eencopb of state

respcmeibil1ty vas los1ne ground. Soma legal principles applied to individuals

also, end thus made tDdiv1duals in oertain respects subJoot to international law.
However, tbat vas the excoption rathor than the gonornl rulo and ehoul.d

therefore be intorpretod vory strictly ••• (p. 156) ••• the Egyptian delognti<:m

would have prof'errod to avoid~ any allusion to the prinoipJ.o of the

8UJR"fJmacy of intornat1Q1Al lAw•.

BArl (Dom1:D.1C8Zl BoPlbl.1c): (sa.235, p. 1.61) • •... ha could not accopt

the idea that tntornat1anal law provailed ovor domestic law.
v. GlABBEKE (Belgium): (SR.235, p. 162) He next ctmsid.erod principle II

which vas the p-incip].e at too ft supremaoy" of intornati0D8l law over natimal

JAw. In the oompletely senora! torm in which tho Intermt.1a».l IavCODIIIl1ss1on lad

stated it, ha foared that that principlo might load to vory serious practical

41ttiouJ.ttoe. It m1sht be askod whother such en oxtension and goncralization of

the pemciplo at the "suproJlacT' of 1ntornational la.w ovor national law was ~t

a JD1stake.

CAl3ABA (Voo.ozuela): (SR.235; p. 165) Ho wmdorod whethor it would not.
bo }D.'Oferable to e.c1opt the Unit.M Iangdom roprosootatlvol s suggostiC'l itself

to the effeot that the 41roct~spans1b1l1t1ot the tndividual should be
"

.f .
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t~~nnf(;:rI1k)d Inbo e...'"l oblj Bf.\~lca on the P'=\rt ot the sta.te either itself to

~-.m.lsh the guilty or to alloW' er! 1nt·u:.'"nat1ar.al court to sentence them.

roNGE (Argentina): (SR,,235, p. 16'() The pr1nc1J?le .0. that at. individual

could be Bub~eot to 1nter.J.at1roal law has, as a corollary, the p.t'inciple ot
the BU1>I'emaCl ef 1nternat1o'1.a.l .law tI 1:'1 tr...a.t conncxion, the Argentine

dele~t1on ehe.re~ the Un.ited Kingdom rept'c:3elltative's view that the Buppressicn

of c!"imee against peace and roonkini could 'be organ1zed perfectly well without

necessarily Bubscribing to the theory of the responsibility of the 1Ddividual

under international law., Conventions whi~h la.id. down direct relatials between

the individual a~1d international law had always constituted exceptions •••

Princi}.l.e n a.saerJ~ed the supz'emacy of international law over internal law.

That principle bed not ye~ been recognized as a principle of positive

iAt€rnatiooal Iav, The Argent1ne Repub11c did not accept it 8Ad its

constitution explicit;Ly auJ.hcrized the ccntrary Pl'1nciple.

CHAmmr (France): (SR.236, p. 1(0) It ws incJ..cetvable that an

1ndivid.ual could be criminally liable under 1ntenlat1onal law UIl..1.ess he were

h1mselt a subject of international law w The situation as reEfU'd,s legal perecna

ws different: a legal person could not be considered aB cr1minally liable;

it could only be made liable indirectly, or rather its liability was anl1 a

civil or n.dm1n1etrative one. But as regards individuals, it was impo8sible

to deny that they ,rere subje~ts of intern~tional law without denying tb~

possibility of the lllternat10nal punishment of offer-ces under international

law.

RO:BmSOO (Is:rr401): (SR.236, p,; 175) Th< l.,\>~~\~:\·,l~'jal !AvCanzt18.1011b&4~

cOT'.f'~ed i tsolf strictly to the task of formulAtien; paragraph 99 mentioned a

"general rule underlying pr1.""lc1ple I .... that international law _y imp:>ee duties

00. individuals directly without any inter-position of intemal law." Secoodly,

piragraph 102 lmplied the supremcy of 1ntcrnatio.a.al law over na'tional law.
!I.r ,. Robmson congratulated the In'~:iL~1£t1\lOal IA" O·,,"';118~~m on ~'f'~ &Pp&.rtecl

from the actual terms of the charter and en having attacked the f'tmdQJDel1tal

problems of international law. Re felt that in so do1ne the CommissiOQ bad not
~ .

acted arbitrarily.

APWJX> (B:"aZil): (SR.231, P. l84) The United JC1nedOm representative

had already emphasi~od that the question of the supremacy of 1nternaticmal law

was entirely & wt~er of thoOl7, and coulD. not be inoluded in the fC!"rJUlation.



Page 22

001"!LID (CcecboBl.ovakia): (SR.238, p. 18'7) '!be oczoept at the

pmishabUi'tyo ot the 1M.iv14UA1 ,"er international law did not ex_pt the

individual trOll the Juri8diotion at the state; it _a not a caee at tatra4itlon.

Even from the point or view ot 1mplementat1m, it _a pr1D8rily the l"'espm'Ulib111tl

of the State to cmaot alJPt'opr1a.te provisions tor the pnU8h1Dent ot certain

orimes. • ••

Th6 Nctherle.tlde represontative bad proposed that the entire 8eo~ principle

should. be l"Bduood to the reo0fJ11t1cm of the sup:-eaBCyo ot inteJ'D8~lcmal lAw. That

proposal, whioh vent 'back to the ccmeopts of the I:DC&1stio sohool, which explained

the struoture of laY 118 a hierarolq ot norme, 1I8e not cmly utterly Unacceptable
v

but also superfluous, it it vere accepted that the tundAmental eubetaneo d

internat1cmal la" vas the OOlllDkMl v1ll et sovereign Statee •••

(c) Viows ocmoern1!!§ Principle nI
AMADO (Bratil): (BR.23l, p. 133) With regard. .to prinoiple In, whloh

we based <Xl art1Qle 7 at th~ ~berB charter, Mkt• .AlIWl4o had supported the

pro}1OSJIll to delete the words "or mit1gate pun1ahment" wh1ch appeared 1n the

Rapporteur' e or1S1Dal draft.

:ROLDG (Natherlende)a (SR.232, p. 138) Prino1ple 111 torilWAte4 the

reepana1b1l1ty of heads of States or Bovernmant ott10ia18, a position Whlob

did not relieve them trom reepcme1b1lity UDder mte1"DAt1ooal lay. The ohal'Mr

of 'tUrnberE. vent furthar, however, eince it eaid iD article 7 that thOBS

positions ehouL1 not even be g01Bldetor the II1tlge.t1cm of pm1ehJDfmt. He~

not agree with the Caa1es1Oft' 8 view cm. principle Ill, tor, while the ocmcrete

mltlge.t1cm of pmlabment Dl1ght be a atter tor the Court to 480146, to torb14

m1t1sat i on of pm1ehJDent 1n certain oiroWDl!lt8ncee vas eure17 a _tter tar
the 1ee18lator.

AB be had l'lISntlcme4 iD discus_ins the 11sn1t108110e of' tbe plea at auperlor

order or oO"""N1d or the la", NI'. Rol1Dg telt tbat the pl'OYla1cm ccmoem1De the

otf'101al pos1t1cm ot a det..."", oould DOt be aP»11ed 1n the ea. -7 to -Jor

8.Dl1 a1nor 'W8r \)J'1a1nala aDd 1n prao1;loe~ doubt. bad been ral_ as to \he

.)Uat1f'ioe.tlO1l ot the prona1CD.

hAURl'UA (Peru): (SR.233, p. l46) Prlnclple m created a 8eriOWl accrUot
'between 1ntematiOb&l la" aa4 internal lav bl el1a1DatiDs the Jr8rOfla\lv8e

ot the chief ot State.
• •
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BARl'OO (Yugoslavia): (SR.234, p. 150) The YugoslaV' 4e1.esat1ca ..iew4

faV'aurably prino i ple III ••••

VAB <U.BBEKE (Belgium): (~.235, p. 162) 'J.'urnb1e to prlDclple 111, he

sald that there we.e still some ocmtuslcm regard1ne the exact ID8BI1h'8 ot tbe

Yords "responsible Government offloial". Op1niOl18 d1tterecl: aa. .14

".~epcmeible ~ve1"D1D8l1t official" referred solely to a member ot a gOverDlllJllt,

others said it included a former member ot a govel'D!Delftt or eVeD arq pere~

oocuP11ng an important post in the three 1mportfmt brBDchee at SOftrDJl8llt, the

lesiele.tive, tbe executive or the 3'1d101a1. Sane docWD8Ilts referred to hlsbll'

placed offioials ond the meaning of that express101l _s no olearer than the

words "responsible OoverDlDel1t of'tioial". It 1188 most 1IDportant, iD the oaees

of proceedings which might involve the death penalty, that the !lAMina 8D4

tme exaot scope of eaoh idea in the ~exte should be qulte olear•••••• ,be
C0DII188ion bad omitted the last phrase of artiole 7 ot the obarter or tbe

tribunal whioh said that the fact that an mdividual acted ae bea4 of State

or responsible government c:tioial not on.1.1 oould not prevent~,_ 1JL"

~.1.1eY& ..bta et J'OsJOln1b11:1t7 but alBo could not even be take 1Ilto ocoss.aeratlca

ae a reason for m1tisatins punishment. He Buseest8d the 0ODD1s.1CD ba4 be_

wrong in chana1ne the text at the charter in tbat part1ou.1Ar.

LOB) (Pe.k1staZ1): (SR.236, p. 173) ••• the principle ete.ted in artiol.e 7
of the lmmber'J charter, which dealt with tbe reepcmaibilit7 of bea4a at StAtee

8D4 reapcms1ble officials, bad been eooeiderab17 _tered 4CMl tA the tcnulAt1oD.

oontained in the report. The pr'lDciple tbat the off1oial p)8itiCD at
detendants voul4 not be ooneidere4 as JD1t1EJt.tiDe pm1abJB1t bad bee ca1ttecl 'b7
the Iudops1.Enis La" <kJrFdM~, *1cb, as tiko d18cua.:.Jl ..., 1. ~6ith JI1I'ot1Ds - ao4

I.rrtt.ulu~ JIIrt. ADd.e'. 8!t'••h • bD.l ahom, ted ~.c1e.4 tr",' ap..*,. p!t1rlt \he
lG'.:rnb£rS obe.r1;er bad. re.1Ootsc..,~tal.xxriDeiple ot lAva

MAURl'UA (Peru): (SR.237, p. 180) With reepeet to Prinoiple m, the

repreeentative ot BelelW1l bad~ po1ntecl out the 41ttlCN1tl.e wh10h Idab'
arise iD the applloatlcm at tbe.t princiPle. Altho\leb tbe )I1Dolp1e .. a Yer'I

1JIportent one, it .et be bom.e iD JI1JMl tbat 1n all a.e.oore.tl0 statea, \he beG4 ~

state vae reepcms1ble to the people tor bis o.ote.

(d) Y1eve 00I'4Cere1!j Prmci& IV

AWJX) (Brazil): (SR.231, p. 133) :In oppoeSDs the r1a14 tc:.waJA ocatatMI
in ortlcla 8 of the charter, Mz'. ADn40 ba4 reoa] 184 tbat tbe 1Ul1ta17 'Iri.....l
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(p. 136)......

W.O .ri fi..;,ct poas t ble."

~.:.n '1 crier of Cl. superior"t c t: 1')' (,
\,u1\ .,- ',:::".' p.

"""is't-,..,,· ,~.." r n.: ""rd'>r bu t ~,.l-> t"'r ..... (·)1.. ,1 ,.,. ... oi c~:,. "";""'.: f., I. .j.~ I,.' .~, ,. .. •• '~ 1,'.;,... ". .... .. , r,

~1 :'\C' ...): T:;:o:P'.;r-~~.. .:·xcludod ~~ 9 f~:10f'(;nCC in r.:.rt Le ~,.; 8 of tr.I,.' char-t.cr of

:Wr!1bE;~r, sh:jultl no t be rule.: d 0L4G fer p.Jopl(1 who did not b(.?1.or.c to the emU

:tFi~l.f lrU(: r'c~r,sr.J.z,_,d t,l:l~t " t hv t.r-u.. t'-:',:1t" (of crlrninul r0spcnaibi11ty', "wI.

is ~~-:I1;ml in '."'!""lr~·"jnf' dG,-::roE:Q in t~lf; cr Imtra.L In:w of' :!lOst nat.ions , 1e nut the

'Phe dre!~t er principle IV, which ~e O'lBf.,d. (Jr. thr) jUd,:~ent, wos n~t

very Gati8fac~ory. The judcmcnt said th~;,t ;~ sup·.:;r:i.0r nrd,.:r did net r-emove

r-e spcns i 'bili t,Y, bu t, reco~lzE.ld that thcr0 niCht t». El i t uu t iens when a superior

order umountcd to n eltuntlor" of dure as '.:I.c. vr.cr-, ccr.ac quontLy, according to the

genern L pr:1nci plea of 1D.w, ne G bli~c.. t i on ~:;:.·i lonc;ur ex Ls t.ed , and i~esponB1bll1ty

dleapJA;fl.rt:d. I'hose two situu.tions vcrc not sd-:.:1 UCJ. t,)ly cover-ed by the phrase

It provided a morol chol ce VU8 in f'ac t poe s i bl,-: tC" hh:'l". Tb) only qucat t on to

r.onsld2r W~S whether a lego.l oblicetion 3till 'Jxlst8d Lnd whether obudiencc t~

tho tr.t.ernat.Ion..n L duty contrury to e. super t or' order llUB still hunnnly possible.

The ambi:"".lc,uS wording of the jud.gment shou Ld n.ot be: followe:d in the pr1r"eiples

to to ~~opt~1 by the United Nations.

Fr.rZr!.AUp.IC.~ (United Kingdom): (SR, 233., p , ~44) As J. l3en(~ral f"rmulAtiOf\

thE. pI'inc~pl':": wns corroct, but u. ;:'1'O[~t c.,.:J.l dt:;pur.dt.1. 'J.P0n the ~terpretatlo1\

et' ~h(; ¥iords "provided a morn.L choice \~S tr. fr.ct poes I b.l,e tr tb:". If ri pors.

~~8 tr~0at(~0~ witt 1mmodiute cxecut1o~ for d18~be~iunce ~f ~r- ~rd€r, than it

could r88sonn'hly be argued ti1(~t ho ha.d no mor'oL chc i co but tl"', obey. There were

also ma:.-;y CDSC;S in which 8. I>.JrsC',r. ml,~.!ht incur d€;gI'ed.nticn or imprlscrllDDn.t

or suffer s~rn~ sliR,ht 1.18o.011j ty e s the !'0sult of d i eoood i once, but n"t II severe

enough pc:-.ulty to r'emcv.. uLl, raorrvL chc i ce , &-t'WOOll th08u tW() extrciIDoe thore

'Wore infini't'J posslbilithJS of borderllr,,(= casoe in whioh it 'Would. be very hnrd

to dF,cl~c whGth~r u ~oro.l cholcu had er hed not ~xisted. Hc sugcostod thorefore

that, Wh6~ ~r0puring the draft oodt of offences ago.inst the peace and 8ucurity

of .,..tl.r..kir.d, tho IntQl'Dlltional Lf..l.W ComniBB1on obould consider that point. It it
could not actually define moral choice: 1t !"light at least give some 1M1oat1oa'.ot

the type of circumstances in lo1hich a moral choice could be said to exist.

BARTOS (Yugosluviu): (SR.234, p. 150) r'lth rtica~d to principle IV, the

Y'..lfrl")slav deleP.8.tion wishod to IUlkt an observation of a tochnlcnl nat·ure: tt. felt. ,

to
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.i.: ~.': :'1>tiaaion had departed here froa the cbarter aDd ~SI"'ut ot lfi1rDlteJ:t:;.

According to those 1D8tZ"UlDel1te, the fact that a parsOD. vbo cc.itted & cl1..'_l

act had acted puntU8l1t to aD order of his SOV'eJ'lll8Dt or ot a auperlor, 414 .,t
relieve h1a trom reapooaibi1it1 but 1n ex.cept1oDal cue. a1Bht bei o0D814ere4 SA

a1tisa:tion of pun18~t. It thi8 po81t1on were supplante4 b7 'tbe criterion of

"possible .,ral oho1oe", the DUllber ot cue. in vhich tbe court could acquit tbe

-su11t1 would be 1Dcreued. MoreO'ler, the ~~urta a18ht cou1a.r tbat tbe vert taot
t!aat a person wu in a .\lborcU.Date poII.!it1on 11a1ted tbe .mt.l ohoice po8.ible to

11111. It vu to be teared tbat tilat m4it1cat1crA of tile Jr1Do ip.1e vo\&14 s1ve n.
to Sllb1SUity, e.za4 ;p%\~Ju4ice 1ta applicat10n. Apart:~ tat, tbe Y\I8O.1&1'

4elesat10n tu.lly UD4eratooc1 tbt teel1Dp ot t..b8 _Jlbere ot tM C~•• iOD vb1ch

made them w-mt to avoid bav1ns tbe peD&1~ aUtc.atical.13 aD11ec1 to .uborclma••

aM. to place the re8pone1bil1t7 llPOIl .uperion. J:ven tbo. tbe , ••t1OD"" ~ft

to ~ discretion of the oourt, 1t could give 1'1. to &'bue.
SPIROPOUUE (Greece): (SR. 234, p. 1'3) The 0D17 po~ OD which tile

International Law 00lll'181iOl1 vu open tc cr1t1cla vu Jr1Doi~ IV ..h1cb 1t ...

formulated. ••• The Inte:mat1ocal Law 00Bl1.81OD, after .har1Dl h1aoJ1D101l at

tte first session, had. decided at 1ta HCOM ....10D. to ab8D10D. tbat po1Jlt ot vS­

and to alter the dre.f't1ns ot the fourth p:r1Dc1p1a. Tbe Ce-1aa1OD, vh1ch ..

already at work on tbe tolWUlat1on ot tbs code of ort.DOe. ap.sut the J8ac8 UI4:

8eour1ty of manlc1Dd., had 80usht to introduce a 1Il101'8 t18xlb1» pr1Dc1ple. ror tbat
p\U"poae it he4 made WI. ot a PM" f1"01l tbe JudsI8nt of the liirabers trt.UD&1,
to the eff60t that: --rbat true teat, which 1. toUDd iD Y&Z711a8 aesree. iD till

cr1m' M ] law ot malt nat1ona, 1. not tba ex1~teDCe ot the order, but wbether ...:l

cho1oe vu in tact po.Bible."

All th1Dgs oons1dered, be approye4 tbe 4ec1.1on taken b1 the InterDat1CMl.

Law C0IIII18810n 1n the matter, as the text elaborab4 in LoD!oD ha4 been a l1tU.

too i'1Sid•••• The text as dratted by the IntezmatlOD1 Law C~.alon 00\&14 tIIM

'e 1nMrte4 1n the code ot ofteDCe8 aea1D8t tbe peace W. atfcur1~ ot .u1D4

vitho~t aa, modit1cation.

ABDOB (Iran): (SR. 235, p. 160) 11. 4eleeat1OD 1181'884 with the 4nftSD8 of

principle IV. ... The pua. of the """pnt on whioh pr1Doiple If vu ..4

appeared to 1nd1oate tbat the- Trl~'JDaJ bad DOt vl.bed to 80 aD1~r tIIu *
Jl'1.Dciple ot 118W ,..-.., -,,-,,,.,rd1DS to which the fact that .. )enOD acted panuuat

to order ot a 8upsrlor 414 DOt tree h1.Ja tna reapau1bWt7 1t be ha4 t:ree4aa of



"TAlt G~nE. (BeltJlum1 : (SB. 235, p. 163) The problea ot moral choloe vas

partlcularl1 delloate; the U:l1ted Jt~OII representat1ve ha4 referred to It, but

)Ir. ven Gla1;>belr.e d1d I¥)t concur in the v1evs wh1ch be had expressed 10 that

cozmexiO:1" Be thousht tbat It vas not the reepmalb1l1ty ot the Ie~rnat1OD8J.Law

COIm1£s1~;:). to exam1M all tbe po8s1b1litles. ••• Be therefore thousht t3.t on

th18 poi~,.J,j too jud8ea 8hould be re11ed on to JDak8 a humane appllcatlo:1 of the

~1nclple o~ 1'reed02 ot obo1ce, aa4 it vas v1th tbat reeervat10n that he aoce~ted

pr1~~illle r!I t>

$;-;" (ChiDA): (SB.' 23', p. 164) Be asree4 v1th Mr. Spiropoulo8 conoeminB

prL'"\C~ple IV, em regrested tbat the phrase "provld1nS a ~ral cho1ce vas in tact

poss1:,le to him" had been inserted 1D8tee4 ot the pbra8e "but JIJA1 be <:0081@1'84 1n

m1tigat1on ot puni8hment".

~I$ON (Israel): (SR. 236, p. 17') There d1d not, however, appear to be

any j\U1.f;,~.f1cat1o::l for assert1n6 that tbe fact of hav1n8 acte4 \mder orde" a1gbt

lessen t.':le reB;'O~lb111 ty of tba deteodJmt, 1natead ot cou1der1n6 t~t tactor as

hav11'...g a ~a:1ns onl1 on the pw118bment or 10 ca1tt1J18 aJJ7 reference t:~ pr~1]Clple

rr to the e.uthorlt1 ot the Court to Il1t1pte the puU8hment.

L/&.C$ (PolaDd): (SRo 236, p. 178) ••••••• in particular, he could cOIDIDSnt at

lensth on :p:::'1r.c1ple T{, because be vu tar trom beinS eat1sfled v1th the formula

on moral c~o1ce I as 1t ODdtted ~ .nt1on ot the eelt-1lIpoMd duty ot MU'.

eacr1:f'loe which 1s MO.,88ar.Y when the cbolce 1- between tbe lite ot o~ by!1v idual

azti the life of h'mdreda or thouaeDlSe ot human be1ap.

GCfl."ILJEB (Czechoslov&Jcla): (SR. 238, p. 188) Dur1l3S the discussions In the..
Co:m:rd ttee I tor example, there had been a lonstlv' debate OD the concept ot :;at;..:.",.!

;cbolce" In prlt".C1ple IV. Hie delesat10n telt tbat the Interaatlonal Law Comm18e1on
I

bad exceeded its task ot "tonulatinS" "1th reprd to tbat pr~1ple. Iavtos

etated, in its oOlllll'nt to .,r1J]C1ple m, that "the Cl\l88t10T1 ot a1~18ati·J8

puxU8_r.t is e. m~tter tor the competent oourt to c1ecide", 1t had taken an en~lre~

bppoe1t.e v1ew 1n the cue of prlncip1e IV. MoZ"eO'ler, a PJ."OV1eo 8uch as that tormed

1.~ pr1Dc1:>1.e IV might bave UD4e81rable effecta »el0bo1os1cal1.y.

(.) !J:~!'.!....92.!?Ec!ra!PI. Pr.1mc1Jl! V
~!!!3 ~11etherlaM8): (BB. 232, p. 138) '_re"u aD 40ubt tbat O'tBot tbe

PT1DC1ples of the charter and ~u4~nt ot Biirabers vu that ot a fair ~1a1, wh1ch

vas ccnts1D1'Ii in prmolp1e ."~ BAt. vOD4ere!, boHver, vm~r the p~ "OD t~
I '

taete aM law" should. be 8448d•. 0D1-11n 40ubttul cue8 414 e9.u1V dema:d
,

41ecwse ton ot t~ !aw. ' / I
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BARrCB (lusoa1av1a): (SIl. 234, p. 1:)0) T. I.-m c1elaptl_ &II"'M of

pr1Dolp1e V aII4 MA DO ontloia to .. ot tile text eu'bldtte4 b1 the ~~tl

Law C~..lOD.

VAI GlrABBlD (Belli,.): (SR. 23', p. 163) ••••• le resrette4, Deftr, '-'-,

\be Interut1011Al Law Cc.-1111OD, in ...t1mB tbat arrt 1U8OD lad. tbe riPt to &

t.ir trial, 1Ja4 propoM4 ta. e441tlon ot tIJe 1101'4. "OIl \be tecta u4 la". OIl

WI J01Ilt, he vu JI'8»R'14 to IU;PPOr't tile letblrta"". repreMntatlve, y)lo tor the

.. ot aDr,pl1c1\J Md Pl"OI'OM4 the 4eletlO1l of the.. VOlU. It vu preten.bla 110

&c!JIere r1sOuroual,J to tha atate.nt of tbe pr1Dcl~, 'becaUN it ."on ,.. tacu aa1

1811" vere 1»0011184, tM proce4l1ft ...-4 to be _potel. 80:18 trials vll1ch

.'P'&Nd to be fair weft buel OD • frawluleDt pre11.'DU7 1DV••t-iptlon.
• •• •• •• •• • • • When tbe 4ratt code of otteace. ..,.1Dat tile ~aoe aM Hcurltr of
-*1Dd 0_ to be eJ:NI,..d, cODa1cleratlO1l. Id8bt be s1.eD to. tb8 pr1Dolp1e ot a

pre11a1DM7 1DYe.t1ptIOD lA vl110h both elae. 'Would be Mar4, cc4 tbe r18ht of tb8

&OOwae4 to \he uelata=. ot oCNDMl at all ltaee. ot tbe prooee41Dp.
t

. RCBIEOlf (Ia1Wtl): (Sll. 236, p. 11') With 'repr4 to tbI r18ht to a fair

tl1.al, vh1cb h1a de1esatlOD c0D814ere4 to 'be tbe mlt 1JIp)rtatrt of all, be

N.nacl OD the ab.ace of a 4et1D1tlO1l of • "tair t.r1al" 1D the IDtemat10Dal r.­
C· '1Ilon'. report, vbereae tbI expreaalO1l "OD \be teou 8Dd tile lav" bad a

4et1D1te _eD1D8. !be vord "law" .ant DOt 0Q1l I ••tantl.e 1av but procedural

law, 1Dclu4ms tbI prlDclp1e ot etull\Y of tbI p&rt1e. !:l the trial.

MP.'URrUf\ (Pe~d: (D. 231, p. 180) ,. "»re"ntatlve ot PeN tbousht t!Ia,

pr1Aoiple V vu OOD\rar1 to tba .plr1t of tbe obartAr of * IUmbers'1'r1b\1D&l.

""1ola 12 of tbat oJlarter aatborlle4 t1II'lrl'buul to .)I4ae, ,!nL ~~~!.&J 8D1
JeftOD aoouae4 et cr•• _ntl0D84 SA artlole 6, u4 artiole 19 p:rot"14ecl tbat tt.
Trllnaaal ehou14 DOt be 'bo\lDll " the uolz1cal Nle. 8O"em1DS tile ,:Jb:a1••1o.'-1of

pa'OOf. In Mr. Maun.'. op1D1oD, tbe IllterMotloal La CCIm1..1or., lA Ita

fonwlat1on of pr1Dclple Y, 8hould have taken into ccma14eratlca ,.rtlcla 19 of the

o~r ot tbI 'Ir1b\lD&l.

BPIBQP00U8 (One.): (811. 2]8, p. 190) A th1l'd ont1c1er.L ba4 'beeA"
nlll'41D8 the 1DclualO11 of tbe worU "OD tbt tactl aD1 1.av" at tM e. of lC'1Dcl~

Y. le exp1a1m84 that tb8 orSS1Dal text lu1a1ttel to tbe JDte:mAtlOM1 :r-
Cc I ' ..lOll bJ a ••-oc 2ttM W. ntenea .SJtP1l to tbI r2ah.J to a fair wlal.
OD ...-ne41J11 -- "'....at, IKMftr, 1Ir. 8puoPNloa W l1eo'wend t!at 1t
nfN'l'84 to a fair \r1a1 "OIl ~ f.ate eiI4 .-. le Ma thltefon laoOl'JQR'" ".

- wor4JDItA hi. 4nR aa4 tbI Cl '1.1. M4 .ace,.1 1·). 8u. \111 ."*.;u.t.t
_ DD .MOD "ID' a,yow" aIIo1&l4 o\_t. to ".aJ

~'''''~_'~~'U!'!I!I:.'''II!iI;'''''l'll'!lI>~~~ __IIII!II. ....

... .t



et) View ccmcern1ng Pr1nc1J1*e VI (At

BOLmG (Kathorlands): (BR. 232, p. 135) The Soviet ForeIgn M1n1oter,

epee.JdJ\( at tbe 380th meeting of the First Co!llll1ttee on 28 outoOOr 1950, had 1'!"6d.o

a 41stmcti:lD between Just aDd unjust Worn, aod not between aggreoalve and.

4ef'8D81ve lftlr8. A Just war, he had said, waD a liberating 'War designed to defend

a people tr')JI foreign attack or an attempt to e:lGlave it, or to liberate it from

capita11st 8I1d imperialist danmatlan. It that vere the attItude of the Government

at the Soviet Unlcm, there woul4 be two fundamentally different concepts of

aggroe:BsIon. On the ane band, the charter torbacle a change in the status quo

bro\)ght about by armed force. On the other baD4, there wae thu view that wro

could be tought to achieve an ideological purpose. As Img as that divergence or
Op1nlOD exIsted, no code of offences against the pe8.C).} end secur1tl ot uank1nd

could be drafted which did not include a det1n1tIon at asgreseion.

BOLmG (Betber1aDds): (SR. 232, p. 138) Principle VI mentioned the crimes

pm1ebable as crimes under intematic:mal law. Once Lg.Lm it did not cootain real

p-1no1p1es but merely details at tbe charter of mtrrlberS, and vrcmg details at

tbat. To ~UJl up all the stases in whioh the cr1me against peace oould Dmifest

1tself • 1noludtDs even the conspiracy to plan or pr8J8re a war of assress i on -

_s to repeat a formulation criticIzed by 8DJttl.e who had been ooonected with the

application of that provision at the charter. The provisiC& should not be repeated

ae a princIple ot international law, especially' as the Judgment b84 not

41st1ngulsbed between pl.ann1ng and prepe.re.tlcm. Bor had the Judgment foll~

\be directive "r the charter to rege.rd 6S a crime what, 1n the op1nlm of the

IfrlMll.] I bad been too far removed from the time ot decision and aotion. In the

light at the decision of the ~ibunal, the lIard1ng of the charter vas no lcmeer

correct, 8Ild the CCDlDlttee should not torget that the General Assembl7 bad

requested the f~tl<X1 of principles recog:11ze4 both in the oharter ~ in the-
.1U4gInel1t •

BOLI!G (Ketherlands): (SR. 236, p. 172) Pr1nqlple VI reproduoed the

elWmet'etlon '.)f orimes aga1n8t peace ocmta1ned tn the NUmberS oharter. ':bat part

ot the obarter which had been severely critloizecl b84 DOt been applied by tbe

~lbuDal. Prinoiple VI olass1tie4 as a crime Bea1nBt peace DOt cn13 pJMn1D8,

preparation, 1ft1t1atlcm or 'tIIa6~ at a -.r ~ as8"s.icm bIIt also' partl0lpatlC11 in

a oal8J1I"ac1 t~ 'b~ necompl1~or 8D¥ at ~ atONlll8D.t1cm.e4 acts. • •• The

2I1.lNaal bad not oCW1ll1t.erecl 1t a 011-,..1 aot to partlclJ8te ~ a caWp1raor to
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11!l.U 0:: :pi~pm'e a '-Jar 'but crJ..:r to part.icipate in a concerted plan to ve.ee var~.
in f. ccncez-tod p.'.!).!".. ex1ntinB shortly before the var broke out. ConeequeDtl1' the

f(i:"".=.;.le.t~_on of pr:inc1ple VI of the Internat1o!cl Law CODlUssion was not in

c,::coroence ",./ 1th th~ concept of cnPflpiracy as dafi:-.ed in the Jud8lJlent" Re

~')np.tderad t'ho.t the Inte:-national La", Comrnission had been mistaken on that point.

:·'l'l~~"?'':A·.lj:r:~:2: ':U:l1ted Kingdom); (SR. 233, p~ 144) In that co:mexion, be

rot'e::r€J. t r
) tl:e COI!ln3f.te in paragraph 1l.7 of tho report: "30I00 mambers of the

COJ'!ju:a3 ~ 011 feared t.Lnt everyone in ur.1foro 'W~I) fuught in a war ..,f agsression m1eht
bo c:t.r..rgell 'W 1th t:1e ~llac1.r.lg! of such U var-, The CC:ru1s6ion understands the

ex~ra6G1vn t~ ~for or~ to a high-ranking military pe~aonnel er~ high state

offic 10.18, er·.r. believes that this ~as alao tOO v1ew of the Trib\:..'1l\l" 0 He tully

a6~aed ~ith that iatar~retat1on, and thought that a correspondtng det1D1tion ot
th~ ph:--ase '''~ae1n6 of a war of age:-ession tl should be incorporated 111 p.!"1nc1ple VI,

to aafe~ the interests of the ordi::-aary soldier\; If a definition could not be

1nclt~d..el in the ac tua), text of the pr1Dciple, it should at least be incorporated

in the ax-t4't code of orrencea aeainst ~be peace am. security of -.nk1ndc

"BARl'<l3 (Yugoslav1a): (SR. 2341 pp, 150-151) The vord1n8 adopted bl the

C:>m:nission for eub..pe.rasraph (a) (s) and (11) ot that pr1noiple fjr1ncip1e vg vea

exce~1entc " () I).. [h'.rsurmt to Polish and Yugoslav proposaJ.!l a sUb.par86l'8ph

should have been ir'..serted in tbe text def1n~ as cr1m1nal all propaaanda

inc1t1US to hatred. • or tbe prope.sation of hatred • emons nations, and batred baee4

on racial and relig1ou.o discr1m1oat1onc. .".. The Y\Z80slav delesation considered

that an:! propaaanda. lIu:iting to var carried on in conJunction with plene of

uag.reaa1on cor..st1tu~~d preparation for ve.r and e.e such should be 1Dcluded fIIBm8

the acts condemr~d. under pr1nciple VI. Wbere such proP'8"l"'a vas not carr1ed OIl

+..oRatoor with plans of e.sgres8ioo, it constituted an act of a particular km4 8Dl

ah:n"ld 1G t~ oubJect of a spec1al 1ndict1lllnti that i8, 1t 8hould be 1nc11ac1.d IIOt

BII\Cll..3 tllc acts ~"l\d1cated at BUrnberg but 1n a clre.ft code ot cr1.De. ap1nst the

:Pt'~1~0 and. Boc"J.l'1ty ot mank1nd.

YAI~ G!ABBEKE (:BcJ.sium): (SB. 235, p. 163) Among the cr1mes ap1D8t toaee,
't.l~e rntc:rt.J.a.t:'-onal Law Commission bad cited vare ot aegressi011 but not acta ot

~~,\I\-";oa ion. 'I'hat could be explained in the case of the NUmbers Tribunal vhioh

6.~d nt.. :, 'fia.nt to ,loi8.ko into consideration acta co:am1tted 1n Austria or

CtG~bosle"vt1.'<:1a.. Tbe Iselg1um deJ8sat,ion ccma1d.ered, however, that the

q\~r. ':1C6l of e.nta of aegreee10n ebould be revined when offences

('.;~ln.:,t, tl~a I'99.ce am Sftcurit"v of man.1d.J]d "ere codified. Tile
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idea embodied in the expression "waging of a war of aggression" was not defined.

It bad been said that it did not refer to each man who wore a uniform but merely

to superior officers and high officials; but at what preoise point was an officer , t

considdrei a superior and an official a high official? These terms should be

defined, and definition was particularly important in a field where capital

punishment might be involved.

CHAtJM)NT (France): (SR.236, p. 170) With regard to offences against peace,

many texts could be quoted to :pr?ve that a war of ~ression had for a long time

been regarded as an international crime. ..• Thus, the concept adopted at

BUrnberg had not been a new one; it was merely a new and more effective application

ot that conoept. ••• Re recalled that the French GoYernment considered a war of

aggression as an internationlJ.l crime; the contrary statements made by Mr. Gros

at the London Conference, aa recalled by the Greek representative, did not alter

-the French Government IS pO'Jition.

LACBS (Poland): (SR.236, p. 177) The waging of a war of aggression had

indeed consti tu ted a crime at the time when Germany had provoked the Becond World

War. The authors of the N1i·rnberg charter had been convinced of that fact, since

they had based their conclusions not only on the Pact of Paris, but on many other

documents in which it was clearly stated that a war of aggression constituted a

orime under international law. The judgment itself was also expUcit 1n that

connexion, for it speoified that the principles applied by the Tribunal constituted

the expression of the international law in force at the time of their application ••••

'!he concept of aggression had been reaffirmed at NUrnberg, and the question vas

not altered by the fllot that a distinction between Just and unjust wnrs had been

. introduced. That distinction could give rise to no contusion unless a deliberate

attempt was made to create such contusion. The struggle for liberation from

foreign domination could never be defined as aggression.

MOHOZOV (Union of Soviet Socialist Republics): (SR.234, p. 157) Referrins

to the Netherlands "presentative's quotation from the speech Dade at the 380th
meeting ot the First Committee on 28 October 1950 by the Minister for Foreign

Affairs of the Soviet Union, he said that the NetherlandB representative was

d18tortiD8 the Sortet position in alleging that the Soviet OoTernlD8Ut recognized

• distinction not betwen aeB1"8ss1Te and defensive wars, bUt only betWeen Just and

\laJuet 1I8Z"II. '!bat distinction vas the result of di8tort~D8 what bad been caid b1

/Lenin and ....
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Lenin and quoted by Mr. Vyshinsky, USSR Foreign Minister at the 380th meeti~ of

the First Coum1ttee. From the actual description given by the great Lenin and

the great Stalin ot Just, non-aggressive wars, it followed that they were not

aggressive wars but wars ot liberation, whereas unjust wars were always wars of

aggression.

(g) Views concerning Principle VI Oll.
ROLING (Netherlands): (SR. 232, p. 138) Sub -parseraph (b) of principle VI

mentioned war crimes. Once again, he believed that the emmeration of examples as

given in the charter was no longer a principle but a dstail which should not be

included in a formal declaration of the principles of NUrnbers.

VAN GLABBIKE (Belsium): (SR.235, p. 163) 'Ibe report referred to "killins or

hostages" alOOng war crimes. Without going as tar as the representative of S1%'ia

who wished the taking of hostages to be considsred as a crime, and in support ot
this view had cited the text of the Red Cross Convention, Mr. van Glabbeke thousht

that the case of ill-treatment of' hostages should have been considered. He

therefore made tull reservation regarding that enumeration, whioh should be

oompleted at the time or the drafting of' the cods of offences against the peace

and security of 1I8nldnd.

(h) Views oonoernins Prinoi»le VI !.£1
AMADO (Brazil): (SR.231, p. 133) He wished, however, to draw the COIIIIL1ttee'8

attention to pare.gre.ph 120 of the report, whioh dealt with orimes aaa1Dst hU_Dlt,.

Those aots oonstituted international crimes only when committed in connex1on nth

other crimee falll'ng within the categoryof' crimes against peace and war cr1.me8.

ROLIHl (lfetherlAn4s): (SR.232, p. 138) Sub-paragraph (c) mentioned the

crimes against humanity. The Comm1ssion bad enumerated the ~cts which came under

tbat heading but bat CD1tted to bring ou.t the important teatures ot those criMe,

. that theY' could have been oCllllD1tted even before the war, although that was _n\lOD14

in pare.graph 123 ot the report. 'lbere aeain he believed that such an .~ratiOQ

of detaUs should eot be included in the fomlllation ot the principles ot
NlYrnberg.

CBAI.Jl«)lfi' (J'raDoe): (SR.232, p. 141) In principle VI, the C0IIIIL18sion JIa4

retained the iclea embodied in the Rlirnbers charter that -crimes againat ~'Qlt,

vere linked nth or1mee aeainat peaoe and war orimes. J\lrthermore it vu olev.
trom the report b7 Hr. 8piroptXllos on the draft code ot offences .1'08t the JMM

and security ot D8nldn4 (A/CN.4/25, p. ?.8) that he had been reluctant to iDOl. la

I the 4rtLtt coa.



the draft oode orimes aeainst humanity as they had been defined in the .;"./i·;J.~·!{~r;.

charter and thought it might be preferable to include genocide only. '!he 'Wi:..Olf

diffioultybad arisen because the International Law Commission had mieinterprete~

'lots terms of reterence and had retained the actual wording of the Nurnberg charter

instead of fonrulatins the wider principles of international law underlYins that

oharter. Indeed, in paragraph 123 of its report .. the Coumission recognized the

taot that crimes against humanity need not neoessarily be committed in time of

war, but that conclusion did not tally vtth the wording it had. adopted in

paragraph (c) of principle VI. 1:he Commission had failed to recognize that its

terms of reference were broader than those of the NUmberg Tri~nal which had been

eet up solely to try and to punish the najor war criminals of the European Axis

countries .... 11 (p , 142) At the 23lst meeting Mr. Amado had argued that if crimes

against humanity were not necessarily conneoted with war, they would then become

simply offences under the ordinary law. 'Ibe French delegation was convinced

however that such crimes had certain definite characteristics which distinguished

them from crimes under the ordinary law. In the first place, the Whole point of

establishing the nature of international crimes was that they could only be

punished at the international level. The peCUliar character'istic of crimea

against humanity was that they were in general oommi t ....ed by governments, Clr vitr

the complicity 02' tolerance of governments, so that the only possible form of

punishment 'Was on the 1n.ternational level. Secondly, the concept of the crime

agninst humanity bad been incorporated in the Convention on Genocide which had

now coma into force and was thus a concrete part of international law. It was

clear from article I of that convention that genocide, an act which all

representatives would surely recognize as coming within the general concept of

crimes against hl.lmanIty, was considered a crime under international law, whother

it was committed in time of peace or in time of war. It was therefore contr&r7 to

existing international law to lay down as a principle that crimes against

humanity were inseparably linked vi th crimea against peace or war crImes.

BAR'IOO (Yuaoslavia): (SR.234 .. p. 151) The Com:nisaion had therefore

respected the terms of its mandate and had not included among war crimes and crimea ,

aeainst humanity the orimes defined by the Geneva Conventions ot 1949 concern1ng

the protection of war victims. Consequently, while it Bupported the text proposed

by the International Law Commission, the ~oslav delegation considered that the

/Comrn1ssion'8
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Commission's enumeration was incomplete and that it lIIhcr.l.ld be supplemented in

future international instl"Wl1s=.ts so as to indict all war crimes and crimes agalM'

humani ty defined in a~ international convention that would enter into force upon

the outbreak of a war in the courae of which such crimes might be comm1 tted.

SpmOPOULOS (Greece): ~SR.234, p. 153) Outs1~, the crimes against humtu1ltl

defined "1 the NUrnb~rg charte:-:-, no concept of crimes against hu.'11..'ini ty 8xieted

under intt't'national law. ••• re was una.cquainte<t w1th any notion or crimes

against humanity independent of the notion of crimea agaiIl9t 1-",e..ce, and of \tar

crimes, in ecccrdance with the French representative's theory. ... He bel! -)'7:,,1

that crimes against humanity a.~d the crime ot genocide were b.o quite different

things. DoUbtless, the crime of' genocie.e might constitute a crime aea1nst

humanity, but only 1f it was perpetrated against a group or human beings either

in wartime or in connexion with crimes against peace or war cI1:c~. 'l'hat In.&

Why the conception embodied in the operative part of the draft resolution

8ubmitted by France (Ale .6/L .141), which declared the notion of crimes against

humanity to be "distinct from the notion of' crimes against peace and the notion

ot war crimes", was in his view .erroneous •

ABOOH (Iran): (SR.~35, p. 160) Re did not agree with the Fr6wh

representative's view that the International Law Commission ought to have

extracted trom the charter and the Judement a general def'in1t1~n of crimes

against humanity. '!here were no crimes against humanity generally under

international. law; cr1mes against humanity existed only under the NUmbers

oharter •••• '!he C0DIII188ion bad omitt.ed. the phrase "betore or during the war"

con~ined tu article 6 of the charter beeause it referred to a particular war,

the war of 1939. It wr"uld bave been pref'erable in fornaulating the NUmbers
principles to make a general reference to all wars, by replactDs the worcl8 "the

war" by Ita war". 'Ibe total omission ot those words might lead to contusion in

oonnexion w1 th the dBtin1tion et crimea asainst human.... ty.

CHAUM>hT (Fre.noe): (SR.236, p. 170) As reprc1s cr1mes asa1nat hwIIanit7,

there was no dell71ns that they were resarded b7 all civilized nations aa'O~

orimes. It they wore 00llllD1tted b1 responsible govern:nent officials, their

punishment JI&llt be ettected on the international plane and oauld not be lett to

the national law ot the oount,ry. ••• 1'he G:""8ek representatlve, who"e~ ha4

perhaps outrun his thalshte, ba4. stated that there were no cr1Jles aeai~t hl....1.t7

/under inteJ'D&tl



under international law. lIe had gone fUrther than the judges at NUmberS who had

not denibd the international character of crimes against humanity, but had refused

to take cogni zance of the crimea against humanity committed by the Na.zi leaders

'-efore 1~31 60lely because of the relation between those or1mac and the 1939-1945

war !:lad not been established, and the Ifioibuna! was competent only to take

cocni:ance of crimes agai~8t humanity if they had been committed as a result of

c z-Lmes against peace or war crimes or in con.1Unction with such crimes.

LOEO (Pakistan): (8R.236, P. 174) While he was willing to accept; the

~ribunal'a atatemant that violations of the laws and customs of war constituted

c!'imea under interIlAtional law at the time of the creation of the Tribunal, he

doubted whether the same oould be said in 1939 of orimes against hu~nity. Though

1t could be adm1 tted that crimes asainst human1 ty perpetrated against the

populatlona of other countries oonstituted violations ot existing international

law, the question whether crimes 8Bainst hUIBn1ty oommitted against nationals

cane exc.Ius l ",ely under national Jurisdiction or international law was one over

whi~h the clatma of national and international jurisdiction conflicted.

ROBnrSON (I.~rael): (SR.236, p. 175) The t1m1ditl ot the International Law

Commlssi:m. was most clearly demonstrated by ita refusal to reooeDize the

Lndepent.ent character of cr1.mes against hWlll!lnitl and 1ts insistence that those

cr-tmc s could only be committed as a result ot, or in connerton with crimes against

pence ( nd war crimes. ••• There was no juattf1cation tor omitting the phrase

"before or dur1ns f\ war" tn principle VI (0) 1 particularly in view of the comment

in paragraph 12j. It 'WaS untortunate that principle VI (c) did not emphasize the

fe.ct that certain c.ota might bfJ orimes against hW:Jenity even if they were committed

again8~ fellow-nationals, althoueh that idea was stressed in the comment in

paragraph 124 ot the report.

(i ) Views cot1Cfitrn1ns Principle VII

AMADO (Brazil): (SB.231, p. 132) The C0DIIl188ion bad considered it

preferable to makR ~ separate formulat~on of the principle proclaiming the

reapQcsibility of a~ accomplioe tQ 04~r ~o bring into clearer focus principle I

which :::tated the gerhral rule ot individual responsibility for international

crimea.

ROLING (NetherJAnds): (SB.232 1 '}. 138) The Commission's cOIIlhentary on

principle VII stated, however, that the only provision in the oho.rter regarci1ng

r~9ponai· _lity for comp11oity was con~tned 1n the last Paragraph of artiole 6
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Page 35

whioh laid down that "leaders, organizers, instigators and accomplices

participatins in the formulation or execution of a common plan or conspiracy

to commit a~ of the foregoing crimes are responsible for 6011 acts performed bl

a~ persons in execution of such a plan". '!bat was not a complicity rule but

a rul.e about the responsibili~y of conspirators, and a very bad one at that. It

tried to establish the responeibility for acts which were unknown to the

dSfendant - a type of respoMibUity which was decisively rejected, at least 1n

continental law. It was a tJPical conspiracy rule 8e",orol,. or1ti':~.:t.')-:' in

Anglo..Am9rioan juris-prudence. It bad nothine to do, however, with the general

theory of oomplicity and partioipation, which w.a partly covered by the provi8ion

or the charter of NUmbers aboat planni118 and .preparation. Neither cbarternor

Judgment recognized any other farm ot participation or complicity with resarel to

crimes aeainst peace. 'Ihe Tribunal had clearly recogniz.ed that the rule applied
•

only to oonspiracy. '!hat there was contusion was conf1rmed by the conclusion

in paragraph 126 Qt the report that the statement contained 1n the Judgment to

the effect that the provision had been ds81gne<\ to "establish the responsibility

of persons participating in a cODlDOn plan" to prepare, initiate and wee
aggressive war "would seem to imply that the oomplicity rule did not apply to

crimes perpetrated by individual action". 'Ibe Tribunal had not invoked that

rule when aclmowledeing the criminal cbaracter of participation and complicit7

in war orimes and crimes against hummity committed by individuals.

ROL.Im (NetherlAncls): (SR.236, p. 172) An even more serious mistake had

been committed in the f01"Dl1lation of principle VII which recosnized that the

ordinary rules of complioity were valid v1th regard to orimes against peace ••••

That principle was not reoognized in the charter or in the Judgm'9nt of NUrnbers.

ihe JUdgment took care to limit the scope ot crimes against peace. .•• AcoordlD8

to the forlllllation of principle VII as it stood, not only industrialists, but all

workers in mnitions tactories~ not onl7 the chief of staff but also eJ.l so141ere

1n the field f'rom generals to pr1~te8, would be considered as criminals. 1.b&t
vu a flagrant violation of' the rules laid ,l:)v;n 1n the charter and applied by

the 'Ir1ounal.

BARTOO (Yueoslavia): (8R.234, p. 151) With regard to principle VII, the

1\Iaoelav delegation did not agree with certain delese.t1one ~t it vas arafte4 1u

too genere.l terms aa4 that if it were interpreted too libe~all oombatanta

who had ~ticlpatedas a duty in a~ war ot fl68r8ssion m.teht be JAlbelled w:r

ortatnale. /VD aLA:BBDB
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VAN ~{I (Be161ua): (SR.235, p. 163) In principle VII, the International

Law CClllm1ssion had retained only the word "complioity". He acoepted that wor41lJ8

only if' the idea of' complicity included co-authors, instigators .and prov0c~t.ore,

although that c.)~~t1tuted an extension ot tl'.e idea ot complioity which it was

not tor the International Law Commission to decide. He approved the idea of'

-ldne acoomp1108s in the three categories of crimes enumerated 1n principle VI

responsible, aJ_thoug~ he thought that in thus extendi~ the idea, the International

Law Commission had not remained strictly w1 thin the 11m1te ot its task.

TIRADe (Mexico): (SR.237, p. 183)... Pr1.nciple I was based on the tirst

paragraph ot article 6 of the charter ot the Tribunal, which dealt vi tb the

respollpibili ty ot the in4iT1clual under international lav. Since that paragraph

did not dr!'-w 6.'17 dietinotion between the cr1lll1nal and hie accomplioes, he could

eee no reaec·Q why the International Lav CODIIl1esion ahoulc1 have dBvote4 a separate

principle to the reeponaibil1.ty at the accomplioes. In the or1m1nal lav ot most

countries, the re8p0n8ibi11ty ot acoomp11ce8 aDd. ot the actual cr1m1nal vere both

governed by the 8ame provie1oll8.

spmoPaJLCS (Greece): (SR.238, p. 130)... '!he repreeentative ot the

Netherlands bad expressed the Ttev that the CaIIIII1e8ion had g1ven too v1dB an
intt'rpretation to the not1on at complioity. Subaequantl1', hove"f8r, the

repreecntative of Israel had oontended tJ;1at the CCIIIIl1..1ont • interpretation was
quite acceptable, s1nce the Judee in each 1natance voulcl haTe vide 41aoret1on

&s to hOY the pr!nc1ple should be applied. 1be other .-bere ot the COBIlit tee

bad not mentioned that point and it: :d.sht theretore be uIIWIIe4 tbat they to'lnd

the Caum1esion'e text acoeptable.

. .
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Pase 37

Draft oode ot..2Uepcea ye.inat th' peage apj aewit, ot P9k1D4

I. Introduotion

1. By resolution 117 (11), paree:raph (~), the General ~emb17 reque8ted the

International Law 0CDll1a8ion to prepare a draft oode ot offence8 aeaiD8t the

peace and aecuritY' or -.nld.nd, indicatlng olearlY' the place to be accorded to

the prinolpl.es ot lntern&tloaal law recognized in the charter ot the IlirDbers
Tribunal and in the Judgment et the Tribunal.

2. At its t1ret ae8810n the 0Clllll18a10n appointed Mr. Jeen Splropouloe epec1al

Rapporteur on this subject ,and innted hlm to prepare a world~ paper tar

subDd.asion to the CCIIIII1ssion at i te 8ecOnd session. 'Dle C0Ja18alon al80 4ecic1e4

that a queationnaire ahQlld be circulated to Governments lnqu1r1~ what offeac••,

apart t'rt'G those 4enned t.Il the oharter and JucJsment ot the NUmbers TrlIalMl,

ehollld, in their view, be oa.prehenaed in the clrt!ltt code.

3. At ita aecond 8ea8ion, Mr. Spiropou!oa preaented his report (A/CIf.4/25) to

the C~salon, which took it as a buia ot diacusaion. '!he subject we

conaidered bY' the Oc.D1aaion at lta 54th to 62nd and 72n4 meeti'D88. '!he ee-1eel_

al~o took lnto cooaideratlon the replies received trolL Government8 (A/Clf.4/~,

part Il, A/CIf.4/l~/A44.laD4 A/CIf.4/l~/A44.2) to ita questionnaire.

In the light ot the deliberatione ot the Caaa18s10n, a Dratt1De Sub-eOlB1t~.

cClDP088d et Neaars. A1faro, JIll4aon _4. Splropouloe, prepared a prorialotBl text

(A/Clf.4/1.6) which .. reterred b7 the CowD' 8810n without discusslon to the

special Bapportuer, NI'. Splropauloe, who ,.. requested to cent1me the work on the

subject and to albm1 t a new report to the 00lllll18s10n at 1t8 third 8e88101l.

4. At Its third ae88ion, Mr. Splropc:W.08 presented a new report (A/CB.4/") to

the Caala810n whloh, taktns lt &8 a buls ot cliaou8.1on, aclopted the prMeIlt

draft ot a ooc1e of (~eDlea aea1JWt the peace and eecuritY' ot _nld.n4.

, • 'Dle CClais.ion, in eul:a1tt1ns the preaent text to the SOftnDeD:te ln

Contomttl v1th article 16 (8) and (h) 'et lta 8tatute, v1ehes to pre.ent the

taUovlas obaenatloaa as to ee::.. genel'Gl que8tlons the CCIIIID18alou ha4 to .ol'ft 1.'

4ratt1as the present c1ratt coc1e.



(!.) The CO!!lJlission f'irst considered the meaning of' the term "offencee

aeaInst t:le peace and securIty of uanklnd", conta1ned in resolution 177 (II).

'!he view of' the CODI!dssion wae that the IDMn1ng of this term 8h~d be

limited to of'f'ences Wh1ch contain a political element and whioh endanger

or distu::'J the ma1nte:Y.Ulce of' international,PeaCe and. seourity, and that the

dre.f't code, therefore .. should not deal with questions ooncern1ng oontlicts ,

of legislation and jurisdiction to international oriminal uatters. Nor

should SUCh. mtters as p1raoy, traffio in dangerous drugs, traffic 1n woun

and children, slavery, c~terteit1l18 ourrency, dalDase to eub:Jarine cables,

etc., be considered as fall1ng within the scope ot the clre.f't code.

(£) The Co~ssion thereafter d1scussed the meaning ot the phrase

"indicatlng clearly the plaoe to be acoorded to the NUmbers p'",inciples."

'!he sense of the Conm1ss10n was:

(i) that the above phrase should not be interpreted as meanine that

the NUmberg pr1nciples would 'have to be inserted in their

entirety in the draft code. '!be Comlssion felt that the phrase

did r.ot preclude it trom susseating modificat1on or 4evelopment

of' these princ1ples tor the ~rpoee of their 1ncorporation in

the draft code.

(11) th~.t the Caamis810n 1188 not bound to indioate the oxaot

extensions to which t..he 1ncorporation or the various NUmbers

Pr1ncI)19S in the draft code had taken place. Such an attempt

would have met with cons1derable ditticultiea since there exIst

divergencies of opin1ona as to the scope ot SOlll8 at these

principles. Only a more or less seoeral retereDOe to tbe

correapond.ent Nurn~erg principles baa been oonsi48red poeelble.

(2.) On the ~uest10n of the eubJecto ot or1m1nal responsibIlity UD4er the

draft code I (.he CODD~. 9siOQ dec ided:

(1) to deal only with the cr1m1nal responsibility ot lndlT1d¥!J4,

follorine the ~le of the N\irnberg oharter I ar.4

(il) not to follow the Rapporteur who bad def1ned the ottencee 8861D8t

the peace and security of _nk1nd in a general .1' 80 that t' lse
I

crimes oould. be cODlll1tted bY'~ in41~ whether the eai4

individual acted .ls authoritY' ot a State or as a p.r1.va~ JeNCID.
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lase 39

'!he COlD1saion establi8hed a M.tinction in the eenae tbat 8~

crl_s, according to their c1etinttlon, could only be ccaa1tte4 'b1

the authorities or the State While other cr1ll88 oould be oOla1tte4

by any 1nd1rtchlal.
(~) Considerable thought was g1.Ten by the COIDiaslon to the questIon ot the

implementation ot the code. It vu felt that only the 1JDp~ntatI01lb,. an

iaternatIonal judic1.al organ could give satIsfactory reault". 'Dae ca.s.••1oa

was ot the op1nion that pen41ng the eatablishment ot such Cl 1Dtomatlcaal

cr1m1atl court, the ~le_nta.tIon by natIonal oourts would practIoallT be

the only p08sible procedure.

6. riuall.y it -1 be noted that the COIlllLi8.iOQ canalc1ered a OCJIWUJ1catlon t'raa

the UnIte4 Nations atucatlone..l, Sc1entifio &ad Cul'bmLl Orpo.1zat1on tn whioh it

_. reooaaended that, Y1th a v1ew to the proteotlon of hI8torical mDUlent. and

c1.ocwDenta and wox-ks at art 1n case ot ar.4 contl1ot, the u8truct1on of INCh

\$1tun.1 Ob3eo't8 should be 4etIned u a or1Jle putd.8bable uaUr interaat1011111aW.

'lie CoJa1aa1on took note ot the recOIIII8Dl1at1on, an4 esre- that ..ch cteetruotIoll

OODleS vi thin the general concept ot w.r crilles.

,
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Paee 40

II . Text of the dr!tt code

Article I

'!he followitlG aots are otfencea against the peace and seourity ot mankind.

1hey are crimae under international law tor 'Which the responsible 1nd1Yicb1als 8b&ll

be punishable.

~. The pmployment or threat of emplo:t!l!nt, by tbe authgritie8 of a State, ot
Npd torce ep.inst another State tor &!!l 21£1)0&. o!fA!r tlen IBtiolWJ. or
oollecttYe 86;J.t:dtt fUlS' 2r -He9uUoa~!\OO bz f o"'lzmtept orE or tQ!.
Unite4 Ntttons.

(!) ~e text proposed by the Dapportuer reacle as tollove: "'!be use ot
armed foroe 1n T1olat1on at Internationlil laY and, in particular, the -Sias

of aggres8ive ~'.

'<!!) '!he above text ClJrresponds to article 6 (a) et the oharter ot the

International Mi11tary Tr1bunal. But ¥hUe the latter Me 1n Tiev cml7
Ita war ot aggression or a war in T1.olat1on at 1nteraatioaal treat1es,

agreelDButa or assurances", the present text, go1Qg turther, obaracterllea

a8 orlDles under international law not only any ellPlo,.nt ot the &1"111'4 tore.s
ot a State agaiost another State bolt alBo the threat ot eJIPlo,.nt or thes.

armed forces.

(g) The tW~eator use of tarce is prohibited by article 2, paragraph 4 ot

the Charter ot the United Nations wh1ch b1n4e the Members ot the OrganizatiOQ

to "retrain in their international relat10na tram the threat or use of toroe
asainst the terr1tol"1al 1ntosrit7 or political 1n4epondeDoe ot~ state, or

in any other IIIlnner incons1stent vith the P'U'POII8S of the United Iat10D8.·
111e 88.IIIe prohibition is conta1ned 1n some other internatloaal 1natrwDenta

and in the draft 4eclaration on rights and duties or State. prepared by the

International Law Commis.ion.

(~) Cr1Jle No. 1, by ita nature, can ouly be oODlll1tte4 by the authorltle8 or

a State. A penal reapooeibi11ty ot private 1ndlYidJJa1.e -7 however result
thrOU8h application ot cri_ 110. 11 of the dratt oode.

2. 'D1epJ.emins of or J!F!PH!:tion tor the eglOlMBt, bl the !:\ltllQ£lt..l!8 ot..!,

State. or u.d toree ae1net aootblr State ~ av E£RO!! 0*[ tE9 .t129Nr.JE

aJleotlYe 8.fjt:J!!'.' cs: egoutiog gt • 4Io1s 1• bl & o..ttBt 9!1& 9( tll!
J

~.
See DOt. (~) uDder the preoe41as oriM.
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3. The incursion into the territory of a State by armed bands C9!1:9S troa tAl...
territory of another State and actine for a political PHrP2se.

(~) '!he text proposed by thf Rapporteur reads as follows: "'!he inve-siem.

by armed sangs of the territory of another State" •

(~) 'Ibe members of the armed bands, would be suilty ot the above orime.

A penal responsibility of the authorities ot a State under international law
may however result through application of crime Ho. 11.

'While in the case of crime No. 1. the simple soldier would not be

criminally responsible under internat.ional law, in case 0;- nvaslon b1

armed bands of the territory of another State, any member of the band woul4

be responsible. 'Ibis difference of treatment is justified because, in the

case of State action, it would go beyond any logic to oonsider a mere sol41er

as criminally responsible tor an action which has been "'cided AD4 d1reote4

by tho authorities of 8. State while in the case ot armed baDda the

participation in them will result trom the tree decision of the in4iT1c1Ua1

members of the band.

4. 'Ibe undertaldns. encouresement, 0t toleration by the authoriti,e ot a State

of organized activities calculated to foment. civil strife in tb! t!rE1torz of

another State.

(!) !Ibe text propoeed by the Rapporteur reads as follow: "'!he ta.ntias

by whatever means, of civil strife in another State" •

(a) The fomenting of civil strife is expressly prohlbita4 by artiole a. ot
the draft declAration on rights and ch1tie8 ot States prepared by the

International Lay Coaadssion.

(~) 'Ibe above crUDe can be comm1tted by the authorities ot a State oal7.
A penal responsibility of private indiv-icluala under international 1aV ~

however result through application at crt. Bo. 11 ot the dratt co4e.

5. The und.ertald!B. eDOOU1'!S!II@nt or toleret1an bZ,the authon.»tJ 2t.LISI1iL.
of 0!'StU1Ue4 act1v1~10. lpten4e4 pp oalculate4 to create a ,8 ~atiLeaf Hr.t'9E la !Ill.
mindl!.2t~ persona or "a .SI'091). ot. "P'T!ons or,·'"B!p8~
Statt\ •

(~J '!he text proposed by the Bapporteur rea4e .. tollova: "Orsau1se4

terrorist activities oarried ~t in another State".
(~) '!he encouresement of terrorist actlvltes le prohlbited b7 artlole 1 of

the (;onvent101'1 tor the Prevention and Punishment of Terrorl. of

16 Bovember 1937. I(IJ !8rrorlat
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(2) Terrorist actlvities of s1ngle persons without a.lY organized com_lon

between them cl.o dot tall v1thin the scope of cr1me No. 5.
(!) ihe above criM can be oaaa1tted b7 the authorit1es of' a State only.

A penal reeponalb11it7 of' private 1nd1viduals under international law -7

however resv.lt throush applloat10n of' cri_ No. 11 of' the clre.tt code.

6. ~te bY the autboF\ ties of' a State In ylol!.tlon it lnt,roat1ooy treat:

2WP=tlona • 81sne4 to 'II!KI Internatloaal peao. aDd 8,cur1t" InpluMM but

not l1m1ted to tmt1 oblt.t10_ ooQC'p1QS:

(1) ~e oharacter OF 8treMth or locat1on ot armed fore" or H!!fMn1;si

(11) the SDIPHe.lS ermOt· g "Pi toroee;

(111) the _lPW-QC, of fort1f1cations •
. "

(a) 1be text proposed by the Bapporteur rea48 a8 follows: "'!he violation- .
ot military clauses ot 1nternational treaties clef'ln1ns the war potential

of a State, maely olause8 cOl1Cem1n6: (1) the strensth or land, aea

and air toree8i (ii) ~nte, III1n1tlone and war .ter1al in S8aerali

(111) preseace of' land, 8ea and air torces, ~nts, IIIlnitloDS ancl war
mater1al; (iv) recruiting and DI1l1tary tralniOSi (v) tort1ncatlons."

(!l) '!be 00lllD18s1on thousht it V1ae to Include 1n the code ~ case ot
rtolatloa: ot treat;y obligations de81gned to ensure 1nteraatloaa1 peace

and secur1ty. It.Y' be recalled that the Leaeue or Nation's eo.1ttee

on Arb1tratlon (MellOraDd.t.ul. on articles 10, 11 and 16 ot the Covenant)

c0D814ered the ta1lure to ob8erve conTentlonal restr1ctlons as those

Dl8ntlonecl In ~e def'ln1tion ot crime No. 6 a8 ra18iDS, under~

olrcumstance., a pr88W1ption of assre881on.

(2,) 1'be above crime cau be cOlllD1tted by the authorit1es of' a State onl1'.
A penal r8Sp0n8ib111ty or private 1n41v1d1lala UDdar interr.ational law

-7 hOWTer result throusb applicat10n of' criM Ko. 11 ot the clratt ooc1a.

7• Acts by authorJtie. ot a State result1ns 1p or cUreoted WY!£4 the tso1bk
annexation of' $'00tFY bel0QS1M :!t2 ano\ber Stet e • or ot teu!tor: \19d1r an
1ntergttlonal rui me •

(!) 'lbe text propoae<\. by the Rapporteur rea4a as tollows: "7he annexation

of' territories in vlo1ltlon ot tnternatio.l law."

(b) Jlorolble aanexat10n ot territories i8 prohibited by varlOU8 lnternatio~-
inatrumenta •

(a> 'lbe aboTe cri. can be cCaaitted by the authorltle8 ot a State oal,..
A penal responelbl11t,. of' prlw.te individual8 under lnternatl la. -7;' i.. ~_
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however result through app11oation at crime Ba. 11 of the draft code.

8. Acts committed by tM, authorities 9' a State F bY pr1;vate~

intent to destroy, in vhQle or 1n pary. a Mi10J!!Ll: . etl:m1C8J.,. rac!!.l 9£~
QYUP ae eU~~1, inc1udlps:

( i ) ~111pg .!!tplbers_of the group;

(il ) 2.E2s~US serious }>oMl: or mental harm to members ot the srouJ?;

(111 ) ~~'t"at~ll 1nf]J;.ctins on the S£OUR c0n4~t10D8 0Uite calcu;atc!A..J2,

~riM_~bo'lit lts physical destruction in whole or ln part;
(iv) !A'poB·~_!.Sasur!.s~tendedto ,P!'!T8nt b1rths v1t1Wl the group;

(v) !.C?~~..t~~rriM chitE!n ot the s;roup to another group.

~~) ~:\'!' text proposed by the Rappoz·teur is identical with the

correepondit18 text ~ .t»ha COIlVet1dD cA thfJt prevention and puniam.llt

of the crime of genoclde •

(g) 'Ibe text adopted by the C0JIIID18sion 18 ln subetaDce, lclentloaJ.

vlth the crime ot genocide 8S 4et1ne4 in the Convention on the

prevention and. punishment ot the orime or genocl4e.

(g) The above crime can be coJllD1tted elther by the autharltles at a

State or by private 1ndiv1c11lals.

9. ~~"Lac~e cC2Dm11tted b,t th, fWthorlt1es ot a State or bY private

!al1:vidual!, ~~inst any civilian RdRulation, suc; as w. smel, or gt,~
or ens1avel!!tt}i.L...9r deiortation, or 2ers13cutlons en politlcal, raclal or rells10u

grounds, w8.e..a. s'!ch acts are coDlD1ttecl ln executlon ot or 19 oonn.exion Y1tb.~

~tt$n.ees det:tnel\ in Nos, 1, 2, 5, 1 and. 10.

(!) 'Ibe text proposed by the Rapporteur rea4s as tollove: r.'D1e ooJB18.1cm

of any of the followtne acte in &11 tar a.they are not covered by- the
I

foregoing pa:-e.graph: M.1rder, exterm1rsat1on, e.D8lavement, ~portatlon, &D4

other inhuman acts done asa1nst a oivilian popllatlOD, or perseout1cma OD

political, rac1al or re11g10ll8 grounds when auoh acts are··done ar 8uoh

pereocut ione are carried on in ezeeut lon or or in cozme.x1on vitb al17 ortM
against pence or war orimes as deflned by- the Charter ot the Intexmtlor&l.

Military Tribun.'\l."

(~) ~e e~o.ve er1me oorrespon48 to the "Crime asaiDat hunn1ty" ot the

Nur-~bers cl~rter.

~ile, a:cord1ng to the I«mberg charter, the aboYe-e1ted Inba.m aote
ooneti":.ute a or1ae under l.nteraat1onal law smJ..t it the7 are oO!lllld.tte4 SA

/ exeoutloc ot
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execution of or in connexion with e:ny cr1me e.cainbt peace 01- war c1me as

def1Ded by the charter, the text adopted by the Intemational IAw CCJIIIJlis~1on,

so1ng 1'urther, characterizes crimes under international law 1nh\lDlm acts

when these acts are oazmitted in execution of or in connexion with any of

the cr1J!Jes defir.ed in loe. 1, 2. " 7 &"14 10.

(,2) The above crime can be CCIIIIl1tted either by the authorities of a state

or by pr1mte 1ndiVidual" •

~8 cQJlllit 't!.d in V,oJ.et.1on. of t.~10 l,o::" J cr. e~~t7:'\9 et V~?
(!) The text propo"ed by the Iepporteur reads as follows: "Violation of the

JAvs or cuetau of war".
(~) The above cr1me 1" provided for by article 6 (~) of the charter of the

Intematl<mal Military Tr1bunal. In reality 1t does not aff&ct the peaca

and security of man1d.n4. Nevertheless, it flgures emons the crimes en\lD8re.ted

111 t~ NUmbers charter. It ls only cm aoooWlt ot this eotm8xion that the

Intematicmal IAw CCIIIIl1"eian decided to include it in the draft code.

(.2) The CaJDlssion faced two problems in connexion With the definition of

war crimes. F1retly, it had to decide whether even violation of the laws

or custans of war were to be cous1clered as a cr:1me tmder the code or whether

only acts of a certain granty should be characterized as such. The

CaJIII.1se1an dec1ded 1n favour of the first car.oeption.

The second problem faced by the CCIIIDl1ss1on was whether the catl.e should

eD\lDerate all war crimes exhaustive!: or whethe~ a general definition was to

be preferred. The Camilission COIlsic.ercd that only the eecccd was practical 17

possible.

~_~ich.~__t_1....tut........e:

(!) .c,gnsPi~acy to ~1t W of the offences defined in Nos, 1-10.

(ll) ~n!ct-!!!C1~t to caJlnlt Ml of the offences g.ef1ned in Nos. 1-10.

(,2) !tjiepts to ctarmit any of the_offences defined inJ!08. 1-10;

(~) can;e1ic!u in the cc.gjss1on of FiJ-0f tloe offences def'1ped in Noe. l-lp.
(o!) The text proposed by the Rapporteur reads as follows:

(1) Conspiracy ve carm1t aIV' of the act" en\lD8re.ted under cr1mes 1-9
(of ~he Draft co&J./ eubmitted b)' the Bappor1;eur).

( 11 ) Direct and pub11c iDc1~nt to oC1lll11t aD1' of the acts under crimea

1-9.

/1

. .

1:1 Bee A/CB, ;,./25, PP. 63-6,. / /(111) / PreparatoJ7
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(111) Preparatoryaots to commit any ot the acts under crimea l·~.

(IT) Attempt to commit a~ ot the acts UDder crimes 1-9.
(v) Complicity in a~ of the acts uDder cr1mes 1-9.

(b) '!he notion ot conspiracy is found in article 6; parasraph (!J, of tbe

charter ot the Inte:rt'Dational M1li tary Tribunal and the notlO:l ot cCIIPUolt,
in the last paragraph ot the same article. 'Ihe notion of o(J""6J8plrac7 ill the

charter is 11m1ted. to the "plannius, preparation, initiation or -S1111 of '

a war ot aegression, ar a war in violation ot international treati••,

agNements ar assurances", while the text proposed by the Intermtia.l La"

COIIIIl1saion prorld8e tor the application or the above notion to all otteDO"
against * peace and security of mankind.

'!be notlO118 or incitement and of attempt are touDd in the Genoclde

Obnveution &s well as in severeJ. DIlnicipal enactments on war cr.a.

Article II._,..-,
The tact that a peraon eharsed with a crime defined in this code acted uDder

the orders of a government or a l'Uperior 'lt4l1y be te.1mn 1r>to cona1c1eratlon ei"r

as a defence or in ait1g&tion ef pwUahntent if' Justice so requlrea.

(!.) 'Ibe text proposed 'by the Rapporteur reat'.s as to..1..lo'w8: "'!he tact that

& person acte4 under cQlllllf\lVJ ot the 1av or pursuant to superior ordere .,

be taken into conaiderati . ,'1.tbqr aD a \ _fence or in m1tigatlon of

punishment it JU8tice 80 ~ "..ires".

(b) 'Ibe above text corresponds to article 7 of the charter ot the-
International Military Tribunal.

Article III..... ~.._- .....~ -..-
Pending the eatablishment of a competent international criminal court, tile

States acloptlng thi8 Code ~rta1ce to enact the neoessary legislation tar tile trial
and pln18hment ot persons accused of C0:mil1tting any of the cr1D!ta under internat"J.GllaIl

law as defined in the Code.,

(I.) 'Ibe text proposed bl the Rapporteur reads a8 tollow: ..'!he ;e.rtl••

to the Cocl8 uncl8rtakB to enact'the neCe9B3.rY legislation 81vi~ ert.c\, to

the Proviaion of the pr_eut code, and, .tn part1cu1ar, to pro.icJe etreet!,.

penaltie8 tor persona S'ltlty or a~ ot the ecte declared puni8bable b7 the
oocle •

•



llie part if s to the Code undertake tu ':ry by a competent tribunal

persons having committed on their territory any of the acts declared

punishable by the present code.

The foregoing provision doss not affect the penal Jursldiction

possessed by States una.er their IT.i.<.nicipal law."

(~) The above system of implementation of the code has been taken from the

Genocide Convention. The International Law Commission is aware that the

punishment of perpetrators of cri~as under the code by domestic courts 1s

not the ideal solution, yet it considered that, in the absence of an

international Judicial organ, the solution proposed above is, for the time

being, practically, the only possible one.

Article IV

Crimes defined in tuis Code shall not be considered as political crimes

for the purpose of extradition.

The States a~opting the Co~ undertake to grant extradition in accordance

with their laws and treaties in force.

(!:) '!he text proposed by the Rapporteur reads 8.S follows: "'Ille acts

declared punishable by the present code shall not be considered political

cr~mes ter the purpose of ext.re 11 t·." -n,

The parties to the Code pledge themselves to grant the extradition of

the perpetrators of crimes under this Co~e in accordance with their laws

dnd treaties in force."

(~) The above text is found, mutatis mutandiS, in the Genocide Convention.

Article V

Disputes between the States adopting this Code relatin3 to the interpretation

or application of the provisions of the Cede UEy be brOUght before the

International Court of Justice by an application of any parts to the dispute.

The text proposed by the Rapporteur reads as follows: "'!he parties to the

Co~ accept the ~rs1diction of the International Court of Justice 1n disputes

between them relating to:

(i) JIbe interpretation, application or fulfilment of the present Code;

(ii) The res~onsibility of a State under international law for any of the

acts declared punfshabke under the present code.
t

A d1.spute may be bro)lght beroy'e the Court· at the requ6st of any

one of the parties to the Code". /Chapter 1I

J

I
tbe,t

1
8'Yel1

~
the!

~ a J'I

! aco



A. })1tr06.uctlSm .

At the 385th JIl8et1D8 ot the F1rIIt Ccmn1t'CM ot the GenaJ'l Aaeab17 of

the United Bations 1n 1950, 1n oonnexicm with item 72 ("DlItie., ai' 8~tM sa tM

e~t of the outl>ree.k of h08tilltI8S"), inoluded CIl the aseDCla at the nqueet of

the Gowmment of ~OBlav1a (A/1399), the, representatiw ot the tsSR~
,

a :reeoluticm the preemble ot which IXPX'8ssed the neoesslt7 ~ 8iv1DS aD

aoourate definition ot aggression.

The proposal 8ulln1tted by the Delegation of the U3SB reade as tol1cMla

"::be oe.neml As,eembl,y,

"9oxud~ it necessary, 1n the interests or general Hcunt1 aDd to

faci,lltate aereemant on the Mrltn\D. reductlcme of anuementa, ~ 6etme tbe

cone\)v:; cl aseres810n as accuratel1 as po8s1ble, 80 as to torestall aDI'

pretext which DL1Bht be used to Just1f7 It,

~rm~z:tPs that all Stl,.'tes ba~ eq,lal r18hta to 1Ddependenoe, eeour!t1

and the defence of the1r terrlt017:

"~:alred b1 the desire, 1n the interests of general peace, to SuaNDtee all

nations the r1sh~ freely to de~lop by such means as are appropriate to

them and at the rate which they oonslder to 'be M08ell8J'7) and tor tbat

purpose to provide the fullest pofJslble protectlon to'Y:" their MOur11;J, 'lieu

1ndependonco end the integrity or their terrlt0%7, and wo tor tlle1r r18ht
to defend tm.mselws age.1net aeBresslcm or !r"9'Ulcm trail V1thout, 'but~

within the l1m1tli ot their own countries, end

"~ It neOO88&X7 to fomulate essential dlrectlwe tor .uch

1ntematlc:mal orsene as may be called~ to dete~ which J,JN-t7 1G

gu1lt1 ot attack,

"~c)AnJ:

"1. That 1n an 1nternatlanal oonflict that state ehallbe 4ec1are4. ~

attacker whlch t1ret caam.1t. one ot the fol1.ow1ns acta:

"(!) Declaration of war asamet another state;
~) Inwalan b1 its &DIed torcH, even V1tbout • c1ecl6at1ca or -.:r.

lot the tenttG17
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"at. the terr1tcr:7 at anotl:Jer S+.at,el

(!) B<II1~'- "'y ita land, see. or air forces of the territ0J7 c4

another state or the~ out ot a deliberate attack CD the sh1pe

or at.rcratt of the latter;

(i) The lan41De or leatUne of 1ta lImCl, eea or air torce. 1nald., t.be

bow:adanee or another state w1thout the pem1ss1c:m et the Qoftu-.t

of the latter, or the rtolatiaD of the emd1tima of such pel'lll1••1CD,

part1cw..ar:b' as resards the length of thair eta7 or the extent or the

area in vh1ch tbe1 JIB7 sta.7i

(e) Ba"fal bloolEa4o et the C088ts or pDI'te of another state,-
"2. A~ such ae these re~erred to in paregraph I .,. not be J_tlttec1 b1

8IV'~te of • political, strategic or ecooan10 nature or by the deaire

to exJ101t Datural Z'1G~ 111 the. ~1T1tOl7 of the state att.aclae4 '* to IN-tw
..,. other 1d.nd of ad'ftUlteeea or pr1v1lepe, or b1 retennoe to the -.oWlt ot
capital 1o"8ted in the state attacDd or to arq other part1cular 1Dterests

111 Ita terr1tory, or b1 the a:tt1nat1on tlat the state attaobc1 Jaoka the

41at1Dp1elW1s DBrkB of statehood:

"ID. partioular, the tollow1ns JlA1 not be used ea Just1tioatlcme tor attack:

"A. The 1ntemeJ. poe1t1m of arq State aa, for~l

(!) The bacM:n:!ne88 of~ Dat1<m politl""l]~, ecmca1""'7 or
oult~;

(b) Allesec1 ahortoCID'nss 01' 1ts ac1Jn1n 1et rat i cmj-
(!) An7 duser whi lh~ threaten the lite or proJert" at al1DeeJ

<!~ An7 revoluttcn!Lt'7 0:1' 'counter-rewluticm&Z7 1I01WIII1't, olY1l .x',

41aOZ'dera or str1ko8J

C!) The .atabliebaent or _1ntenenoe in aIQ" state of arq political,

ecmaa' 0 or 8001&1 .1'8'temJ
"B. Azq acta, leg1elatlm or orders at erq State I .. for • ....,1e I

<a> ~ nolat1«. of 1nte:mat1ooal tnatte8;

(l> The 1'1olat1Cl11 of r1Bhta aDd 1Dtereete in tbl .J'~N of uaa.,
ocmcee81ane or aD7 otblr k1M 01' e0ClVD1c aot1v1t7 &OCJ.'d.re4' 1»1 8DOtIIer

state or ita c1t1r.ene;

<2) The rupt~ r4 d1~t1c or eomca'c relatlCD8J
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11 ( ~ ~ ieCL suns 8 in Conne xion wi tr. ar; 9 COI:C'mi~ Cl:' f i J .L:1.Il -:' i-~ I .~ <:.~ott;

(e) Repudiatl~~ of debts;

(f) P"o}'l1bitlon or restriction of mmigre.tlon or modification of t:'18

statUE: 01' foreigners;

(g) The violatlon of pri"iilegea granted to the official r&jr::.:)~ntu.t1'V88..
of a~other state;

(~) Refusal to allow the passage of anned forces proceeding the

territory of a third State;

(!) Measures of a religious or anti-religious net'JrE:'; .

(j) Frontier incidents..
"3. In the event of the mobilization or cancentre.tion by MotL.er ::: u.te t:..

cGrlsid.ereble armed forces near its frontier, the State which ia threet~nsd

by ~uch action, shall have the rigr~ of recourse to diplomatic or oth8r

me&'18 of securing e. peac-; ful settlerr.ent c,f tr4ternational disputes. It T!B.Y

a.Le o 1r1 the m.eantime e.dc.pt reqUisiTe UlfH~£Ul'eS of a military nature similar

to thoee descrlbeil above, 'W1thClU+' .• hL""~i3"'E:r, cr-oss tng the frontier."

Mr .. E1-Khoury, th~ rerreoentative of f:..yria, :pro:pos~d tt-At the :r..nternatiooa::..
...

Law Cor:::dus Lon enoul.d be raq,ueeted to tnclu<.le the definition of eggrebs10n 1n ita

studies for fomw.et 1Jt..g a criminal code for intenlatlonal crimes EI."ld to 9Ulmdt

a report on the subject to the General Assembly, at t'he 39eth meeting o:! the

First Camm1ttee I and at hie suggestion a Joint draft resolution was presented by

BoLivia and Syria for the consideration of the matter by the International lAw

CCIIID.1ssion. This draft resolution which was a result of coneultation among the

representativas of BraZil, Ecuador, Bolivia,. Syria 8J.~d the 'tjnlted states reads

as follows:

"The Q!neral Ass@btaYl

"Constder1nB that the question raised by the Union of Soviet Socialist

Republic proposal (A/C.l/608) can better be examined in conjunction with matters

under canaidere.tion by the International 16:1 C~e8ion, (\ Aubsidiary organ of

the United Nat1ons,

"J22C1dos to refer the propoeo..l. of the Union of Soviet Socialist Repu.bllca

8ud all the records of the First Committee deal1ne with the question to the

International LaY Cazma1s8ian, 80 that the latter me..r take t'bem mto conalde~tlcm

in formulating ita conclus1one as 6OOD. as possible."

trbe abovo p;ropoe&].
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-" The above proposal 169 adopted by the General Assembly by 49 votes in

tavQ1r, 5 against and one abstention.

B. Hla!o!.~.:al survey

I. The Treaty of M~tual Aaoiatance

The problem of the definition of aggression \Ba considered syatemtically

tor the first tim3 in cOlUl8x1on w1th the various attempts mde by the ~ague of

lfat1ons!/ to close the "fissure" of the Coyenant which, under certain conditions,

_de the recourse to lBr "lege.l.ly" possibl') •

In this conneX1o.n Dention should .~ mde of' the treaty or Mu.tml Assistance

of 1923 which, though not conta1n1ng a poB1tive definition of &sgression,

et1puJatee negatively that "a lBr shall not be considered a 'War of bggreseion it

-sed by a State which ia lBrty to a dispute and has accepted the unanimous

reeOllllD9ndation of the Council, the verdict of the Pe:nnanent Court of International

Justice, or an arb1tml alBrd against a Contract1ns Party, which has not acce:pted

it} provided, howver, that the first state does not intend to ,1olAte the

pollt:l.eal independence or the territorial integrity of the High Contract1ne

Party".

II. ~he Jeastle of Nations' PernBnent Adv1s01:r Commission

The problem of the not1on of aggression beC&lOO the subject of a special

etuQ.y 't] the L9ague of Nat1ons' Pe11D9.nent Adv1sOr:Y Caum1ssion. The ttOp1n1or~ of

the Permnent AdVisory CClllll1ssion l'8sard1n8 Assembly Resolutions XIV and n" is

r1 1nteresto

(Records of the Fourth Assembly, 1923, Third Can., :pp .. 115-118)

The mWIUM, BPAZILI.C\N, FRENCH, and SWEDISH IEIEGATIONS express the

folll'w:!ng op:2-:l1 Xl,f: in resard to ~

~.~~ ••• ~ •••• ,~O •• ~.O ••••••••••• O ••• ~QO •••••• ~ •••••••••••••••••••••••••••••••••• ,.

( d) Row can the JIDltua1 assistance !J::.'"Ovi ded f or by a tree.ty of guarante':l

~ autoDat1cally brought into play!

It is not enough merely to repeat tile .familiar t01mula, "unprovoked

&gress1on"; for under the condition of moCidnl l6rfare it would seem impossible

to deCide, even in theory, what conetit.ut"es f:, case at aggression.-
For eL q. ·thet1c h1storical surveY' (.1 the efforts moo' by the 1aague of Ne.t1ans
to define -agsreseion" see C1Jrde' Eaglet.on, The ~tteJ:'pt to define aggression,
in Intexnat1om.l Cone1l1at.1on, ,..JS,.P, No. 264.
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Th\E:

Aggres6 ion should be def'ined 1n the treaty;

~be s1gr~ should be visible, 80 tbe.t the treaty may be applicable;

l::.~~.l;~ tl>:. c1gna 8hould be univereaJ.ly recosnized, 111 order to make the

opere;t1on of too treaty certain.

1. ~!p11t1oq of .6eJm!,eipli1

Hitherto, aesr8ssian coulr' be defined u aobUlzatlon or the violatI00 of ..

fron~er. .This double test l. A:; lost Its ~ue.

Mobilization, which ..:~iGted, until quite recently, of' a few caape.rat1...~

a1Inple operatIons (ce1)_~. ·J.;,'."r reaervee, purcbaaee or nqu181tIcms and

eete.bll11'1Dent of w.: ._ '". . ~ '0' ~ ~ after the callme up ot the man), baG ~CCIIIe

infinitely mo1"" CC:llJ>':'';'·,<l •. ~.';".d more diffIcult both to dIeco'ger at its or161n aD4

to tollow :t', ::. '.r. do' ..: ., . ~ In future, mobUIaation v1l1 applJ DOt _re17 to

the anny 't ,:t t,.: thu _'.:.lt17 betore the outbreak of boat11itlee (eollecticm

ot stock!! er re"" @~>. _ :i.t'~s ~ munitions at war, industrial mobil1catiCD,

eetabllsbmont or 1nc~ed output of 1ndustrlee). All these measure. whlch S1...

evidence of an intentICl11 to go to wr _y lead to discussions and conf11ct1D8

interpretat1ODS, thue eecurir..g 48cl.lft adw.ntae.e to the eegr8ssor unlees &Otic-.

be taken.

The TiolAtIon of a tronti6r b1 "arJMC1 torces" w111 not ~~,~117'~, m
future, euch an obvious act r4 rtolence as 1t Ne hitherto been. The expre.s1cm

"armed torces- bee now beOC'lDe eCDeWlat 1Jl~t1n1te. &11 certain state. possese

pollce :f'oree>s and irregular troope which., or~ DOt be lesaJ.ly conatltuted,

'but whioh have a definIte m11Ita.l7 wJ.ue. FrQIltiere themeelves are not easy to

aetizle, e1nce the treat1.s of 1919-1920 have created neutral Zcm8S, .ince

politlcal and mil1'ttu7 frontiers no J.onser nece8earI~ ooinoide, and .mee e.1r
tOrcel take no account ot eIther.

Moreowr, the paeeap of the front1er by the troops ot U10tber count17 doH

not alva1B mean that the latter oO'Jntry is the aggressor It PartIou1Ar17 SA ..

caae of ..J' States, the object of such aet10n W11 be to ••tabl1eh an4 1D1t1al

poe1t1CG wh10h emU be as advantapous as possible tor the aafttn41Da oountrJ',
to do eo betore the adWl"88%7 ... had t1mu to mu. hie s.l"101' torces. A

a111tar;r o~:::..""·::··:, ot .. rapi4 It. character as poee1b1e .,. t_retore be a .$1_,



and perhaps the only means, whereby the weaker pe.rty cen defen~.. h1"lBelf ~1ruit

the stroflBer ~ It j8 also conce f vable tr.at a 8Ie11 n~t1on might be compelled to

make use 01' its air forces 1n order \.0 forestfUl the superior "crces ot the enem.r

and tako y~t advaIltase was pOssible fram such action•.
Finally, the hostilities between two naval Powers gonere.'U.y begin an se8 by

the capture of mt'rchant vOBeels, or o'ther acts of violence - vary ,possibly on the

high seas outs1de territiorie.l waters ~ Th". s.ame applies to a1r frontiers ot states.
'l1t'l~Be fe"-l ("on~tc1~~"'ionB tl1uet'!'ete aomo of the difficulties 1.:lherent iD any

attempt to define the eXIlreseic.n "CABeS of aggression" Md ra1~e doubt as to the

possibility of accurately def1n1ng this expression Uriori in a tre!\tYI fi'm. the

military point of view1 eepecially as thlJ qt~13t1on i8 often investee ,,1th a

political cr~cter.

2. ~~ Wh).clt.~token.a.p. J!l~n£.±ns Ae~!ll!.1.~

But, s ven euppoe1nS ~hat l-~c:have defined the clrcu:nsta.y)'c~£I11hichconfJttt~~~e

aseression, tha ex:etenC6 of b ce~~ of e.egresslon must be definitely eat;;bllehf;c ..

It ItAY be taken t~:.at th~ a~~u V(,...-.::...:l e.::rpear 1n the follvw1.."'1g order:

1. ~t~tiac, on fel'6r of 1nd.u"< ~.;; 1r>.1 mob1.! izet:ton.

2. Acttr.! orge.r.1zat h.~~ of :tnd~t,;.'"ltd m:1cllizP"t :o.~.

3.. Collection ot e t.c-e~·.e 'Ji ~:. r:.'·',{:,::·"a.1.B.,

5. Preparation for Hili t..~ry .:10r,115 ~~~1:>1..
"
6.. Actual military JnobUuatiu' ,

7. Hostilities.

N\IIl.bers 1 and 5 (and to so.one e-rt"':l:-t Nu:noor ~)1 'Which are in all cases

difficult to recosnize) rre.y t 1n th08S countries which r.re not subJect wdar the

Peace 'l'reatios to any ob11se.t1an to d1881"1IlJ represent prooautlO!l9 which ev&ry

GoTemment ie ent1tleci. ~() tl'\~ (

NlDbar 3 rrAY be Justified by oconcmtc I"OaSI"ltlS, such as P'l'"Cf1t1n8 by an

advantageous narket or collect1r'.g ct.ocks in order to guard ~1net ~ possible

cloe1nS of certain channels of Rt1,ppl.v owinS to str1kes J etc o

N\a'ber 4. (eett1.nB-an-foot 'jf l""IJ.:' in1ustr1os) is the first wh:tch ~:J be

definitely te.k8n as showtne an intention tu canit e.gsrepsia.:l; '-t ,r1l1, hawever·,

be _1 to ccm.eee.l this measure for a l~ period ill 'ount:~:ieB which are under no

military supervision.

a

e
j

1

t1.
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When nu.:'l.bers 6 and 7 f;\r-e kr.cvn to have taken place, it is too .late.

3. ~~:..:.~1;._R6!,pf'E-t.ion of L~!6nd.1ngMiSress10n
In t.he absence at ar!J' ~n~~nr,ulhbl~ t..est, Gov"rr.JOOn'ts can on.l,y Judge by Son

The pollt1cal >? ttl t\ld.e of the !-()~HLbl, ~;~,.;re36or;

Hi 6 :-9roJ.:6:?:rlnda,;

T'1~ a ttitufl.e r)f hie l>rees a.XV) populo.tj.on;

llis !,ol:l..cy 0.'1 the ::nt"nlB.tiona.': ~c:~rb.lt, '3'tC.

IJ':""~, t[:~ i!..':vre~(jic:l thuB produced will hot °06 the samB an the nations Yh1ch

are dirJctl,: U\n~d.t.ent;(l c e uj.on t.~1) guarJ.ntor nat..i.ona; thus, as 6very Govenunent

has ita c'"..rn jr~~.i vidual sttJ.ndpoint, r.o simlltanooue and universal agreement as to
~·J:.e 1;:.:.r~.n'~nee of an e.t:ta.ck ia poss i blo.

It w:i a be seen, in ehort j thf.t the f1rtJt act of lIlr Will procede the

our.break of rcdlitary hostilities cy aeveml months or even more, and that there

16 no reason to ex~ct any umn:1llous agreement as to the signe \:h1ch betoken the

1Jnm1nence of &m~er. There is ther~rore 8. risk that the J:lUtual tlB91st.:mC8 would

on.1s r.:o·:'!..e into action in re1>ly to m.t11tAry mobilizaticm or hQstillt1efJ on the

~rt of tbe e.;gr~ssor. Su~h aseietAnco, not being p%"eventive 1 lo"111 ~l16YS came

'':.00 late, and will therefore only alloy ~ slight re<h1ot,1al in +..."le individual

p-rov1eion which met be mde by each nation tor the or~1%at1on of ita ow

c.!)fonce.

~Bp1te these points, in \lh1ch "collective guarantees" are 1nfer101 '0

~tiOUP.l guarantees" we DI.1st not abUldan the former class, nor sst "" give up

ror at+"e:n~te to strengthen them. Thoy involve, hOllleverJ 1m,port4ntresults as

regarda the latter OlaS8, and these results 'We must now 8DUmltrate • • • •

Ill. The lAp of Nat1on.8 S~l C<md.~e of the 'l'8mP91'!!7
~xed amm1ss1an.

Another doc~nt dee.11rlg with the question of the dat1n1tlan c£ agre••1cm

to '00 mentioned in th1a connex1an 1e the cOIIIDl'ntAr7 or t~ d8t1nit1m of a ca. ~

assreesion dmwn up by a Special COIJD1ttes of the League or Nat10ns ::'er J01'U7

M::xed Commiss1on. This cloClUD1tnt reads as follows:



(neco:'ds ef tbs Fou...-th Assembly, 1923, Third Cam .. , pp. 183-185)
1. It 'h·ou.li.~ be theoretically dee1re.b1e to set down in 'Writing, it it could be

done, an 6:-:;;.et :"" C'fLl1it1C:i.1 of wmt constitutes an act of agg.""'eseion. If such a

def1nit:'..0.?'. coulr. be dre:.m UP, it would then merely remain for the Counoi1 to

decido i:1 N'':::: 6ive~ C6Be whether an aot of aegreesion 'With1n the· meen1nB of this

def1ni.: :~C!1 h'1'~. Jean canmlttei.

I'~ r.::~c-:~s ~ howave!:', to be exoeed1JlBl1 d.1ttioUlt to dre~{ up eZJy such

~(·"':.":I.. t-.~.c:J.~ T: ~'b~ ¥orda of the Peruenent Advisory Camm1eelon "uxlder ",d18

conditlcna of ::L.0':~m varfare, it would seem impossible to doclde even in theox,

what co..J.stitutce M;. act of aggression""

2. Hitherto, f\cco::'ding to the op:!nlon expreeee.d by certain members of the

Pe~ent Ad"nnolj Canmleeion, in the report drswn up by tbat C<:mn!es1on,

n~sB1on couJ.d be dofined as mobilization or the rtolAt1on of" a fralt1er.

This double test Ms lost 1ts "falUle."

It 1e further etnted that:

Mob11i~aticn, 'Which cons1sted, mtU qUite recently, of a few canpo.:re.t1ve17

s~le ope~.t1~1.5 (a-.ll1ng up of reserves, purchaeee or reqUis1t1ons end

e8tabl1ft~t of 'Wf'.r 1ndustr1ee, after the call1De-up of the men), has beoC118

~.tely more canplicated and more d1tt1cult both to d1scover ae 1ts or1s1n

end to follow :!n 1ts dewlop:D8l1t. Dl fUture, moblllmt1an W1ll a~ly not me1'817

to the~ but to too whole coztr;r bef'ore the outbreak of hostIl1tles

(oollect1o.~ of stocks of rf\W mater1als tmd m\l'11ticme of var, industr1al .

mobl1iU\tlOl'l, eS'tab11slInent or mcreased output of' 1nduatr1es). All these

mesureo, whioh Sivs evidence ot an 1ntent1cm to 80 to war, J'J1AY leed to discuss :!.O!l8

and to conf'l1ct1ng interpretat1cme, thus Becur1.n6 decls1ve adve=1tas9S to the

aegresso.r unless act10n be tabn.

3. S1m1le..rlyI 1n the view ot the Pe:rmanent AdT18Ol"7 CCIIIIli"e1on, the tiNt ot the

v1olA~io.."l er 6. front1",%' bne &..180 lost 1ts 'Value.

The roport str-tea:

The Violation ot 8 frontier by' "anned forces" w1ll not neceBear1ly be, in

future s'JCh en obvious act of Violence ea 1t has h1tharto been.

• • Tbr, pMf.J1.lBt' of the front1er b1 the troops ot another country doee not al.".
/ ,.

JDef\D. th'\t the lattor cO\V'4Gr>", 1e the eegreasor. Particularly in the cnse of .-11

states, the obJect of such act1or1 JDa1 be to e.tablieh an 1n1til\l position which
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shall be 38 c..dwnte.geo\w ~A p<:':Jsible for the defending cowtry, end to de eo ~\

before the adversary has he« t1ma to mass his s·uperior forces. A military

offensive of 8S re.pid a character as possibls mAy therefore be 8. means, 8Jld.

perhaps the only m8l'ns, Whereby the we8.ker ~y can defend itBelf against tile

stronger. It is also conceivable that a small nation might be can.pelled to mala!t

use of its air forces in order to forestall the superior forces of the en.eJQ' and

••...•. j whtt.t e.dvan:t8e(; ws possible from such action 1

Fin",lly i tr.e 'i~("~11 ::.·;:!.c: bC~"v6:4 ~"c r..c.'VEl PCTllerB g8."'lere.lly begin on aea b7

the cC\pturs of merchant vessels or other acts of vio!ence - ..,01"1 poesib~ on t.
h1gh eeae outsido territorial \m.ters. The aame applies to air operations which

may te,ke place without an:s violation of the air frontiers of states.

Nevertheless 1't Is still conceivable that 1n m8.l"'ly caees the invaaion of a

territory constitutes t\n act of 8B81'8ssion Nld, in~ case, it is important to

determine which state bad Violated the frontier.

If the troops of one Power invade the territory of another, this faot 111

itself oonstitutes a pr8sllDPtion that the first Power has canmitted a vronstul
act of asgression.

But, apart from the considera'bions alreadJ" given, this is not ent1re~

eoncl'U8i'ft). When armies have been ll1'ctioall.1 m contact on tbs f':ront~or "hioh

divides their r.Jspective countries, it "Il1A7 be e.xceedingly difficult to ot":.a1A

concl~::''Vo t) ....:.d.enC& as to which of them first crossed the frontier; and, CIl08 tbI

frontier ie crossed and hostilities ba"18 bee~, it 'I:!J1J.1 not be possible to kDov

frail the eeographical positiCll ot the troops alone whiCh state vaa suUt7.

4. L"'1 order to avo1d 8uch a 0&3e &r1ems, the CO\moil :l18ht deem, 111 oertam

casoe where such a course c.oU14 1>& followed without diead'Wmtase to e1ther ~,

eit~r beto.""e hostilities basan or fI'98U atter the1 bad besun, to invite both

parties to w1thdraw their troope ,. certain d1eta.."ce behind a 81'981). l1ne. It ~pn

be 't;hat such f\ request could be -.doG b1 the Council with the mts-.t101l that. 1t
eitbc-r party refused to accede to it, such refusal would be cODei4ered ea an

element 1n dec1dtns whioh vu the ~88or.

5. 2here JIA3, or cou....-.., be other cases 'In wh1ch SaD8 action of one of tM

parties Will s_lit:r the _tter bl proV1Ds it olMrl;y to be the ossre••or. It,
tor emm;pJ.v, ClM Power carried QUi; a 1arp-soale attack upon tbe terr1't0r7 or ..
other, that would be oonclwsift. S:bl1la.rq, a surprise attack b7 po1eCID _,
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exe::'uted :f'"4'om t.he air oa the territory of the other party, vould. be tecIaIve

ey1d.enca ~

6 ~ It re.y, however, be accepted that no satIsfactery definitIon of what

ccrJ':;'~itt:-~J3 en act of aggression could be drawn UIJ.. But even sU'Qp081nS that such

n. ~ .• >:.. : ...... :.::~ ·.;~re ~~oes1ble, there 'Would st1ll be difficulty in dete:rm1n1:aB when

e~l ·"'~:"!·'Jtj8.iC"within the mee.I'.1ng of the defin1ticu hB.s actua1.lj tak&." plt\ce..

~~' v '. ,',,' '-:.:.' 1,~11) l)crmanent A·iV1sory CommissIon, the s1gns of an m+"e!ltlon of

"', .: ··:·~,,~.~t.;. ~··.L.ld appear- in the follow1D['; order:

(1) CC:'5"'_1~.~atten OD. paper of 1nduetrial mob11i2atio:'1~

(2) Actus.l O=8a.n1z~tion of industrial mobili%.aclo.."'lo

(3) Collect1ctl of etockB of raw materlels.

(4) Setting an foot of war industries.

(5; Preparation for m:Pi.f:ary mobI11E~tiQ.Tl.

(6) Act\nl military mobilization.

I .. ' 3:ost11it1ee-, { ) -,

:;'~b8rc C.) and (5) (and to same extent Number 2), which a.'t'8 in all cases

cilff~_~.:lt tc rO~f)gn1ze, rrAY, 1n those countries which are not sUbject md.er the

}-r'5,C;: ::n.,atiee to BXJ.y obligation to d1carm, represent precaution which ewry

G(/·ro:i:::~';'C.t. is 0Il~.1 tIed to take,

N,~~b)r (3) may be Justified by econanic rea8ODS, 8uch as prof1t1ng b1

.~ rrs: .··.;:.:,.l'lH n::::.rk:eta or collect1ne stocks in order to guard e.ge.1net the pOBolble

'- ~ _... ".T:,'~ ~,; certai..""l cbaIl.T".ele of supply ow1ng to strikes, ete.

N·'."lx::l:' (4) (stJtt1ng on foot of ..... industries) 1e the firot which ~1 be

'ieftni t 7 1,: Le.kFn ~.8 ~_:J.G,,;1ng a..'"l 1ntel1t1on to camn1t asgressian; it wIll1 hcwover, 18

'.:e,B? to c :.r,c'Jil tl:.1s measure for a lone period 1n eomtrloe which are m4e:- no
<r,'! .• t··, ',--! ,.., 'r."r>'~.' ~ G" ",,~
~.J _ ~" ..' "'_~/."''''''''f __ .. ' ""'.

W~!l !l:;.a:tt::~"O ~ 5) and (7) l\1'e lmown to have taken place, 1t ls too JAte.

r.~ t,~;.'::J abeence er any :tnd1spl.4;"able test, Govert1me'n.ts can only JudBtJ by an

1m.:prc:-~'s:i::;"': baaed l.'T.J0n tha moat vP...noue i'uctlJ.f8, such as:

Tha ~c:it1~~ attitude of the poselbl9 agsres30r;

The D,t~'!tU'lu of h1~1 pleas Jmd popUJ.c.tia:'l;

Ji'J : ,:,].lc:.· O~ tl'') Lnte1"1l'l.tico'J.lj tIlArknt, ete.



7. one of 'tbe conclus1cms which toll0W'8 traa the above contentions ..t forth
in tlB report of the p~t AdT1sOX7' C<JrD1ss1on is that, quite apart trca tha

matorial s1des of the essreeelw 1ntent1on, the real act of assreeeion J1A7 118 ,-

not 80 much 111 order. 81ft!). to 1ts troops bYaDe ot the parties as in the att1tuU

whiCh 1t t.1opte 111 tbB neeot1at1ons ooncern1n8 the Bubjects of dispute. Indeed,

1t m1Bht be t1at the rea1 88£l'88sicm 11es 111 the po11t1C61 polioy l'ureued b7 ..
, I

of the parties tawe.rds tie other. For this ~on it a1sht perl:Je.ps appear to

the COlmcU that tbe most appro!,r1Ate measures that could be taken ~oul~ be to

invite the two parties e1ther to abstain from. hostU1t1es or to cease the.
l:.oeti11t1ee they have 'begun, and to aWln1t their vhole d1spute to the

\

re~OJ'IIDeI\dat1on of the Council or the decision of the Pe~t Court of

Intamational Justice, and to undertake to accept and exeoute wbatever

reccmnendat10n or dec1e1on either of tbese bodies m1sht 81'98. S\llCh aD mv1tatlca

m1ght egain be acc~1ed by an intimat1al tha1) the 'party which Nf"u8ed would. lie

ccma14ered to be the a.gsr&esor.

8. It 18 clear, therefOnt, tbat no 8~le defin1tion of assression can be 4%8'ID

~, and that no simple teat of when an act of assrees10n ba8 &et'" 17 ta1c:eD

place oe.n 'te dev1aed. It ie therefore clearly neces8&l7 to lea~ the Councll

cca;plete dlscret1cm :iD the matter, merel1 1nd1catina that the w.rious tactore

mentl<:med ab<,.. Ja1' pron.c1e the elements of a Just deCi8ion.

Tlese factors m:t be eun-:r1l.ed as f'ollcvs:

(a) Act\&l 1Dduatr1al and eccman1c mobilization carried out bl a state

either 1D ita awn terrlt~ or by persons or .oci.t1ee ClD tore1p tern1ial7.

(b) sec.ret m:lllte&r7 ILObUiu.tlcm b1 the t~t1C1l tm4 emplo~t of

1rrusUJAr troops or b7 .. decla~tlon or a state of ""npr of war which

would serve u a pretext tor ccnmencUlB hoetU1t1ee.

(c) Air. chemical or _.:I. attack carried out by one pe.rt1 eaa2D8t ~I'.':

(d) The px'eeeD.Ce of the &DI84 torces ot one part1 1n the tenlt017 of

another.
<e> Retusal of e1-u.r of the parties to with~ their umed forces beldIIt'", ,

~

.. line or l1aee 1n4.1cated b7 the CouncU.

(1) A 4ef1D1-te~ agre8elw polio," bl one of tbe parties towarde the ~.~',.r

and the ccmseqvent retual, ot tbat partl to aula1t the subJect !n 418"'\""'c< ",

to the reo'a_4atlon ot the Councll or to the <!eel.tCll of the P......



Court; ~ ~1aa1 Jat10e end to accept the re«J!lll'A!"'at1cm or &tc181Cl1l

v~ s1WD.
9. ID ocmc1.1cm, 1t a7 be Po1l1ted out tlat SJl the cue of a eurpr1ee attack

It voul4 be relat11817 eeq 1;0 decide CID tbe assreaaor, but that 111 the pDeral

.., vtieft 1IS8I'N81CD 18~d b7 a period ot political teDe1an and seneral

mb1l1sat1cm, the c1eten~_ticmo~ the qsre8.or aDd the DnD8ut at which

.....e1cll 0CC\II'1W4 would pro. "17 difficult.

But It IIU8t be n.mbere4 tlat 1n such a case the Councll, under the

~10D11 ot tt. CowMDt, v1ll ._ been 8D6888d SA .ttorte to ....014 VU' tm4

..,. thentore p:robe1)1l' 'be sn • poeltl<m to farm an opiD1cm 88 to which ot the

part1e8 111 rle

] " act_tea. 'b7 8greNl"f8 Ultentlcma.

IV.
!'he Treat7 or Mutual Aee1ateDce did ~t ..t With t:. approwJ. ot

QowmIIIeDt8 • tbe lack of _ acceptable c1et1Dltlcm ot agre8s101l vaa ccmelc1ered

.. ohSet deteot fit th1a ~t7 • aDd tJmetore tbe que.tlCD ~ the c1et1DltlQD

tit -...lcm 4NV pDea:a. atteDtlcm ~ the ~1Ds or the .~9A ts t!l!
c" RJln1B- (-0eDew. hvtocol-). Tbe proy1e1oD.

of the oeae. Protccol of 1Dtenat hen, 1. ocata1De4 111 Article 10 of this

_~t ad I ••a. .. toUant

-'Wl7 state vJdoh ..art. to -.r SD Y101atlC1l of the 1D1ertald.np

~ m tile Co1.-at or m th8 pn..t hvtocol 1. aD assree8Or.
VloJat1ca of tbI J'U1H 1A14 4cIm tor & cl.' '1tarhe4 acme .hall be .14
etU1.:a-t to ,..art; to 1I8r.

-:ID tile eWllt or IIoIItwttM -YiDs bl-oJIa out, .., state ala11 •

_ • .-. to '- _ ........, aD1e.. a _Mica of the eo.aoll, ~oIl r:...-t
lie taJaDn ,. 7. ~.•,]~ ..........
-1. It'" NtaI.4 to n1Imt tile. 41apute to • ~... of JU1tlc

Mt2.,1lt~ "AI1ilcdM 13 .. l' of t .. CDT'IWDt ..~ 'b7
.. Ill'••~, or to 0CIIPb' V1th • .1"'loW .-teDae • U'blta1

..ra or With • ..,.j.,. aocE «*t1cm of tJle CoaDcU, or ..~

....... -10ft of the eo-.u, • .11IUcal~ or _ U'bltal ...a
N«W'S._ tllat .. u..-fe.- 1t aD4 till .1' 'bellseu-t state

an.. oat ~ .... wId.~ '" ........1cN] 3D b II01e17Irt~ tile
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d':'1J1Ssttc ~'.::=-1~iGtlon of t.ne lattor state; neV"e~';lJ.eles8.. ~'1 th9 J..e.st. co.se

tha SJ,;ll~':'~ ~~U only be Jij."eaw..ood to De an aggressor if' it has D.Ot

prev1~\j.31y· 61...b:rl~,:,ted the Cluestia.~ to the Council or the AssaIi1~l1 1n

acco:-J""'..r.co i.:-:Jjh Article 11 of the Covemmt.

"2.. If it, ha s violated provlslo.-:l£J.l measures enjoined by the CO\\:lCl1 tor

t.he r·3-:.'10(- "/,':11.1e the :Proceedings ar-e ~.n progress as co:ltem~la.ted b1
\

Article 7 0: the prese~t ?rotocol~

"A~'"\~;'j f~-:r:.': +,~e cases doolt vttl1 1'1'\ x:nragro.pha 1 e.nl. 2 of the :::Jresent

A.-t1.cle, :~ the Cnu:lc11 does not at once succeed 1n determfuing the

asrreBBo~~ it shall be bound to enjoin upon the be1l1serenta an arm1stice,

end shall. fix the terms, acting, if' need be, bY' 0. two-thirds maJorit,. and

shDll Bups~vise its execution.

"Any ball~ge~ant which has refused to accept the armistice or has violated

:1ts terms shall be dee::ned an aw:"easor.

"Tb.e CO~lcil, stall call upoa the Bl~tor1 States to apply forthwith

ago,1ns~; the o.~eBaor the aanct1cr:ls proY1ded 0 ••".

As it BJ?PGa.!'S on read1r.~ the above p;.-oY1s1an.. its purpose 1s to set up,

b,. meene of certain presmnptlcms, an autOLlO.tic test for determ11:lme the

existence of a~aBian, unless the C<,,\C.cil, b7 en unaU1molls "ote, refuted

those preBum~t'OQ~.

v• Too years 1925 to 1932..... ~_~_-«.J,.... .
The quet:lt1on or det1-,,1t1on at aggresslco bae pla,sd 811 1mpoi:'ta.~t pu:'1; iD

the C-1ecuBslans fmd drafts bet-wen the years 1925-1932 0 In th1s carm.ez1ca
special JDe:'lt1.oo should be D8d.e of the york at the Leagu.e at Bati(I).Bt COIDl'"

cc Arb1trat1a:l at.d Securitj and 1n pu-ticular at the Memoraz:tdUlll ~ Seou:'1t7

Queet1on~ (Politio) 8S vell as th~ Memorandum ao. Articles lC, 11 and 1.6 c1 ,be

Conmant (Rutigera) It

VI., ~he_~~~. of Dl~L~_J§}t-~

A definitit:n of aggression adopted by sevwal. mtemat1':l1&1 1::uItrwDenta ..

sulm1tted to the Laagu.e of I!at1ons' Qe12eral CCJIDIIl1ss1an bl lI. Pol1~is, Ra~

at the Committee for SeouritY' QU8st1aus (CODter. DIe .G. lC.B); 1t "'8 based ca ..
Bues1o:l pro!>Osal or 6 :rebrua.r~ 1932 (Cacf'ero D/c.G.. 38) (It ie the ten fit

this Russian pro;:Y.:>eal vh1~ COD.8tltutes the DeY "4ef1n1'1fJO. at e.agree81Q'Q.·
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aubm1tte4 b7 the Sorlet Union delego.ticm to the fifth auo81ro of the Ganercl

AsseJnlU¥ and which 1e rep:-oduced abo.,e) •

The text of the "Po11t1a defin1t1on" ls the follow1ng:

"Article 1

"ThQ ('.~<::'OE'8or 1n an 1nternntlaonl conflict sbaU.. subject to the

ngreernc,)\~1t;s 114 f.orce betW6n the parties to the dispute, be C<Xlsiderad to

be that sta~.~ "Jhieh is the first to coDlD1t aDJ' or the rolioving actlCIlB:

"(1) dc~ill.-nt1C1l or '-'EU" upexl another state;

n (21 1nv>1t:'!lau b1' 1ts armed torces, with or vttbout 0. declarotioo of

war, of the terrlt0X7 at another state,
It (3) attneli: ty ita 1aDcl, Daml, ar a.ir forces, \''"1th or without a.

decle.ra.ticn of wr; en the terr1t0r7, vessels, or a.1rcre.tt of

cmother Stute;

"(~) Naval blocknde of the coasts er ports of anotbel' State;

"(5) prov1sian or support to a...~ bc.Dds formed 10 its tarr1to17 whloh

have 1n'nlde4 the terr1tor1 ~ another state, or refusal,

notvithsto.nd1ng the request at the 1nmded state, ~'O ~.~ Si"~,

ita CM:l. terrlt017 all the measures 1n 1ts power to deprive

those lmlds or all ass1stance or protection.

"Artlole 2

"50 polit1cal, DdJ.1t6.r1, eoc:mom1c, or other cons1derat1cns rrB.1 serve

cs an exouse or juet1t1catian tor the aggress10n reten-ed to 1n ArtlaJ.e 1."

VII. The Treaties at Lcm4cn

The ~et1nlt1on canta1ned in the above mentioned report or Polltis to the

CCI'lterence or Dl&a:n11l.1Dent has been adopted b7 the so cal..:.ed .~renties of Lon400.

ocmolnaed 1n 1933 between the~ and Afghanistan, Estonia, Latrto., Pers1n,

PolaM, Bowmn1a on4 Turkel (3 Jul1 1933) I between the 'tESR and Czech081ovnkia,

:BO'D'mja, ~ke1 and YousoelaYia (4~ 1933) and betveen the tESR and IAtYla

(5~ 1933).
All these treaties CQltain the "Polltis" 4et1nitica in their artioles 2.

VIII. '!he;cplCID ecm:rerence_at_JR4'
,

Atter the Seccmd Wor14 Wer, op attempt .a JiIa4e bl the United state.
4e1eEJ1t1CXl at the La14Cl1\ Coot'~oe or 1945 to baft "aggresslca" c1etined..
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This delc1Ut1on submitted to the Conf'erance the f'ollowing definition at
C£r'!"eop.1on vith u new to h£l.V1nc 0. definition of this crime included into

thl NUrn~'brl'" cr..o.rler:

".'.n HGgressor for the purposos of' this Article, ls tbo.t StD-te ¥bieh

is tho f lret to commit an:s of' the following actions:

t\ 1. Declnratial of war upon another State j

tl~. Invasion by its armed foroes, with or without El. declD.raticm et
~:t:...r, ()~ tr..G territory of nI'\other sto.ttl;

"3. Attack: by ita lnnd, naval, or air forces, with or without a

6ecl:lrat~.')1".. of 'War, 00 the territory, vessels, or a1rcraf't of another State,

"4. :faro1 bloc::.x.tle of the coasts or lXJrts at another State;

"5. Prov1sion of support to armed bands formed 1n its territOl'7

'Which have inn.ded the tel'Titory of c.nother StD.te, or refusal, notwithstlm41Ds

th'J rcqu(Jst of the invndod state, to take in ita Olm ten-it0l"1, all the

meU6~r6S Ul its power to deprive those banda of all assistance or proteotion.

"No political, military, ecor.om1c o:r other cOllsideraticms sball earn
as en excuse or Justif'iontioo for aueb aotioo.s; but exercise ot the r1sht

of leg1t1mte self-defence, thnt ls to sal, resistance to an -nct ot
neereas1on, or action to a6&lat a 8~te whioh ~e been subjeoted to

o.weseion, 90011 not... . 3t1 t.L~t;1 a 'War of nggress1cn/'

The United States delegn.t1on replaced the above text by Do new text which

di4 not contain the aeta Mnti·:.ned in plro.gre.phe 4 and 5 at the old text.

Tht:1 United Stc:.tee Ifl,'cl»...ul d.id not lead to fJ.nY ~ct1cal result.

!I. The Sun Jronclsco CCX1f'erenoe

SOMe cons1dernt1on we given to the problem at the det1n1tion ot aggre••1OD.

ut th8. SL.r. lro.ll.c1acu Conference in coonexicn Y1th the discussion et 8eYera1

a.mendmE-nts ond cozmont.s on the Dumbartoo Oaks Propoeale. Y~t the Conference

did not think it viee to comply Y1tb these propoeo.16.

The report of the Ro.pporteur of Committee m/3 to CODID1s81c:m. m OD

chapter V!II, section B, omtn1ne the following 18Beaee at interest here:

"e • ~I(I{ 01' AC1I!S (SI AGCBPSSICII

"A more p;"otro.cted dlscnl8eion devoloped in the CCDllttee on the poeelb1e

1neertion ~ puugre.ph 2,Sect1cm D, Cbnpter VIII, et ·the detera1Da!lco of

~C~B of e,3SX'S8S1on.



·Various alllBDdJleDte }lr0p0e04 en thle IN'bJao' re0a31e4 the det1n1tlcme

wr1tten into 0. number ot treaties ocmolu4el before thie wr but 414 not

claim to Spec1f'7 all caMS or nM:NIIs.on. 4fba1 p-oPe>ee4 a list or
eventualities 1n whioh 1nter~ntlcm bl the COUnol1 vould be autCXll1.tlc. At

/

the SElJnO t1me tbel' vould bave lett to tbe Counc1l the power to detem1ne

the other cnseB in wbloh It lbou14 1.:1kev1ae lnterYel\e.

"Although this propo81tlcm .YOked OCIUJ14emble support, it neyenbeleB.,

became clear to a IIIB.Jorlt7 of the CCIIIII1tte. tbat a ~11J11DflrY definition

et aggres81cm wot beJCl.ld the poesibl1itie. or tbe cooterenoe an4 the

purpose of the Cbarter. The p'OgrG88 ot tbe tecbDlClue or mo4em warfare

renders vary d1ttloult the definition ot all O8se8 of e.ss:rese1an. It JJe7

be noted that, the llet at suoh caees be1D.s neoessarily incomplete, the

Co'Uno11 would have 0. teDdenc7 to ccme14er at les. 1Dportanoe the acts not

mentioned therein; tbeee omissions vou14 en~ the aggressor to distort

tbe def1nition or miaht dela..r action bl tbe Council. lUrthermore, 1n the

other cases listed, automatic action b7 the Council m1sht 'br1Dg about a

premature appllcatlca or enforcement measures.

"Tbe CoIIaIttee therefore 4eo14e4 to a4bere to the text. draw up at

Dumbarton Oaks an4 to lee.Ye to the Council the entire deolslon. as to what

oonstltutes a tbrent to peace, a breach ot the peace, or an act ot
a~eeslon." (onttod Natl0D8 CODf~ ea IDte.-t1aDa:i. O'l'pn1r.atlO1l,

san l'ranclaco, California, Ap.-l1 ~ to June 26, 1945, J)ep'.rtment or state,
Washington, p. 763).
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c. ~lcal Part

I. The determ1nat1c:n of.. aggre,!J~1on ~er. exl8t!!li international. law

Upcn emm1n1ne whether a definit10n ot agsreseian can be achieved and}

it se, whether such a def1niticn is des~blo, it appears necessaJ7 to begin with

considering which applies in ccmnexion with the detem1natioo at aggressicm. 111

an 1nt~rnatiooal armed oontliot •

It must be oansldered a fact that general 1n1iernaticmal law does not

ccnta1n any det1n1ticm ot "agcresslon".. Nor does the Charter ot the United

Rations or 8Z11 general treaty pt"Oyide to-r. such a def'1n1tIon. The same applied,

in the pt.st, to the Covenant at the Leaguh at Batiens.

0nl1 a BDall number of treaties, entered into by a l1mlted number of

statOEt .. this applies to the Treaties of Lcodon .. define the term "aggression-.

_ In the relations between the signatories ot these treatIes the ooncept or
aggression as drawn up bl' these instruments ooostItutes the lav.

On the other band, it must also be coo.sldered 0. fact that, accard1ng ~o

international practIce, the determ1natl00 of aggt"ession either by governments ar

b7 internatiooal orsena, has never been cons1d.ered an arb1trarl function at the

latter.

It we stud3' the 1Dternatiooal practice to this effect, we are led to tbe

conclusIon that wheneYer SOV6~t8 are called upon to decide on the existence

or nm-ex1 stance at "aggr8s8icm. under international law" the7 base their

Judgment on criteria derived. from the "natural", so to speak, notion at
aggrcssicn, whioh, inherent 1n &n1 mmd, is based en "eent1JDent" (1m.Pr8ssICl1Q)

e.nd not on, legal oonstructions. It is the same natUZ'81 aotlcm which, mutatis

:mu.tand.1s, constitutes the basie or the conoept of aggression 111 domestic law.

It alO wnte to shape the above situation 1nto a 18sal princIple, cne ccul4

~ar.mulate it as tollove:
In the absence et a positive def1n1t100 at aggres'J1cn pro~-4ed tor b7 an

1ntemat1onal 1netrwDeint and applicable to the ocncrete, this case, 1ntematlcmal

la", tor the parpoee ot datemm1ng the "aggressor" 1n an armed caDtllct, 1.

assumed to refer to the ar1terla cmta1ned 11'1 the "natural" nGtIon at aasres e1cm•

In.
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II~ ~J:l!I. ot.~ Dotl~ vt o.f6ee81~ ae 8S11ecl in
iD.:er:1:J.t:.oiiii'I FBC(lee

The (natural) notl00 at aggression, as apIJ.led by Bo~t. 1n 1ntematioaal

p-e.ct1ce, le oomp0ae4 or both obJf!ctlve and subjective criterla. While the

the objective criteria con.iets at the taot that a state COIIIIl1tte4, the t1rs,!,
an act ot v101er.0(; • even U this act at rlolence be an "indirect" <me (""e

I • •

below) • the 8ubJectiYe criterium conslste ot the ta.ct toot the .,iolence OOIDitte4

muet be due to awes.1'" intention.

1. As to the ob.JectlYe oriter1a or the notion ot a.ggression the tollowing is

to be 0014:

(!) Although there i8 no divergence ot opinion as to the tact that

aegreeB10n pre9~pp08e8 some k1n4 ot violence - even if this violence be an

"indirect" act - it seems 1mposslble to deoide !:-.Fiari whicb kind at violence

'tIIA'1 oonB'1trute aggreesion.

Acts ot rlolence which in State practice have been considered as cCX1etit ut tne
"a.ggression under international law" are: the invasion by armed torces at the

ten1tOl7 of another state, the sttaok by armed forces of the territor1, the

yeseels and a1rore.tt8 of another State, the b10ekade of the coasts at a State,

etc.

A p:lrtic\llAr oase or sw-eesion is prOVided tor by the definition ot
aggression sullD1tted to the fifth session of the ae.nere.l Assembl¥ by tbe Sovle~

UniCll delesation whiob, 1n case at the landing of the land" sea end air foroee

et a State within the frontiers at another State or conduct1ns .aid forces

across such frontiers with too permission of this latter State I considers

~tbe v1olat1m at the ocn\it1ans at suoh permission" }1\rtieulAr17 as regards' the ,.

l.eDstb or the etaJ' at the foreign troops or the extent of the area '.n whioh

tbe7 ma,. sta" as 8 case at "aggresslm".

Bowever, not only Ylolence committed by a state d1rect!l mal constitute

"ageres81on UDder mternatlcmal law" I but also the oomRt1c1tl or a State 1n

acts or violence oCllllD1tte4 b1 t~.31r parties - pr1vats 1Ddiv1dueJ.s or State.

(tDdirect or disguised Yiolence).

~ ysry illustrative example of this case of aggression i~ g"..'ren in the

"~llt1s" definition of aeeressial.·whlch has been adopted 1n the Treaties of

Lcmdcm and wh1ch anulD6rates~ the acts canet1tut1JJB aggro8s1on:~

'B!~ to~~8 1n!8:4jng the te1Tltorl of anoth~ state. In a note to the

above text

'.
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above text it ls 8614 1n the report at the Oolllll1ttee OIl Secur1t7.Queet1ClwU

"The Comn1ttee I at oourse, did not wish to regnrd ae an aot of 8ssre881cm

any inoursion '-nto tho torr1torl of a state b7 8.l'IIeCl be.rJAs set.t1DS eN' hoa tile

terr1tory of another oountr7. In such a case, aggre8s1m ooul4 cnl.1 be tl1e

outcome at oomplio1ty b7 the state 1n turn18hlllg 1te suPllOrt to the ~d b8D48

or in tail1ng to take the measures 1n 1ts power to dep-lve them of help an4

proteot,ion•

As regards both direot tmd. indirect aggrees1<m, lt oamot be eo.id in

adV8ACe what deea at violence or ccaplio1t7 !met ex1st 1n order tbnt ('tQC ma1

coo.sider itself in th8 preseDCe ot "~!OQ UD4er 1JIte:raatlcD\1 .". Aa

D.n8Yer to this question can cml.T be g1Yen in _oh ooncrete eeae in can"unctlcm

vitp all oonstitut1ve elements of the ooncept at o.ggresl1on.-
(b) The eeomd ob-1eot1V\) criteria td tbe notlOll ot eeeroN1C1l ., aD11e4

1n international Jl1v cCI'l81ets m the taot that the State to be cene14ered as

rospmsible DIlst be the first to aot. This ele~t, wh10h encounters 111 all

the def1nitions of nggrese1on, ls logical],. 1nherell.t 1%1 o.D.1 noticm ot aesroBel00.

Aggrossion 1s p:oeBUlln~; Doct'!s as t1rst.

2. Tho mere fact that D. Ste.to acted as tirst doos no~, ROr 80, conetltute

"aggression" 8S J.one as its bobD.vlour 1168 not 4uo to: a.W!&ls1ve 1ntatlQD

(subjective element at the oancopt of negrosslan).

That the 1D1mus "EOsslcnle le Do ccmstltutlve olemont at too OCXlCOpt ot

nsgression needs no 4e1DCX\Atrat1cn. It tollow trQID the VYJrl OSBODCO of the

notlm of aggre8s1<m 8S such.

3. As results trail tho above OM1Jsls et the (natural) notlcm of 8fJ8I'Cs81cm

as applled in internatlcaDJ. pre.ctlco, tb,ls lAtter concopt oanslete or both

obJootive aDd subJeotive or1toria whlch, <ml1 u taken aJ.together, ate It

poesible to do014e vhioh state,- in en mtomatlcmal armo4. oont11ct, ls to bo

considerod Q,S "aasressor UDder intoraatlcmal law". Too (Datural) notlcm et

a~sslon ls ~ ccm.oept per so, whloh ls 1nhoront to 8D7 bUDNl JdM. 8D4 ¥bloh,

BS a J!1!!!7 notioo., ls not sueooP!;1blo of dot1A1tial. Consoquantl¥, vhothor

too 'bf)haviour or a Stato ls to be 0ClD814eM. 0.8 an "assress1cm \m4or 1ntemat1ua1

laY' has to be 4001404 not cm the basle ot sl1Oo1tic critor1e. 84optod !..Fiar!

but at the basis at the above notion which, to sum lt uP, ls rootccl 1n tho

"toolJ.nen of tho Go't"OmJllOnte ocmoomoc1.

/It 187 be



It m7 'be 64404 tbat, e1Doo tb18 geftOral tuoling at what OCG8tltutos , I;.
agroselem 1s not mvariAble, tbe "natural" DOtlCl1l of aggrosslcm 1& l,ot
~'bl.e eltbar. Bot all tbe pori04s at tbe Sntoroatlonal relAtlooe %IIlst , ,

necessarl17 Mge tbo eeme DOtlcm at asgrosslcm.

:r1Da~, It le to be ea14 that tbe (natUZ'8l) DOtlcm at aggresslcm, as
a OCI1Cept; hav1Ds Its roots 1D the "foel!De" at sovemmeats, v1ll not al-J8 be

mterprotec1 b7 these 'attor m the sema _" ¥bloh amounts to ea11D8 tbat the
o'b~ct1Ye criterium or the UDDt 10D of agresB1cm" v1ll, in laet ...171118, 481'804

OD the m41v14ga], op!n1ca t1 each aovomment ocmoemod. It le in the same or4er-at Ideas tbat the LeaBae at Batlcmst Pen!MDt Mv1soq 0Cllll18alcm (Gp1n1cm at
tbe Belg1nn, Brasil1an, JIrcmoh aD1 !voeU.eh 4eloge.tlaD8) oxJ1l'Osee4 the tollov1D.s

now with ro~ to ''1IIIJI-08s1C11'' 6S criterium fatt tbe letend.DntlC1l at
assre8s1~:" "The 1mJft881<m t!l&e p-04uoo4 vUl DOt 'bo tbe .. cm the Datlcma

vb10hare d1re~ t1lroa~.Al as u]lal tbe guarantor mtlCD8J thue, as oV'OJ:7

SOl'OmmOnt has Its oe iD41naueJ etaD4poJA" DC eSlu1taDoou e.D4 \ID1Yerea1
agrec~ ,.1; as to the snntDe"Oft at an at\act 18 posSible."

IIL :s
As state! SA _ "lRcrloa1 ...W7, so"a~ atMmptI baVG 'boon m4e vttldD

\be Leaguo of lIat1Q8 to~ asgre8..1CD 'b7 poettlYe rUes. Doel4e., tbe

"Polltls- dot1nltl00 bae MeD e40J*04 m a ma1JIer ~ SDtemattoaal trentl(·

('.J.Irentlo8 ot Lcn'.cm).

'!be Clueetlcm nl108 DCN ae to tbo mt.rmalo~~ IIUOh "loSSl" 4ot1D1tlau.

ITclID a twoto14 pomt; e Y1ev \11080 4etSn1tlClD8 U'O opoD to ontlol8ID.

J1.J's!1z'I It Is not poeelblo to 4otomSN>, JA MfttDO(J, oxhaWltl'lO~ vhioh

bohaY1our at a State tha ·~eelJrlt! of govwvuuu in B siftft per104 of

1IltorDat1onD.~ relatlcma v1ll ocme14or o.e "o.ssre8elan ua40r intoraat1emol lAY".
lIh1le, tor 1n8tnzace, tha 4otmlt1cmlJ at acsro••ICD, =_ up in o<"Ze%lan vith tho

o.ttempts mndo 1IDI1or the Lo6p at .o.tl<ma to Wino aesre8s101, unal.1I' ocatSDod

thaDeolves to montSm 1ns .1t;1" 8to.\o o.ot8 (uvulcm at. terrlt0r7 'b7 tbe

GI'ID04 foroes of ADOtbor stato, 'bcIIl'b1aB 1V' the Gfta04 forcos at a 8\1\'0, sDI 80

forth, o.s coos1i1tut1Dg ~8fJPO.i.·, .... ":Po11t1." aef1A1ttoe 1IItNIaoe. iato

tbID so.14 not1cm 0.~ e.ot t:4 aesroeelC11I 'bo INIRS!1 eD!.i a S)!to to

AJ'JD04 bnn''' 1nn4'ne the torrital7 Of 8DOtber State. !hUe, tha~~ a
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Stcto 10 rtolenco oc:an1ttod b7 tb1rd partlos ls m40 an 1ntogroJ. 10ft ~ G

lo~l dof1nltlcn or assroeelcn.

It le oasT to 1mgtno otbor cn80S vh1ob, ~or too prosont ocm41tl0D8,

IOvor-JmCntl. vo\ll4 ccme140r 68 0880S at o.ssross1cm. Ono CXItOlDP1D 111 tbiG

COODaElon l!B) bo tbe tollav1ns:

Acco1'd1ne to 1ntomnticxnl lAy, no Btnto ls oblls04 to paovont its mt1CXY\1­

tran Jo1n1ne 8S V'Oluntoors, too o.rII11' or n bolligoront. :aat vhBt o.bout a Sto.to

which Yo\lld allov e. vary 1m,portQnt porticn at its mJ.o popWs,tlO1'l to enter too
torrltory at a boll1goront B~.te in o:;,"d.er to Bel'9'8 1D \be &rrfl1 of that state ...,

roluntoore, (Wo 40 not rotor to the p:u-'",i.~~!Dtlon at Gh1noso troolS in tho

Jroroon wr e1noo tho sltuntlcn thoro is sozoovbnt 41:ttoJOont). Cou14 cmo fJO.7 \tint

0. state 'Which, in the above cnso, vau.14 o.llav Its n.o.tiona1s to Join n 'boWgoroD'

~ vou1d not be on "o.e;grosSCJ1!l acc0r41ne to the gcnoml tooUns at ~ t1Jlk)t
A clof1nltlcn or o.esrcsslcn liko tho.t ndopti04 'b7 tho Treatlos at LaD4cm woal4

tor 1nsUwco 100.9'0 tbe above eesc at assroselcn unc01'Or04.

SOC9!!Ul' ':rhe 4ct1nltlc:ms at nggroesiou, dl-nvn up in oaanoxicn Y1th tbe wark

of tho Leaguo at 1I0.tlons, 40 not, in pM.nolplo, tako into OClG814oratiCl1 the

sub.1cotlV'O oloamt C'4 tbo notlcm at nggros3icm, 1.e. tbo wo.sgroaelYo intoDtlcmw,

which, v1",vod tram 1ntomatlcmn1 p-notloo, o.ppoors 4ctootl90. ,he somo oritlo1.

o.ppllee to the def1nltlcn ot ~ssl00. su1llll1tted by bbe 8<W1e't 4eJ.eePi;~ 'to .....

t1lth sessl00. ot ~~ oenernl Aesemb17 et the UD1t04 Bntlems. This lAtter ~,

*,\1ng tbBt in en lnterno.ti<mDJ. ocmtl1ot, tbnt Sto.te ebo.ll bo 4eo1nro4 the

et&&ckezo 1Iblcb t1rst oOlllll1te ODe at tbo tol.lov1Ds note:

(!) DeolAmtlcm at 1IDr ngo.1Dst ~her 8tBto.

(~) Invuslcm 1»7 1ts o.rmo4 tarces, fjYerl without 4 4eolAmtlcn ot 1IQr at ,.
t~torl' at 8DOtbor 8tGto.

(gJ Bombfl.r4maDt '" its Wai, 800 or air toroee at tbe torrltorr at QDOtJaeIt

State or tbe 08ft71Ds out at 4011bora.to attaok CD tbe sh1ps or 0.1roroft

at tha lattorJ

(!) '.rOO 1AD41DB or Jen4tns at 1~ 1aD4, SOB or o.ir toroas 1Dslcle tbe

'boun4ar108 at another Sto.to without the Jem18810D or tha Oovemmeot at
tbo lattor, or tbe v1olatloa. at tbe OOD41t1cms or nob pormlss1cm

snrt;loul.6l'17 0.8 roP'dS the leiDgth at thair stn7 or tha extant at tbe o.rea
of the ClOUts ar pta ~ QDOthor Smto.



ClClDt1D1lee 1»7~ ,ba, o.\tnob suoh as thoso rot01T04 to a'bovo 8%111.7 not

. ,., ~1tle4 1»7 0Z11 or~ at 8 pol1tlonl stJ:intostocJ. or ecODOlld.o nnturo oto.-

~bo abovo clAuse torbi44me to tnke 1Dto oons14ol'atlCD, tor 1Dstanoo,

nm.tosiC81 8I'QWDOIlU, appU04 iD ocmorote 08808 of azme4 O<mtl1o\s, rtlJ,7 result

iD o~el'll1ng68 aesreesar 8 state Whioh, aoooi-41Ds to tbe "DBt~" notlCD

f1 nsgreesion, voW4 DeYer bo ccm11401'e4 88 811Gb. !!buo, to Slve 811 aE8I1IPlo, it

a State, emiJlBte4 b7 aesre88ivo 1Dtcntlcm, 18 cm tbe point ot lc.unohms an

attack OD anotboJt 8t8te 0D1 it tbo Sto.te eo tbrooteDod QttnokB t1rst, 1n ador to

'be in a 'bettar pi'ion \0 4atd ltsolt B€p:lnst tho axpootod ogre••ice, tho

Btnto aot1nB t1rst wou14 bo o00814erod, noc0r41D8 to tbe persl teeUns, as

aot1D8 in dDtcmoo OD! DOt Be = nsgrossor, e1Doo 11;s 1n1tSntlvo me no' 4uo to

~~081V'O iniloDt1a:lw•

It 10 in the> 8QI!k) ard.or of 1400s tba.t '00 sto,\oDalt at too LxI.S'IO at 1It\'lCGB'

~t A4!1!oJ7 cecmsslcm (Op1n1C11 ot too BoleSnn, JllQcl1'n.n, lroDob an4

Swo41eh dololP\lCDS) 88.7B 111 0<D30Z1cn witb tha mvnslca c:6 a torrltOl7' 0..0 a. toe'

~ nsgroes1ccI wMarooY'Or, tbo p'sSQ,go of' tha trcmtlor b1 too ilroope at onotbor
oomC17 4000 n~ Q,1JI:LJe I!X)OD thnt the lattor oount1'7 le the Q,ssrossor.

1Utlou1arl1' in the 0Q.80 at sm.l1 81;(\toe, tho ob.1oct at noh o.oticm m: be to

oeta.'bl1sh 811 1D1'1a.l J08iticm whioh obDJ.l be 0.8 M9ODta.sooue 8S poe,.,lb1o tar tho

4ot0a4ms oountl7, 8D4 to 40 so botOJ'O too 04v0ftm7 me bD4 t1mo to %!!!!.~8 hie

••r1or torae.. A 11111'" otteD81'\"'8 of u mpld a o!I8ncter .. pIl1.1e .,

t_otore 1»0 a moone, 0D4 ~J8 tha cn1¥ l:I()NSe, vborob7 tbe voakor PJ.r'J' om1

4at0Dd 1teolt 860W\ tbo 8tftaBor. It is 0.180 OOIloo1.e.blc tlBt eo mm]] -'leD
DdBbt bo cOlDP>llo4 to DDko U80 at Its o.1r torcos 1n ordor to tarostaJ.1 tbo

sqor101' foroos ~ tha t:JDJ:1I'q and tako vbat 84VOZ1tQSO ~e possible fJ'(lJl euoh

notice.-

1081408, It 18 DOt OODOolvnblo to look iD O'lOr"; a:rmo4 oc:mtllct tor eo

·6SS'!Ossor". '!baro m, be 8I.'m04 ocatl1cte, vboro, aooor41ne to tho ·'ceJjaj'
r1 8OYOJIDIIk)nts, nemo at tha t"IDF-P p1rtl08 GEm be oems1401'04 ae wQfIIrOS8or".

ID a 0Q80 Won, tlJlrousb Q, 8011.0s at m1saD4oretaD41Dse, two 8tantee GrO finn
'],.

bi,9m 1Dto aD o.Im04 ooat11ct, thoro 18 no a.ssro8SOI', unlo8S l' 18~W

UIB' CD) of tbo 8ta\o8 ocmoomocl IJo4 !lSf!'98s1YO 1ntoDtiCD 1Ib1lo tbo otbar 8,tD_

.. aot1Da Sn 4Dtoaoo. I

3081408, 11 '0''18.'''.o~ J!I!!2 aD azmoa.' ocmtlld SD 0Id.0I' to eo1..

/

, 1

, t
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their 41n'croncos 111 th1s WJ.7, neec at them oould be ocms14orod os too c.ssro....
since aSgroeelCX1, o.coorc11De to tbo sonao sonoralq 8OOopt;04, JrO-supp::J80e

tbnt cmo ot too ~los :Involved, as sub.1oot at attack, 11Il8t aot" in 4otOl\OO.

D. Oone tJl~en4 4os1ra'bWtl
~~Ss!~

lk>e.r1ns in m1n4 too prooo41ne ronnrks, our oonolus1C1'1 ls tha.t tha DOtlan

at aegrosslon ls 0. notlon ~r eo, a :Pl"1Irnr7 notlcm, vtdch, 1»7 Its YO'r7 osecmoo,

ls not 8U8coptlb1o at 4ot1n1tlan. To the snmo pm.otloeJ. result 08.I:I0 'both \ha

Longuo ot l'atlcne'Po~t A4v1eorz ConJD1eslcm (op1%11oo ot the BolBSon,

Bre.lillen, I'ronch end 9v041sh 401oePt1cne) whioh eto.t04 tzt "UD40r tbe

conditions at ~om 1IBl't8!'O, lt vou14 BOom 1mpoeslb1.o. to 400140, OVOD 111

tl3eoJ'1, vb8t 0<mSt1tutos an not at aggression," o.n4 tha LOQ.6\1O at JIltlcmst !P!!AI;
OoDm1tto~ ~ too 225'£1'29 MSxo4 COJIID1ss1cn Yh10h cupvss04 the toJ..lDwSDs. ftDw

"It ls cloar ••• tbat no e1mplo clof'1n.tUon at 8SIJl"0881C1'1 can bo c!mvn uP, aDl1

tboot DO s1mplo tost at vbon on aot at aggrosslon ms ~V).lJ7 tQ.krG pJe.oo OOA bo

dov1e04."

A "1')gn1ff dot1nltlcm at a.ggrosslon would bo an a.rt1tlc1aJ. occstI'uot1C11

vblohl o.ppllod to oonoroto CQ,SOB, oould oos1.l¥ 1004 to C0D01Ile10D8 vtdoh szd.e'I'
bo contrn17 tCo' tho "no'~,UJ'Q1" notlon flf o.ssross100, vh10h 10 tha test o4opbo4 117
1ntornntlt:mo.l lAw tor the dotom1nntlcm at a.egroselcc.

l'iret11 lt ls, both theorotlcally a.n4 pbzs1oa.117, 1mpoeslb1o to 4otomiDo,

~lorl, whloh bobnv1our at 0. State TIny be o0D814orod aa "aggross1<m W"4or

1ntcmntleenl lAv".
80000417 lt is 1nn4m1eslblo to .1U4Bo en tho ox1etaDco or ncc-axletonco c1

-o.egroes1on" on tho blsts at tbo oQ\Oroto bobtlV'lour or 0. State onl7, vi'hout

to.1d.Dg e1mUltaDooue1¥ into oonsidorntlcn tho ob,30otlvo olomont at the ooocol*
of nsgros£11ana tbe "o.asroeelV'o 1ntoDtlonw•

(~) ., OVCG it the dat1n1tlon at aegroselcn woro thooro1;loo1'7 po8elno,

l' would not bo doe1rab1o, tor pra.ctlonl ron8OM, to draY uR noh Co 4otSD1tl_.

In com;pl1OCltod oa.80S - ODd it le 5 SA S1loh OQ.80S 'boot a 4otSn1'1<D ~

!llF2selcm 1IOUl4 ho.vo !&..J1!!Ot1ooJ. valuo at ap. - tha 41tt1ou.ltloe f1

401aonr1n1Dg the BBSI'Ossor would )0 eo iP'Y2t tat too oxlB\Cmoo at Q. 4ottDl'lca

~ o.fJSrOsslcm Y01I14 appear 0. JIO,tbor~t, 111 8aDe oo.sos OV'OD a

41ftlIr'b1ne., tact;or. !ID!, tf% SDstoDco, SA tbo ao.so at on nnk)4 ocmt1to\



lie••• e.... dr _cans a srcMJ cl 8ta.., J&"M84e4 __ a ;rwlocl c4

...... Wn P4~, ISlSfl1e1 teulcn, seaenJ. ~t,·IlO'bWl&t1cm., eto.,
• raft \hat ,ben Se a 4et~Uan at e.sgre..ioo. eldl"~ &ot. to be

0CDI1.4elN4. u ted at aesr••lI1cn, voul4~ haYe azq IftOtloel

~.

It i. 1n "- .. ea-4er ell 14eU that the Leasae of lat1cma' PerllOMllt

M!'!!oI7J'O?'ee1Go ~"'NaEl at *he Je~N'\1 ~11'an, ft'eDDh aDd Sw41eh
4e1egat1cme) -.. \be to~ ...telnent; Y1'h :reSU'd to the rtrtue of tests

~ e.egre..1ont -SA tLa .'.eaoe of q' '''''i4pltM1a ten, softr'!IIfII\te a.n.,
cmq 31J4ae b7 _ ".1cIl1lJCA tbe .,et arioua tHtore, sull as the poll~

a1lti1i1a4e or tbe ~1~ assrenca', h18 paorW'nc1A, the attitude at hie sn­
aa4 JOW1&tl1cm, -. !de JOliOl <Xl ,be Snteroatlcmal ~Dt! etc.".
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