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Concerning Mr. Obaidullah
The Government has not replied to the communication.

The Stateisa party to the International Covenant on Civil and Palitical Rights.

1. The Working Group on Arbitrary Detention was estti#d in resolution 1991/42 of
the former Commission on Human Rights, which exéehdnd clarified the Working
Group’s mandate in its resolution 1997/50. The HuanRights Council assumed the
mandate in its decision 2006/102 and extendedriafthree-year period in its resolution
15/18 of 30 September 2010. In accordance withmigthods of work (A/HRC/16/47,
annex, and Corr.1), the Working Group transmittezlabove-mentioned communication to
the Government.

2. The Working Group regards deprivation of liberty abitrary in the following
cases:

(@) Whenitis clearly impossible to invoke anydkbasis justifying the
deprivation of liberty (as when a person is kepdétention after the completion of his or
her sentence or despite an amnesty law applicaliteetdetainee) (category |);

(b)  When the deprivation of liberty results frone tkxercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 182a%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22,
25, 26 and 27 of the International Covenant onl@ind Political Rights (category Il);

(c)  When the total or partial non-observance ofitibernational norms relating
to the right to a fair trial, established in theildrsal Declaration of Human Rights and in
the relevant international instruments acceptethbyStates concerned, is of such gravity
as to give the deprivation of liberty an arbitraharacter (category Ill);
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(d)  When asylum seekers, immigrants or refugeeswgcted to prolonged
administrative custody without the possibility afmainistrative or judicial review or
remedy (category IV);

(e)  When the deprivation of liberty constitutesi@ation of international law for
reasons of discrimination based on birth; natioetinic or social origin; language;
religion; economic condition; political or otheriojwn; gender; sexual orientation; or
disability or other status, and which aims towasdsan result in ignoring the equality of
human rights (category V).

Submissions

Communication from the source

3. The case has been reported to the Working Groujrloitrary Detention as follows:
Mr. Obaidullah is a 29-year-old ethnic Pashtun Asfgttitizen resident in the village of
Milani, Khost province. On 21 July 2002, he wasetaknto custody during a raid on his
family home. Mr. Obaidullah was initially taken éntustody at a United States military
station at Chapman Airfield in Khost and then tfamed to a prison at Bagram Air Base,
near Bagram, where he was held for three monthsleVithprisoned in Afghanistan, Mr.
Obaidullah was not informed of the reasons fordatention. He was threatened, coerced
into making false statements and tortured.

4, In October 2002, United States military forces s$farred Mr. Obaidullah to the
United States detention facility at Guantanamo B@wpba, where he continued to be
subjected to torture and inhuman treatment. Moemn tten years later, Mr. Obaidullah
continues to be detained at Guantdnamo Bay. Heneaprovided any reasons for his
detention nor charged. It was reported that he eetained because the United States
authorities had received a tip from an unknown sewlaiming that Mr. Obaidullah was
associated with an al-Qaeda cell. The authoritigemever released the identity of this
source to Mr. Obaidullah.

5. In 2004, Mr. Obaidullah appeared before a milit@@gmbatant Status Review
Tribunal (CSRT), which concluded that Mr. Obaidhllshould remain in detention. It is
alleged that the CSRT did not guarantee basic pruoeé protections such as the exclusion
of coerced statements, the exclusion of unrelibbbrsay evidence and the ability to cross-
examine witnesses.

6. The source further reports that from 2005 to 208Fministrative Review Boards
(ARBs) were held before military officers to revidwr. Obaidullah’s detention. The ARBs
suffered from the same procedural deficienciehadadSRTs, and they also concluded that
Mr. Obaidullah should remain in detention.

7. At the CSRT and ARB proceedings, Mr. Obaidullahiddérany connection with al-
Qaeda or the Taliban. He also informed the parfdigssanistreatment while in detention.

8. In 2008, six years after his arrest, Mr. Obaidulidtained legal counsel for the first
time. He filed a petition for a writ of habeas caso the United States District Court for
the District of Columbia. Two months later, the tédi States Government filed
preliminary military commission charges against M@baidullah for conspiracy and
providing material support for terrorism. Howevhke tauthorities never completed the two-
step process necessary to properly file commissharges, and the preliminary charges
were dropped in June 2011. From 2008 to June 2B&0habeas proceeding was held in
abeyance until the completion of military commissparoceedings that never even began.

9. In November 2010, the Court denied Mr. Obaidulldiedeas petition, finding that
it was “more likely than not” that he was a membean al-Qaeda bomb cell and therefore
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could still be detained. The district court onlysessed the sufficiency of the evidence
against Mr. Obaidullah, and did not hear argumettsut international law. The Court
presumed the accuracy of inconsistent and uncoefirgovernment intelligence reports,
admitted unreliable hearsay evidence and used taaoedinarily low burden of proof. Mr.
Obaidullah’s habeas corpus proceedings did notigeokim timely or fair and effective
review with minimum due process guarantees.

10. Mr. Obaidullah appealed the habeas corpus couetssibn, arguing that there was
no legal basis for his detention and that the ewddeagainst him was insufficient. In
August 2012, the higher Court affirmed the loweu@s decision.

11. In February 2012, Mr. Obaidullah requested thatdisérict Court reopen his case
on the basis of new evidence discovered by a mjlitavestigator. This new evidence
reportedly cast grave doubt on the Government'slendge, including the Government's
secret source.

12. The source contends that Mr. Obaidullah has be&irgel for more than 10 years
without charge or trial, and that he has not bemwvided an administrative review of his
detention since 2007.

13. The source further considers that there is no ldgais for Mr. Obaidullah’s
prolonged and indefinite detention without chargérial. His detention does not satisfy the
principle of legality. It is indefinite and proload, serves no reasonable security-related
purpose and has an improper purpose, namely igiom. Long periods of detention with
no prospect of remedial measures are unacceptadier lomestic and international law.
Indefinite detention violates articles 7 and 9 loé tinternational Covenant on Civil and
Political Rights.

14. The source points out that Mr. Obaidullah’s detemtiover 10 years is
administrative, since there is no charge, triatamviction, and he is not serving a definite
sentence. According to the International Committethe Red Cross procedural principles
and safeguards for internment and administratiierdien in armed conflict and other
situations of violence, administrative detention sinlbbe used only in exceptional
circumstances and for short periods. Mr. Obaidiglaletention has no legal basis because
it was for the purpose of interrogation. DetentadrGuantdnamo Bay was instituted not to
prevent combatants from taking up arms againstUihi#ed States Government, but to
obtain information and intelligence on the al-Qaeé&work. The authorities deliberately
transferred Mr. Obaidullah away from his familyiteplement a regime of incommunicado
detention with a persistent pattern of interrogatabuse and torture to elicit information.

15. Detention must not only be lawful, but also reasdmaand necessary. Mr.
Obaidullah’s detention is not necessary to previatire international terrorist attacks
against the United States and serves no seculétiecepurpose now, if indeed it ever did.
He has consistently denied any affiliation with@Gdeda and the unknown source who made
the allegation likely made the false accusationresgdnim for personal gain.

16. The authorities did not provide Mr. Obaidullah tteasons for his detention, or
promptly bring him before a judicial authority — any authority — for review of his
detention; or provide him with legal counsel withanreasonable time. For at least two
years, the authorities did not provide him withoanfal explanation of the reasons for his
detention. His most basic rights to fair trial ahge process were repeatedly violated during
his ten-year detention. This contravenes articlas® 14 of the Covenant and the Body of
Principles for the Protection of All Persons undey Form of Detention or Imprisonment.
The CSRT and ARB administrative review hearingsemeot held before an independent
and impartial tribunal, as required by article IfOtlee Universal Declaration of Human
Rights and article 14 of the Covenant. The heariogssidered secret evidence and
unreliable evidence procured through coercion. fbarings were closed to the public;
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detainees were prohibited from rebutting evideribey were denied legal counsel; they
were required to disprove their guilt, and were pehied to self-incriminate.

17. Until 2008, six years after his arrest, the authesirefused to allow Mr. Obaidullah
access to habeas corpus proceedings. These pnogeéaithe event failed to provide fair,
effective and meaningful review of the legality i detention due to unfair procedures,
such as low burden of proof, reliance on hearsé&jeeee and coerced statements made by
the detainee; in addition reliance on secret evideand a presumption of accuracy to
inconsistent government intelligence reports. Aliio the petition for a writ of habeas
corpus was filed in July 2008, the Court did nokea decision until 2010.

18. According to the source, the unfair, untimely anddequate procedures provided to
Mr. Obaidullah gravely violate articles 8 and 10thé Universal Declaration of Human

Rights; articles 9 and 14 of the Covenant and lies 11 and 32 of the Body of Principles
for the Protection of All Persons under Any FormDOmtention or Imprisonment, adopted
by the General Assembly in 1988.

19. The source adds that Mr. Obaidullah was subjeategrblonged and indefinite
detention because of his status as a foreign radtidte was also deprived of the due
process and fair trial protections of the Unitedt& court system because of his foreign
national status. If he had been a United Stateenithe would not have been subjected to
the inadequate protections of the military commoissi Such discrimination lacks any
legitimate purpose, violates article 2 of the Unsat Declaration of Human Rights and
article 26 of the Covenant, and renders his deteréibitrary.

20. The authorities have indicated their intent to geaand try Mr. Obaidullah in the

military commission system, as evidenced by thetiooation of the appointment of

military defence counsel. According to the sourttes military commissions contravene
international human rights law by subjecting casils to military trial; they are ex post
facto; they seek to try defendants of crimes thatreot crimes under the laws of war, and
they deprive defendants of minimum due processfaindrial guarantees in violation of

article 14 of the Covenant.

21. The source concludes that Mr. Obaidullah’s prolahged indefinite detention

without charge or trial for more than ten yearsarbitrary and requests his immediate
release from military custody, repatriation to Misme country and rehabilitation and
compensation measures.

Response from the Government

22. In the communication addressed to the Government6 oRebruary 2013, the
Working Group transmitted the allegations madehgydource. The Working Group stated
that it would appreciate it if in its reply the Gamment could provide it with detailed
information about the current situation of Mr. Qldlah and clarify the legal provisions
justifying his continued detention. The Working @poregrets that it has not received a
reply from the Government. Despite the absencengfimformation from the Government,
the Working Group considers that it is in a positio render its opinion on the detention of
Mr. Obaidullah in conformity with paragraph 16 tf methods of work.

Discussion

23. The Working Group recalls that the International@mf Justice, in its judgment in
the case concerning United States diplomatic amdudar staff in Tehran, emphasized that
“wrongfully to deprive human beings of their freedaand to subject them to physical
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constraint in conditions of hardship is in itselamifestly incompatible with the principles
of the Charter of the United Nations, as well aghwle fundamental principles enunciated
in the Universal Declaration of Human Rights”.

24. In ajoint statement of 1 May 2013, the Working @vptogether with the the Inter-
American Commission on Human Rights (IACHR), thatekh Nations Special Rapporteur
on torture, the United Nations Special Rapporteuhoman rights and counter-terrorism,
and the United Nations Special Rapporteur on headtterated the need to end the
indefinite detention of individuals at the Navald€gain Guantanamo Bay. The Working
Group understands that Mr. Obaidullah is takingt jrathe hunger strike which a large
group of detainees at the Guantanamo Naval Base Ib@en carrying out since February
2013 in protest against their state of indefinietedtion and the treatment they have
received from authorities at the prison. IACHR, Werking Group and the United Nations
Special Rapporteurs noted with the utmost concasnhave the United Nations High
Commissioner for Human Rights and the Internatidbaimmittee of the Red Cross, that
the Guantanamo detainees’ lack of legal protedimh the resulting anguish caused by the
uncertainty regarding their future has led thertat® the extreme step of a hunger strike to
demand a real change to their situation. IACHR, Werking Group, and the Special
Rapporteurs underlined that, even in extraordingrgumstances, when the indefinite
detention of individuals, most of whom have notrbebarged, goes beyond a minimally
reasonable period of time, this constitutes a dagwiolation of international human rights
law and in itself constitutes a form of cruel, intn, and degrading treatment. IACHR, the
Working Group, and the Special Rapporteurs all icored, as has the United Nations High
Commissioner for Human Rights, that the continuang indefinite detention of individuals
without the right to due process is arbitrary andstitutes a clear violation of international
law.

25. In the joint statement, the Working Group reitedatbe request it made to the
Government of the United States on 22 January 2&@2reiterated on 25 June 2004, along
with the Special Rapporteurs and other United Matibuman rights mechanisms, to be
allowed to visit the Guantanamo detention centre @am hold private, confidential
interviews with the detainees as soon as possible.

26. Furthermore, IACHR, the Working Group, and the SgeRapporteurs urged the
United States to: (a) adopt all legislative, adstiaitive, judicial, and any other types of
measures necessary to prosecute, with full resfmcthe right to due process, the
individuals being held at Guantanamo Naval Basewtiere appropriate, to provide for
their immediate release or transfer to a third ¢égunn accordance with international law;
(b) expedite the process of release and transfétose detainees who have been certified
for release by the Government itself; (c) conduatesious, independent, and impartial
investigation into the acts of forced feeding ofmates on hunger strike and the alleged
violence being used in those procedures; (d) all®@HR and the United Nations Human
Rights Council mechanisms, such as the Working @rand the Special Rapporteurs, to
conduct monitoring visits to the Guantanamo detentientre under conditions in which
they can freely move about the installations ancetnfecely and privately with the
prisoners; and (e) take concrete, decisive stepartb closing the detention centre at the
Guantanamo Naval Base once and for all. Along tliess, they urged the Government to
state clearly and unequivocally what specific measit would implement toward that end.

27. In its 2008 annual report, the Working Group drewaulist of principles for the
deprivation of liberty of persons accused of adttecrorism in accordance with articles 9

United States Diplomatic and Consular Staff in Teh(tdnited States of America v. Irg@udgments, I.C.J.
Reports 1980p. 42, para. 91.
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and 10 of the Universal Declaration of Human Righid articles 9 and 14 of the Covenant
(WGAD annual report 2008, A/HRC/10/21, paras. [EB}}. These were set out as
follows:

(@)  Terrorist activities carried out by individualsall be considered as
punishable criminal offences, which shall be sam&d by applying current and relevant
criminal and penal procedure laws according tadifferent legal systems;

(b)  Resort to administrative detention against satgof such criminal activities
is inadmissible;

(c)  The detention of persons who are suspectegrafrist activities shall be
accompanied by concrete charges;

(d)  The persons detained under charges of teraxtstshall be immediately
informed of them, and shall be brought before ametent judicial authority, as soon as
possible, and no later than within a reasonable fisriod;

(e)  The persons detained under charges of teramistities shall enjoy the
effective right to habeas corpus following theitedsion;

)] The exercise of the right to habeas corpus do¢smpede on the obligation
of the law enforcement authority responsible far decision for detention or maintaining
the detention, to present the detained persondefaompetent and independent judicial
authority within a reasonable time period. Suctspershall be brought before a competent
and independent judicial authority, which then aa#ts the accusations, the basis of the
deprivation of liberty, and the continuation of fldicial process;

(g) Inthe development of judgements against ttbepersons accused of
having engaged in terrorist activities shall havaht to enjoy the necessary guarantees of
a fair trial, access to legal counsel and represent, as well as the ability to present
exculpatory evidence and arguments under the sanitions as the prosecution, all of
which should take place in an adversarial process;

(h)  The persons convicted by a court of havingiedrout terrorist activities
shall have the right to appeal against their seet®n

28. In several of its Opinions and reports the Worlk@mup has addressed detention at
the Naval Base of Guantanamo Bay. In its 2002 dnneort (E/CN.4/2003/8), the
Working Group published its “Legal Opinion regamlithe deprivation of liberty of
persons detained in Guantanamo Bay”. In its 2006uakn report (A/HRC/4/40) the
Working Group responded to the United States Gawent submissions to the Working
Group’s Opinion No. 29/2006 (United States of Aroa)i The Government had referred to
the United States Supreme CourtHiamdanv. Rumsfeld and asserted that the law of
armed conflicts governs the armed conflict with @dida. In paragraph 14 of its 2006
annual report, as in section IV of its 2005 anmegdort (E/CN.4/2006/7), the Working
Group pointed out that “the application of intefaaél humanitarian law ... does not
exclude the application of international human tsglaw”. This is also restated in the
Working Group’s “Deliberation No. 9 concerning tkefinition and scope of arbitrary
deprivation of liberty under customary internatibaw” (see its 2012 annual report
[A/HRC/22/44], para. 45).

29. According to the joint report by five special rapigairs on the situation of detainees
at Guantanamo Bay (E/CN.4/2006/120, para. 83)rnat@nal armed conflicts, including
situations of occupation, imply the full applicatyilof relevant provisions of international
humanitarian law and of international human rights, with the exception of guarantees
derogated from, provided such derogations have Heelared in accordance with article 4
of the Covenant by the State party. The UnitedeStaas not notified any derogation from
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the Covenant. In its 2006 annual report (para. th&) Working Group repeated that a
State’s jurisdiction and responsibility extend begats territorial boundaries, referring to
the consistent jurisprudence of the Human Rightsn@itee on the Covenant. The
Working Group and the Human Rights Committee hgnelyageneral principles as they
have been clarified by the International Courtudtite and this has also gradually become
the case in the jurisprudence of the regional humghts courts (in particular, the
European Court of Human Rights and the Inter-Anagri€ourt of Human Rights); see in
particularLegal Consequences of the Construction of a WalthénOccupied Palestinian
Territory, Advisory Opinion, ICJ Reports 2004, p. 136, andeCamncerningipplication of
the International Convention on the Elimination aif Forms of Racial Discrimination
(Georgia v. Russian Federatiomrovisional Measures, Order of 15 October 2008, IC
Reports 2008, p. 353, at para. 109, where the Goated that “these provisions of CERD
generally appear to apply, like other provisionsnstruments of that naturto the actions
of a State party when it acts beyond its territofifie natureof human rights treaties, and
their foundation in universality, requires a justtion for a territorial limit on their scope,
and this is a consequence of the object and puigfds@man rights treaties.

30. The Working Group recalls that, in 1986, the HunfRights Committee, in.6pez
Burgos v. Uruguay and Celiberti de Casariegov. Uruguay held that“it would be
unconscionable to so interpret the responsibilibdar Article 2 of the International
Covenant on Civil and Political Rights (ICCPR) aspermit a State party to perpetrate
violations of the Covenant on the territory of dret State, which violations it could not
perpetrate on its own territory"The Human Rights Committee referred to article) B(fL
the ICCPR, which provides that: “Nothing in the set Covenant may be interpreted as
implying for any State, group or person any righthgage in any activity or perform any
act aimed at the destruction of any of the rigind fieedoms recognized herein or at their
limitation to a greater extent than is providedifothe present Covenant.”

31. Itis at the core of this general rule that a Ss¢atgernational law obligations equally
apply to its acts abroad, and those of its agdamtsaal, and it is clear that it applies when
individuals are held in detention. Adopting a cotit@l and purposive interpretation of
article 2 of the Covenant, the Human Rights Conwmaithas confirmed that “a State party
must respect and ensure the rights laid down irCheenant to anyone within the power or
effective control of that State party, even if ituated within the territory of the State
party”2 It is widely accepted that persons incarceratedState authorities in detention
facilities located outside the State’s territore aubject to the effective control of that
State. To this end, the joint report of five spkpimcedures mandate holders of the former
Commission on Human RigHhtand the Opinions rendered by the Working Group have
confirmed that the obligations of the United Statesler international human rights law
extend to persons detained at Guantanamo Bay.

32. The United States is bound by international hunigints law regarding its detention
of Mr. Obaidullah. The International Court of Jastiin its 2010Diallo judgment stated
that article 9, paragraphs 1 and 2, of the Covenaplies in principle to any form of
detention, “whatever its legal basis and the objedieing pursued® The Working Group

See communications No. R.12/%%pez Burgos. Uruguay, views adopted on 29 July 1981, para. 12.3, and
No. R.13/56Celiberti de Casariege. Uruguay,views adopted o089 July 1981, paras. 12.3 and 10.3.
Human Rights Committee, general comment No. 31 [3004) on the nature of the general legal oblayati
imposed on States parties to the Cover@afficial Records of the General Assembly, SixtypsdSession,
Supplement No. 40pl. 1 (A/59/40 (Vol.1)), annex lll, para. 10.

E/CN.4/2006/120, para. 11.

Ahmadou Sadio Diallo (Republic of GuineaDemocratic Republic of the Congo), Merits, Judgimie@.J.
Reports 2010p. 639 at para. 77.
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has emphasized that “[it] would like to stress asadter of principle that the application of
international humanitarian law to an internatiooahon-international armed conflict does
not exclude application of human rights law. The tredies of law are complementary and
not mutually exclusive®The United States has not derogated from the Coneaad even

if it had, customary international law on arbitralgtention would apply, and in this case it
does so as peremptory norm (jus cogens) of intemetlaw.

33. The Working Group has stated that “the struggleiregainternational terrorism
cannot be characterized as an armed conflict withm meaning that contemporary
international law gives to that concepth the present case, the Working Group would like
to point out that the detention of Mr. Obaidullahalso in direct contravention of the
protection provided by international humanitariawl With no concrete evidence that Mr.
Obaidullah has committed any belligerent activitydoectly participated in hostilities, the
United States cannot rely on international humaiaitalaw to argue that the detention of
Mr. Obaidullah serves the purpose of preventingmlzatant from continuing to take up
arms against the United States.

34. There are further issues relating to the legalityhe detention, even if it had not
otherwise been in contravention of international. l&he Authorization for Use of Military
Force (AUMF), which authorizes the President toe“adl necessary and appropriate force
against those nations, organisation or persons é&errdines planned, authorized,
committed, or aided the terrorist attacks that aeclion September 11, 206Hoes not
specifically authorize arrest or detention.

35. Pursuant to article 9(4) of the Covenant, any iidial deprived of liberty by arrest
or detention is entitled to take proceedings befmourt without delay to challenge the
legality of detention. This right is non-derogahleder both treaty law and customary
international law. Mr. Obaidullah first received an administrative tieg before the
Combatant Status Review Tribunal (CSRT) in 2004 fwars after he was incarcerated,
and appeared annually before the Administrativei®eviribunal (ART). The two-year
delay in allowing Mr. Obaidullah to challenge histéntion is a grave and clear violation,
further aggravated by his continued detention. Harrtthe administrative hearings before
the CSRT and ART did not satisfy his right to habearpus and failed to guarantee his
right to a full and fair trial as required undetiee 14(1) of the Covenant. The source has
again drawn the Working Group’s attention to thénguby the United States Supreme
Court that CSRT is not an adequate and effectivesti#ution to habeas corpus
proceedings? and the Working Group has itself previously statest “the procedures of
the CSRT and the ARB are not adequate ... to satigfyright to a fair and independent
trial as these are military tribunals of a summaature.™*

5 Opinion No. 44/2005 (Iraq and United States ofekica), para. 13, also quoted in opinion 2/2008ap27. See
also general comment No. 31 (see note 3 above), par draft general comment No. 35, para. 67 Lauality of
the Threat or Use of Nuclear WeapoAdyisory Opinion, ICJ Reports (1996), p. 226 at pafa.

7 Opinion No. 43/2006 (United States of America)ia 31. See also E/CN.4/2006/120, para. 21, ndiitg'the
global struggle against international terrorismsinet, as such, constitute an armed conflict feqthrposes of
the applicability of international humanitarian l&w

8 Authorisation for Use of Military Force, Pub. LoN107-40, 115 Stat. 224 (2001).

See the Working Group’s “Deliberation No. 9 comieg the definition and scope of arbitrary depiivatof

liberty under customary international law” in thepRet of the Working Group on Arbitrary Detention

(AJHRC/22/44), para. 47.

10 Boumediene et ab. Bush553 US (12 June 2008) 37-8; 54-64.

1 Opinion 2/2009 (United States of America), pata. 3
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36. Mr. Obaidullah’s case will be discussed under categ I, 1l and V of the
categories applicable to the cases before the \Wgi&iroup. The Working Group has not
considered categories Il or IV as they are cleaotyapplicable.

37. Category | applies when it is clearly impossiblarteoke any legal basis justifying
the deprivation of liberty. Category | embodiesrimgiple of legality. This requires a legal
base for detention in domestic law that complieghwiternational law. Mr. Obaidullah’s
detention does not satisfy this requirement. Theekiic law used by the United States
Government to detain Mr. Obaidullah does not canfoio human rights law and
international humanitarian law because his detariigprolonged and indefinite.

38. Mr. Obaidullah’s case falls into category | of tbetegories applicable to the cases
before the Working Group.

39. Category lll applies when the total or partial faiservance of the international
norms relating to the right to a fair trial, estabéd in the Universal Declaration of Human
Rights and in the relevant international instrureemtcepted by the United States, is of
such gravity as to give the deprivation of libeaty arbitrary character. Mr. Obaidullah’s
rights to fair trial and due process have beenatguy violated in breach of articles 9 and
14 of the Covenant during his more than ten-yederdion. Mr. Obaidullah was not
provided with the reasons for his detention; was promptly brought before a judicial
authority for review of his detention; and was poovided with legal counsel within a
reasonable time. The Government did not provide hiith formal information of the
reasons for his detention for at least two yeaeswds not given an opportunity to have his
detention reviewed promptly by a judicial autharimd he was also denied legal counsel
throughout his administrative and military hearings

40. Mr. Obaidullah’s case falls into category lll oktlategories applicable to the cases
before the Working Group.

41. Category V applies when the deprivation of libedgnstitutes a violation of
international law for reasons of discrimination édson birth; national, ethnic or social
origin; language; religion; economic condition; itioal or other opinion; gender; sexual
orientation; or disability or other status, and ethaims towards or can result in ignoring
the equality of human rights.

42.  Mr. Obaidullah has been subjected to prolongedntiete because of his status as a
foreign national. He was also deprived of due pseand fair trial protections of the court
system because of his foreign national status. & hes acts of discrimination that make his
detention arbitrary.

43. Mr. Obaidullah’s case falls into category V of ttetegories applicable to the cases
before the Working Group.

Disposition

44. In the light of the preceding, the Working Group Abitrary Detention renders the
following opinion:

The deprivation of liberty of Mr. Obaidullah is @rary and in contravention of
articles 9 and 10 of the Universal Declaration aitthn Rights and 9 and 14 of the
International Covenant on Civil and Political Righlt falls into categories I, Il and
V of the categories applicable to the consideratibrihe cases submitted to the
Working Group.

45. Consequent upon the opinion rendered, the Workingu® requests the
Government to take the necessary steps to remedsittiation of Mr. Obaidullah and bring
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it into conformity with the standards and principle the Universal Declaration of Human
Rights and the International Covenant on Civil uditical Rights.

46. The Working Group considers that, taking into actaall the circumstances of the
case, the adequate remedy would be to release Maiddllah and accord him an
enforceable right to compensation in accordancé iticle 9(5) of the International
Covenant on Civil and Political Rights.

[Adopted on 3 May 2013]




