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Communication addressed to the Government on 3 September 2012
Concer ning Uthayakumar Palani
The Government did not reply to the communication.

The Stateisa party to the International Covenant on Civil and Palitical Rights.

1. The Working Group on Arbitrary Detention was estti®#d in resolution 1991/42 of
the former Commission on Human Rights, which exéehdnd clarified the Working
Group’s mandate in its resolution 1997/50. The Huniights Council assumed that
mandate in its decision 2006/102 and extendedriafthree-year period in its resolution
15/18 of 30 September 2010. In accordance withmigthods of work (A/HRC/16/47,
annex, and Corr.1), the Working Group transmittezlabove-mentioned communication to
the Government.

2. The Working Group regards deprivation of liberty abitrary in the following
cases:

(@ When it is clearly impossible to invoke any dedasis justifying the
deprivation of liberty (as when a person is kepdétention after the completion of his or her
sentence or despite an amnesty law applicabletddtainee) (category I);

(b)  When the deprivation of liberty results frometlexercise of the rights or
freedoms guaranteed by articles 7, 13, 14, 182Q%nd 21 of the Universal Declaration of
Human Rights and, insofar as States parties areecoed, by articles 12, 18, 19, 21, 22, 25,
26 and 27 of the International Covenant on Civd ®olitical Rights (category Il);

(c)  When the total or partial non-observance ofitibernational norms relating to
the right to a fair trial, established in the Unisad Declaration of Human Rights and in the
relevant international instruments accepted byStaes concerned, is of such gravity as to
give the deprivation of liberty an arbitrary chaeadcategory Il1);
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(d)  When asylum seekers, immigrants or refugeessatgected to prolonged
administrative custody without the possibility afnainistrative or judicial review or remedy
(category IV);

(e)  When the deprivation of liberty constitutesialation of international law for
reasons of discrimination based on birth; natioetidnic or social origin; language; religion;
economic condition; political or other opinion; gien; sexual orientation; or disability or
other status, and which aims towards or can r@sugnoring the equality of human rights
(category V).

Submissions

Communication from the source

3. The case summarized hereafter has been reportatietoNorking Group on
Arbitrary Detention as follows.

4, Uthayakumar Palani, a Sri Lankan Tamil, born on September 1973, usually
residing in Settiyalurichchy, Pooneryn, Sri Lanisaa mason.

The circumstances surrounding the arrest andrdite of Mr. Palani

5. During the last phase of the war in Vanni, Sri Lanlr. Palani was forcibly
recruited by the Liberation Tigers of Tamil EelabTTE). On 6 May 2009, he surrendered
to the Sri Lankan Army (SLA) at Matalan, after amauncement was made by the army
asking anyone who had been a part of the LTTE, éwea day, to surrender and register
with the SLA.

6. Mr. Palani was categorized as a “surrendee” byMhastry of Defence on the basis
of Emergency Regulation (ER) 22 of Emergency (Misoeous Provisions and Powers)
Regulation No. 01 of 2005 as amended on 12 Septe2d#6. Regulation 22(2) did not
provide a clear definition of a “surrendee” excéptstate that anyone who surrenders in
relation to an offence under certain laws, suclhasPrevention of Terrorism Act (PTA)
would be considered a surrendee. It further requine person to give a written statement
that she or he surrendered voluntarily.

7. Under the authority of the Commissioner General Rehabilitation and the
Ministry of Defence, Mr. Palani was placed in aakititation centre in Nelukkulam camp,
Vavuniya, where he remained until December 2009.wds then transferred to Boosa,
Galle detention centre, where he remained untilteSeper 2011. Finally, in September
2011, Mr. Palani was produced before a judge amdaneled in custody in Colombo
Remand Prison.

Source’s contention regarding the arbitrary cheter of the deprivation of liberty

8. The source contends that the legal basis underlfiegcontinued detention of Mr.
Palani is not in conformity with the applicable emational norms and standards.
Regarding ER 22 (in force until 30 August 2011) ,amtl present, the Prevention of
Terrorism (Surrendees Care and Rehabilitation) Reigns No. 5 of 2011, the source
points out that the decision-making authority wigigard to the determination of the status
of a “surrendee”, including the determination of tperiod of rehabilitation, remains
entirely with the Ministry of Defence. No judicial other form of oversight or review is
available to determine the lawfulness of the plas®nin a rehabilitation centre. According
to the source, this is in violation of article @ragraph 4, of the International Covenant on
Civil and Political Rights (ICCPR).
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9. Mr. Palani, alongside other individuals held in abfitation centres, has not

benefited from any procedural safeguards, including right to legal assistance and
representation, in alleged violation of principl8 bf the Body of Principles for the

Protection of All Persons under Any Form of Detentor Imprisonment. Surrendees are
reportedly not informed of the charges against tlwerthe reasons for their detention for
rehabilitation in alleged breach of article 9, maegph 2, of the ICCPR.

10.  Further, ER 22 (12), in force until 30 August 20ahd since that date, Regulation

9(1) of the Prevention of Terrorism (SurrendeessGard Rehabilitation) Regulations No. 5

of 2011, do not state the period within which awestigation should be concluded. This
allows prosecution to be initiated against a perm@the rehabilitation centre at any point
before the conclusion of the specified period dfat@litation. The surrendee has thus no
certainty regarding his or her legal position utité completion of the rehabilitation period.

If the person is prosecuted and found guilty, teer€may order an undefined extension of
the period of rehabilitation as part of the senéeparsuant to ER 22(13) and Regulations
9(2) and (3) of the Prevention of Terrorism Redalz No. 5.

11. The source further contends that in the light aftise 27 of the PTA, regulations
can be issued by the Minister of Defence “for theppse of carrying out or giving effect to
the principles and provisions of this Act”. Accandito the source, the Minister does not
have the power to create new offences, which cdy loe done through new legislation
passed by the Parliament or by way of a proclamaifoa state of emergency. The source
contends that in contravention of these principths, regulations issued under the PTA
stipulate, for example, that a person can be hehl rehabilitation centre for a maximum
period of 24 months while the maximum period of adstrative detention is 18 months
under the PTA. Since regulations issued under & $hould not widen the purposes of
the PTA or impose onerous restrictions not conthineder the PTA, the source submits
that the Minister exceeded his authority by issuhmgregulations.

12. The source refers to the findings of the Human Righommittee, according to
which several provisions of the PTA are incompatiblith articles 4, 9 and 14 of the
ICCPR (Concluding observations of the Human Rigl@®mmittee: Sri Lanka
(CCPR/CO/79/LKA of 1 December 2003, para. 13). HEA allows arrest without a
warrant and permits detention for an initial per@d72 hours without the person being
produced before the court (sect. 7), and there&dteup to 18 months on the basis of an
administrative order issued by the Minister of Defe (sect. 9). The PTA also eliminates
the power of the judge to order bail or impose spsaded sentence, and places the burden
of proof on the accused that a confession wasmédainder duress.

13. Inthe light of the foregoing, the source subntisttMr. Palani’s detention under ER
22 (in force until 30 August 2011) and the predeérgvention of Terrorism (Surrendees
Care and Rehabilitation) Regulations is arbitraging in violation of articles 9 and 14 of
the ICCPR.

Response from the Government

14. The Working Group transmitted the above allegatithghe Government of Sri
Lanka on 3 September 2012 requesting it to providis reply, detailed information about
the current situation of Mr. Palani and the legabvsions justifying his continued
detention.

15. It is regretted that the Working Group has not nem a response from the
Government.
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Discussion

16. In the absence of a response from the Governmeahtbased on its methods of
work, the Working Group is able to render an opinia the light of the information
submitted to it.

17. At the outset, the Working Group notes with deepceon that a consistent pattern
of cases emanating from Sri Lanka relates to persbat have been deprived of their
liberty under ER 22 (in force until 30 August 2014nd the Prevention of Terrorism
(Surrendees Care and Rehabilitation) Regulatfitmshe present case, Mr. Palani was hired
by the LTTE during the last days of the insurgenbg;, became a “surrendee” and
voluntarily handed himself over to the authoritidso placed him in a rehabilitation centre
(from 6 May 2009 until December 2009). Thereaftex,was transferred to Boosa, Galle
detention centre, where he remained until Septerdbéd after which Mr. Palani was
finally produced before a judge. He is said to beently detained at the Colombo Remand
Prison. It is over three years that Mr. Palani lbesn in detention and there is no indication
that he will be released or brought to trial.

18. The combination of civilian and emergency regulagiin Sri Lanka has resulted in
a worsening situation for the protection of humaghts, a state of facts that has been
pointed out by national, regional and internationajanizations including the United
Nations. The case in hand is one of many that ltavee to light as a result of lack of
respect for human rights, in reaction to the cohflind post-conflict situation in Sri Lanka.

19. For along time Sri Lanka has been under emergkawey, the foundation of which
dates back to British colonial rule and the PuBlgcurity Ordinance 1947 (PSO) which has
enabled declarations of emergency regulationsdrctiuntry ever since. The second law in
this regard is the Prevention of Terrorism (TemppRrovisions) Act 1979. Human rights
advocates and the international community have atepdy called for the repeal or
amendment of these laws as these have resultadsipating the core of rights protecting
persons deprived of their liberty including rulesvgrning detention, due process and the
right to a fair trial. Since 2005, the PSO has bes#d to enact a total of 20 regulations by
the Government of Sri Lanka leading to undermirohthe human rights regime in general
and in particular the rights related to arrestedgon and fair trial.

20. A number of emergency laws in Sri Lanka allow railit personnel to perform
functions usually carried out by normal law enfanemt officials. Regulations 19 and 20 of
EMPPR 2005 give the armed forces powers of: seandrseizure, and arrest and detention
without warrant; police powers in dealing with pmers; the powers of a police officer
under any emergency regulation; and the power éstipn a person in detention.

21. Furthermore, section 19 of the Emergency Regulatidf06 provides specific
immunity for actions taken under these regulatidngrovides that:“No action or suit shall
lie against any Public Servant or any other perspecifically authorized by the
Government of Sri Lanka to take action in termghafse Regulations, provided that such
person has acted in good faith and in the dischairgés official duties.”

22.  Similar immunity provisions are contained in redala 73 of EMPPR 2005, the

PSO (sects. 9 and 23) and the PTA (sect. 26). Tinesgasions seek to severely limit the
accountability of civilian and military authoritiesxercising emergency powers, provided
that the action of the official took place in thaucse of discharging official duties. Further,
the overly vague definitions of offences, sweepogvers to the military, arbitrary grounds

Opinion 26/2012 (Sri Lanka) concerning PathmasatBalasingam and Vijiyanthan Seevaratnam.
See also opinion 30/2008 (Sri Lanka) and opir®8f2012 (Sri Lanka) concerning Gunasundaram
Jayasundaram, available at http://www.unwgaddagbagun/.
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for arrest and detention, erosion of fair trial ahge process rights, and the curtailing of
fundamental freedoms endanger the life, liberty saxlrity of the people.

23. It is important to note that the Emergency Regal&iare in operation despite the
fact that on 9 June 2010, the Government of Srikhaimformed the Human Rights
Committee that:

Therecent amendments to the Emergency Regulationshthat come into effect from 2 May 2010
are in keeping with the consistent commitment ofL&nka towards the promotion of human rights
and the maintenance of strong judicial safegudtds. in this context that the Government of Sri
Lanka at the outset wishes to enumerate the tetimimsaof derogations of the following ICCPR
articles [: 9 (2), 12, 14 (3), 17 (1), 19 (2), 2ld22 (1)] ...

24. Itis important also to note that Mr. Palani wasaifeed as a “surrendee” under ER
22 (in force until 30 August 2011). After ER 22 @xpl in 2011, Mr. Palani’s detention was
further extended, this time under the PreventionTefrorism (Surrendees Care and
Rehabilitation) Regulations. Both of these laws aredirect conflict with the basic
minimum standards of international human rightagglicable to persons deprived of their
liberty. Furthermore, the manner in which Mr. Pékdetention was extended under the
Prevention of Terrorism Regulations had also bedsitrary and without any judicial
oversight or review. In cases such as Mr. Paladiétainees are at the mercy of the law
enforcing authorities. These same authorities ¢sm @ntribute to the delay in processing
of these cases before the courts.

25. The Working Group has in its past reports, stateaddncerns regarding the use of
various counter-terrorism laws by States that téauhe arbitrary deprivation of liberty of
persons. It noted that that there was a contintéengency to use deprivation of liberty in
the context of States’ legitimate fight againstraesm. However, the Working Group
considers it necessary to reiterate that some sStatetinue to use deprivation of liberty
without charges or trial or other applicable pragadl guarantees against persons accused
of terrorist acts in the implementation of criminablicies against terrorism, a practice
which is contrary to international human rightstinments®

26. The prohibition of arbitrary detention in articl@sof the Universal Declaration of

Human Rights (UDHR) and the ICCPR extends to alinfoof detention, with the right to

an effective remedy in article 8 of the UDHR anticte 9, paragraph 5, of the ICCPR. Due
process rights are stated in article 10 of the UD&iRl article 14 of the ICCPR. The
prohibition of arbitrary detention also extendssituations where detention is used for
“educational purposes” (see Human Rights Commijeeeral comment No. 8 (1982) on
the right to liberty and security of persons). Tgreportionality review which determines

whether a restriction on liberty can be justifiedsirict and takes into account the high
value attached to personal liberty. Measures taltensubject to the legality criteria and
must be suitable, necessary and proportionate.

27. The Working Group would like to remind the Govermmef Sri Lanka of its duties
to comply with international human rights obligatsoincluding the duty not to detain
arbitrarily, to release persons arbitrarily detdia@d to provide compensation to them. In a
number of opinions, the Working Group has

recalled that under certain circumstances, widespi@ systematic imprisonment or other severe
deprivation of liberty in violation of fundamentalles of international law, may constitute crimes
against humanity. The duties to comply with intéioraal human rights that are peremptory anga

omnesnorms such as the prohibition of arbitrary detamtiests not only on the Government but on

¥ A/HRC/10/21; AHRC/7/4; E/CN.4/2005/6; E/CN.4/2004/3.
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all officials, including judges, police and secyribfficers, and prison officers with relevant
responsibilities. No person can contribute to humigints violations'

Disposition

28. Inthe light of the foregoing, the Working Group Arbitrary Detention renders the
following opinion:

The deprivation of liberty of Mr. Uthayakumar Pdl@&narbitrary, and constitutes a
breach of articles 9, 10 and 11 of the Universatl@ration of Human Rights and
articles 9 and 14 of the International CovenantCarl and Political Rights, falling
within category Ill of the categories applicable tlte cases submitted to the
Working Group.

29. The Working Group requests the Government to thkenecessary steps to remedy
the situation, which include the immediate releafskir. Palani and adequate reparation to
him.

30. The Working Group brings to the attention of the v&@wmment, the
recommendations of the Human Rights Council th&bnal laws and measures aimed at
combating terrorism shall comply with all obligatounder international law, in particular
international human rights latwv.

31. Finally, the Working Group recalls the Human Rig@suncil’s request that States
take into account the Group’s views and, where seany, take appropriate steps to remedy
the situation of persons arbitrarily deprived ditHiberty. States are also invited to extend
their cooperation to the Group’s requests for imfation and to give due consideration to
the recommendations it has mdde.

[Adopted on 19 November 2912
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Opinion No. 47/2012, para. 22. See also footticbove.

Human Rights Council resolution 7/7 of 27 March00 protection of human rights and
fundamental freedoms while countering terrorism.

Resolution 15/18 on arbitrary detention adoptethieyHuman Rights Council at its fifteenth session
(A/HRC/RES/15/18), paras. 3, 4 (a) and 9.



