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Introduction

1. In its resolution 18/10, the Human Rights Colnequested the Advisory
Committee to prepare a study on human rights asdeis related to terrorist hostage-
taking, paying particular attention to the impattasrorist hostage-taking and actions taken
pursuant thereto, including ransom payments, orhtivean rights of hostages and of the
local communities concerned, and to the role oforeg) and international cooperation in
this field. The Council also requested the Committefocus in particular on an assessment
of the adequacy of the response contained in agistnternational human rights
instruments to the challenges referred to in paay? of resolution 18/10.

2. The drafting group submits the present drafilfireport to the Advisory Committee

at its tenth session with a view to submittingrafistudy to the Human Rights Council at
its twenty-fourth session. The present report fesusn general aspects and assesses the
adequacy of the response contained in existingriatmnal human rights instruments to
the challenges posed by the issue of terroristalgestaking and actions taken pursuant
thereto, including ransom payments, as well asisBae of regional and international
cooperation.

3. At its eighth session, the Advisory Committedaklshed a drafting group
consisting of Wolfgang Stefan Heinz (Rapporteugtif.Hiiseynov (Chairperson), Obiora
Chinedu Okafor, Shigeki Sakamoto, Ahmer Bilal Soafid Jean Ziegler (whose term
ended on 30 September 2012). Subsequently, Cou@bing joined the drafting group.
The drafting group presented its progress repdHlREC/AC/9/CRP.1) to the Committee at
its ninth session.

4. The Advisory Committee has encouraged all isted stakeholders, including
States, international organizations, national hunigins institutions and non-governmental
organizations, to contribute to the study. It ciated a letter to stakeholders on 13 August
2012 and received responses from a number of Gmaist one non-governmental
organization and one academic.

5. Following several decades during which hostafigiy featured on the list of
regularly examined issues, the Commission on Hunikights adopted numerous
resolutions, including resolution 2005/31, in whitlkondemned hostage-taking and urged
all thematic special procedures to continue to eskiras appropriate, the consequences of
hostage-taking. The Human Rights Council took up the issue ofotést hostage-taking
and, at its sixteenth session, convened a pamgisii®on on the issue of human rights in the
context of action taken to address terrorist hastaging, which brought together parties
and stakeholders from United Nations bodies andh@ge and participants from various
regions and countrie’s.

Contributions were received from Canada, ColombiaMadritius, as was a joint comment made by

France, Germany and Italy, and oral statementslggria and Senegal.

2 See also Commission on Human Rights resolutions X2ZXYIl), 1986/49, 1987/28, 1988/38,
1989/26, 1990/36, 1991/40, 1992/23, 1996/62, 1¥71®98/73, 1999/29, 2000/29, 2001/38 and
2003/40.

% See AJHRC/18/29.
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A.

Conceptual issues

Definition of terrorist-hostage taking

6. The notion of hostage-taking was widely debatedng the process leading to the
adoption of the International Convention against Tlaking of HostagesThe outcome of
discussions on the concept was captured in atticiethe Convention, which reads:

Any person who seizes or detains and threatendllfddinjure or to continue to

detain another person in order to compel a thirdypanamely, a State, an
international intergovernmental organization, aurt or juridical person, or a
group of persons, to do or abstain from doing actyas an explicit or implicit

condition for the release of the hostage commiésdfience of taking of hostages
(“hostage-taking”) within the meaning of this Contien.

7. It is evident from the internationally codifiééfinition of hostage-taking that the act
requires two sets of elements, namely (a) the seiaudetention of another person; and (b)
a threat to kill, injure or continue to detain tipgrson in order to compel a third party to do
or abstain from something as an explicit or impla@ndition for the release of the hostage.
In other words, a typical hostage-taking situatiovolves at least three parties, whereby
“the hostage (a) is the means by which the hostakgr- (b) [seeks to] gain[s] something
from a third party(c)® While the first set of elements may be common ltoaets of
hostage-taking, the second constitutes the basisstablishing a distinction between
terrorist and non-terrorist hostage-taking situaio

8. Article 1 of the above-mentioned Convention doesexplicitly link the definition

of hostage-taking to the notion of terrorism. Hoee\the background to the adoption of
the instrument indicates that the drafters werenarily concerned with terrorist hostage-
taking incidents. The single mention of terrorigmtlie preamble to the instrument clearly
states that it was adopted out of an urgent ndage$si develop international cooperation
between States in devising and adopting effectieasures for the prevention, prosecution
and punishment of all acts of taking of hostagesnamifestations of international
terrorism”.

9. Lack of express references to the terroristreatfi hostage-taking in the substantive
provisions of the Convention is, arguably, rootedhie prevailing disagreement between
states over the concept (and definition) of tesmoriat the time when the instrument was
negotiated.

The members of the drafting group thank Felix Nddh, Rianne Letschert and Melissa McAuliffe
for their important input during the drafting oftlpresent report.

General Assembly resolution 34/146. For backgroimfdrmation on discussions over various
proposals, see Ved P. Nanda, “Progress Report onUtiieed Nations’ Attempt to Draft an
International Convention against the Taking of Hget&l, Ohio Northern University Law Review,
vol. 6, No. 1, 1979, pp. 89-108; S. S. Kaye, “Thated Nations Effort to Draft a Convention on the
Taking of Hostages”American University Law Review, vol. 27, No. 2, 1978, pp. 433-487; and
Robert Rosenstock, “International Convention agaimstTaking of Hostages: Another International
Community Step Against TerrorismJpurnal of International Law and Policy, vol. 9,1980, pp.169-
195.

R. D. Crelinsten, “The Study of Hostage-Taking: At®@yn Approach”, in Ronald D. Crelinsten et al.,
Report on Management Training Seminar Hostage-Taking Problems of Prevention and Control
(Montreal, University of Montreal, September 1976)p. 4. Available from
www.ncjrs.gov/pdffiles1/Digitization/49367NCJRS.pdf.
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10.  The definition in article 1 of the Conventiooed not make any distinction based on
whether an act is committed in time of peace omduan armed conflict. However, article
12 excludes the applicability of the Conventiorsitoiations of hostage-taking committed in
the course of armed conflicts covered by the 194me@9a Conventions and the 1977
Additional Protocols. Furthermore, in addressing ofithe most contentious issues during
the negotiation of the treaty, the provision spealfy excludes the applicability of the
Convention to armed conflicts covered by AdditioRabtocol 1 (4), in which “peoples are
fighting against colonial domination and alien geation and against racist regimes in the
exercise of their right of self-determination”.

11. Hostage-taking is indeed prohibited in all #1819 Geneva Conventions and 1977
Additional Protocold. An authoritative commentary on international huitaian law
states that the prohibition of hostage-taking dyitioth international and non-international
armed conflicts is established as a norm of custgimiernational lawf. Under Additional
Protocols | and IlI, the prohibition of hostage-takiis recognized as a fundamental
guarantee for civilians and persomwrs de combat.® Moreover, the Rome Statute of the
International Criminal Court lists hostage-takirsyawar crime? The Elements of Crimes
under the jurisdiction of the International Crinlindourt reproduced the definition of
hostage-taking contained in the International Cotiva against the Taking of Hostages
with an additional clarification that “the requirde@haviour of the third party could be a
condition not only for the release of the hostageatso for the safety of the hostadgé”.

12. In sum, a combined reading of the differentvabmentioned international legal
instruments displays coalescence in consideringagestaking a prohibited, and thus
criminal, act under international law. It is coresied a punishable offence constitutive of a
war crime within the particular context of armecdhfiicts. Outside the context of armed
conflicts, the International Convention against Tlaking of Hostages requires State parties
to criminalize the offence and to cooperate insting, prosecuting and punishing hostage-
takers. Owing to the persistent disagreements tineedefinition of terrorism, however, the
various instruments examined above do not necéssarthe concept of hostage-taking to
the notion of terrorism.

13. For decades, several actors, including varitnited Nations bodies, have attempted
elusively to design a generally accepted definitberrorism. In his report to the Human
Rights Council at its sixteenth session, the SpeRepporteur on the promotion and
protection of human rights and fundamental freedarnde countering terrorism adhered
to the understanding of terrorism proposed by theusty Council in its resolution 1566
(2004)*? In that resolution, the Council construed termarias criminal acts, including
against civilians, committed with the intent to saudeath or serious bodily injury, or
taking of hostages, with the purpose of provokirggade of terror in the general public or in
a group of persons or particular persons, intinéidapopulation or compel a government or
an international organization to do or to abstaiwnf doing any act, which constitute
offences within the scope of and as defined inititernational conventions and protocols
relating to terrorism?

See relevant provisions in the Geneva Conventmomamon art. 3 (1) (b); Geneva Convention IV,
arts. 34 and 147; Additional Protocol I, art. 75(@) and Additional Protocol 11.334, art. 4(2) (c)
Jean-Marie Henckaerts and Louise Doswald-BEcktomary International Humanitarian Law
(International Committee of the Red Cross, Cambrldgeersity Press, 2005), vol. I, pp. 334-336.
Ibid.

A/CONF.183/9, arts. 8 (2)(a)(viii) and (c) (iii).

Henckaerts and Doswald-Beckystomary International Humanitarian Law (see footnote 8). p. 336.
A/HRC/16/51, para. 27.

See also ibid., para. 28.
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14. While some may argue that the above definitioisomewhat authoritative, it is
worth noting that theRoutledge Handbook of Terrorism Research lists some 250
definitions of terrorism elaborated throughout fhest two centuries and beyolidThe
persistent lack of a consensual definition of tésro is rooted in the multiple
manifestations of terrorist acts, as well as in dieersity of actors, motives and modus
operandi of terrorist¥. For this reason, determining whether a particaise of hostage-
taking or kidnapping constitutes a terrorist aspexially when conducted by a group not
globally catalogued as terrorist, remains an arduask.

The problem of terrorist hostage-taking: nature scope and major
dimensions

15.  Owing to differing classifications of caseshoktage-taking — and more generally of
terrorist incidents — in different studies, it iffidult to find aggregate data documenting the
phenomenon for a particular period of time. Accogdio one study, from 1968 to 1982, of
the approximately 8,000 reported terrorist eveb®) (7 per cent) were transnational
hostage-taking acts involving 3,162 hostages, @pd2cent of those acts resulted in death
or personal injury to the victims. “Since 1968, 188&orist groups have seized hostages in
incidents involving kidnapping, skyjacking, and feading”® Similarly, data on a longer
time period (from 1968 to 2005) indicate that, ofre 12,942 terrorism incidents, “1,941
hostage events, made up of 1318 kidnappings, 38faciings, and 243 other hostage
events (i.e., barricade missions and non-aeriakkipgs)” were recordedd.Data from the
Global Terrorism Database, which classifies hostaging incidents into hijacking,
barricades and kidnappings, gives the figure 00@,n the category of kidnappings from
1970 to 2016°

16. The United Nations Office on Drugs and Crim&Q@DC) has recorded kidnapping

rates in some 112 countries and territories actbesglobe, based on police-recorded
offences® It should be noted that such data neither estahlidistinction between terrorist

and non-terrorist kidnappings nor dedicate paricuttention to the phenomenon of
kidnapping for ransom. Furthermore, the data mayneaessarily reflect the real extent of
the phenomenon, owing to, among other things, wagderting.

17.  According to Red24, an organization that spizeis in global security, in 2011, the
number of kidnap for ransom incidents worldwideost@t roughly 30,008. According to

14

15
16

17

18
19

20

Joseph J. Easson and Alex P. Schmid, “250-Pludeéko&, Governmental and Intergovernmental
Definitions of Terrorism” in A. P. Schmid (edThe Routledge Handbook of Terrorism Research
(Routledge, London/New York, 2011), pp. 99-157.

Ibid., pp. 5-7.

Scott E. Atkinson et al., “Terrorism in a BargaimiRramework”,Journal of Law and Economics,

vol. 30, No. 1,1987, pp. 1-2, containing data fribve United States Department of State, Internationa
Terrorism: Hostage Seizures (1983).

Patrick T. Brandt and Todd Sandler, “Hostage Takitngderstanding Terrorism Event Dynamics”,
Journal of Policy Modeling, vol. 31, 2009, p. 762. For other figures, segtKBioomfield, “Hostage
taking and government responsBlS Journal, vol. 146, No. 4, 2001, pp. 23-27.

See www.start.umd.edu/gtd/about/.

See “Kidnapping at the national level, number @fqe-recorded offencesavailable from
www.unodc.org/documents/data-and-analysis/Crimassita#/Kidnapping.xIs and
www.unodc.org/documents/data-and-analysis/stadistiene/CTS12_Kidnapping.xls.

See Red24, Threat Forecast report 2012, p. 24.dBasgedata compiled by the organization in
previous years, the top ten threat areas for kidoapansom incidents in 2012 were (1) Afghanistan
(around 950 kidnappings for ransom per year); (n&ia (27 vessels seized in 2010 with more than
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global estimates, some 10,000 to 15,000 kidnapphegsir per year, mostly ahe Latin
American subcontinerit.While the “traditional hotspots of Mexico, VenelaieBrazil and
Colombia continue[d] to experience very high lev@lkidnapping, the crime [was] also a
significant and/or growing threat in Iraq, Afghaais, Somalia, Pakistan, the Sahel-Sahara
region of Northern Africa, Kenya, Nigeria, Indiahi@a, Yemen, and the Philippine?.1t

is contended that, in kidnappings, “terrorists ssstully capture their hostages in 80 per
cent of the acts and receive their ransom demamd®iper cent of the incidents... In
barricade and hostage incidents, the terroristgegelat least a portion of demands in 75
per cent of the case®.

18. Relevant analyses show that, since the 1960s 1&70s, the phenomenon of
kidnappings for ransom or other political aims bagn on the rise in some countries or
regions, while it has declined in othétddowever, one study covering 764 hostage-taking
incidents reported between November 1969 and Jard@6 found that 75 per cent (570
incidents) of them occurred after 2000; this sutgydsat there was a rise in such incidents
over the last decad® Overall, data from the Global Terrorism Databdsavwsthat, during
the period from 1970 to 2010, only 16.6 per centeoforist-related kidnapping incidents
involved demands for ransoth.

19. Kidnapping for ransom has become a very lugabusiness for terrorist and

criminal organizations. According to some figuregarded as rather conservative, the
annual global income derived from kidnapping farsam is in excess of $500 millidhin

the Philippines, for example, between 1993 and 192& million in ransom was paid for

the release of more than 600 hostages, generailgdséy one of two groups, the New

21

22
23

24

25

26

27

320 hostages taken); (3) Irag (no figures availabtemplex kidnapping risk environment with
criminal, terrorist and politically motivated acsoall conducting kidnappings. Western nationals
remain lucrative targets, both financially and foopaganda value); (4) Nigeria (more than 1,000
kidnappings for ransom a year); (5) Pakistan (15,&@inappings a year according to official
statistics;10 to 20 per cent of abductions aredasom); (6) Yemen (more than 200 foreign nationals
but an unknown number of nationals kidnapped inpdest 20 years; threat mainly from tribal groups,
separatist elements, bandits and Islamist groupsh ss al-Qaida in the Arabian Peninsula); (7)
Venezuela (Bolivarian Republic of) (more than 1,0&@litional kidnappings for ransom in the first
10 months of 2011 according to official statistiose of the highest per capita rates of abduction i
the world); (8) Mexico (official statistics for 2Qlare likely to reveal more than 2,000 traditional
kidnappings for ransom, although actual numbeaisigher, as some estimates refer to some 17,889
kidnappings in 2011); (9) Haiti (few hundred — alde from 2006, when some 720 incidents were
recorded); and (10) Colombia (a declining figuresofe 258 kidnappings recorded by the authorities
in 2011).

Sheri Merkling and Elaine Davis, “Kidnap & Ransomsurance: A Rapidly Growing Benefit”,
Compensation & Benefits Review, vol. 33, No. 6, 2001, pp. 40-41. See also Will@mchnau,
“Adventures in the Ransom Trad&anity Fair, May 1998, available from
www.mmegi.bw/index.php?sid=1&aid=36&dir=2010/Januitonday18.

Red24 Threat Forecast 2012ee footnote 20).

Atkinson et al., “Terrorism in a Bargaining Framelwo(see footnote 16), pp. 1-2, containing data
from the United States Department of State, Int@nal Terrorism: Hostage Seizures, 1983, p. 2.
Richard Clutterbuck<idnap, Highjack and Extortion: The Response (London, Macmillan Press,

1987), pp. 14-46.

Minwoo Yun , “Implications of Global Terrorist Hge-taking and KidnappingXIX Korean

Journal of Defense Analysis, vol. 19, No. 2, 2007, p. 145.

James J. F. Forest, “Kidnapping by Terrorist Gepu®70-2010: Is Ideological Orientation
Relevant?”Crime & Delinguency, vol. 58, No. 5, 2012, p. 772.

Everard Phillips, “The Business of Kidnap for RanamDavid Canter (ed.)The Faces of

Terrorism: Multidisciplinary Perspectives (Chichester/Malden, Wiley Blackwell, 2009), pp. 193.
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Peoples’ Army or the Moro National Liberation FréhThe number of recorded cases of
kidnapping for ransom peaked at 113 in 1998, thexlimed to 50 in 1999 and increased
again to 99 in 200%°.

20.  Similarly, sources quoting Algerian officialstimate that, in North Africa, Al-Qaida
in the Islamic Maghreb earned between 50 milliod 480 million euros from 2003 to
2011 mostly through payment of ransoms for kidnapieeeigners® In this particular case
it was claimed that, in eight separate kidnappiingsn 2008 to April 2010, more than €18
million ($25 million) was paid in cash to al-Qaidt#termediaries to free citizens from a
number of rich countrie¥.As a consequence, it was claimed that Al-Qaidtnénislamic
Maghreb was being financed almost entirely withstan money from Western countries,
which were ready to pay Al-Qaida up to €5 milli&Y (million) to free a single citizen from
captivity 3

21. In 2003, the Government of Colombia reportedhi® United Nations that some
14,068 cases of kidnapping had been recorded ircdhatry since 1998&. Other figures
suggest that, between 1991 and 1999, two Colompiaarrilla groups, namely, the
Revolutionary Armed Forces of Colombia (FARC) amgé tNational Liberation Army,
earned some $ 1.5 hillion through kidnapping fars@m3* Overall, it is estimated that
kidnapping for ransom in Colombia nets groups agraye of $ 220 million a yedtData
for 2006 suggest that there were between 200 aBdkRhappings for ransom, 111 of
which were attributable to FARE.In Chechnya, hostage-taking developed into an
important component that partly funded the struggteindependence from the Russian
Federatiorf! It has been documented that some 1,094 civiliaee widnapped between
January 1997 and August 1999 and, on average samaaf $5,000 to $145,000 per person
was paid for their liberatioff. In Iragq, more than 250 foreigners (or 425, depamdin
figures) were kidnapped and 40 of them killed betwiarch 2003 and March 2006, while
some 5000 Iragis were kidnapped between Decemis &6d 2005°

28

29
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32
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34
35
36
37
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39

John Griffiths Hostage: The History, Facts & Reasoning behind Hostage Taking (London, Carton
Publishing Group, 2003), p. 22.

E/CN.15/2003/7, para. 13.

See Ricardo R. Larémont, “Al Qaeda in the IslamigMab: Terrorism and Counterterrorism in the
Sahel”,African Security vol. 4, No. 4, 2011, p. 253, and Vivienne Waltefforist Hostage
Situations: Rescue or RansomPitne, 12 October 2010, available from
www.time.com/time/world/article/0,8599,2024420,Gtnh

Walt, ibid.. The United States of America and Great Britain &ted as having held to their policy of
non-negotiation with terrorists where others migawe either paid or facilitated the payment of
ransom.

Ibid.

E/CN.15/2003/7, para. 23.

Phillips, “The Business of Kidnap for Ranso(a&e footnote 27)p. 197.

Ibid., p.192.

Ibid., pp. 191-192.

Ibid., p. 201.

Irina Mukhina, “Islamic Terrorism and the QuestiNational Liberation, or Problems of
Contemporary Chechen Terrorisn®udiesin Conflict & Terrorism, vol. 28, No. 6, 2005, p. 530.
Yun, “Implications of Global Terrorist Hostage-tagg and Kidnapping” (see footnote 25), , p. 141.
See also M. Clendenin, ““No Concessions’ With No feetow Kidnap and Ransom Insurers and
Insureds Are Undermining U.S. Counterterrorism BgJiEmory Law Journal, vol. 56, No. 3, 2006,
p. 745.
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Impact of terrorist hostage-taking on human rights

22.  Several actors within the United Nations systamuding the Special Rapporteur
on the promotion and protection of human rights doddamental freedoms while
countering terrorism and UNODC, have extensivelguhoented the impact of terrorism on
various subcategories of victims and addressed thegds and right8.Obviously, the
findings and recommendations therein, includingséheelating to appropriate legislative
and policy measures in favour of victims of tersanj are equally relevant to victims of
terrorist hostage-taking. Particularly relevant #ne studies and the resolutions of the
Economic and Social Council on international coafien in the prevention, combating
and elimination of kidnapping and in providing assnce to victims, in which the Council
expressly includes references to victims of testdnbstage-takingf. The elaboration in the
section below will mostly focus on the specific iagp of terrorist hostage-taking incidents
on hostages and local communities, as well as enirthidence that ransoms paid to
terrorist groups may have on terrorist and othignioal activities.

Human rights of hostages

23. Itis widely acknowledged that victims of tatsm in general and terrorist hostage-
taking in particular may be individuals, family meens, a community or a whole ethnic,
religious, racial group or an entire natitnThe Special Rapporteur on the promotion and
protection of human rights and fundamental freedowlsile countering terrorism
established a distinction between direct, secondamyirect and potential victims of
terrorism?® Acts of terrorist hostage-taking generate multiitedations of human rights of
these different categories of victims. Violation® anainly committed by the hostage-
takers; in some cases, however, they occur duongter-terrorism activities. According to
the specific circumstances of a terrorist hostad@g situation, appropriate responses
should take into account the interests and concefrall affected members of society.
Responses to hostage-taking situations should ecegperyone’s right to life, liberty and
security of person as enshrined in numerous huightsrinstruments and reaffirmed in the
preamble to the International Convention againstitaking of Hostages.

24.  Victims of hostage-taking situations in geneasd terrorist hostage-taking in
particular “report varying types of treatment, ranggfrom an almost friendly style (food to
order, low-threat, and baths) to savage abuseesdatahds of their captor4®.Yemen stands
out as a rather peculiar case whereby, unlike mstom kidnappings, “the tribesmen have
basically used their victims as tools to presshee Yemeni government for concessions,

40

41

4]

4
4

N

E &

See A/HRC/20/14, paras. 10-69; UNOD&andbook on Criminal Justice Responses to Terrorism,
New York, 2009; and UNODCThe Criminal Justice Response to Support Victims of Acts of
Terrorism, 2011, available from www.unodc.org/documents/tésrofVictims_Rights_E-
Book_EN.pdf.

See E/CN.15/2003/7, E/CN.15/2004/7, and EconomicSamibl Council; resolutions 2002/16,
2006/19 and 2009/24. See also UNODC, Counter-Kidmagplgianual, 2005, available from
https://cms.unov.org/documentrepositoryindexer/MaliguageAlignment.bitext?DocumentID=d02
6597e-ebdf-4ec9-9eac-94f0bcddee75&DocumentID=3684e06d-4e7f-a59f-bc5415¢c9206d.
See Frank Bolz, Jr. et alThe Counterterrorism Handbook: Tactics, Procedures, and Techniques
(2nd ed.) (Boca Raton/ London/ New York /WashingtoRC Press, 2002), p. 89.

A/HRC/20/14, para.16.

Richard P. WrightKidnap for Ransom: Resolving the Unthinkable (Boca Raton, CRC Press, 2009),
p. 48.
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and many hostages have received very good treafmoenttheir captors*® Since a typical
hostage-taking incident generally threatens noy the physical but also the psychological
well-being and integrity of the hostage both thriomgt and after the duration of the
incident?® it generates multiple infringements of their hunrayhts. In fact, owing to the
interdependence and interrelatedness of all hungdrsr most hostage-taking incidents
amount to violations of numerous civil, politicaconomic, social and cultural righfs.
Depending on particular circumstances, the sitnatib persons taken into captivity by
terrorist hostage-takers amounts to a violationid@ially every right listed in the Universal
Declaration of Human Rights and other relevantimaents®®

25. The enjoyment of the right to life, the right ltberty and security of person, the
right not to be subjected to torture and other lgridiuman or degrading treatment or
punishment; the freedom of movement and residaheefreedom of thought, conscience
and religion, the freedom of opinion and expressitre freedom of assembly and
association, the protection of privacy, family amamne, the right to political participation,

to work under favourable conditions, to rest aniduee, food, clothing and housing,

participation in cultural life, health care and isbcservices, education, the special
protections for children and the social and intéomeal order needed to realize rights are
either fundamentally violated or restrict&d.

26. It is contended that the psychological impdcbe&ing taken hostage is similar to
other terrorist, and more generally traumatic, epees’ Hostage-taking has a severe
and sustained impact on children, many of whomldispymptoms of post-traumatic stress
disorder* Typically, adults taken hostages have the follgwigactions:

(a) Cognitive: impaired memory and concentratioonfasion and disorientation;
intrusive thoughts and memories, denial (namelst the event happened), hypervigilance
and hyperarousal (a state of feeling too arousét,anprofound fear of another incident);

(b) Emotional: shock and numbness, fear and anxidtglplessness and
hopelessness, dissociation (feeling numb and “twitcoff” emotionally), anger (at
anybody — perpetrators, themselves and the aut#®)ritanhedonia (loss of pleasure in
doing that which was previously pleasurable), degion (a reaction to loss) and guilt (for
example, at having survived if others died, andofeing taken hostage);

(c) Social: withdrawal, irritability, avoidance (oéminders of the eventj.

45
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Ibid., p. 27.

Ellen Giebels, Sigrid Noelanders and Geert Vergaékhe Hostage Experience: Implications for
Negotiation StrategiesClinical Psychology and Psychotherapy, vol. 12, No. 3, pp. 241-253.

See A/HRC/12/22.

Including the International Covenant on Civil aralifital Rights, the International Covenant on
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B.

Impact on local communities

27. Communities living in areas chronically affettey the scourge of terrorist hostage-
taking bear a constant burden of insecurity. Gélyetarrorist hostage-taking groups, such
as FARC in Colombia, Abu Sayyaf the Philippines or Al-Qaida in the Islamic Maghr

in the Sahara-Sahel region operate in areas thatharacterized by poor law enforcement
and absence of effective governmental corifréh many cases, terrorist operatives take
advantage of communities living in peripheral arelaaracterized by problems of rampant
insecurity, and sociopolitical, economic and cwdtumarginality. The Special Rapporteur
on the promotion and protection of human rights dnddamental freedoms while
countering terrorism listed, inter alia, ethnictioaal and religious discrimination, political
exclusion and socioeconomic marginalization as ooivé to the spread of terroristhin
many places where such conditions prevail, tetgriacluding hostage-takers, simply fill
a void in governance by establishing strong linkthvocal communities. In a number of
cases, terrorist organizations have succeeded pplamting the State and imposed
themselves as the provider of services and pratecfocommunities. In the absence of an
appropriate response from legitimate State auiberithe local populace sees individuals
or groups that commit kidnappings as heroic figus#b® defy the authorities and helping
the poor and weak. Examples from Afghanistan, Colombia, the Philigsinand, more
recently, the Sahara-Sahel region, including nonttali, show, however, that control of
entire regions and communities by terrorists insesathe burden of insecurity and
marginality rather than help to solve the develophand other challenges faced by local
communities.

28. In North Africa, for instance, Al-Qaida in th&lamic Maghreb is reported to have
developed cooperative relationships with regionalgdtraffickers, criminal organizations
and rebel groups to increase their resources arahding®® In order to succeed, it has
relied on established links with local communitiyscasting itself as an ally and potential
protector of local communiti€s. Integration within local communities has allowete t
group to deepen its roots, develop its resource bas develop its operational strentth.
The escalation of the crisis in northern Mali sinepresents one extreme illustration of the
lasting impact that terrorism in general and teéstdrostage-taking activities for ransom in
particular can have on the stability of a countryindeed, of an entire region. While a
multiplicity of factors and actors account for tbgnamics that led to the occupation of
northern Mali by a composite alliance (including tMovement for the National Liberation
of the Azawad, Al-Qaida in the Islamic Maghreb d@hd Movement for Oneness and Jihad
in West Africa), terrorist hostage-taking activitieonducted by Al-Qaida in the Islamic
Maghreb across the Sahel region played a signifioale in financing the forces at the
heart of the insurgency.Established links with local communities of theh8aregion

53
54
55
56

57
58
59

Wright, Kidnap for Ransom (see footnote 44), p. 192.
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enabled Al-Qaida in the Islamic Maghreb not only“t@nfront and resist government
security services but also undermine Sahelian Staden within”°

29. In the Philippines, the different rebel andrdest groups have used historic
grievances of the Muslim communities in Mindanaogerner support from the Moro
population®* According to some accounts, membership in Abu Sbgkyrocketed from a
few hundred to more than a thousand after its ffivafor kidnapping payoff as the prospect
of money-making enticed new recruitdn October 2012, news sources reported that the
Government and the Moro Islamic Liberation Frontd hagreed on a cessation of
hostilities®

30. In Europe, such terrorist groups as Basque Hordeand Freedom (ETA) and the
Irish Republican Army (IRA) engaged in kidnappingeeations for ransom, and used the
ransom money to bankroll their terrorist activiteesd networks. Their activities — including
kidnappings of businessmen in the case of ETA (lp@stSpain and France in the 1970s
and 1980s), and of persons suspected of collabgratith authorities in the case of the
IRA — imposed a tremendous security and financigtibn on populations living in areas
where they frequently operatéd.

31. The prevailing lawlessness and constant feaemfsals in regions plagued by the
phenomenon of terrorist hostage-taking jeopardime gecurity and well-being of local
communities. Examples from North Africa, Chechngalombia, the Philippines, Iraq and
Afghanistan show that the enjoyment of fundamemights and freedoms — mostly
economic, social, civil and political rights, inding the right to development — by
members of local communities is extremely restdct&Repression, corruption and
uncertainty associated with the parallel economgeulying terrorist hostage-taking and
related illicit trafficking activities have a cldardetrimental impact on the productive
sectors of local economies, including tourism, fagm trade and, more generally, the
socioeconomic development of the affected regions.

Impact of the payment of ransom

32.  Most terrorist hostage-takers characterisgicd#émand high sums of money to be
paid by families, Governments, employers or theseiiing the hostages. In many cases,
the families of captives have no other choice bupay large sums of money to save the
lives of their loved ones; they therefore bear ¢ékenomic burden of paying the ransom
where no other actors are willing or expected ty. pahas been documented that the
payment of large ransoms can completely wipe auilfasavings and leave the victimized
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available from http://dx.doi.org/10.1080/102426®4.2.710812; Forest, “Kidnapping by Terrorist
Groups (see footnote 26), pp. 772—775; and Wrigiunap for Ransom (see footnote 44), p. 190.
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family destitute. To make matters worse, Governmeately provide full restitution of
economic loss to the victinds.

33.  Studies suggest that, in many cases, largemankad to “a vicious cycle in which
kidnapping is seen as more remunerative by moreimais; larger numbers of victims are
taken; higher ransoms are sought and paid; anftefaency of kidnappings in a particular
country or region begins to spiral out of contr§lfn some contexts, the money raised from
ransoms is used to finance a guerrilla war or t&strdype activities.

34.  Similar examples from North Africa, Latin Ameai Irag and Afghanistan show that
hostage-takers generally use ransom money to $iremgheir criminal enterprises. The
extortion of ransoms fuels sub-economies and pesvidapital for both terrorist and
criminal activities. The payment of ransom not oahcourages further hostage-taking, but
inevitably results in further terrorist attacksadéng to the injury and death of civilian$®.
Consequently, some have suggested that policiesdaahlimiting concessions to terrorist
hostage-takers, including non-payment of ransomyldvaertainly curb the phenomenon
since potential actors would have no incentive hgage in hostage-taking activities
without realistic chances of obtaining rans®niThe divergent positions on ransom
payment are examined in the sections below.

Responses to terrorist hostage-taking

Overview, good practices and challenges

35. Reactions and responses to terrorist hostégegtaituations vary according to the
context and actors involved. While during the néesith and early twentieth centuries the
prevailing response to hostage incidents was teeofioverwhelming physical force, in
recent years, armed response has generally yigtdd¢lde techniques of negotiation and
conflict-resolution in recognition of the risks than armed response creates for the
hostages° Depending on the context and the actors involeth negotiation and rescue
operations are still either exclusively or jointlysed in response to hostage-taking
situations. It has been contended that either dr Bpproaches are more likely to succeed
when the counter- terrorist team is skilled andl wained in role-playing exercises, when
the team has reliable intelligence on the hostagers and on the physical layout of the
place where the hostages are held, and when tlgggerwith the terrorists in such a way
as to avoid provoking them while resisting comptiamith unreasonable demarids.

36. Counter-terrorism strategies in general andspecific cases involving terrorist
hostage-taking have benefited from increased cadiperbetween States, but they remain
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far from uniform’ As pointed out by the Special Rapporteur on themmtion and
protection of human rights and fundamental freedainide countering terrorism, countries
directly concerned by hostage-taking situations faced with a dilemma: protecting the
human rights of all (including hostage-takers),use) the lives of the hostages and — as
far as feasibly possible — avoiding paying ranséialhile mostly countries formally
profess their commitment to human rights for alln@mber of them hold ambivalent
positions on the payment of ransoms to free thefionals taken as hostages by terrorist
groups.

37. The legality of the payment of ransom to tastdnostage-takers is generally subject
to open debates in different countries. Only atishinumber of States responded to the
query over their domestic practices in dealing walrorist hostage-taking for ransom.
Colombia listed a number of legislative and poliagasures, including the improvement of
the security apparatus and international cooperaticsed in fighting the scourge of
hostage-taking and kidnapping. Canada stated tha¢ld a policy on non-payment of
ransom, and hence objected to a source mentiondteiprogress report listing it among
countries that paid ransom. In a joint comment&grmany, France and ltaly stated that
they could not support any statement, conclusiomeesommendation in favour of the
criminalization of ransom payment, as the matterai@ed controversial. Contributions by
Algeria and Senegal addressed the regional posiithout touching on domestic
measures.

38. For many other States, determining nationatlawpolicies prohibiting negotiation
with or payment of ransom to terrorist hostage#tak&mains a daunting task. Several
States appear to hold either ambiguous or cont@gliqositions on negotiation with
terrorists and the payment of ransoms to terrdresttage-takers. A publicly professed
policy of non-concession to terrorists does nowene them from getting involved in the
payment of ransoms to free their nationals heldauesby terroristé. To substantiate such
involvement is, however, difficult.

39. In 2009, the African Union referred to existingernational instruments proscribing
the financing of terrorist whey it adopted its unegcal decision to combat the payment of
ransom to terrorist grougs.In its decision, the African Union strongly condeed the
payment of ransom to terrorist groups for hostagesbe freed, and requested the
international community to consider the paymentasfsom to terrorist groups a crirffe.
On the basis of this decision, Member States, ib020nandated the Commission of the
African Union, to mobilize international support fan end to the payment of ranséfit is
still relatively too early to assess compliance Afyican countries with this decision in
terms of adopting legislations and policies to #ffct. Like the African Union, in March
2010, the League of Arab States adopted resol6@&non ways of combating international
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terrorism, in which it resolved to criminalize thayment of ransom to terrorist individuals,
groups, enterprises or organizatidhs.

40. The Council of Europe has no equivalent to slesiadopted by the African Union
requesting the criminalization of ransom payment tésrorist hostage-takers. The
Parliamentary Assembly of the Council of Europe ,hhswever, made a similar
recommendation with regard to the related phenomearigpiracy, in which it called on
Member States to establish clear policies and I against the payment of ransoms,
and to ensure compliance by both private actors Stade authoritie. Moreover, the
Members of the Council of Europe are required tarshinformation in cases involving
kidnappings by terrorisf8. The problem of terrorist hostage-taking is alswered by
various instruments of the Council of Europe relgtio terrorisnt!

41. Europol, the law enforcement agency of the peam Union, has a European
network of advisory teams that provides strategid/ar tactical advice, coordination and
support for kidnapping, hostage-taking and extartiovestigations? The network links the
advisory teams to Europol, to facilitate immedimternational cooperation in response to
life-threatening risks, shares good practices agnekldps standards in this specific field
throughout the European Uni&hThe documentation available does not specify vihat
relevant good practices are.

42. Beyond declarations, joint communiqués, pressases relating to terrorism and
transnational crime in general, there seems to deofficial document addressing the
specific phenomenon of terrorist hostage-takingémsom for the Association of Southeast
Asian Nations (ASEANY* Similarly, the Organization of American States ®#has not
specifically addressed terrorist hostage-takingrémsom, even if its work on the broader
issues of organized crime and terrorism may bevaelein addressing the phenomeridn.
Relevant case law of the Inter-American Court ofntdm Rights dealing with cases of
kidnapping and disappearance has emphasized Statégations to protect lives and
ensure access to justice for victiffis.

43.  An examination of best practices in respondmmghe phenomenon of kidnapping
has generally led to them being divided into ledisk, operational and preventive
measure§’ Since this particular phenomenon (kidnapping) ceverrorist hostage-taking,
relevant findings are applicable. Recommendatioredenin studies on international
cooperation in the prevention, combating and elatiom of kidnapping and in providing
assistance to victims as detailed in the Counteér&pping Manual are fully relevant to

See S/2010/204, annex, p. 62.

Resolution 1722 (2010), para. 17.4.

Council recommendation 2007/562/EC of 12 June 2@0icerning sharing of information on
terrorist kidnappings.

See the website of the Council of Europe on Acéigainst Terrorism: relevant Council of Europe
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terrorist hostage-takin®,and mostly relate to the improvement of informatgharing, law
enforcement, judicial and operational cooperatidomestic legal systems and security
apparatuse®. Recommendations insist on the need for coheremnce caordination in
national policies and strategies, the criminalaatdf the offence in conformity with such
international standards as the International Cotimeragainst the Taking of Hostages, the
United Nations Convention against Transnationala@iged Crime and the International
Convention for the Suppression of the Financing Tafrrorism, as well as on the
reinforcement of international cooperation (law anément and capacity-building).
Furthermore, preventive measures cover such arsa)aincreasing awareness and
understanding of terrorist hostage-taking; (b)teggeés aimed at increasing risks while
decreasing opportunities for hostage-takers; ahpdn@bilization of resources and training
for actors involved in combating the phenomenon.

44. The criminalization of the payment of ransom Bpvernments and non-
governmental actors remains a controversial meassirece the ultimate objective of
responses to a terrorist hostage-taking situadhe preservation of life, some may argue
that a law that prevents all actors — includingifgmmembers — from paying ransom for the
liberation of their relatives in captivity would kee violation of the latter’s right to life.
Beyond the narrow but relevant debates over ramsyment, acts to prevent and eradicate
the phenomenon are more likely to succeed if thieypart of a global strategy of fighting
terrorism that addresses root caueSuch strategies should be centred on the needs and
interests of individual and collective victims, inding hostages and communities living in
areas plagued by terrorism.

B. Adequacy of international and regional instrumets of relevance to
hostage-taking, the payment of ransom and victimgights

1. International instruments

45.  Under the aegis of the United Nations, the gla@ommunity of States has adopted
14 legal instruments and four amendments intendqatd@vent terrorist act$.Most of the
early international conventions on particular disiens of international terrorism focused
on the strengthening of cooperation between Statgsevent acts of terrorism and bring
offenders to justice. They hardly addressed thedmad and remedies for the victims.
Nonetheless, a number of these conventions hat&ydar relevance for hostage-taking
situations.

46.  Acts committed aboard aircrafts are coveredhsy Convention on Offences and
Certain Other Acts Committed on Board Aircraft, ienvention for the Suppression of
Unlawful Seizure of Aircraft, the Protocol Supplemery to the Convention for the
Suppression of Unlawful Seizure of Aircraft, the m@ention for the Suppression of
Unlawful Acts against the Safety of Civil Aviatidghe new Convention on the Suppression
of Unlawful Acts Relating to International Civil Aation. While none of these instruments
expressly addresses the situation of terroristagastaking or provides for reparation for
victims, this particular dimension of terrorism ta@nly falls within the prohibited acts
under these instruments, which offer grounds fergtosecution of offenders.

See footnote 41.

See Balilliet, “Towards holistic transnational patien” (see footnote 65), pp. 598-599.

% A/59/565para. 148; Alex P. Schmid, “Root Causesesfdrism: Some Conceptual Notes, a Set of
Indicators, and a ModelDemocracy and Security, vol.1, 2005, pp. 127-136.

See www.un.org/terrorism/instruments.shtml.
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47.  The Convention on the Prevention and Punishwie@times against Internationally

Protected Persons, including Diplomatic Agents esgly proscribes the intentional

commission of murder, kidnapping or other attaclorughe person or liberty of an

internationally protected person. The use of kighiag in the instrument may be construed
in a broad sense that encompasses certain hostidgg-acts.

48.  With regard to victims, article 3 (1) of thetdmational Convention against the

Taking of Hostages imposes a duty on the State pathe territory of which the hostage is

held to “take all measures it considers appropiiatease the situation of the hostage, in
particular, to secure his release and, after Hisase, to facilitate, when relevant, his
departure”. Moreover, article 3 (2) of the Conventprovides for the right to restitution by

a State party of “any object which the offender batined as a result of the taking of
hostages”. It does not address issues of the tggdlithe payment of ransoms to terrorist
hostage-takers.

49. Moreover, acts of hostage-taking for ransonartjefall within the scope of the
United Nations Convention against Transnationala@ized Crime, which, in its article 5,
paragraph 1, declares that State parties shoudthlesst as a criminal offence “agreeing
with one or more persons to commit a serious crarea purpose relating directly or
indirectly to the obtaining of a financial or otheaterial benefit”.

50. Nonetheless, it is possible to argue that thement of ransom to terrorist hostage-
takers for the release of hostages may fall withie proscribed financing of terrorism
under the International Convention for the Suppoes®f the Financing of Terrorism,
which, in its article 1 (a), criminalizes the contief any person who “provides or collects
funds with the intention that they should be usednahe knowledge that they are to be
used, in full or in part, in order to carry out..]rjact which constitutes an offence within
the scope of and as defined in one of the trelsiesl in the annex”.

51. The above reading of the International Coneentior the Suppression of the
Financing of Terrorism is corroborated by Secuguncil resolution 1373 (2001), in
which the Council called on States to prevent amgpsess the financing of terrorist acts,
including through the criminalization of the wilfpkovision or collection, by any means,
directly or indirectly, of funds by their nationads in their territories with the intention that
the funds should be used, or in the knowledgettiet are to be used, in order to carry out
terrorist acts. The above-mentioned Convention thes first of its kind to expressly
provide for the establishment of mechanisms to @mmpte victims of criminal acts
referred to in the Convention through funds derifredh the forfeitures?

52. Inthe particular case of terrorist organizagioenowned for kidnapping for ransom,
such as Al-Qaida in the Islamic Maghreb, FARC arl Sayyaf, it is widely reported that
funds collected through payment of ransom are ugedfurther terrorist activities.
Accordingly, anyone paying ransom may be presurneldate at least knowledge of the
fact that the funds will be used to commit otherdest acts.

53.  While in the immediate years following the etgeof 11 September 2001 the issue
of terrorism was addressed with an almost exclufieels on suspected perpetrators, the
issue of victims’ rights has gradually moved to temtre of the debate within the context
of the United Nations. The United Nations Globalu@r-Terrorism Strategy stresses the
need to promote and protect the rights of victinfst@rrorism, and points to the
dehumanization of victims of terrorism as one @& tlonditions conducive to the spread of
terrorism. It also includes a pledge by Statesawsier putting in place, on a voluntary
basis, national systems of assistance that wowlthgte the needs of victims of terrorism

92 International Convention for the Suppression effinancing of Terrorism, art. 8, para. 4.
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and their families and facilitate the normalizatwitheir lives.The Strategy forms a basis
for a concrete plan of action to (a) address theditmns conducive to the spread of
terrorism; (b) prevent and combat terrorism; (Retaneasures to build the capacity of
States to fight terrorism; (d) strengthen the rofethe United Nations in combating
terrorism; and (e) ensure the respect of humansighile countering terrorism.

54.  The Declaration on Basic Principles of JusfaeVictims of Crime and Abuse of
Power and the Basic Principles and Guidelines enRight to a Remedy and Reparation
for Victims of Gross Violations of International Fan Rights Law and Serious Violations
of International Humanitarian Law provide for a wichnge of rights for victims, including
victims of such terrorist acts as hostage-takingr Fstance, since victims of terrorist
hostage-taking are often subjected to gross huigatsrviolations, they are entitled to full
and effective reparation, which include restitutiomompensation, rehabilitation,
satisfaction and guarantees of non-repetitiddoreover, general human rights guarantees
enshrined in various international, regional antomal instruments apply also to victims
of terrorist hostage-taking.

Relevant regional instruments

55. A number of regional intergovernmental bodiesséh adopted their own legal
instruments and set up mechanisms aimed at adagesarious aspects of terrorism. The
instruments generally refer to the standards se¢lgvant global treaties. The Council of
Europe has adopted a number of instruments aimegretenting and combating
terrorism?* Similarly, the European Union adopted Council Feamrk Decision
2002/475/JHA on combating terrorism and developkd holistic European Union
Counter-Terrorism Stratedy.Adopted in 2005, the Strategy commits the Europggaion

to the fight against terrorism globally while resfieg human rights and allowing its
citizens to live in an area of freedom, securitgl arstice.

56. OAS has adopted two major instruments on tismorthe Convention to Prevent
and Punish the Acts of Terrorism Taking the FornCafmes against Persons and Related
Extortion that Are of International Significanceidathe Inter-American Convention against
Terrorism. It also established the Inter-Americamnittee against Terrorism, which has a
mandate to promote and develop cooperation amon& @kmber States to prevent,
combat and eliminate terroristh.

57.  The African Union has adopted two instrumentged at ensuring State cooperation
in combating terrorism: the Convention on the Pntéte® and Combating of Terrorism; and
the Protocol thereto. It has moreoveradopted astbecithat unequivocally calls for the
criminalization of payment of ransom to terrorisstage-takers (see paragraph ... above).

58. In 2007, ASEAN adopted its own Convention oru@er-Terrorism. In 1998, the
League of Arab States adopted the Arab ConventiontHfe Suppression of Terrorism,

% Basic Principles and Guidelines on the Right to a&Bnand Reparation for Victims of Gross

Violations of International Human Rights Law andiBes Violations of International Humanitarian
Law, para. 18.

% Such as the European Convention on the Suppressiberrorism; the Protocol amending the

European Convention on the Suppression of TerrottisexCouncil of Europe Convention on the
Prevention of Terrorism; and the Council of Europa@ntion on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime and on therkiing of Terrorism.

% See

http://europa.eul/legislation_summaries/justice doge_security/fight_against_terrorism/I33275_en.h
tm.

% See www.oas.org/oaspage/crisis/crisis_en.htm.
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while the Organization of Islamic Conference has {onvention on Combating
International Terrorismy.

Conclusions and recommendations

59. Various records show that the phenomenon of tmrist hostage-taking in
general and hostage-taking for ransom in particulathas increased in recent years. For
decades, the phenomenon of hostage-taking by armgdoups, drug dealers and other
criminal gangs has been a part of day-to-day lifeni certain parts of the world, such as
a number of Latin American countries or the Philippines. The relatively recent
proliferation of incidents of hostage-taking for ransom in northern, West and East
Africa shows that the phenomenon is proving to be booming enterprise for terrorist
groups. Moreover, hostage-taking for ransom is in@asingly a modus operandi of
groups involved in piracy across the Horn of Africa A clear understanding of
terrorist hostage-taking and differentiation betwea this phenomenon and related
criminal acts requires a combined reading of the Iternational Convention against the
Taking of Hostages, various international, regionaland national instruments on
combating terrorism and organized crime, and relevat academic literature.

60. The International Convention against the Takingof Hostages is the only
binding treaty addressing terrorist hostage-taking.Since hostage-taking is generally
considered a modus operandi of terrorists, other istruments on specific aspects of
combating terrorism adopted by international, regianal or national bodies apply to

terrorist hostage-taking situations. Various global regional or intergovernmental

bodies have also adopted resolutions and decisiorexjuesting the criminalization of

terrorist hostage-taking. However, the various instuments either do not

unequivocally address the legality of payment of nasom to terrorist hostage-takers or

provide for the rights and entitlements of all catgories of individual and collective

victims of terrorist hostage-takers.

61. The global community of States has adopted addg range of instruments aimed
at preventing or combating specific aspects of tearism. Existing treaties,
declarations, decisions and resolutions adopted byinternational or regional
intergovernmental bodies address a wide range of t@rist acts. Some instruments,
mostly those adopted by regional bodies, are dedigal to terrorism in general, while
global instruments are dedicated to particular aspets and dimensions of the
phenomenon. Most substantive provisions in existinglobal anti-terrorism legislation
are dedicated to the reinforcement of State coopetian in addressing the subject
matter of the treaties. Hostage-taking is generallymentioned as one of the modus
operandi of terrorists and expressly features in aaumber of proposed definitions of
terrorism, including in Security Council resolution 1566 (2004).

62. Global, regional or national instruments on corbating terrorism hardly
address the needs and entitlements of various catages of direct and indirect
individual or collective victims of terrorist acts, including terrorist hostage-taking. A
lack of specific standards, existing human rightsristruments and standards, including
those specifically addressing the rights and needs victims of crime, abuse of power
and gross human rights violations may be invoked wdn addressing the fate of those
affected by terrorist hostage-taking. The Declaratin on Basic Principles of Justice for
Victims of Crime and Abuse of Power and the Basic fhciples and Guidelines on the
Right to a Remedy and Reparation for Victims of Gr@s Violations of International

9 See www.unhcr.org/refworld/docid/3de5e6646.html.

19



A/HRC/AC/10/2

20

Human Rights Law and Serious Violations of Internatonal Humanitarian Law
provide for a wide range of rights for victims, induding victims of such terrorist acts
as hostage-taking. Generally, support and assistaador victims should receive much
more attention from States than it has to date.

63. The International Convention against the Takingof Hostages clearly contains
an undertaking by States to criminalize hostage-takg. Since the Convention has to
date been ratified by 168 States, it is fair to sta that an overwhelming majority of
State considers this to be a criminal act. Neithethis particular instrument nor any
other international or regional treaties, expresslyaddress the legality of the payment
of ransom to terrorist hostage-takers. Internationa instruments against organized
crime and the financing of terrorism, as well as anumber of United Nations
resolutions, may be interpreted as proscribing anyprovision of funds to terrorists
inasmuch as such funds are used to commit furtheretrorist acts. On the other hand,
it should be noted that responses to terrorist hoage-taking situations have to take
into account the conflicting demands of various steholders. Relatives of hostages are
generally willing to do whatever it takes to gain e freedom of their beloved ones,
while most States would rather avoid paying, but &o wish to prevent terrorists from
obtaining funds — including through ransoms — to beused in further terrorist
activities. This is clearly a controversial issueraong States.

64. An assessment of the existing instruments aimedl combating terrorist hostage-
taking may lead to two possible conclusions. Theréi is that, in the light of the existing
uncertainties, loopholes and shortcomings in interational treaties with regard to the
conceptualization of terrorist hostage-taking and lhe legality of the payment of ransom
to terrorists and rights of victims, there is a clar need to discourage terrorist groups
from obtaining funds that contribute to the reinforcement of their movements and lethal
activities. Conversely, the desirability of preverihg in all circumstances relatives or
other non-State actors from taking any action thatvould prevent the killing of hostages,
including through the payment of ransom, is questioable.

65.  States should abide by their commitments to inease their cooperation in tackling
terrorism, including terrorist hostage-taking in particular, as contained in the various
instruments adopted by international and regional mtergovernmental institutions.

66. In their fight against terrorism in general and terrorist hostage-taking in
particular, States should promote and protect all elevant human rights® and, in the
context of an armed conflict, international humanigrian law.

67.  States should bear in mind the necessity of adgsing the phenomenon within
the wider normative and institutional framework aimed at combating terrorism in
general. A comprehensive strategy is necessary wheaddressing all causes,
manifestations and consequences of terrorism. Morepecifically, in spite of spatial
and contextual differences between situations of ktage-taking or kidnapping for
ransom by terrorists, pirates or common criminals,the threats that such acts pose to
the human rights of hostages and local communitiemay not differ substantially.
Accordingly, legislative or policy initiatives may benefit from a more holistic
treatment of these phenomena and further internatinal exchanges between States
and civil society about interesting and successfapproaches.
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For a comprehensive overview, see OHCHR, Human Rigbktsorism and Counter-terrorism,
Factsheet No. 32. Available from www.ohchr.org/Doents/Publications/Factsheet32EN.pdf.



