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FOREVIORD

1. The present report has been prepared in pursuance to General Assembly

resolution 1318 (XIII) of 10 December 1958 on the promotion of the international

flow of private capital (reproduced as Annex I).

2. The drafting of the report has been preceded by an initial round of

consultations with government officials, bankers and industrialists including

representatives of corporations with international interests and entrepreneurs

in capital-receiving countries. The Secretary-General wishes to place on record

his gratitude to those who gave generously of their experience and time. A deeper

insight into the problem involved in the promotion of the international flow of

private capital to under-developed countries has been afforded by these

consultations. This report, however, is only a progress report, as its conclusioos

must be' ';,s'L~' 'i by further consultations covering a still broader range of views

and experiences.

3. This preliminary report examines the kinds of foreign private investment

sought by under-developed countries and favoured by investors and the types of

measures adopted to increase the flow of private capital into such countries in

general and into favoured fields and forms of investments in particular. Special

consideration is given to the protection of foreign private investment against

non-business risks. The report does not attempt a ~~f.L~~tntive 8TIaJ.yuis of the

international flow of private capital as such an analysis is the subject of

separate continuing studies submitted to the Council under General Assembly

resolutions 824 (IX) and 1035 (XI).~ Neither does it describe in detail the

various government measures aimed at promoting the international flow of private

capital which are currently in force.gj

The latest report in this series was pUblished in 1959 under the title,
The International Flow of Private Capital 1955-1958 (United Nations PUblication,
Sales No. 59oII.D.2). An interim report will be submitted to the 30th session
ef the Council ..

gj Such measures have been reviewed in Foreign Investment Laws and Regulations
~~e ECAFE Region (U.N. Sales No. 1951.II.F.l); United states Income
Taxation of Private United States Investment in Latin America (U.N. Sales
No. 1953.XVI.l);;Foreign Capital in Latin America (U.N. Sales No. 1954.II.G.4);
Government Policies Affecting Private Foreign Investment in a Latin American
Regional Market (U.N. document E!CN.12!C.l1l2 and Add.l); Laws and Regulations
Affecting Foreign-fn~stmen~ in Asia and the Far East (U.N. document ECAFEjE.122)
and Taxation in Capital-Expb~tingand ~apital:lmporting Countries of Foreign
Private Investments (U.N. documents E/2865 andE!3074).

ten'? , .. w.... "';;CC".n de 't rmM' '. t r" "! 1 r T., PT T" r'. ' pannm,LUrl ir'
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4. In the preparation of the report, account has been taken of General Assembly

resolution 1427 (XIV) of 11 December 1959 requesting that attention be given to

the role of industrial develo:pment banks and develo:pment cor:porations in :promoting

the international flow of private capital, and of the discussion at the thirteenth

session of the General Assembly of a draft resolution submitted by the Byeloru6sian

Soviet Socialist Republic on foreign private investments in extractive industries.!!

y See A/C.2/L.392, A/C.2/SR.570 and A/3947.
/ ...
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SUMMARY

7. The participation of foreign private enterprise in the development of natural

resour~es is now often sought and obtained under conditions which differ

considerably from those which formerly prevailed. New concession arrangements have

been devised) frequently fort.ulated within the framework of general enabling

legislation, -in which foreign investors meet increased requirements of the

Governments concerned. Several countries} while restricting the ownership and

development of petroleum resources to the public sector) have arranged for foreign

companies to supply various services under contract. Attitudes towards foreign

private investment in utilities are less clear.

8. Industrialization is a major objective in most under-developed countries.

Foreign private investment and the technical skills that accompany it are most

commonly sought in the manufacturing sector) praticularly in a fairly wide range

Englisn
Page 5

5. The efforts of developing countries to attract foreign private capital must

be viewed against the background of a growing volume of international direct

~.nvestment, stimulated by the continued expansion of the world economy and the

relaxation of exchange restrictions in capital-supplying and capital-receiving

countries. These efforts are frequently expressed in policy statements, investment

laws and development programmes in which Governments indicate their preferences

regarding the fields of activity and methods of operation through which foreign

private capital can be expected to make an optimum contribution to economic

development.

6. In the implementation of these statements, laws and programmes many Governments

accommodate their provisions to the legitimate requirements and practices of

foreign private investors. This flexibility on the part of Go~ernments meets

growing response in the pattern of 9perations of foreign investors. In their

foreign operations major companies look for long-term growth through the

establishment and consolidation of new markets; in this context profit rates are

related to the capacity of the venture to expand through reinvestment of earnings.

The variety of forms in which foreign capital moves into the under-developed

countries covers a broad spectrum of arrangements, and leaves room for considerable

ae~ptation to the conditions and policy objectives of individual capital-receiving

countries.

I···
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of intermediate industries such as synthetics, chemicals and vehicle assembly.,
Governments appear to take an increasingly broad view of.' the role of foreign

capital in industrial development, and countries are liberalizing the terms to be

met by the foreign investor.

9. The existence as such of development programmes in under-developed countries

is of less concern to the foreign investor than is the scope offered him under

them. They have in fact been found helpful in clarifying the fields of activity

in which foreign private investment is most welcome and the conditions'under Which

it will be expected to operate.

10. Rigid legislative requirements regarding the employment of local personnel

have frequently been relaxed in recognition of the acute shortage of technical

and managerial skillse Companies operating abroad are also anxious to minimize

the employment of expatriate staff) if only for cost reasons, and many of them

have established their own training programmes to supplement governmental training

facilities. Considerable importance is attached, it was found, to training

activities carried out under international technical assistance programmes.

11. Most industrial companies operate abroad through foreign owned or controlled

branches or subsidiaries. Of late, however, they have tended to establish joint

ventures associating their capital, technical knowledge and management not only with

those of other foreign investors, often from third countries, but especially with

domestic enterprises in the country of investment. Many under-developed countries

require or at least' favour foreign industrial investment 'through joint ventures.

Difficult.ies sometimes arise between foreign and local associates over management

and financial policies as well as over profit distribution policies but the limited

experience of this form of investment suggests that, it can make possible successful

ventures in cases where a pooling of foreign and domestic capital, experience and

techniques is 'required. :t is often ~ecogLize~ that formal contrcl is less

impc~tRnt than a~ti-/e Fsrticipation Rt the technical and man3g~ri9l level.

12. PateLt licensing aLa si~ilar arrangements are attracting much interest as

R mean~ Gf 8RsGciating f0re~gn expertise in the development of local enterprise

even in the ~OESL~~ of foreign capital investw-ent. Often such an arrangement is

for the foreign firm a first step towards the investment of equity capital, possiblY

a.'
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in a joint venture with the licensee. Licensing agreements are of limited use

where a wide gap remains between the stage of' technical development of licensee

and licensor and where the capital, and in particular foreign exchange, required

for related purchases of equipment is in short supply.
1;. Incentives intended to reduce or remove deterrents to foreign investment,

are frequently made available on an ad hoc basis, within the framework of

governing legislation, after evaluation of the usefulness of the prospective

investment in accordance with established criteria.

14. In the tax field the tendency of the major capital-supplying countries

to. reduce their tax demands on foreign income enables the Governments of capital~

receiving countries effectively to o~~er a wide range of tax incentives. These

inclUde special concessions intended to eliminate hardships inherent in the tax

systems of the country of investment as well as positive attractions in the form

of tax holidays. Tax incentives are generally made available to foreign and
domestic investors alike and are seldom open to the criticism that they put the

foreign investor in a privileged position, a charge which is sometimes made

against incentive measures in the field of exchange and trade. Many investors,

however, look for a stable and sound tax system rather than for extensive

concessions, especially as the latter are normally of limited duration. Broad

tax concessions appear to fit more readily an early stage of industrialization

Where the tax system is not yet fully development-oriented.

15. The initial problem of uncovering investment opportunities is solved for

large international. enterprises through reliance on their foreign establisr.ments

and research staffs. Investors with limited experience of operations abroad,

however, make use of investment information services provided by an increasing

number of Governments. Foreign investment centres play a part in stimUlating an

initial interest in foreign investment an~ in assisting investors in the

pr~paration and establishment of projects.

16. A growing number of international institutions 1 government~sponsored

development banks and corporations and private financial institutions provide

increasing amounts of finance for under~developed countries in conjunction with

private business ventures. The provision of supplementary finance has been found

to be of assistance in attracting foreign enterprise by reducing the initial

capital which the foreign investor must provide.

I ...
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17. Foreign investors are highly conscious of non-business risks. Experience

has shoWn that the risk of expropriation is not the same for medium-sized

manufacturing firms 8S it is for large enterprises operating in the natural

re~ources, plantations and public utility fields. Nevertheless, the impairment

of the assets of any foreign investor is likely to affect the attitude of

potential investors in other fields of activity and even in other countries. In

order to overcome such apprehensions, Governments of capital-receiving and capital­

supplying countries have rrede prOVisions.. unilaterally or through oil/:fcernl
agreements, for the protection of the investor against the occurrence of these

risks or at least to assure him of indemnification if they shOUld occur.

18. The limitations of the unilateral and bilateral approaches have led to the

formulation of proposals for the conclusion of a multilateral investment charter.

None of the draft investment charters so far suggested, however, has yet been put

into effect, chiefly, it would appear, because the relevant rules of international

law are still too much in dispute to permit broad agreement on a really meaningful

definition of the investor's rights and obligations.

19. V.any investors have expr~ssed considerable interest in the possibility of

international arbitration of disputes which might arise between them and the

Governments of the countries of investment. Certain investment laws and a

number of individual concession agreements} particularly in the petroleum field,

provide for such international arbitration. Yet investors have not generally

found it possible to secure this rights A solution may be the establishment of a

speoial tribunal or panel of outstanding neutrality and expertise, perhaps under

United Nations auspices, with members drawn from both capital-supplying and

capital-receiving countries, possibly on a regional basis. The existence of such

an agency might encourage Governments to accept its use at first perhaps only as

8 last resort in specific disputes, then more generally under the investment

laws and perhaps under bilateral, and ultiwately multilateral, agreements.

/ ...
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CHAPTER I

THE SETTING OF THE PROBLEM

/ ...

20. The most active and pervasive factor which has stimulated the flow of

international private investment in recent years has been the continued expansion

of the world economy.!/ This expansion, which originated intue advanced

industrialized areas, has been accompanied by the restoration of exchange stability

among key currencies and growing emphasis upon convertibility, multilateralism

and trade liberalization among capital-exporting nations on one hand and by an

increasingly receptive attitude towards private foreign investment among capital­

importing countries on the other.

21. The continued growth of the industrial na~ions has led not only to a great

increase in the inducements and opportunities for direct and financial investment

among advanced countries but also to an increase in the outflow of private capital

to the rest 9f the world. Industrial growth in an advanced country builds up

pressures for further expansion and stimul·tes new vent.ures, foreign as well as

domestic. Rapid technological and industrial advance is reflected in new processes

and new products, higu levels of corporate expenditure on research and development

and improvements or re~'inements in production and marketing methods. It adds up

to a sum of processes and tecbniques which can also be applied abroad and the

benefits of which are sought after by capitalMimporting countries.

22. Historically, foreign private investment in the under-developed countries

has been concentrated in the development of export crops and minerals, including

petroleum, and this sector continues to attract large amounts of £oreign capital.g/
. ~"

However, economic development through industrializa'tion and diversification of the

!/ Since 1955 international investment has grown faster than world trade. The
av~rage annual outflow of private capital in the period 1955-1958 was
$4 billion, twice the average annual outflow in 1951-1952. United Nations,
The International Flow of Private Capital, 1956-1958 (Sales No. 59·II.D.2).

g/ It is not possible to state with any precision how much foreign private capital
goes to the under-developed areas of Latin America, Africa and Asia. It has
been estimated that the outflow to these areas averaged about $2 billion a year
during the period 1955-1958. (United Nations, 1££. £!i')' Of this perhaps
two-thirds was invested in petroleum and mineral ex~raction.
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! 2 a . a

econo~ has now become a major objective of most primary producing countries.

Political inde~endence, which releases afld channels energies towards the path

of conscious growth anv industrialization, may create transitional p~Qblems

and invo,lve certail1 shifts 1n attitudes towards private foreign investment.

The governments of under-developed countries are doing their utmost to promote

the establishment and growth of a. domestic industrial sector. They seek to

establish investment patterns and priorities which in their judgement are the

DIOst conductve to development and will secure the maximum benefits for the local
economy.

2'. But deficiencies in capital, equipment and know-how often lead public

authorities and frequently also private entrepreneurs in under-developed countries

to look for assistance of various kinds - technical, and if possible financial ­

from foreign firms, and t;"c-'t'e is consequently intense international competition

tax" capital, technology and know-how. At the same time the protective measures

oft~n employed by the capital-importing countries for the purpose of promoting

industrialization, reinforced by the exchange difficulties in which they freque~~cly

find themselves, create, if local market conditions are promising, a strong

incentive for foreign industries to circumvent tariffs and quantitative

restrictions against the sale of their products by establishing manufacturing

facilities, with or without local partners, inside the market. The desire for

"import SUbstitution" by the Q.eveloping countries thus finds its counterpart

in a willingness to engage 1n "export substitution" on the part of firms in

capi:tal-supply1ng countries.

24. tn spite of a recent revival of financial and portfolio investment, most

of the outflow of private capital is in the form of direct investment which

complements rather than substitutes for domestic investment. These investments,

it should be observed, are financed mainly out of' retained earnings originating

from domestic operations or through other sources available to the investing

companyI and only rarely through public issues.

2;. Direct industrial investment, at home and abroad, appears to be based

chiefly ou long-term growth prospects. Investment planning may be based on

forecasts for ten to twenty years. Competition for market shares and access

to sources of raw materials are hardly less important influences on business

/ ...
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investment decisions, as both will affect the return of the investment over

a long period. A distinction must be made, however, between enterprises

engaged in ~nufacturing and tho~e operating in the field of extractive industries.

26. The prospects for economic growth in the industrial countries, rather than

in the countries where mineral an~.petroleum deposits are situated, is the chief

consideration underlying the inV',~stment decisions of the mining and petroleum

companies, though in countries with a sizeable and expanding industrial sector,

such as Argentina, the petroleum companies in particular have an extra incentive

to search for and develop local resources to feed existing refineries and

distribution networks.

27· Companies engaged in extractive operations are also concerned with the

problem of maintaining their competitive position, which may include not only

their share in the market for the selling product but also in the rights to

explore and develop new proven or unproven deposits.

28. Under suitable conditions mineral and petroleum companies are not

necessarily deterred from preliminary exploration by an absence of proven, or

even suspected, reserves. Thus during the last twenty years over $100 million

has been spent on oil prospecting ill Nigeria, judged a politically stable area,

though likelihood of finding oil in commercially exploitable guantities seemed
at first less probable than in other areas.

29. The size of the local market is a major limiting factor to investment in

manufacturing industries, which is one of the reasons why industrial investment

is largely a function of a broader process of growth. Yet such investment can

proceed even in the absence of such a process so long as it adds a new link

to the chain of industrialization by absorbing materials or semi-finished goods

already available or by producing materials or goods for further processing. In

addition, the. shift from a subsistence to a monetary economy in hitherto backward

areas creates new local markets and the trend toward urbanization which is.
apparent in many under-developed countries multiplies the number of focal points

in which market growth occurs.

30. Capital for investment in manUfacturing flows chiefly into countries '\'1hich,

in terms of their industrial and market structure, are already beyond the first

stages of economic development. Some foreign capital is invested in manufacturing

in countries which are beginning to establish food] textile and other labour-

/ ...
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intpn~ive industries and which, despite low wer capita income levels) have an

i~portant l~rket potential because of their size) population and resources. The

f.oreign industl'io.l tnvestor is also l.nter~(rbed in countries which mflY d.ev~lt'p

~izenble markets on the basis ()f Aoree degree of regional economic association

or intGgration and thN;e which El.'re FJndowed with important· natural resources

und, are attempting to div~rRify their economies.

31. The aggregate inflow ()'f' foreign indust.rial investment in under-developed

ccmntries is tk1t very large in rp.letion to investment in oil and min~rals which,

as already indiea.ted~ absorbs mOl3t of t.he f'c)reign private cap:I.tal floWing to

under-developed t1reao. It should be noted, however J that the :proport,ion of

capital investment in lnnnu±,a,~~turing :l.ndustry reqUired for growth is relativel;)r

small conwared with that required ~)r utilities) transport and hous:lng and the

develo:pment of indigenous rotnera 1 re~lOurces, 0.11 of which absor.b large amounts

of foreign c8pi'tjo.l and dQntesti~ .f\mdo in ICOfilt under-d.eveloped countries, and

the contribut.ion of foreign induntrial in,reatment to economic growth is not

to be measured in terms of vutright capital imports alone. ~here is simultaneously

n vast investmont in technology and know~how and a steady ganeration and

reinvestment of CL1.pital through retained earnings. 'J:./
.3~. Foreign industris,l ventul'es ar~~ undert~ken to ensure SI fuller utilization

of the reSources of the firm in one way or another. They may involve the earnings

of quasi-rents on trade mark,:) good""vill" patents and. other often already

uroort:Lzed assets of the company. They may also enable the firm to spread many
I

items of overhead cost, such as management, research and dev~lopment) over a

larger volume of' operations.

,:;. In foreign no leas than in domestic industrial investment the expected.

profitability of the venture is uaoesaed in terms of growth prospects for the

marltet for s. particular product 1 and for the economy as a whole rather than in

terms of' ini,cio.l rl1.tes of return. Industrial investors are not as closely

concerned with inllnediate y1,eld. considera'cions as are financial investors.

-_._---
1./ F()r instance the t'orelgn subsidiaries of United States manUfacturing
- corpore:l:iions retain about 50 per cent of the:i,r earn.ings for reinvestment on

avera.ge. See United Nations ;&oc. ill,) Table 8.. ''''hich is derived. from
statistics published by the United States Department of Co~e~ce.
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Industrial planning :recognizes that the tTbreak...even" point for a particular

venture may not be reached for ,several years) and sales nnd profits figures are

projected over periods of three to five years or longer) from the ti~ when tbe
operation becomes profitable.

34. The profitability of 0. foreign venture may also be affected by the

capitalization of the enterprise. Large corporations of international reputation

are o1~en in a position to launch a foreign venture with a comparatively moderate
cash investment, relying to a considerable extent on local borrOWing so as to

limit their foreign currency capital commitments. This policy ~~y attract

criticism if foreign corporations, on the strength of their standing as prime

risks, annex what is considered to be an unfair share of the limited supply of
local loanable funds.

55· Wage differentials alone are not likely to lead to international migrations

of capital save for exceptional cases of under-develored areas which are part

of u larger market, as low wages are of~en accompanied. by low rates of productivity,

36. Foreign financed operations in under-developed countries are usually

smaller and. more labour-int(·msive than the operations of the same firms in

industrialized countries. But foreign capital and enterprise generally imply

a moderately capital-intensive type of production and a reasonably large scale

or operation or ut least a planned scale of output which is significant within

the context of the given market situation.

37· In most under-developed countries competition is very imperfect, especially

in the area of "growth" industries, and the producer of an entirely new type

vf product may enjoy (temporarily at least) a position of quasi-monopoly. Yet

thGre will nearly always be some competition, either from imports or from other

eXisting domestic products which are mOl'e or less close substitutes for the

new one. Moreover if an industry appears to be promising enough to attract one

important foreign manufacturing concern it is :probable that its compe·titors

will be tempted to enter the field.
?8. The approach to foreign investment of a large company manufacturing drugs

and pharmaceuticals is fairly typical of the way in which business may expand

abl'oad. When an exporc marltet has been developed, an independent agent is

appointed us sole distribut('J:r' for the country. Next the firm assists in the
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eetablisblnent or a local plant which prod.uces on the basis of a. lincenaing
agreement and. With ntater:l.als purchased from the licensing company. Tho final
etep is the eatablisbment of n local subsidia.ry, frequently through the purchase
of the local firm and the employment of ita ~wner ns manager. In countries
where fOl' political t'easons the firm does not want to commit lal."ge amounts
of capital, local borrowing ia relied upon to supplement n comparntive~ modest
equity investment. The investment progranune in relation to the establisb.n1ent
of a foreign subsidiary is usually enVisaged in terms of ten yea~s, but this
ia w&ubject to considerable fle~ibilit:Y" Profits of the first ten years of
operation aloe usually reinvested. The major reasons for establishing lll"oduction
fsc:l.litiea in n foreign country are high tariffs or other ilnport barriers nnd
the entry into that market of a foreign competitor.

/ ...
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CHAPTER II

FIELDS AND FORMS OF INVESTMENT

1. Fields of Investment and Public Policies in Under-Developed Countries

lest

lt

3

dion

nd

39. The Governments of capital-receiving countries) however favourable their

attitudes towards private foreign investment have preferences regarding the sectors

of the economy to which priority in development should be given and the types and

forms of investments which are better suited to achieve the desired end. The

essential task is the creation of specific conditions under which the natural

patterns of industrial investment can be adapted to the requirements and

aspirations of the countries of investment.

(a) Investment in Natural Resources

/ ...

For a full description of the ways in which t~e develofrrent and use of natural
resources are regulated see United Nations document number A/AO.97/5 on
The Status of Permanent Sovereignty over Natural Wealth and Resources.

40. The exploration and development of mineral resources requires large amounts

of capital which countries possessing such resources have had little difficulty

in attracting from abroad during the post-war period. The main petroleum and

mining companies have invested in exploration Bnd extraction even in periods when

demand for their products is weak) in anticipation of a continuing rise in demand

and in order to maintain their. competitive position in reserves) refining and

distribution.

41. Governments of most under-developed countries control the development and use

of natural resources.!! In some countries the development and utilization of

some or all natural resources is barred to private enterprise)· whether foreign or

national) and is in the hands of a government monopoly created through a statutory

. corporation or national council.

42. Petroleum operations are usually governed by legislation separate from mining

laws in view of the considerable differences in technology and finance (and

sometimes in public attitudes) between petroleum and other mineral development.

In the post-war period and especially in the last decade there have been important

shifts in the policies of oil-producing countries) reflecting changes in the

relative bargaining positions of the countries and the international oil companies.
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The Governments of producing countries have been pressing for higher shares in

the proceeds of extraction in the form of increased royalties and taxes and for

participation in other phases of the industry. The so-called 50-50 formula has

beeu. modified in some cases by more favourable terms for the producing country

and the demand for new leases and concessions has been intensified by the entry

of a number of new smaller independent companies.

4;. On the other hand, recent discoveries of new petroleum deposits in

North Africa and elsewhere, combined with temporary conditions of over-supply,

have led to the adoption of new measures to attract foreign capital and expertise

in the search for oil by actu~l and potential producers. Some countries having

no large proven reserves have introduced specific incentive measures to encourage

foreign participation in petroleum exploration and production. l / others have

found it desirable to modify their tendency to grant e~clusive rights for the

exploration and exploitation of national oil resources to state-o'ined monopolies

so as to promote thorou~~ exploration actiVities involving heavy foreign exchange

expenditure through a variety of efforts.

44. The Indian Industrial Policy Resolution of 1956 included mineral oils in

Schedule A, a list of industries in whi'Ch all new units, !lsave where their

establishment in the private sector has already been approved, will be set up

only by the State !l,2/ but towards the end of 1959 the Government, influenced

particularly by foreign exchange considerations, decided to admit the foreign

oil companies "subject to mutually acceptable terms for exploration and also

assuring that such arrangements with foreign oil explorers fall generally within

the ambit of India's policy resolution". 3/

/ ...

See for example Peru: Petroleum Law No. 11.780 of 12 March 1952 in El Peruana
of 14 March 1952~key: Petroleum Law No. 6326 of 7 March 1954, as amended
in Official Gazette of 16 March 1954. In 1955 Libya adopted a: similar law
(Petroleum Law No. 25 of 1955 in Official Gazette of 19 June 1955).

Industrial Policy Resolution of the Government of India, 30 April 1956,
paragraph 8. (Printed in the Reserve Bank of India Bulletin for May 1956).

Speech by the Minister of Mines and Oil on 24 November 1959,'reported in the
Financial Times.

"2./
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United Nations op.cit. chapter V; paragra:phs 89-93.
A project to develop bauxite deposits in Guinea, for example, is being
financed by French, SWiss, United Kingdom and United states industrial
interests} together with a long-term loan from the French Government.
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45. A similar policy has been adopted by the Government of Argentina, which in

'November 1958 announced that foreign capital would be permitted to participate

in the development of petroleum resources to a greater extent than in the past,

though as suppliers of services under contract not as holders of concession.±!

46. This greater flexibility in devising appropriate ways for foreign capital

to partici~ate 1.::1 petroleum development has probably been facilitated by the fact

that many producing countries have evolved a type of legislation Which, besides

removing basic uncertainties, incorporates provisions and safeguards already

tested in other countries or political subdivisions, such as e.g., the Provinces

of Canada.

47. A similar flexibility is apparent in the arrangements made for the

development of other mineral resources, which have absorbed considerable amounts

of foreign capital in recent years. Mining operations may be linked to large

development projects, sometimes financed in part by IBRD, governmental or private

bank loans, involving the provision of energy and/or the establishment of plants

for smelting} or large steel or aluminium industries. Many such projects are

being carried out by consortia of foreign companies of different nationalities,

sometimes with the participation of domestic interests.gj Investment through a

consortium apart from the inducements it may offer to its individual members, may

be more acceptable to a country concerned with the problem of foreign control

over its resources than an individual venture of comparable size.

48. Most arrangements for foreign participation in the development of mineral

and petroleum resources in under-developed countries are negotiated individually.

They are, however, SUbstantially different from former concession agreements as

they are freg,uently framed under the provisions of a general law. The investment

is usually of such importance to both the host Government and the company

concerned that ad hoc agreement must be sought on a number of points, inclUding
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special tax, exchange and other incentives and liabilities and the provision of

sooial overhead facilities by C~vernment or corporation.!! Foreign mining and

petroleum companies usually provide transport and housing facilities, without

which access to and operations in remote areas would be impossible.

I . . _

Thus agreement between the Jamaican Government and a group of aluminium
companies investing in the development of the Islandt s bs.uxite deposits
inclUded. a clause req:uiring the companies to f.arm their land where they were
not actually mining it.

United. Na.tions International Capital Movements during the Inter-War Period
(Sales No. 1949.II.n.2). Page 30.

(b) Investment in utilities

49. At the present time the prospects for private foreign invest'"r:r.ent in

utilities vary. Private-owned utilities (whether foreign or domostic controlled)

aometimes have to comply with regulations tying utility rates to levels which are

insufficient to cover full costs and amortization and generate earnings to the

extent required to 'Jna.ke additional investment attractive. In countries where

private foreign-owned utilities have long been active, expropriation has been

envisaged in several instances and it has become increasingly difficult to

obtain concessions covering new projects or additional areas. In many cOlmtries

which have attained independence in recent years the Government has taken

utilities, such as electric power, railways and telephones, into public

ownership and operation.

50. There have been recent instances of nationalization, e.g. in the State of

Rio Grande do Sul, Brazil. On the other hand there are signs of the adoption of

a more favourable attitude towards foreign investment in utilities in Argentina,

Chile, Peru and Brazil itself where the "historical cost rule" applied to the

determination of rates appears to be no longer operative or undergoing

modification. Foreign companies have a::"ready established. several joint ventures

with domestic pUblic agencies and this form of investment may become more ~

wide-spread. For the time being, however, foreign invest~~nt in pUblic utilities

is quantitatively far less significant than it used to be before 1939, when

it was of major importance.gj
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51. The expansion and diversification of manufacturing acti;ities is expected

to make a major contribution to economic development in most under-developed

countries.

52. At the earliest stages of economic development light industries such as

simple food processing and textile plants supplying basic needs of the consumer'

are usually domestic enterprises. Once industrialization has begun, however,

and local enterprise branches out into new industries requiring higher degrees

of skill such as plastics, metal fabrication and v.ehicle assembly, opportuni~ies

for foreign investment arise in many intermediate industries including synthetic

fibres (which are of special importance in lOW-income countries where emphasis

is on low-priced basic items of consumption), tyre cord and tyres, glassware,

chemicals, fertilizers and pharmaceuticals. In many cases local entrepreneurs

take the initiatiye in establishing a plant, sometimes with foreign co-operation

from the beginning, sometimes seeking foreign capital and asr1stance as their

market expands sufficiently to absorb large-scale production and to permit

product diversification and specialization.

53. Foreign industrial investment is particularly suited to contribute to the

establishment or development of intermediate industries which require advanced

technology, product and sales development and other up-tO-date techniques.

Moreover, recourse to foreign investment may be the only way of importing

equipment where exchange devaluation and foreign exchange shortages make its

purchase costly or impossible. Foreign investment in intermediate industries

does not normally involve the control of basic productive resources and is

therefcre usually acceptable, though scmeti~es subject to restriction. As the

development process gathers momentum, investment in consumer durables and the

capital goods industries expands. There are new openings for foreign industrial

corporations, so~etimes in association with local public or private interests,

to manufacture such items as office equipment, sewing machines, steel tubes,

refrigerators, tractors, and automobiles (as recently in Argentina, Brazil

and Mexico).

54. Few under-developed countries encourage foreign investment in the heavy

industrial sector (steel, shipbuilding) though they may welcome foreign

assista.nce in establishing such" industries.

(c) Manufacturing Industrie:s
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55.. The ind.ustrial development policies of under-developed countries range from

tho6e favouring the maximum amount of public ownership and operation through

tho~e stressing national control (though not necessarily ownership and operation)

to those leaving the major ~ole in economic development to private enterprise,

though 'With a measure of government control.

56. Most Governments indicate that they attach particular importance to the

d.evelopment of specific industries within the sector open to private enterprise.

Inv~stments} both foreign and domestic, in these approved or registered

industries are frequently entitled to benefit from a wide range of tax and other

incentives (cf. chapter III below).

57. Development programmes vary greatly in scope and precision. Few countries

in the Western Hemisphere have drawn up general economic development programmes.

On the other hand the Second Indian Five-Year Plan set quantitative investment

targets, including a very modest estimate of the probable inflow of new foreign

capital investment in the period. More frequently development programmes indicate

qualitatively the sectors to which priority is attached. Thus the Government of

Ghana. has drawn up a list of lIPioneer Indust~ies" to which specia.l tax reliefs

apply, including metal products, manufacture of articles from sYnthetic resins,

glassware, pharmaceuticals, and motor truck and bus assembly.

;8. Foreign investors, it has been found, rarely object to and may indeed welcome

the extension of development programming to the private sector. It can be
>

helpful if Governments define clearly those fields where private, or private

foreign investment is permitted or encouraged. Governments may also attract

rather than deter foreign capital by indicating precisely the forms in which such

investment is acceptable.

59. In their industrial policy resolutions, investment legislation and

development programmes,most capital-receiving countries make no distinction

between foreign and domestic private capital. Foreign investment is normally

permitted on equal terms with domestic capital in industries other than those

reserved for the pUblic sector and hence also closed to domestic private

errberprise. Additional restrictions, in respect of ownership and employment

policies for example, may be imposed on foreign enterprises but tb_se enterprises

may on the other ha.nd be granted. privileges which sometimes give rise to

/ ...
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Industrial Policy Resolution of 30 April 1956 (replacing the original
guiding Resolutio~ of 1948), paragraphs 4 and 5. (Printed in BeserveB~

of India Bulleti~, ~~y 1956).------_...

y

complaints from domestic entrepreneurs. Thus the special treatment (including

exemption from tariffs and exchange restrictions) often accorded to foreign

investors supplying needed equipment or the exchange with Which to purchase it

may lead to the objection that enterprises so treated are put in an unduly

advantageous position.

60. The differing attitudes of under-developed countries towards private foreign

investment in manufacturing industry can be illustrated by reference to a few

specific cases.

61. India is an outstanding example of a country which offers to private

industry the opportunity to develop and expand "as an agency for planned national

developmentu.Y Three industrial sectors are distinguished:

(a) Basic industries, including mineral and petroleum extraction

and refining, iron and steel, public utilities and defence equipment,

to be deve~~ed henceforward exclusively by the public sector, though

the expansion of eXisting privately owned units is not precluded

provided that the State has the requisite powers (through majority

participation in the capi'tal or otherwise) to control the undertaking;

(b) A small group of industries, including essential drugs, fertilizers

and machine tools, which are to be progressiv~ly State owned; though

development opportunities will be open to private enterprise either alone

or with State participation;

(c) All other industries (chiefly the secondary consumer goods industries)

the development of which will ordinarily be undertaken by the private

sector•

62. Within· this framework private foreign investment in India is treated exactly

like private domestic investment once it has been admitted to the country. Its

admission is subject to prior screening and approval, governed by a set of

established criteria Which include the extel.).t to which a particular inveatment

introduces a modern technique not available in the country, requires sizeable
3.lly
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Industrial Promotion in Ghana, published by Ministry of Trade and Industries,
Ghana.

The Premier Reports to the People, Government of Burma, Printing Press.
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imports of plant and machinery which can best be secured along with foreign

capital" depends to the minimum extent on imported raw materi,als and components"

and earns or saves foreign exchange. A list of the fields in which foreign

capital is required nas been draw up" but it is not exhaustive and may be

SUbject to change.

63. The pattern set by India is reflected in the form of t~e industrial policies

of other countries. For instance the Government of Ghana recognizes three

categories of industries: those reserved entirely to the Government (public

utilities, atomic and armaments manufacture); those where government participation

will normally be insis'bed upon (consisting at present of alcohol" alcoholic

beverages and narcotics) and those not included in the other two groups.~
64& In the Union of Burma a new attitude has developed toward private

industrial enterprise after a first phase in which the Government took a major

part in initiating the industrialization process. In 1955 the Government issued

an important investment policy statement Which recognized the potential

contribution which productive private investment, both domestic and foreign,

could make to the economic and social progress of the country and to long-term

development plans for increasing output and productivity and raising living

standards and welcomed the managerial and technical skills which accompany private

foreign investment. It noted that many opportUnities exist for profitable private

investment in Burma in ,a variety of manufacturing activities, in processing and

in the distributiv-:: and service enterprises. Subsequently the Government

established joint enterprises with the Burma Oil Co. and other foreign companies

affected by the nationalization measures of the immedi~~e post-war period. At

a later date (June 1957) the Government announced that it would concentrate only

on key economic projects, and that the whole field of industries, including

mining would now be open to private enterprise.2/
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65e In Pakistan the Government plays a major role in industrialization as a

matter of necessity rather than'of policyu While the entire field of

manufacturing industry is open to private capital, some measure of government

control is maintained over many industrial activities including iron and steel,

machine and precision tools, heavy engineering equipment, manufactures of

non-ferrous metals and alloys, pharmaceuticals and paper, cardboard and pulpe

Participat1cu by Pakistani nationals in ventures sponsored by foreigners is

favoured and in many industries, including food and fish canning, sugar refining,

leather, cotton spinning and weaving, heavy chemicals and dyestuffs, glass and

~eramics, cement and shipbuilding, majority control by nationals is prescribed,

as a rule. On the other band, government statements of POliCY!! have stressed

the fact that Pakistan welcomes foreign capital seeking investment for purely

industrial and economic reasons and not claiming special privileges.

66. In Iran government control and extensive ownership of industries ~as also

occurred as a matter of necessity rather than preference. Nearly all important

industrial installations in Iran are owned and managed by tbe seven-year Plan

Organization, a semi-autonomous government agency which is vested witb the

responsibility for planning and. supervising the development programme. The

ultimate objective of tbe Plan Organization, however,is to sell these

industries, many of wbich are still operating at a loss, to private capital. ~

Private foreign investment, tberefore, is likely to be welcomed, particularly in

the development of new industries and in tbe manufacture of substitutes for

products currently imported into Iran.

67. In countries and territories where nearly all fields of industrial actiVity

are open to private initiative preferences and pr:l.,'rities ,,11th respect to types

I .. ·
..

Industrial Policy Statement of 2 April 1948, Supplementary Statement of
18 November 1948 and Supplement Statement of 3 November 1954, printed
as Appendix "A" to the booklet Pakistan Welcomes Foreign Investment,
pUblished by the Bureau of Business Facilities and Information Department
of Supply and Development.

1./
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Eioneer Industri~s (Relief fr~Income,Tax) Or~nance, Number 31 of 1958•
Jamaica Industrial Development Corporation: A National Plan for Jamaica,
1957~1967, Chapter 7-
Resulationsand policl Concerninp; !nvestmf:nt of Foreign Capital in Trinidad
(mimeographed). .

.',

of industrial investment, domestic and foreign controlled, are reflected ill the

laws granting tax and other incentives to desired investments. In the

Vederat10n of Mala,ya,!1 Jamaica,gl and Trinidad21 special encouragement and

preferential treatment are given to "pioneer ll industries, those not already

established on a substantial scale. To qualify for tax relief under the laws

of the Federation of Malaya, an industry must be new, or not at present carried

on on a scale sUitable to the economic :t'equiremerl'ts and development of the

Federation and have favourable prospects for further development.

68. The main factors considered by the Government of Jamaica in relation to the

prospective benefits of a new industry are its assistance in (a) the provision

of employment; (b) lifting the general level of skills; (c) increasing national

and individual productivity; (d) diversifying the econon~ of the country. Special

benefits are also given to industries producing goods for export.

69. Trinidad considers investment applications in the light of their expected

repercussions on 'bhe foreign exchange position and their value in stimulating

economic development. A list of industries prepared by the Government

distinguished, among three types of industr:tf"s, rated as "most favourable", "medium

favourable", and "unfavourable".

70. It is ap:parent from the examples e;t\.toted that the order of priority assigned

to various fields and types of industrial activity by under-developed countries

is roughly the same Whether these fields are open or not to private enterprise

and foreign investment. Legislation or policy statements are invariably founded

u~on the expectation thax these activities will raise national product levels,
stimulate productiVity, expand employment and earn or save foreign exchange. The

lists of favoured industries drawn up 'by governments are of course subject to

change as industrialization gathers momentum.

••• .. ...4Yr.~'.'. 1l!IIIIIIIlI1lI!I!IlIII ~....__
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71. More specifically, foreign private investment in manU±'acturing industries

is invited when it is expected to have beneficial effects on production,

productivity, employment and foreign exchange reserves, and the accompanying..
improvement of the entire industrial environment. Obviously it is unlikely

that any single investment will have all these desirable effects, and some

projects may be beneficial in some ways but disadvantageous in others. For

instance the introduction of modern productive facilities into an industry

hitherto carried out by local enterprise Or by ~lnoll craftsmen clan well have an

adverse iln};E\ct upon employment. A new industry established With foreign

capital and management may make little or no direct contribution to the foreign

exchange position of the country and may i!ldeed require additional imports.

72. There must almost invariably be some degree of reconciliation among

con.flicting objectives in any industrial policy, whether it relates to domestic

or foreign private investment, at least in the sbort or intermediate period.

'llhere are growing indications, however, that both governments and foreign

investors recognize that investment in an increasing range of industries can be

mutually advantageous provided that suitable arrangements can be worked out •

Many of the pressures and conflicts which are an inevitable concomitant of
-"!\.>

economic grow~h rec~de as the industrial sector expands.

2. Forms of Investment

73. It has already been stated that most foreign private investment in

under~developed countries is direct industrial investment in the broad sense,

including natural resources and utilities as well as manufacturing operatiens.

There are, however, a number of other significant forms of investments, all

related in essence to an investment either of capital or of specialized skills,
I

including export credits for the procurement of industrial goods, machinery and

equipment; patents, licensing and technical assistance agreements; and

institutional or joint arrangements through which private and pUblic financial

and other resources are chalUleled for development purposes.

(a) Export Credits...-
74. Industrialization in less advanced countries leads to increased requirements

of impOrted capital goods, and ocnae~uently to a ohange in the composition of



/ ...
I

For a detailed discussion of export credits and an analysis of European
export credit schemes see segre, Claudio, Medium Term Export Finance,
European Problems and E;periences in Banco Nazionale de Lavoro Quarterly
Review, Rome, June 195tL.

See The International Flow of Private
Sales No. 59.II.D.2 , Chapter IV.
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imports as between consumer and capital goods. Import requirements tend to

exceed foreign exchange resources even when export earnings are supplemented by

foreign aid, long-term lending and private foreign investment.

75. The granting of export credits by the industrialized countries of Western

Europe has undoubtedly been of considerable help to under-developed countries in

financing their purchases of imported equipment and machinery.~ The growth and

lengthening terms of suCh credits in the last decade have been stimulated by the

oompetition among exporters of capital goods. They have also been an indication,

in some cases, that a country is moving into a position in which it will have

a surplUS of capital available for foreign investment. In the Federal RepUblic

of Germany, and to a lesser extent in Italy, the granting of extensive export

credita has in some instances led to more direct participation in foreign

ventures. On the other hand the accruing maturities of large export credits

may impose on importing countries a debt burden which they may find difficult to

carry. Credit competition among capital-supplying countries may also have

adverse effects in these countries and may affect the supply of capital for

~ong-term investment.gj

76. At best, export credits cannot be more than a partial substitute for foreign

business investment.

(b) Licensing and Technical Assistance Agreements

77. . Frequently purchases of equi'pment are accompanied by a request from the

buyer for technical instruction in its maintenance and operation. Foreign firms

Which have technical know-how to sell but which are reluctant to commit large

amounts of capital in foreign ventures are often ready to meet such requests by



In 1957 at least 650 U.S. firms had licensing agreements with foreign firms
(in both developed and under-developed countries though. overwhelmingly in
the former) under which they received gross earnings of $140 million.
United States Government, Hearings before the SUb~CommitteeonForeign
Trade Polic of the Committee on We. s and Means House of Re reeentatives,

5th Congress, Second Session" page 15. Statement by Hon. Henry Kearns"
Assistant Secretary of Commerce for International Affairs) •
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making arra~~ements for the us~ of patents and licences and supplying technical
assistance.Y

78• Nearly all patent agreements and technical assistance contracts extended to

under-developed countries entail the provision of services whether they cover the

design, installation and operation for a given period of an entire new industry

or project, or, more frequently, industry-to-industry assistance for the

development on improvement of specific products, phases of production and

marketing techniques. Technical assistance contracts of the first type are
.~

usually related to the establishment of a new basic industry requiring vast

f.jf~edinstallationsprocured with foreign pUblic or private financing and an
~

advanced stage of technology. They are used for pUblic work construction (roads,

dams), heavy industry plant erection (steel mills), exploration of natural

',resources, and in general for projects in which domestic (public or private)

control is preferred and in which the financial technical and operational phases

(though often combined in some way) are tackled separately.

79. The second type of contract, used chiefly in manufacturing industry, deals

with licence or "know-how" agreements under Which foreign e~ertise, usually

viewed as a complementary benefit of foreign direct investment, is increasingly

made available to domestic enterprises, by itself though it may be accompanied
"by limited direct financial participation on the part of the licensor. The

licensor may not only offer the right to use patents and utilize production and

other technical information, but also give technical assistance for the solution

of special problems and help train local staff. Many licensing agreements are

combined with sales of the necessary machinery. Payment may be in the form of a

fixed royalty or licence fee (plus the sale of the machinery - frequently on

extended terms), a percentage of sales or a share in the licencee's equity

capital. These three choices reflect increasing stages of involvement by the

licensor in the risks of the licen~ee ente~rise.
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80. The licensor can thus participate in foreign ventures and expand his

marketa and ollerations With So minimum of risk and on a scale which is not limited

by his capital resouroes. A licensing agreement enables a foreign industrial
ente~ri8e to secure an additional return from a given investment in rese~ch

and teobnical staff and makes it possible for firms which specialize in know-how
rather than in production to engage in substantial international operations.
The domestic entrepreneur, for his part, receives access to new foreign
processes and machinery without the necessity of either putting up large capital
tunds for them or surrendering a large share of tbe control and profits of his
enterprise.

81. Licensing and technical assistance agreements between industries have
certain limitations and drawbacks for the assisted country. They may lead to
an outflow of foreign exchange which has not previously been offset by the
importation of capital and do not always relate to industries which make a
direct contribution to foreign Ourrency earnings, especially wbere the licence

covers the use of trademark Or of styles or designs (for prints or fabrics)

whose value is cOlIlnlercial rathel' than developmental.

82. MOre important, however, are other factors which rela.te essentially to
the Willingness a.nd a.bility of licensor and licenoee to co-opera.te. When the

oonsideration stipulated for the Itknow-how" is substantial and payable in a
h$rd currency and when the supplier undertaltes certain specific responsibilities,
no contractual difficulties are likely to arise. Where effective control of

operations is necessar1 to yield satisfactory reSults, however, licensing

arrangements mflY' not be the most suitable arrangement. In countries 'dth a
depreciating exchange rate, the hard currency value of payments related
to domestic sales will decline. These limitations are inherent in all forms
of assistance extended from the outside, particularly when responsibility for

•
performance is sha.red among two different firms separated by distance, langua.ge
and habitat It is for this reason that industries which supply their knOW-bow
to foreign licencees seldom stipUlate the performance of specific results unless

they have in effect a. complete management contract, which is the exception

ra.ther the.n the l'ule.

/ ...
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83. These limitations have caused some firms to follow a pattern of replacing
licensing arl·a.ngements w:tth d:b'ect (and sometimes wholly owned) investment in
10caJ. production fo.oilities whenevcl' the exp,9.nsion of the local ma.rket justified,

and in their view required, such a change-over to direotly controlled operation.
Technical contracts thus fl'equently constitute a first step towards direot
investment in productive facilities.

(c) Direct Investments and Joint Ventures

84. A major decisioll facing the management of an industrial corporation lOcated
in an advanced country Which plans to establish productive faoilities in an
under-developed or semi-developed country is whether to invest tbrough a branch
or controlled subsidiary or to enter into an association with local interests
in the oountry of investment through a jOillt venture.
85. Some companies insist, as a matter of policy, on sole control of their
foreign investments" pa.rticularly when the venture is a major company proJeot l

involving large cowmitments of reSOUl'ceSa In such cases full control over the
developmel1t of the ente:l~pr1se.. particularly its management .. may be of gl"eat
importance.
86. On the other hand many lln~ge industrial corporations have reached the

conclusion that it is generally undesirable, or at least inexpedient I to operate
abroad except through joint ventures, even in projeots '~1ich are major company
ventures and require a. large inwstment. This policy is frequently the result
of previous experiences with solely-o'~ed foreign subsidiariee butma.y alao be
influenced by purely economic considera.tions, such as the advantage of sharing
risks and responsibilities ~~th partners who are peculiarly fitted for handling
local problems or who are already well established in the countrY' of investment.
It may b~ reinforced by the policies adopted by some c~pital-reoeiving countries
which have a strong preference for joint ventures and may offer special taK and
other incentives to them. Companies which do not wish or are not ins. position
to oommit large resources to the establishment of productive facilities abroad
are also naturally inclined to consider favourably the prospeot of jOint ventures.
87. Entrepreneurs and. industrialists :tn the developillS countries weigb the!),"

preference for sole control(a natural one, especially where en~erpr18es a~~ run
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$$ a peraonal or family business even when clothed in corporate form) against

their need to meet competition, including competition from imports and from

.tQre:lgn.-owned or managed enterprises, through plant modernization and'. .:"'" '. . .

re.equipment. New and advanced technology and know--how, obtainable only from

toreign sources, are also needed to diversify production and to branch out from

"pritnary" to "secondary" industrial activities.

88. So long as the local company can secure foreign assistance without

surrendering Bole or major control over its business it ~11 be normally inclined

to do 60. This i3 one of the reasons for the popularity of licensing and

technical assistance agreements. But at SOme point it may become apparent that

Only through a closer arrangement With a foreign company can the domestic

colttPB.nY' hope to maintain its competitive position and survive. Modernization

and expansion require large amounts of capital which cannot be generated through

the earnings of the local firm nor supplied by local savings, and even when

earnings are available for reinvestment the cost of imported machinery and

equipment may be prohibitive, at least in foreign exchange.

89. Joint ventures are often instrumental in expanding and moderniZing a certain
~

intermedia.te group of industries, such as advanced segments of the textile, ..

canned foods and paper industries, synthetics, certain chemical products, and

assembly (and possibly production of parts) of durable goods.

90. Difficulties sometimes arise over the introduction of new managen:ent-
policies which conflict with lOcal customs and require strong co--operation

between local and foreign personnel.

91. There may also be some differences of opinion over profit and dividend

distribution policies. While investors in advanced countries are accustomed

to plough back into the business a good share of the earnings, especially until

the original investment has been fully amortized, investors in under--developed

countries frequently expect liberal dividend distributions. This difference

of opinion may be related to a disagreement regarding the rate at Which the

enterprise is expected to grow, businessmen in under-developed countries often

looking for highprot:Lts per un!t rather than an expanding turnover.
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92. The financing of joint ventures also raises problems. In countries where

the amount of capital available for new and risky ventures is small, it may be

held undesirable that enterprises established ill conjunction with foreign firms,

which have ready access to finance, should absorb local funds. It has even been

considered that foreign firms should be obliged to find all the initial capital
for new ventures themselves and only later sell a majority holding in the

established enterprise to local investors.

93. In many under-developed countries public policies regarding the establishment .

of joint ventures hinge on the question of size. Where emphasis is laid on

attracting the maximum volume of foreign investment and reserving scarce domestio

capital resources for locally managed ventures, foreign financing of large

projects in particular is preferred and may be encouraged, or at least permitted,

even in countries which formally restrict foreign investment to joint ventures.

Many Governments appear to have adopted a more flexible approach to the question

of domestic participation and, in some instances, majority control. It is

increasingly apparent to then: that the realities of. tilie foreign partner's greater

technical and management expertise, especially when he holds title to decisive

patents, may in any case prevent such domestic "contrOl" from serving the policy

aims intended, even in the absence of the not infrequent use of nominees on a.
company's board or of a domestically incorporated subsidiary as the lIdomestictl

stockholder. Furthermore insistence upon strict requirements as to ownership and

control may simply divert potential industrial investors to other countries.

94. On the whole the co..operation of domestic and foreign investors in the

management of joint ventures appears to work well. It must b~ observed, however,

that joint ventures are a relatively new form of investment in under-developed

countries and further study will be needed for a full evaluation of their

impact.±!

Y There is a growing literature of case studies of joint ventures. In
particular Joint International. Business Ventures. A Research Project of
Columbia University may be cited. So far this series, whiCh is unpuSlIshed,
inclUdes case studies of joint international business ventures in Brasil,
Burma, Colombia, Cuba, India.., Italy, Japan" Mexico, Pakistan and Turkey. In
the same series a study has also been made of German Capital Exports and
Joint ventures in the Less Developed Countries.
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Financial and Institutional Investment__ II(a)

The role of public lending institutions, international, regional and
no.tional, in promoting the international flow of priva.te development capits,l.
is considered below in Cba.pter III (section 3).

95. Direct and financial investment are increasingly being stimulated through

the opera.tions of private financial institutionsY in Western Euro:pe and

North America which hel:p mobilize pUblic and priva.te ca.pital for development
purposes, The increase in their activities reflects the improving conditions

and newly emerging opportunities in many developing countries, the result of the

efforts of the Governments of these countries and the assistance, made available

to them by thQ Governments of industrialized countries and international

organizations.

96. International financial investment has traditionally been the concern of a
relatively small group of specialized banks in Western Europe and the United

States. Many o:e the large United states commercial banks P....cc expanding cheir
foreign investment business rapidly and moving into new are~s from Africa to

the ]'ar Ea.st. The First National City Bank of New York, the First National Bank
of Boston and Bank of America International (an affiliate of Bank of America)

have been traditionally active in certain areas, particularly Latin America.

'1he Cha.se Manhattan Bank of New York has set up a SUbsidiary" the Chase

International Investment Corporation} to promote private investment in
under~developedcountries and to adVise clients of the parent bank regarding their
foreign ventures. The Chemica.l Bank New York Trust Co. has established an

affiliate" Chemica.l International Finance Ltd., haVing simila:r functions. The

lending Canadian cOII1ille:rciaJ. banks, such as the Royal Bank of Canada and 'the Bf':l%lk of

Montreal, are also extending the scope of their foreign activities.

97. In addition, a number of new financial groups less direct~ connected

'With cOltlllercial banking interests ha,vebeen established to invest o.broad. They

include knerican Oversee. Finance Co." the Transoceanic Development Corporation Ltd.)
a.n interna.tional inve~txnent company o'Wned. jointly by Western European and

United states commercial a.nd investment banking interests, and ~~e International

Ba.sic Economy Corporation (IEEe) which is particularly concerned with

investment in LAtin America.. The :range of services offered by IEEC is extensive:

1!3?J2'
English
Page '2



~xtensive:

/ ...
y f..nternational Basic Econ0!U.y COrporation. Annual Report for 1958 y

E!3;25
English
Page 3'

its Industrial Development Division assists in organizing manufacturing companies

overseas, negotiates licensing agreements, surveys markets abroad, brings together

potential partners, United States and foreign, assists in arranging financing,

8nd provides guidance on the administration and supervisi~n of foreign activities.

IBEC operates on a basis of fees, commissions or shares in the equity of foreign

operations which it forms or serves" At the end c" 'z'r~h 1959 it had an interest

in twenty-one projects in under~developed countrieR, including several agricultural

processing plants (COffee, seeds, poultry feed), shopping centres in Peru and

Venezuela and a drop forging plant in Brazil. IBEe I s equity interest in these

enterprises ranged from 100 per cent to ~nly 7.1 per cent. It has also establisbed

investment banking and management companies in Brazil, Theiland and Venezuela)J

98. In the United Kingdom Barclays Bank D. C.0." which operates chiefly in Africa"

bas assisted in the financing and establishment of development corporations in

conjunction with the Commonwealth Development Finance Compan~ a semi"public

institution" e.g. the Investment Company of Nigeria. It also operates in

development.projects and construction through an investment panel called the

South African and General Investment Trust (SAGIT), in which it is associated

with insurance companies, development corporations and other finan~ial

institutions.

99- The Chartered Bank of India" Australia and China, a United Kingdom-owned
bank operating mainly in the Far East, formed a new wholly-owned subsidiary

in 1956, the Chartered Bank of India Development Corporation, to fina.nce

development in under-developed countries.

100. The Bangue de Paris et des Pays Bas, the Banque de 1 t Indochine and other

French banks are also expanding their activities and widening the geographical

scope of these actiVities" as are Belgian banking interests. In the Netherlands

several groups are extending financial and technical support to Dutch business

operations in under-developed countries. Commercial banks in the Federal Republic

of Germany are shifting the focus of their activities from the promotion of

Ge~n export trade to assistance to German investors in Latin America and other

I .••
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developing areas. Italian banks are actively sponsoring trading and investment

activities in various parts of the Middle East and Africa.

101. In addition to increasing their individually sponsored foreign investment

~ activities many Western European banks are partici~ating in the formation of

banking and investment syndicates for the financing of projects in under-developed

countrieQ
• Among the principal sponsors of such arrangements are S. G. Warburg Ltd., I

!azard Fr~res, -the Soci't~ Financier7s de Transpprcs et d 'EntreprisE!s Industrielles

(SOFINA), N.M~ Rothschild and Banca di Credito Finanziario (MEDIOBANCA). Some

national or international groups, consortia and syndicates have been established

in association with engineering firms and other technical consultants. One such

group is the Middle East Industrial Development Projects Corporation S.A. (MIDEC)

with headquarters in Luxembcn.l.rg, which includes participants drawn from seventeen

natioJ2s. It has recently taken stells to double its capital.

102. Foreign baoks are an important source of loan and working capital for

foreign-owned companies operating in under-developed countries. They may also

come to play an increasing part in the mobilization of domestic savings for

investment it.. private enterprises. Thus Barclays Bank D.C.O recently assisted in

the launching of a share issue of the Nigerian Cement Company Limited (a concern

f'inanc~d jointly by Nigerian and United Kingdom public funds and two private

United Kingdom companies) which was oversubscribed. Of the total applications

51 per cent were for the minimum number of shares (ten), and of these applications,

over 95 per cent were from Africans.
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CHAPTER III

INCENTIVE MEASUlffilS

103. The incidence of incentive measure:;;: offered bears a close relationship to the

structure and stage of development of a capital-importing country. The less

advanced that countrJr , the more will incentives be designed to reduce the initial

cost and risk of tb~ venture or to compensate for them by special concessions,

particularly in the tax field. The protection of foreigr investments against

non-business risks is the subject of the following chapter.

1. The Provision of Information on Investment Opportunities

104• .An increase in private foreign investment is contingent upon adequate

knowledge about investment opportunities among investors in capital-supplying

countries. Many possible investment projects pas~ unnoticed and those that are

perceived may not be brought to the atterrcion of the foreign investor in a way that

attracts his interest. Furthermore once a project has been brought to his no'tice

the investor may not have the background information necessary to assess its

prospects.

105. No improvement in the supply of information about investment opportunitj,es can

shift the burden of the decision to invest from the entrepreneur. At a preliminary

stage in the determination of an investment opportunity, however, appropriate

institutions may do much to help the prospective investor in his evaluation of a

project, by providing detailed information abou~ costs and markets and by advising

him on the incentives available and in some instances helping him to claim them.

Where government r~gulations regarding the establishment of new enterprises are

complicated and time-consuming, such investment agencies may, and do, intervene

to guide the foreign investor and expedite his applications.

106. An investment centre, whatever its sponsorship, can do three things: draw the

attention of the foreign entrepreneur to investment opportunities, in general and

by preparing specific projects, provide economic and other background information. .
the investor requires to reach his decision and facilitate the acceptance and

(

establishment of a project. For the centre the first two of these ~~ctions overlap

. / .....
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to some extent,!! but from the point of view of the investor they are separate.

Comapnies which are already engaged in foreign operations are made aware of

investment opportunities through the activities of their sales staff abroad (many

of them have investment planning departments) yet many still require precise

economic information as well as administrative assistance in gettingoa project

under way.

107. Governments of countries interested in encouraging the flow of private

foreign capital undertake a wide range of promotional activities through their

commercial representatives abroad and also on an increasing scale through domestic

government departments, development banks and corporations and other bodies.

Thus the East African Industrial Council, which is the authority in charge of all

forms of industrial development in the three territories of Uganda, Kenya and

Tanganyika, provides information about economic conditions and industrial prospects

in tbe area, and the publicly owned East African Railways and Harbours has

published detailed plans of available industrial sites in Kenya. The Kenya

Government bas established an information service for industrialists in Nairobi.

A main function of the Department of Industry and Commerce in Haiti is to encourage

foreign private investment, and it controls the designation of industries entitled

to tax and import duty exemptions. In Liberia inquiries related to foreign

investment are dealt with by the Board of Foreign Concessions and the Bureau of

Mining and Geology, which between tbem answer all queries regarding investment in

minerals, petroleum, agriculture and forestry.

108. A few under-developed countries are establishing branches of their domestic

investment-promoting institutions abroad. The Israeli Government Investment

Center an~ the Jamaica Industrial Development Corporation, both of which are

authorized to accept or reject foreign investments and control the allocation of

incentives for foreign enterprises, bave offices in New York, the latter in London

and Toronto as well. The New York office of the Jamaica Industrial Development

Corporation will survey a project and estimate its initial costs, find a plant

site and in certain cases build a ractory for lease or sale to the foreigner,

!I See, for example, the booklet Pakistan Welcomes Foreign Investment (published
by the Bureau of Business Facilities and Information, Department of Supply and
Development), which consists of a survey of economic' conditions in Pakistan
(basic resources, industry, money and banking, taxation, labour, etc.) and
relevant policy statements and legislation.

----------,•..."i"'_ilJ.~.._,•.--"'---__1["'''.:•.11II,!1114i1l!!4!!11. .. ........ _
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screen and train workers, and even, if the,proposed industry is tho~ght

sUfficiently important for the fu~ure of Jamaica, invest in common stock or

debentures of the enterprise. The Economic Development Administration of Puerto

Rico, which is of course in a special position as it,is within the customs and

political boundaries of the United states, has offices in New York, Chicago,

Los Angeles and Miami, all of which offer extensive assistance in the planning

and installation of a new plant. It has recently opened a Western European branch

in Frankfurt, Federal Republic of Germany.

109. Whether or not other under-developed countries decide to eotablish investment

centres abroad depends, among other factors, on the cost of operating such a centre

in relation to its expected return. It has been estimated that over the last ten

years the benefits, in terms of additional income and revenue, of the Puerto Rican

Economic Development Administration's industrial development programme have been

thirty times its cost. Puerto Rico, however, has special links with the United

states, and the investment centres set up by the Government of Israel in the

United· states and the Federal Republic of Germany and by the Government of Jamaica

in the United Kingdom, the United states and Canada are also in a special position.

It should be noted that many investors, in western Europe in particular, rarely

make use of investment centres but approach the problem of uncovering and

developing investment opportuni'ties individually. This is especially true of large

corporations which have research staffs at their disposal and can rely on their

foreign establishments to provide them with intelligence regarding conditions

abroad.

110. Among capital-exporting countries the United states has made systematic

efforts to bring foreign investment opportunities to the notice of possibly

interested firms and individuals, and to give advice to concorns venturing abroad.

The United states Department of Commerce publishes information on investment

opportunities abroad compiled by United states Government officials overseas.±!

It also reports on various aspects of trade and investment in foreign countries.gf

1/ See Foreign Commerce Weekly. The projects listed are chiefly joint ventures.

gj See the series "Investing in •••• It, which describes the procedures necessary
to set up an investment in the country concerned and the conditions under which
it will have to operate, llLicensing and Exchange Controls in •••• tt, llLiving
Costs and Conditions in •••• iI, and translations of foreign countries'
investment laws •

•• IlII.-_~__..llIIt. ..f _: 7__.'.'5.·•.••11.111....[.···_' : lilTIll"7.r••II. •xl
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111. Intern~t1onal inatitution$) as well us governments) can play a part in the

identification ot' opport'l'inities for 1?rivOo"te investmen'c abro~\d.. The In'tl3l:'uational

Bank for Reconstruction end Development has promoted intel~eS'b in foreign investment

opportur11t1.es ·chro\.\gh the reports of' ita missions. The International Finance

Corporation) an aft~liate of the IBRD established ill 1956) is more s~ecifically

cOnce:t:ned with the investigation and development of pl'ivate investment prt\jects.

At t'irat the corporation conf'illed i'coalf to exeminil'lg J;lrivately sponsored proposals)

but reoently, recognizing the difficulties confronting private investors in the

examination of projects overseas) it has begun to investigate investment

opportunities on its o~~ account) and undertake preliminary platuling and

negotiations "in order to present. well...preapred proposals to investors ~ thus

enabling them to consider participation withou.t undue expense to tbemselves lt
•Y

Within the United Nations the Special li\lnd has been set up to It:t'ocilito.te new

ca.pital inves'tments of all types by creating CQuditions which 1vi11 make such

investments either feasible or mare effective It }y by und.erto.ldng country or regional

surveys of' natura.l resources) :manpower, skills and industrial J;loten'l:iials. The

reports of United Nations technical assistance exper.ts have been found to be a

potential source of detailed informa.tion about investment opport\,mities) as they

:t.'requently contain origina.l s'batistical and other economic information about an

under~develo~ed cOtUltry which may poin'b to the existence of such opportunities in

the economy a.s El. whoJ.e or in a partic'I.;uar sector.2I

2. The Provision of Economic and Social C~erhead Facilities
1. lL .. et4 • ......

112" A prime obstacle to investmert is the a.bsence of the fa.cilities required by

modern indust:r:-y. Thts is a natura.l concomi'tant of unde:t' ...deve1opment and is most

appa:t'ent in the least developed countries. \~ile large enterprises, especially in

the n~tUl'al resources field, have frequently provided their own economic and social
''ri .•

Y .Address by Mr. Robert L. Garnet.. " Preeittent, Inte:r.'national Finance Corporation}
at the 1959 Meeting of the Board of Governors of the International Finance
Corpol"atiol1) Washington" D. c.,~ September 30th, 1959, page ;.

gj un.ited... N.at.i.ons" The United Nations s~eCial Jrund: An Expla.natory l?a.per by the
Managing Director) 1959 (Symboi'SF71 1 page 1 ...

jJ FOr a list of a.ll derestr.icted reports issued througb 30 June 1959, see Index
qf Fitl~;t RepOr"ts ~6sued as United ~a'biona Documents (ST/TAA/INF/5).
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overhead (e.g. roads, schools, hospitals) the manufaoturing investor is not

ordinarily in a position to do so; nor do all governn~nts welcome the entry of

~ foreign investors into what are typically governmental spheres of activity.

113- As a result public atrthorities in some under-developed countries have given

increasing thought to making specific provision for the facilities needed by

industry (as distinguished from their over-all capital investment programme) through

,B) the establisr~ent of industrial estates complete ,dth reasonably priced power,

t~anspo!~ facilities, workers' housing, etc. The availability of land alone, free

of encumbrances Hi\.! at a reasonable rent J may be important to the investO:t-' in

countries l'hf'l"~ a complicated tribal system of land tenure still prevails.1/

114. The deve10pnlont of economic overhead facilities for selected groups Of

investors in an 'Lmder-developed coun'cry may be very costly. Nevertheless, if the

estabJ hment of an industrial sector has high priority in the government's

progr\ 'me, it may be effective in attracting foreign private investment. By the

mal end of 1958 the assistance in the form of the prOVision of factory buildings and

industrial loans given by the Jamaica Industrial Development Corporation had

facilitated the establishment of t'i·ren'ty..two ir.dustties with a total capital

investment ef over £3 million.g/

115. An inadequate legal structure may also impede the full utilization of

,n investment oppor·t,t1Dities. Gaps in major areas of commercial law, which are

frequently found in countries at the early stages of economic development) limit

the institutional facilities at the disposal of the foreign investor and SUbject

the legal nature and consequences of his transactions to considerable uncertainties.

1 This situation is further confused, especially in some of the countries which have

t but recently achieved independence J where custornarytribal rules c;:oexist witll

, in highly complex business practices of foreign origin. Efforts to develop a

lcial cohesive body of commercial law are therefore under way in most of these countries,

often with the help of the United Nations and bilateral technical assistance.
Lon,

1./ Wood, Keyser and ltehmeyer Opportunities in the Gold Coast (New Yorlt 1955)
discusses this prOblem (pages 8,..86}.

gj Economic Survey Jamaica19:?§.J page 22. Foreign capital and technical
assistance played a part in the establishment of many of these industries.

I••• / ...
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rebt f1elde covered inolude ~QIDpany law~ inaolvenQy, con~ercial paperfl j a~leJ lease
And ored:Lt X'eJg\.ut\,tioua J l~t,e'n'ta and tl"ade marka. the l't'Bulation ,xt" bunl,ing,

inauranQe and, ultimately.; of' Qapi'tal ularketa.

,. w.E.~.. I~q~,;~~~\),f4. 0f:.pev~t~)l,\!e.tF~,g;R.a1tQ~,

116. ~e tlhor'tage of riak cap:l.ta,l t\vo.ilallla ;t'or developmen:b PUr11Q6E;HJ in \mde;t' ...

developed e~)\mt3;,~iea haa led to 'the eertabliabxneo'c of developlnent \)anlw and

oorpora'tione :tu cal,1t~l ...export:tng and <,,,apital...inlporting oOtlntrieo; ne well as

tbrou&'1 international eo..ope:l~at1on w:1:hh the var:!,()us ~\imo of ~Ulaif;rting Emd

$~pplem~ntins the flow of private foreign finance into developme~t w~d stimulating
the srow'bh of pr1vtvte domestic snvinga nnt.l inver,rbmen:b_

*~lterp'a~19na~4AJen91~u .and ,Flnancial..In,frbi't"lttOnS in Cal)1'tal"~1!)l~lin~c.9\1n~r,i,eu

117_ Internationally, large an~unta of pUblio and private oapital have been
:lnveerted through the International Bank for Re~onstl'\\e'tion and Develoj;\tneu't. The

InRD> though a publicly owned and run 1nDti'tut1oo J haa .t'acilitated t,he 1nvestnlent

of oCll.'ua:l.derable $XllO\\U'ts of private oapi'caJ. through a.rranging for 't.ne direot

participation of private cOlumercial and investment caWts in the early lnattu'it!ea

ot' 1te loane ,Y I'c has alao 'tapped tl1e cap!tal markets thrO\lgh sales ot~ i 'be own
bonde and) in the case of countries wlliah have mtUluged to eotabl:Lsh or :l;"'tll-efircabliall

"
thair :f::tnemQial erbanding" baa arranged 1'01' the flotation of bond issues :tn the

,tMrket in oonJunotion w1tb ita o'm lc.lMa. ('

J.18. Tbe Internat:tonal F'J.nernee C01'1)(.)X'ation fina.nces ("11thou'c govex'tunent guarantee)
produotive pr1vat~ enterpriae8 in ita developing member cO\lUtriea in association
with private capital and manasemex:l.'t. one of ita ma'1n objeots ia to s'tiuwllate the

flow of invea.tment (1. e. financial an opposed to bueineaa) eapital t'rom prive.te

Iq_" ." ,•• t •. "

1/ 'J.Tbue tl g"t:'('\\\}? of untted statea Banks :Pl~rt:tc:l:pated to the extent 01' $12 udl110n
~ in a loan of $7e million to the Government of Iran for ita road building

programme, and a $iro11ar larger gl10U:p put up ~1 •.5 million, one third of.' the
't,)tu, 1'or a loan ut $3.5 million to the Central :aanl~ of COfrba Rica. to finance
imports of capital equipment. :rtwa announced that a New Yorlt investment bank
was a:t'ra,nging the pX':l,vate sale of at leaa't halt of tbe matul"itiea of a
$35 million loan to the FrenQh~un1~ed states n~ning eonaortium COMILOG for the
davelopment and operation ot a manganene m1ne in tlie Gabon. RepUblic (I:aRD,
ro';tFt~ep.'tl: P~'1~ RO~Qt't;, 1958"59).
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no\\rcea.. 11'01' each dl,,'llex' or I~'C f\m(lo o.'-'ltnmittecl to date" QVel~ $.3 of private

callit.al hae b(~en inVe~)ted.Y
119, l\\bl:Lc lending inat:Lt\\tiono in C8.11;l·cul.... e;x.port:Lng co\u1triefJ al'e also providing

devell)l\tuent finance in (~on\1unct:l.on with px'ivate inveotora. !l'he l'hcl)Ql,'t ...IJnpol,"t Bank

l)f' \~aabington, \)ea1tleo l)e1og 6n impc,)),'tant 0,,1\\1"00 l)i;' f'inaUQ6 f<'1r long... and mtldium...

t.(}rm export. ('~l'edits,. 61ao ulakeo devel()l~nent t,ll n·:. It wOl'l~a ao closely as poa",ible

,~ith 1)),'1vu:te 'banlto., t:\ml has alae) asuitrted :\.n tl~e (ieveloprnent 01' st;veral 1~t6',)

ind\Hltl'ial ,1oilrt vent\ll."eu .'Ill The pl'eaent I'Qlicy ot' the Bank is to expa.n(,~ i'ta
. 3/exiat:lng connexions ''l1th the inveErt.xn~n't. banlta.~

l~;O. In the United K:tngdQm, the COllllllonweal'tll Development ]'inance Oompany was aet
\\11 in 1953 as a nem chatmel rOt.. the investment of ;private capital in Commonwealth

devel,,\pment sohemes liltely to benet'tt 'the sterling al"ea I a balanoe of payments.. and

in part1o.ula:t' those schemes fol.' which adequate capital cannot be ra.ised from

\1l'dina:t'y sources. Ita authorized capi't.a.l, ''1hich ia £1.5 million, wua aubacl"ibed by

nine'by...one business concerns in the United Kingdom and 'by the l3anl~ 01' England, and

it has -tIle l)oW'er to oor1"ow up to twice this amount on the oap1tal market. In

addition to finanoing various industrial, power and other projeots, the Company
has inveated in a number of Development Corpora.tions (Nigeria J the li'edera'cion of

Rhodesia and Nyasaland),~ Tile Colonial Develo~nent Corporation, initially

InterUEl.tional Finance Cor oration Third Annual Re qr~ 1~28 ...12?~" page 11.
AmO~lg i;te investments in 1959 ,,'t-HJ eo loan of \ .• 5 fuilIion to an Ind1an...o,med
oompany~ Republio Forge, for the oonstruction of a steel forging plant near
r~derabad, the rest of the initial ooat of $3 million to be finanoed by a
public ohare iasue and by a United states firm) steel Improvement and Forge
Company J whioh has signed a ll.\anagement and technical assistance agreement for
the first 'tw'elve years of the plant' a operations.

E.g. the B1nduotan A1Ulninium Corpor~tion" a joint undertaking organized by the
Kaiser Alumim,Ull and Chemical Corpol;'a,tion of Qakland, Cal1t'ornia J and the
13irla interests in India" in whicb the ~port...!mport Bank part101~ted to the
extent of' *13.6 million in a total investment of over $39 ndllion (ExEort•
.Im;eort ~nlt Preas~e.leaaeNo. 532 of 27 January 1960). . ·

j{ Outlined in a speech delivered by the President of the Export-Import Bank at
the Investment Dankera Assooiation'a Convention held at Bar IInrbor) Florid~1

on ; December 1959.
~I See Cnmd.. e~71. ~eunit~d J~in~doml~,", ;~~te. in Cqmtnonwealth. Dev~l~1?ffient.
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financed with public cspital but empowered to borrow on the market, is authorized

to invest in association Vlith private enterprise, tbough in fact it bas mainly

been connected with the financing of' government sponsored projects.!!

121. French public financial aid to the members of the community is administered

tbroufif)l two main chunnels: the Caisse cBtltrale de Cooperation Economique (the

former Caiase centrale de la France d'Outre~Mer) and the Fonds d'Aide et de...
pooJ2eratiou; (FAO) (the former Fonds Cl. 'invBstissement et de Developpement

Econ0ud;gue et Sociale (FIDES). Both these institutions have increasingly invested

in association with private entrepreneurial funds, chiefly in large mining

enterprises. Among the projects fOr which they have provided finance are the

Fria international bauxite and aluminium consortium in Guinea and the exploitation
2/

Of manganese ore deposits in the Gabon Republic.~

Beve~oPffient Banks and Corporations in Under~developed Count~ies21

122. A large number of development banks and corporations have been established

in under...developed countries in recent years, most of them either wholly or mainly

with public fUnds. Some of these instit'\ltiotl~, mainly those created in the last

decade, have benefited from technical or/and financial assistance of foreign

governments, foreign investment corporations and the International Barut. The

establishment of new develo~ment baruts has been urged by missions organized at the

request of governments by the IBRD and the United Nations. ,:n the United sta.tes

a report prepared at the request of the Department of state has recommended that

the nU.S. Government give further encouragement by means of financial support to

soundly orga.nized foreign development banks lt a.nd ttundertake to supplement the

reSQurces of American financial institutions prepared to invest in private

enterprises contributing to economic development in less developed countries tI .!Jj

y Ibid.

gj See United Na.tions Economic Survey: of Africa since 1950 (Sales No. 59. II. K.1),
Chapter 4, page 200. ,

21 Much of the infol"ttJ.8.tion in this section is derived from Problems and Practices
of Develo12ment Banks by Shirley Boskey" published for the IERD by the Johns
Press ,. 1959 if

Y ~I'andin6 Private Investment. for Free World Economic.Growth. A special re!,ort
by Mr. Ralph Straus prepared at the request of the Department of sta.te of the
Un!ted states Government (Washington" D. C.. J 1959)" page 16.

I
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123. The activities of development banks vary considera.bly in scope within their

declared aim of promoting economic development. Some have undertaken to finance

and operate large government investment programmes in the fields of mining,

petroleum and manUfacturing. A few, such as development banks in Brazil and Uhile
and the Jamaica Industrial Development Corporation,have played a mOre general part

in the programming of economic development. This feature of development banks is

mainly typical of their earliest stage. If the basic aim of development banks has

remained unchanged, experience acquired in the operation of development projects

and the increasing tendency of under-developed countries to encourage private

productive investment bave led. to various modifications in tbeir functions" their

administrative structure and the scope of tbeir financing activities. The statutes

of some development banks authorize them to establish and manage pioneering

enterprises not likely to show returns soon enough to be attractive to private

entrepreneurs, and then to relinquish their interest as soon as possible after

these concerns have proved economically viable" leaving their future development to

private entrepreneurs.

124. In recent years development banks have concentrated on stimulating private

enterprises by helping to remedy the shortage or absence of medium- and long-range

capital and equity financing for industrial ventures, and to bring promising new

i4vestment opportunities to the attention of p:rivate businessmen at home and abroad.

Thus the Industrial Credit and Investment Corporation of India Ltd. (ICICl) has

under,vritten pUblic and private issues ano offer~ of sale of industrial securities;

made direct SUbscriptions to such securities; made se~~ed loans in rupees,

repayable over periods up to 15 years; made similar loans in foreign currency

for payment fdr imported capital equipment and technical services, guaranteed

payments for cl"€dits made by others; announced it wa.s ready to assist elients in

the preparation of investment proposals and to make available or to find technical

and managerial advice and services both in India and abroad.Y The Dev~lopment 13ank

of Ethiopia has the );lower to malte, guarantee or participate in loans to any

industrial, agricultural or business enterprise on such terms and conditions as it

shall deem appropriate; to purchase, hold and sell stocks or other evidence of

Y The ICICI A Source of Capital for Private Indust!¥ in India. The Commercial
Printing Press Private Ltd., Bombay 1959, p. 6.

"'- /... .,



"..-

owner$bip or any industrial, agricultural or business enterprise; to borrow money,

tlot!l.tloans and issue bonds. The Industrial and Mining Development Bank of Iran
mll--help to develop j encourage and stimulate private industrj.al development in

Iran by making medium- and long-term loans and by investing in share capital;
will promote and halp to develop a capital market, guarantee loans and oommitments

of other investorsj and previde technical and managerial assistance to Iranian

industry.
125. Moat of the development banks established some yea~s ago are pUblic

institutions, owned and n~ged by the government or sometimes jointly by
government and private capital) the latter baving a minority interest. Recently
however a number of institutions wholly or principally controlled by private

interests have been established, including the Industrial Development Bank of
Turkey, the Industrial Credit and Investment Corporation of India, the Development

Finance Corporation of Ceylon) the Pakistan Industrial Credit and Investment
Corporat1~n and the Industrial and Mining Development Bank of Iran, all of which

received initial assistance fron', amongst other sources, the IBRD. Several other
taevelopment banks have been established under private control although their

initial capital has come largely from pUblic sources, including the China

Development Corporation, the Industrial Development Bank of Israel, the

Agricultural; Industrial and Real Estate Credit of Lebanon, the Industrial

Development Corporation of Malaya, the Industrial Bank of Syria.

126. Private investment and conn:nercial banks, insurance companies and other

institutional investors and large industrial corporations have begun to participate

in the financing of development banks. The statutes of several development banks,

including the Industrial Credit and Investm.ent Corporation of India, the Pakistan

Industrial Credit and Investment Corporation, the Industrial Development Bank of

!l.'urkey" make express provision for foreign :Participation. Four United states

private investors bave subscribed $250,000 each in the Industrial Credit and
Investment Corporation of India, in which forty-four United Kingdom investors

(eight Eastern Exchange Banks) thirty leading insurance companies, the Commonwealtb
Development Finance Company Ltd.. and five industrial corporations) have invested

a further $2 million. Foreign participation in the Pakistan Industrial Credit and

!nveatn1en't Corporation amounts to the equiValent of more than $1.6 IIl11lion:

/ ...
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United Kingdom and United states investors have subscribed'; million rupees each

ar,d a group of twelve Jnpnnese foreign exchange banks a further 2 million rupees.

Belgian, French, German, Italian, Netherlands, United Kingdom and United states

investors bave supplied 40 per cent of the $5.3 million share capital of the

Industrial Mining Development Barut of Iran.

127. Some development banks have attempted to induce foreign businessmen to invest

together with them. Being familiar with local conditions and the credit-worthiness

of local entrepreneurs, they are in a better position to uncover good investment

opportunities than foreign investors. A special committee to attract foreign

participation in industrial ventures has been set up by the Corporation de Fomento

de la Produccion of Chile, which has offices in New York and Europe. The

Industrial Development Corporation of South Africa has managed to obtain

participation by foreign enterprises in projects Which it has developed.

128. Development banks can play an important part in tbe mobilization of local

savings) which may be available in considerable amounts );/ through the creation

and organization of a capital market. Some banks bave sold their oWllsbares to

tbe public, and some have attracted local investors in their owa financing or have

underwt'itten issues of new securities.

129. Commercial banks, industrial firms and trade associations took up the entire

initial sbare capital issue of the Industrial Development Ban1{ of Turkey, but its

second issue, four years later.l i,re,s oversubsc:- ::.t;~d, and attracted large numbers

of individual subscribers. Rupees 1.5 crores of the authorized capital of

rupees 25 crores of the Industrial Credlt and Investment Corporation of India

Limited were taken up by the general public as the result of an offering in

February 1955- One third of the initial share issue of the Pakistan Industrial

Credit and Investment Corporation was taken up by public offering. The first

public debenture issue of the Industrial Development Bank of Israel was taken up

VIithin two hours.

Y "In many under-developed countries, including India, the amount of capital
ava.ilable for investment is often surprisingly and inexplicably large"
(Report of an I13RD mission to India unpubliShed, quoted. in William Diattond,
Devel0p!ent Banks (A publication of the IOOD Economic Development InstitutE:.)
1957,page 10).
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1;0. Through the issuance of ~articipation certificates Nacional Financiera

of Mexico has pla.yed an important role in the formation of savings and

investment habits among the local population. Since 1941 their circulation has

grown from 7 million pesos to 1,130 million pesos. Through these fixed income

cer'cific~tes Nacional Financiera acts as an investment company, managing the

common fund of stocks and bonds represented by the respective certificate issues.

In May 1956 a new security ~as floated, the certificate of industrial

co-propr1etor~h1p, differing from tIle participation certificate in that the yield

is vnrJuble~ The Common fund co-owned by the certificate holders is composed of

equal amounts of stocks and bonds, so that holders are guaranteed the minimum

yield derived from the bonds and partici~ate as well in dividends declared on the
stocks. During their second year the co.pro~rietcrstip certificates paid a

dividend of 8.9 per cent.1I .
131. Foreign owned development institutions have been active in develoJ;ling

capital markets in Latin America. The Deltec Corporation, a private corporation,

which operates chiefly in Argentina, Brazil and Venezuela, but has recently

extended its interests to Colombia and Peru, ~as founded to develop capital

distribution and underwriting facilities in Latin America. It also arranges for

the placing of Latin-American securities, chiefly of subsidiary and associated

foreign comJ;ldnies, on the Western European and United states capital markets.

132. As yet development baru<s and corporations rave not made any foreign issues.

The number of potential foreign investors interested in acquiring bonds and

shares of such institutions is somewhat limited, as development banks cannot offer

a high rate of return. Dividends are in fact limited by la~ in the case of the

Industrial Ballit of Peru (6 per cent), the Industrial Development Bank of Turk~y

(12 ~er cent) and the Industrial Credit and Investment Corporation of India

(12 J;ler cent). HOWever the bonds of the last named, like those of the Indusvrial

Development Corporation of South Africa, carry a government guarantee.

4. Tax Measures
iI: •

133. In their efforts to encpurage the investment of foreign private caJ;lital in

desired projects, governments of under"developed countries have increasingly

...

11 Nacional Financiera, e.A.: The Expanding Mexican Econo~l' pp. 24, 25 (1959)~
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resorted to granting tax concessions to favoured activities. Such tax incentives"

which are often featered in comprehensive investment laws, are usually applicable

to foreign and domestic investors alike. Their impact on the foreign investor

is conditioned by the operation and effect of his home country's tax system.

Whatever the importance of the tax factor may be in the investor's decision, the

tax burden with which he is concerned is the combined burden of the taxes levied

on his foreign operations in the country of source and by his home country.

p,jJ., As a :cesult, tax incentive meas l lres, and all '\~ax obligations" in the country

of investment must be reviewed from the point of view of thej.r ultimate effect when

taken inconjunctio~with the tax levied by the capital-supplying country.

(i) Measures of Ca~ital-Supplying countries!1

Unilateral Action:

135- Capital-supplying countries have reduced or withdrawn the1.r tax demands on

foreign income,gJ in order to accommodate the primary taxing power of the country

of investment.1/ This has been done chiefly through measures for the avoidance of

double taxation. In a number of countries, including Canada, Federal Republic of

Germany, Japan, United Kingdom and the United states, the avoidance of double

taxation is effected through the so-called tax credit mechanism which consists in

deducting the tax levied on f.oreign income in the country Where it arises from the

tax due thereon in the investor's home country. As a reSUlt, the taxpayer's total

3/-

For a comprehensive description of the vario~s measures Offered by capital­
receiving and capital-supplying countries, see especially the follOWing
earlier Secretariat studies: United States Taxation of Private United States
Investment in Latin America (Sales No. 1953.XVI.l);' Taxation in Capital­
Exporting and Capital-Importing Countries of Private For~~gn Investment
(documents E/2865, 2; Yay 1956 and E/3074, ; June 1958); Inte~national Flow of
,Private Capital 1956-1958 (Sales No. 1959.II.D.2)(See also footnote 2,
'Foreword) •

It should be noted that the tax demand of the capital-supplying countries on
foreign investment is substantially limited to the income tax (and in a few
countries to the wealth tax, which largely follows the same rules as the
income tax), while in the capital-receiving country foreign investments are
liable to the entire rarlge of (direct and itl.dil'ect) taxes.

"
The principle of this primacy was affirmed by Economic and Social Council
resolution 378.B.II(XIII) on International Tax Problems of 10 August 1951.

I ...
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liability amounts only to the higher ot the two ta.x.es1 and1 since tJle tax levels in

most under-developed countries are below those of the major capital-supplying
countries, the foreign tax burden is wholly absorbed by the latter which collects

only the residuary tax amount. The tax payable by the investor on a given income
is thus in principle the same whether that income is derived from foreign or

domestic investment.
1,6. Other countries, including France, Italy, the Netherlands and Switzerland,
eliminate double taxation of foreign investments by virtually exempting corporate

prOfits derived from foreign parmanent establishments (i~a. branches) and dividends

from qUalified foreign SUbsidiaries;~ in the Netherlands the same privilege is

extended to SUbstantially all dividend income of holding and investment companies,

while Belgium reduces the proportional tax on foreign profits to a fraction of

the regular )."ate. Since, as already indicated, tax levels in under..developed

countries are generally lower than those in capital-supplYing countries, these
measures go beyond the mere elimination of double taxation: they decrease the tax

on foreign income beloW that on an equal amount of domestic income earned in the

capital-sUPPlYing country.
137. Such advantage is also available to a. broa.d range of foreign investment

activities under the tax laws of the co'mtriea Which in principle rely on the

tax credit for the avoidance of double "taxation. Thus Canada grants full exemption..
fo~ dividends paid by foreign subsidiaries of Canadian companies as well as to the.
profits of the foreign branches and subsidiaries of so..called Foreign Business

C~rporations, i.e. companies which carry on their business, and maintain their

assets) wholly outside Canada (though currently no new applications for this

special status are being entertained). The tax laws of the Federal Republic of

Germany exnpower the tax authorities to accord special treatment (up to complete

exemption) to income out of foreign business activities which are of interest to

the German economy. The United States grants an outright reduction in the tax

1 k

11 France grants a substantial reduction for such dividends.

thei:

RQm:l

l.:.n.-.;" *

tnrn~

tax,

t\n lU

from

LI:qll

f . j I'

thc; 1

t':l (;:.1 {

fr Id:



159 v lfue d.ro,f-t ]lorel.gn nw·(;;.;: tmenti Incentive Act currentlJr pending in the United

St::-;l,:I;I_~s congre~1s?:.1 8clC.ks t() enlarge the rtL"lge ()f t:hts iiax dei'(~rX'al J?l"iv:U.ege by

~;xtending it to so ...cal.led ];o!'t.~:lgn :Sus'incHz Cor:I'::hH·nti(Jne.1 defiutZ;d. as Uniteu Sto:tes

coprpa.nies wb.:i.ch are almost wholly €:l1gag~~d. :1.n foreign. operatlo!ls «& The Act 'Would

eno.ble quo.J.ify.1.ng United St.at;e~~ eompanies to S8cure ta.x deferral privileges for

profits earned not only (as at present) tb.rough foreign subsidia.ries, but also

directly through foreign brancb~s. In addition a Foreign Business Corporation

c:ould. act H.e, i;.l }:()lding cC1I!'uny for. c(;V'E';J:nl fCl'cdgn SUCf3idiul'ics through llhicll

1}"t'o;t"j 'Cs could l)f_~ fihi.J' ted,.~ freo of United. till..h. S 'tu::-;, :t'l'ClU Cl:e :f.'OTe.::l.gJ:). operation to

another.. Tb.:i.ll .would enable a Qompany to finance a new fore~,gn venture out of the

accumulated profits of' an earlier one without attracbing tax while a.t the :present

time 'chis could only be done 'thrOUgh a hold.inS o0m.Pany established in a tihird

country ..

,
rate, curretlbly from 52 to ;8 per centJ to companies which derive practically all
their income from act::iv(.~ busiupss operations in otll~;l' countries of the Western

Heroi r;phere (fJo ...called Western Hemisphere Trade nOl"pOrations).

13B. One of the most. important ~·ax fo.cdlities for foreign investment by United.

Btaiies corporations reoults from the fact; that under current rules (common to a

llluuber ot' tax systems) protlts earnod on foreign opera.tions which are carried on
tlll.'ough ~o1!ipanles inco!'p'oratE~d abroad are considel'(:.\d to be outside United states

tBX ,jurisd.:lction unless ancl until. they are remitted to tile parent cOn1pany in the

fO:l'.1n of dividends.. Dince foreign :tnvestment by United States manufacturing

companies is j.ncreasingly carried out through SUbsidiaries, and since a

811bstantial portion of' the pro:fit5 ot' f,ore:J.gn sul'>sidiaries is :regularly reinvested

and" therefore;, do~s not bece;'me tax(ib.le income in the hands of ·the United. States

Do-rent companY1 a cons:I.d.ers'ble part of fore:tgl'l invE:S\;ment income is thulJ 'Withdrawn

from United States taxation", Even :l.f the foreign subsidiary is ultimately sold or

li(ll,rldatE.~d, j,tn accmnulated J;lrCtf:':i:tg w:tJ.lb(· 'to:>\:s.ble only a:t the preferential capital

f!/lim.i rate. 1I1ol'ei,e;n ':Ub·1id,.i:~Jies ure leGs generally uf~ed by mining and petroleum

..ompan~io~1 bu.t this is d'l'1"~ '\:.0 the j~act that they can secure important tax

iJ"lVan1;n,ge.:.·L' thl ('ugv thc:' P\,·:r\,;~::nta.GE: (1.8})leti(ln l)llowam~fi'1'j 'ivhieh are G,":J~~:1,lH:ble under

the United Sta:tet1 tax lnv fox' foreign (I),~J well as domestic) opera.tions in thes~

.fieldS)}

/ ....

........
:tn the case e.gMof oil wells, the allo",rance amounts to 27 1/2 per cent of
gl"OSS income e

H.R.5J 86th Ccngress, 1st Sessi6n (t~e so-called EoggsBill).
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ll~O. In 'th~~ Uni;ted Kingdom, 0. 1'o1'e180 aubaid1ul'Y ill reoogniz.ed (,La being outside

UnittHl Kingd.o.m to.x. ~)U:\'iBd,1ction) only when its tl,ctuo.l cen'bra of Inl;l,no.gement 16

locntm\ ~),brou.ll ... 0. C'ond~tt1on not at) l'eo..dily t"'ulfil.1Qd as that of foreign

1ncorporutiQn. The 'tax deferral pr1vil~ge Wo,s, ho~evur, extended in 1957 to

<lOtnes'c.tc compo.niea excluaively engaged. in foreign business ope:r,'a.t10l1S (so ... co.lled

OVe1.~atH)'B f~ralle Corpo:t'~tionll), but Qnly :rOl~ pl"Qt'i'ca which they dex'ived dil'ectly fl'()ln

£oreigt\ 'tu~ancl1ea 0),' f:t'orn other Ovet'aeo.s ~ro.de Corporations and. !l(:\'b alao ... uo in the

OlUte of thE\ !rX'0l'oEJed Uni'ted Statea Foreign Iluaineas Corporations .. for dividenda

race1v0,1 :f'rom the:tx' f'cre1gn s\\b01dio.x'1ea • Thus Overseas 'rI'aCte Corporations (.~~umo·t

bt} \lsad no holding eompunies for opera.'bions thl.~t)\lgh ~lubs1d.1l\rie6 resident in the

(~Ot'Ultl'Y .1' investment ... 0. requ,1renlen:b in a number of cap1'tal ...x'ect:dvine; countriea
(at lea.st for qual:tf1catiene fer tax concessions) and 0. business preference in

many ·types of fore1en operationa, especially 'chose with local capital
IJ~l~t.:LQlpo.'ciat) •

:B:ilo,'tel'l\l Action Inte:t'nationo.l Tax Ap;reementsY
~~"'.'lJll , 0( _ ........... ._ q. , '*'_

.141. Tbe nn11o.teral provisions revieVled BO :1:'0.1' may be furth€lX' Ercr€lng'thened

thro'l\gb thtjl use of bile;beral tax 1,1,greementa. Over the last fif'teen yea.rs the

tlfltWOI'k of these a.greements bus been rapidly expanding among developed countries,g!

and yet until quite ~ecerrblY very few aucn agreements had been ~oncluded by

indepenc.lent \tnder...developed cO\lntriea, except among members of the Br!tiah

Coromonwt~l\l'th}mn:1nlywiti" the Un:tted l\ingdom~ This is now beginning -to Change:2..1

11 The preflent discussion relates only to general income tax agreements which are
most rolev~nt 'CO the promotion of foreign 1nvestmenta. For the texts and data
on the atntua of these and other types of tax agreements, relating e.g. to tbe
tnxation ~f international transport enterprises or to death duties and gift
taxee, see ttInternat:toof.',1. Tt.\x AgreementE1 l1 Volumes I to IX (Volume I ... United
Nat1ono S31es Nee. 1,48.xVI.2! Volume II ... 1951.XVI.l; Volume IV ~ 1954.xVI.l;
Volume V! ... 1956.xVI.lj Volume VIr .. 1958.xVI.l; Volume VIII ... 1958_XVI",1~
(superseding volumes III and v) and Volume IX M 1958.xVI~5).

~I More than ~ne hundred such agreements are ~t present in force.

21 See HGetleraJ. Agr~etnenta for the Av.ida.nce of D0uble Taxation witb Respeot to
l,l!axe8 on Income covering Under...Develop$d Countries and Territories" Anuex Il!
of the pr~sent Report.
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S\reden) the United Sta.tes and the Federal Republic of Germany have already
concluded a numbel" ()f aEP.'eellle.nt,f~ with 06pit,al"l'cc~ivint! countries and are engaged

:tn negoti(ftions with othel"~l' In 19,G for the i'il.'st 'l;·:l.mc u tl.rt1n .Amerit~an coun:bl'Y',

IIondul'us, became El party 'to such un ugl'eement (wi,'ch t;he Un!ted States). Ceylon,

Gh~lna" India, the l~ede:rat:l(')fl of Mnl{lY~\1 Pakistall u!ld the Uni'hed Al'ab 1~epubl!t1 u:re

mnong the co\.mtries whioh have concl\ld(~(l 'cnx agreements o:r are r~ego·tiating thf~1U

w1th major calJital... supplyi,ng (}o1.u'l'cries.

J.hf~ .. The l'eluctance of nmny under...develo11t!!(1 countl'j.es to enter into tax. ugl'ccments

ha~1 presumably been due in SOUle part to tihe fact that double taxation lnlS already

lm:,'goly eliminated by the ul1il{\'ce:ral measures o\1tlined above. Mo:t;"eovel'" they stood

in (lome cases to 10so revenul':.\t since .. under the tX'£\ditiOn€ll ;pe.rbtorn 01' these

agreements a'3 negt)'c1t:\'ced betM€~tm deveJ.oI)e<l Ct)unt,:t":i.cs" dou'r,Jle taxation of ce:t,.tain

categories of income, especially dividends) interest and royalties, was frequently
avoided in !)ul"b by limiting the 'tax leviod ~lt f;iQUrCm" i.e. b:{ the capit~'l,...

receiving country.

ll~3. It is significant. that in SOlue of the ugl'eements :t'ecent.ly signed or

currently under n~gotiation by under~developed countries this ap~ronch no longer
:rul1y prevails. Thus the agl'eements cQl1cl\~ded by India with oweden and the
United rtates do not require u reduction in the Indian source tax on income from
cap:l'tal received by foreign inveErcors but· p1.acc 'che. b\.lrd(~n of. avoiding double

taxation exclusively on the capitul~au~p~ying country ~ through a tax credit in

the l;aae ()f the United States and through ()utright exemption in the caSE;1 of' Sweden.

In faot a nunlber of' these agreements greatly increaoc the fO:l.'cd.8n investol" fa
l'elief from the 'tax imposed. in his home country and thus give him a sub~itani;iaJ..

tax incentive, This is Illost clearly seen in the case of Sweden whose tax law

provides no general double taxatiolJ. relief ,.,hile hex' ttiX treaties provide for

exemption of' foreigll bl'unch p:t'of:lts as well as 1 in most of these treaties" of
foreign in-tercorpOl'a'te dividends.. The Federal Republ.io of Germany1 which alloW's

a tax credit under her tax laW', offers in her ta~ treaties With India) Pakistan
and the United Arab Republic (Egyptian Province) outright exemption for the
profits derived from foreign branches and ~ excep'c in the last-mentioned treavY ~

for the dividends from qualified subsidiaries. Under the ag~eemento cox~cluded in
195G/57 with many of her overseas territories1 France exempts from proportional
tax the dividends paid out of profi'ha from these 'tierr1toriea ... an important

• t •.



Cbange fro~ the rule prevailing 10. the absence of a tr~aty. The most significant

1n~ovation in this field is the inclusion by the United states In her current tux

apoelMlt\.t negotiations with \~nd.er-developed countries of the ao-ca.lled tax-sparing

pr1vilege, \lorler which the United Sta.tes investor wO\.11d be allowed to cred1 t

_&a10.t his United States tax on hie foreign income not only the foreign ta.x

actually paiJ therson (as under the nOl'wal tax eredit sC'heme) but also the a.mount

of the foreign income tax which was aba.ted by the capita.l-receiving country a.s 11.

special lovestmeut incentive.!./ This new' privilege le of' courl:3e not needed for

non-repatriated profits of foreign subsidiaries which enjoy the benefit of the

deferral prIvilege. In tha case ?f ·'epatrie.teJ profits of subsidiaries and of all

branch pro!'! ts, bowever, ta.x-aparing 'loT:! 11 prevent the nul11 fication ("If the13"';

incentives by the tax crbdit under vhose normal operation an incentive reduction

in the foreign tax merely reduces the credit deduction and correspondingly

increases the dOU1e8tlc tax leaving the Investor~1J totnl tax undiminished by the

eonceB~jon but e:\i fting part of the ta.x revenu.~ from the l.'ouutl'Y ef investment tn

the cap.1.tal ... supplying countr-y. Here the ta.x-fipad.ng pr:tvU.ege will result in

an outright reduct.lon of the investor l tl total ·U:J.,K. -Liabi 1i ty by the amount ofc.he

tax sf:i.crifice ('nncedeli b:r -t.he capttal-r~c,...tving eountry.

144. Tb.~; .negotV\tlc1n of ta.x af~reeltent$ along thet;e linfl!8 with e. growing numbe.r

of under-develoI'ed .~('unt.rtea rfL1y thus be expel~ted l'l..1rthe!' to ado. to the tax

beoe.t:i ts a.lrea.dy ave.liable tc foreign i \lveetora under the tax la'ools of their home

countries. T.t .,;-111 \:le noted that both the tax.. sparing a.nd the def~rra1. p'r'ivilegf~B

are re8ponsi'V·~ t('\ the deaire ()f under~developed cc.untriea fOT promoting only

productive long-range investments, since their benefits are restricted - 10. the

latter case to retained (i.e. ,largely reinvfsted) profits, end in the forrr.er case

to those ventures \Ilhich have qualified fer apel'ia.l preference in the capital...

't'fI't:eiv:l.o.g cou.ntry itself.

}j It sh,)uld be noted that this privilege "111 not a.utomatically extend to
all tax incentivel' avnilable in the co-contractin.g country, but only to
those aelectedconcessions ~1ch are specifically listed in each treaty.

1
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investment ..

(il) M~ua,~r:~E..0f_ ~a;eitfll.-Recei ving Countri~

ltTaxation in Capital...Exporting and Capital-Importing Countries ot ~'oreign

Private Investment U
, document 1':/2865, paragraph 29.

As an illustration) it may be noted that the United States Treasury
recently estimated its annual tax revenue on the lnc~me from United States
direct investments abroad at $240 million (Hearings before the Committee
on Ways and Means) House of Representatives, 86th Session, on H.R. 5,
Foreign Investment Incentive Tax Act, 7, 8 and 9 July) p. 43). This
may be compared to the total value of such investments of $25,,2 billion
and to the annual income thereof of *3 ..3 billion in 1957 (International
Flow 0f Private Ca ital, 1 -6-1958, United Nations Sales No: 1959~II.D .. 2,
Tables 7 and Yet it must be added that United States investors continue
to give to changes in the United States tax treatment of foreign investments
first place among measures apt to facilitate a growth in such irveatment
(see the replies to two inquiries by the United States Department of
Commerce: Factors Limiting Unite?- States Inyestmen:x .Abroad - Part 2 ~ ;t}~siness..
VievTa on the United States. Gov~rnmentfs l'91.e:, J952, p. 6; ~es;eonees to,l?u,eine'.!J,
Quesyionnaire Reaard1ngl?rivate Inv.estmentAbro6.~ 1959, pp. 12-15J 4;}.
See 'lSelected List of Official Texts Conoerning Foreign Private Inves1:i.tnentl
in Capital..Receiving Countr~estl...~ II to thi5 Report •

145. \·n~at preceie6 shuuld corJf:i.n:a the conclusion stated in an earlier 8eeretariat
11 .stud,y- that 'the n:a,Jor capital..supplyillE' cnuntries have substantially eliminated

th~dl t,tiX del:.ands vn f'Jrt:1.gn income as a p0ssiule deterrent to foreign investment,

'.~LJ tluVf.' (:ul.y H I1mited m.argin left for future measures which might provide

~>uo$1.antial additi.onal incentives to such investmcnt"Y The tax treatment of

f'Teigu luvestOl'G thUG Cl.,)me~ l&.rgely under the control of the country of

J4(1 .. TilE; d..·velopments des\.~ribed above have opened wider possibilities for under­

dt:veloped eount:ries to offer effective tax concessions, even to investors

i'r"::'ll countries which rely ('hiei'ly 0n the tax credit system for the elimination

'f dcuble t,axat:Lon.. Guch CO.nCt:<:.H3'ions are todA.y available in moat under..developed.

ccuntries for th~ selec toive prcmotlcn of' invest:r..tents which may be expected to

w;:iu.~ long-range contributJon~ tu their economic development •.2/ The concessions

mti.ybt:: divide:d ir"to two main groupa: those which are designed to remove tax

'lmpt,;uiments, i.e .. tax burdens wnlch might stand in the way of successful operations,

am! those ''Ylhich arE" J.ntended to lend special attraction to favoured types of

• •
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147. '!ax ilu!uJdimento to inve~rtment flciw from elelnent~~ in t.h'~ 'tax ::;tl'uctut'E' \·,rhich

are nut (\dl\I~tnd. to tho r€Hluirements of modern industry. The revenue bUl.'dell lllC.y

be weighted. on the IJide of i:n,<1irect taxeo, which Imoh up -the CQfJts and priCet1

oi\ in{luGtr.tu:t prQuuctG while cutting into the m~),us conmun:ption nlt.ll"ket~l on '\vhich

lt10deru inu\tf.itry must rf.tly. In many caoes,. moreover, t::.u'if'fs I'.\r(~ 00 s'tructurcd

$~) to !~l(\ce huavy burdeno on the irn:(lort requirements or industry fl.)l' mr.~chine:t'Y

am1. t·~~w mo.tc'.l.';tals. The income 'lw,x, in itself a basio cl(.~mellt of' progressive

tOXl:7~tion, may not be geared to the develo1"1ffient of industry,. !>(lrticw.:-\rly l~rge­

scale indur.rtry, i "t corport.1te t'orm 'beco.1.use of its rudin~0!l.tury C1K\1'l1ctcr.

~vhile these de.t'ects have been 1;lidely recognized and ore the object of' efforts o.t

'tax lllodel'nizc~ti()n in many countrieJ J in.vestors c~mn.ot H'\iuit the ~110'i :progress

ef' t£\X l.'eform und mus'c, in the mco.ntiro€:,t rely 1,)1'1 l'elief' through specinl tnx

lt~8 jj In (\ number \:)f' cotttxtr1cH), therefore, such c(;)nccHsimw are the 1l10~~t vt.uuable

of the tax concessioXls cur:t'~ntly avail.a.ble. Of' :nw.jo:r importt\nC(,~ :,.'\re tariff

ex(;~ro.ptionG or ):'ed.uctiorlS on illll1orto of' c£.\pitaJ. goods and materio.lB needed for

the inE.l'ca11l1oti\.m of 'the ente:t"prise. }1easureo of this type are tivll,:il:.J,ble in almost

a.l~l cuuntrieo ''1here import duties cotlotitute Iln im:Vul"ttJ,nt burden. The~le

couceosiul1G m~\y be c;)tten(led to muchirlel"Y und rOM materioJ.s imported. during the

stt'bsequt.:rnt opero..tiotlG of' the entcrpl;'ise, though usua.lly fo)': I;). limited. periOa.,Y

p$l~ly bocQ\.l.oe oi" the IleeCl. to limit the loss to the public revenue and partly in

the expecttxc:ton 'thn.t af'ber a l:1\1lUbi:)r \.,)1' years they' 't{ill no ~ongHr b<'1 needed. - e i thel'

l]t;caun~~ -the t[n'if±' 'tvill, he..ve been mudified SI) at.) to relievt1 tile burden on needed

ind.uGtr:tGl imrJortn or l)ecause ElOIne of tbe imports '\fill ha.ve become available from

domestic. ffiCtl1ttt"[\cturerG.

llt9. nevol'/;.l.l countx'1es exempt tho products of approved. enterprises from export

taxes in 01.'(10)'.' to multo them competitive on the ±'uroign market .?j Similar

Y Thtu:; the t1JUo ...liro.i't vario:J betveen three and. ten :yeurs i.Xl 0. number 01' Latin...
Americ"ul .l.a'\'1s" o.ccording 'hu the vo.1.UEl I>~ lr~$H1fico. t:1nn (..'\1"' the ElHtnl"l\l'tl.'\eS
ill' 'tb.et~e 1i, fS the qUo.n'titun of the c()ncesoion o.1St' may vary on the same 't.1s,sis
(e .g. f'l"om 30 pel." cent to 100 per cent in EC\l.ad~'l·) 11

gJ The Nicaragt\l:Ul lOM expl"eosly limits the concew~Jion. to so much of thed.u'cy us
tl1e il:ltel"nfxtional :rn.o.rket situation l;'equires '.
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temporary c\.-)llcomJious are avail~,ble for otber im1.ircct 't:.ux.es wbich U1UY be

cOllBillol'(,a plll"tieulul'ly burdensome 1'01' the cost stl"UctUl~e of the enterpl"ise and

the xnurketubility of its Pl·od\~ctS.Y
150" Other tax incentive£) (.xf' this type ro."e uddressell to ;t"emoV:'ng specific defects

in 'the inc~'lme 'tax syst{?m. Thus a nu.mber of' investment laws g~NUlt ~,peci{,u J.Q(~O

curry-over lJ:t":Lvilegetl llhieh l.)(~r.mit 'l~he averaging ot' tax burdens on :fluctuating
,') I

incomes oYer a period. of years.':::1 This privilege also bene:f.'its finns 'Which have

been granted accelerated deprec:tation a1l0Wfu"lC(~$ fQr new investments J lmt d,G not
earn enough profits tu tal\:e full I;ltl.Vulltage of them during the eaJ;"ly yeal"f) in

,.,111ch they apply.

Tax Advantagest... .

3.51. l\luremost m1l0ug the concef30ions w'ltich serve as specio.l tax adval'ltt\ges to tho

foreign (and d~nestic) investor are the so-culled income tax ho11o.oys offe~ed to

new investment IJ in. f<:woured :f.'ieldo of t.\ct i vity, mostly ma.nufacturing industl"iet3.

Iror an investol~ who is relieved. fl'om all 01' part of the tax ol"uinurily imposed. l1y

his home country1 thia odditil.mal concession by the countl"Y, of: investment is

tt:mtalnount to a subs'bantial increo.se in his ex:pectcc.l net (i.e. after-tIDe) prQf.'it~J.

Tax hQlidc~yo are ineome tax concessions usually for temporary pel"ioeis running

ty:pico.lly £1"0111 £1ve to ten yea.'t,'s (though in 0. fe,., count:~\ieo they may be un low' (~O

two or as high as tw'enty years).. The tax l"emiosion granted lUt\Y be conu;letc, ()l~ may

consist in a sizeable rcduc"ciun of 'bhe ta:x."2.1 Under some laws the exempt:i.otl

period varier; i'lith the amount of capital invested.Y Some countrios limit the

exempti()ll to u giv(~n return on inV9~l'bea. CUPittll.2I DividendD :paid. out of exem!)tcd

profits are frequently also exempt.§!

Y J\mong thane a.re especially prpd,1lction, tur.nov-ar t\lld sales tmte~) 1\

gj This p:t'ivilege is a.vailaPl~ e.g. un<1el" the lawc: of Ecufldor and Guo,temolu ..

21 The l~t:ter is the CLl.$O e.g" tulder the laws of !sl"u,el a.U9- Mexico.

ljj 8~e. e.g. the laMS of the l"edcl"ation of Malaya and. Sudan.

2J E.g. 6 per cent in Burma. and Incl1o." 5 .per cent ill Cay-10ll and Sudan, l~) per cent
ill Afghanistan.

§! Tbis is the c",se, e.g" in the laws of' th.e Fcderaticm of Mnluya., Ghana,? Ind.ia.
and the United. Arab Republio ..

~ i1II IllIlIIlIiI_.-.nw? r· 1 H nrr__IlIIiIfIilII •



'*~ lA_ t\(1A't&1D apeeieJ. 1ncQm,$ tax incentives 'Whic.b. are designed to

~... 1nve,t.aent (and reinvestment) in the creation, renewal or expansion of

~~t1ve capacity. Among these are investment concessions which permit the

_.t1ClG~ taxable income 01' ell or part of the coat of new pla.ot or machinery

;~;:_&eceleuteddeprecia.tion allovancee which allow a substantial part of such
\'_:L'

~ to be recoyex'ed tax... tree out of the profi tB of ~hc first few years of

In the CMe of firms with e. high rate of ::'nvestment, Md of new

..~1.8. senerally, these alloW8n.ces may equal the benefits of tax exemptions

. Cl" reduetion•• In fact, acme laws which provide for both types of incentives

)a1"Id.t the postponement of the use of these specia.l investment concessions until

.atter the tax holiday ~eriod so aa to protect the former from being absorbed by

"the lAtter):1 Others, on th-=: contrary, require the invt:stor to claim both

stmultaneously in order to prevent d~plication of tax benefits.2I
15'. In ~re refined tax systems concessions can be used as directional

produc~1v1ty incentives, e.g. by prOViding special allowances for multi-shift

'WIe of machlilery or by shortening or extending the ~ota.l depreciation period

MpencUoa on whether it is desired to encourage replacement or discourage

un.~onom1c.ally exc.ess1ve obsolescence. Other special concessione provide tax

reductions on account of research vutlays, g1ve special tax t.reatment to foreign

tec.l:u:Ucians or exempt the interest on foreign loans incurred. for the import of

industrial machinery and equipment.

(i11) ~~. ,R:91e of Tax CC?nce~alons in :promoting Forei&n Inveetr..ents

1;4. For the foreign investor broad tax exemption offers mJ\Y dramati ze, and thus

6l"Ou.ae interest in, investment opport1nll ties which might not otherwise attract

att.ention.. Where they resuJ. t in a subst..mtial increase of net profits

(e •. I" throU&h an extended "tax holldai l or through accelerated depreciation

allowances) they sharply reduce the pay-back period and thus the initial risk

inherent in 8. long-range investment; alterna.tively they permit the expansion of

~ ~terpri.e through self-financing without the need for fresh capital.

B.I. a t.be :r~.t1on at Ma.ls.ya, Ghana and JSLnaica•

• ',11'~' ~t, ••1- of tbe In4:i.s.n tax 'b@efit sch~.
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In support of this View, see: International Chamber of Commerce, Taxation
and the Developing Nation~ (Brochure 197" February 1959, pp. 3-4); see also:
Hearings before the Committee on Foreign Relations of the United States
Senate, 9 August 1957, Memorandum submitted by Professor Stan1ey S. Surrey
of Harvard Law School" p. 32).
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. Customs conce~sions in t-llrn allow a venture to be s carted wi th a smaller initial

, inVE1S Lment by reducir~c tht2 C~)st 01' import.ed plant and. erluipment needed to

establish the enterprtse.

1:'5. Yet, since most broad Ctmce::.,sions are gl'nnted 1'0:1.' U limited period only,

the investor' in the lOl1b-l'nnge "ent,ure to which concessions are usually limited

must also consider the normal tux burdens under which he will have to operate

after the expiration ("'i' the concessiolls. F'or 'cIlis reason he may be mere attracted

by a ,.,ell-balanced tax sy~t.em c;e&<.red to a moderate rate level than by the

combination of' all unsatisff~ct01.'Y tax structure wi.th special tax exemptiorJ.s and

J."'ductions .1/ From the Government I s point oC view) extensive exemptions,

especially from the income t:1K, impair 'che revenue structure by decreasing tax

revenue needed for financing dcvelop.ient l.i:l'og:cammes, ami by' undermining the

equit.y of the tax struc turl:' and thereby i tis aCct;l'~;.abili ty to the taxpayer at

large.

156. Broad tax concession schemes ma;y there:f'ol't~ be more appropriate for an early

state of' industrialization. At this point" industry is not yet a major factor

in the tax structure. The investor for his part may be expected to view a

defective or burdensome tax system with mOl'e equanimity if he will not become

fully subject to it until after he has had a chance subs1~antially to recover his

initial investment under the protection of special tax concessions - the more so,

if there is reasonable expectation of tangible progress in the improvement of the

tax system during that period. Tax concessions may be particularly useful in

contributlng an initlal impetus to the indust.rIalization process" which should

become self-generating at later stages.

157. Indeed, as the industrialization process advances the need for broad tax

stimuli shoul(l diminish. Developments in several countries have shown that

Governments kee~ a careful watch on the relative costs and benefits of a tax
concession scheme and seek to reduce its scope (sharply or gradually) by changes



in their l~~islative or administrative approach as the tempo of industrialization

increases.~ At this point the legislative effort is likely to be directed toward

the development of a balanced and development-oriented tax structure and

administration rather than toward the granting of compensatory exceptions to the

deterrent features of an antiquated tax system.

158. Tax concessions may however continue to be useful in channelling investment

(domestic and foreign) into particUlar industries whose development is so

important that special tax privileges are justified or whose conditions are so

difficult that they are necessary. They may also be used, as a quid pro ~uo, to

secure comp~iance with specific development policies, relating e~g. to the

increased use of domestic raw materials or the use and training of domestic

personnel. At this point, with corresponding advances in the tax administration,

special concessions intended to influence investment practices, such as the

above-mentioned investment and accelerated depreciation allowancea, will also

become more fully effective.

159. Limited directional tax incen~ives may thus retain their place in an

advanced tax system, while r ,!eral tax concessions recede, as the industrial

process demonstrates its ab_lity to advance under its own momentum.

5. Exchange and Trade Measuresg!

160. Freedom to transfer earnings and capital and exemptions from tariff and

exchange restrictions are among the most significant measures by which capital­

receiving countries have attempted to attract foreign investment.

1/ ThUS, the incentive legislation of Mexico has gone through four successive
- revisions during the last twenty years which "may be considered to reflect

some of the major economic changes during that period". (Ross and Christensen,
"Tax Incentives for Industry in Mexico" I International Program in Taxation,.
Harvard Law School, Cambridge I 1959, p. 41).

g/ Much of the information in this section has been derived from the International
Monetary Fund's Tenth Annual Report on ExchanBe Restrictions (1959).

/ ...
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(a) Movements of Cap!tal and Earnings

161. With a few exceptions exchange restrictions have been increasingly relaxed

in recent years. An important number of under-developed countries nowadays

maintain a single lfluctuating or fixed exchange rate without restriotion.. at leaat

for financial transactions.

162. Most countries which still restrict foreign exchange transfers distinguish

between "approved" or "1"eg1stered" investments and others. Remittances of profits

and principal are permitted more freely on registered investments. The criteri~

for an approved investment, which are frequently the same as those governing the

grar..t of tax and other concessions, vary widely. Its exchange earning or saving

propensities are nearly always a consideration, as is its ability to bring into

use substantial amounts of domestic labour or raw materials. Investments in

petroleum end mineral extraction are frequently given special treatmen~.

Sometimes particular forms of investment (e.g. loan capital) are treated

differently, thOUgh in most countries equity and portfolio investments in given

sectors of the economy are treated alike. An important, though less precise"

criterion is the expected contribution of the enterprise to eoonomic development,..
determined by its "basic" nature, its location in a development area or the new

techniques it introduces, in addition to the criteria already cited.

163. Qualifying investments in countries which adopt a registration system.

usually enjoy the priVileges established by law or concession automatioally. In

many countries these privileges now am~1Dt to complete freedom to transfer

earnings and capital (Ceylon" India, Libya, Federation of Malaya" Turkey).

Elsewhere, complete freedom to transfer is more commonly granted only to earnings

of approved enterprises (Ethiopia, United Arab RepUblic - Egyptian region),

capital remittances being subject to percentage or quantitative restrictions and

frequently not permitted until an initial waiting period has elapsed. In Ethiopia"

the maximum amount of capital of approved enterprises that may be remitted abroad

annually is fixed at $70,000 for each firm. In the United Arab Republi. (Egyptian

region) a waiting period of five years is imposed, after which 20 per cent of the

investment, including capital appreciation" may be rePatriated each year. A third

category of countries restrict transfers of both capital and €arn1ngs" even for

favoured irNestments. In Israel transfers of profits" in~ere8t and capital On

I •••

T



approved investment. may not exceed 10 per cent of the total investment.. in a.u:,'

on8 year: other investments do not benefit t'rom the~e transfer privlie~t::J.

laming. on foreign investment.s in the Fhilll-lpines eau bp r~mit ted up tl\ n V[U''v l' '\-'

annUAl percentage ot either tota.l earnings or invested CA.pi tal J del-lE"ndi nF, uti t ht.,

nature of the invest.men t •

164. A1J.nost as univereal as the distinction betwet'n appt'oved a.:nd ot..ht:ot' h~vf:·at.ml,>r.t.p,

and indeed arising partly out of the same legislatiQn, is that. betweE.-n Il vldll T.wd

"nwt investments. "Oidtl investments are those made before the la.w, de;:ree \)r

official act creatin~ categories vf investment to which varying exchange and

other regulations apply, aId they generally re~eive less fav(.1Urablt' treatment. than

nnev' approved investments. In India the proceeds of investment.s made bt·fore

1 January 1950 by f'oreigners oLher than residents of t.he st.erlint'~ nres. Ln' Dt..'nmHI'k,

:Norway and Sweden are blocked: f'undl.'1 obtained on liquidut.ton may howevt'r lJe

reinvellrLed in a.pproved Indian securities on which trausfel'B oJ:' tnlp.l'l~S t, though

not of principal, are allowed. l't")fits on foreign ca..lJi ta1 lnves t.ed tn Cumbudiu

before 31 May 1956 may be remi tted at varying exchange j,'t:l.tea, and cay1 t~ 1. 111) t,,"'

10 per ct-llt per &mum 011 the original if'l."eatment on liquidation; in the cuse 01'

new~ approved inves tments J 20 .vel' can't or pro.t'i 1..8 and, on liquidaLion) 20 1\£:1' l;er~t

of capital may be transferred annually.

165. Countries wi'th multiple exchange rates sometimes authoxize t'('ansfe'~'f3 or

profits and principal of investments in favoured sectors or forms at a.

preferential ra.te. Principal and profits of investInel1ts in the petroleum and

metal-extracting industries in Colombia may be transferred &t a favourable

"certificatelt rate. In Brazil, repayments of principal and tl:'anai'ers of interedt

on approved loana and credits not exceedillg 8 per cent per a.nnum may be made at

a preferential rate.

166. Some countries give speci1'ic assurances of' their ability to provide foreign

exchange for these transa.ctions. In the event of an exchange ~~horta.ge in Iraa.

the Government undertakes to allocate a minimum amount from its foreign exchange

reserves for the remission of profits accrued to the foreign investor. If the

exchange thus allocated is not sUfficient, the investor is entitled to export the

equivalent of his surplus profit in authorized goods 'Without entering into an

obligation to sell foreign exchange. Approved investments in Tha.ila.nd may be

acoorded. a guarantee of the transfer abroad of current net earnings.
/ ...
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cl.

;(lhe rules regarding the repatriation of salaries of foreign persoq.nel may be

extremely i.mportant for foreign investors. Where a free market exists) as in many

Latin Amed,can c:011.n.t:r.ies, no J:'estrictions are imposed} but there are countries

wbich J.imj,t salary transfers to a definite perce.ntage or a t'reasonable l1 amount.

Thus foreign employees in India are permitted to me,ke l'eascnable remittances

(ug to £150 a month for sterJ5.ng area nationals) to their own countries for the

S1.J.:I;J.b,(Jrt of' theiT falJl:Llies and to pay expenses the1'e. In Et1:1iopia foreign

'ne,]:' :;wnnel are 8.:LJ..O'~T;2.(j. to rernit up to 25 per Gent of their income (35 per cent,r.u'.J.,n "
foi.' '2mpl.oyees und.er contx'act to the GoverlJment) for f'amtly' maii1.tenance. In

,:;:').\:, Indow:;sis. the maximum perndtted. is 20 per cent, with a:nrmal ceilings of

rUFians 36,000 for those in independent professions and rupiahs 48,000 for

employed peY'fJOXlI3,

(c)

the ..

F'i:r.ms 1.'ec:ejy;i.ng foreign eg:u.ity investment or loans may on that ground) if

prlo:rit;Y" of tb.e in:ilestment or l.oan l,r:; approved" be granted. exemption for their

i.m:ports from qua.nt:i.ta..tive restrictions oX' impo:ct surcharges and also from tariffs

,lbJeh; in some under··developed countries, have been raisect I!a.rtly in order to

f'o:r.·ei.gn exchang,-:. EJ'..CiJDpl.es 8.re Arge:o.t:i.~:L8" Brazil (l)oth exchE,ng.s surcharges

and. ta.riffs) ana. V:1.,et",Nam (tB.riffs only). r:.1uch exempt:i.ons a.re generally only

:c6Bpec:t of c8.pitaJ.. equipment:, though exceptionally they are extended

to imports 0:[ pa:cti:. and, semi-·fj,:o.:i.shed good.s. TJnd.er the In!.'JJ.an sy'ste:m imports

financed bY' deferred payrnents are grant.ed. special exempti.on from q,uantitative

restrict:Lons provided that ei theY payments made prior to shipment do not exceed

cent of the f. o. b. v8.1ue of the pla11.'c and eq,uipment and at least seven

instalments 8.re regu.ire.:L to pay the remainder ,I or initial payment is

limited to 10 per cent, the balance to be lJaid. after production has started in

instalments not exceedin.g the net forei.gn exchange earning or savi.ng capacity of

Special facilities are also granted in India when the total value

e'1u1.pment to be impo!'ted. is smaJ.leJ.' than the amount of !l8'W foreign capital

in for the project.



•• o1fR of pl'eterent1al exohange' and tariff treatment to approved categories

~p u"restment oan be an important inoentive to such investment in primary

,., .... countries 'Wh1ch frequently laok stab1lity in the exchange sector owing
? ,

f1uotuat1ona in their tlX,POrt receipts brOUSht about by changes in world.La4 .. an. 1n.tltability which may be compounded by development policies which

ptult in one way or another in inflation. Measures conferring spec.ial exchange

.-. tU1.ff treatment on all Or some foreign investors have, however, sometimes
'<. • •

. gtv'ea ne. to the c'bjecticn th&t they create, apparently or in fact, El privileged

.JO'.1t10n tor the foreign investor.
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CHAPTER IV

MFASURES FOR THE PROTECTION OF FOREIGN INVm!lNENTS

The Scope of the Problem

110. In discussions of foreign investment deterrents, a primary role ia trequentlf

assigned to the risk of expropriation.!1 In a broader sense this apprehension

extends to all government measures which might tend to impair the ripts or ....et.

of foreign investors, whether directly, as through expropriation, or lndlrectJ¥,

as thrOUgh discrimiM.tory tax delllB.nds, denial of import licences or for.ian

exchange.

111. This deterrent is compounded by the reluctance of many investors to undertake

operatioDs in a foreign country because of their lack ot knowledse ot it. le.l

and institutional framework, the extent ot 80vermnent control over busine.. aDd

the poliaies and attitudes Which guide the day-to-day exercise ot soverumenta~

functions. ~'here these conditions are subJect to frequent chances, especi"~".

a result of go\'ernmental instability, this reluctance is reinforced by the

difficulty of assessing the costs aDd risks of a contemplated venture.

112. The latter consideration my be partieularly important tor 8.11 alld medium

firms, typically in the mnufacturing industries, which have neither the re.ouroes

to undertake comprehensive and authoritative investment survey., nor are no:r-.~

in a position to resolve ~heir apprehensions through indind...l agr•••nt. with

the Goverment of the count1"1' ot investment. Yet it has been found that the••

are also the firms in whose cases at least the risk of expropriation is lea.t

likely to D'Ateria11ze. EXperience has show that the risk ot expropriation of

foreign capital is not the same for medium-sized .nutaeturins firms as it il tor

large enterprises operating in the natural re80urces, plantations and public

"91e tear ot expropriation la. probab~ been olle ot the _in lmped1aent. to
the intenJ&tional flow of pr1w.t6 capita.l ". .tI. (Prom a .tat_.'t ot the
Interatiozal Obaaber ot OCllllmerce OD "AttractiDl Foreip Xnve,....nttt ,

Brochure 200, l'ebrua17 1959, p,. 5).

t ••
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• •
utility fields .=:.' Nevertreleas" any mea8ure imt:airing the assets of any lnvest.or

in a given ~ountry 18 likely to affect negat~vely the decisir,ns of potential

inVeST.Ord in other fields of uctivity und even in other countries.

113. Government.s 01' capital-supplyiDt" anJ ~~pital-recelviueS c(;untries which are

desirous of prGD10tintS the interr;,ati0n8..L 1'1fiw \')1' privs.te capital have therefore
''''I ;'

sought to counteract these deterreuts ty ~ variety of measures.=1 1~108e measures

a.re chiefly designed to provide o.s::m~aucef, either directly agaiust the OC,CUl'l'ence

ot these non-business risks or tOior"'ard the IndemulficatinIl of' the il1v~sto.t', should

they ';ceur. SUch assurances My he 1'ruf'f't"re.i by ilw country (,i' invel:3tment" 'by

the capital-supplying countryr t,y Interr:a. ticna1 trpe, ty.

The Unilateral Appri~ch

~SBurances cy thcCapital-Re~elvin~ Countries

174. Ther(l! are numerous instances ot' unilateral anuuraH,Je~1 on the pa;rt IJf ea.,pital...

receiving countries. MLny of the!':e be.ve cOllstitutlonal 'Pr(\vi~)Lons limiting the

cases in which private pruperty (whetner of fO't'elgu or dcmezti c ownership) m).:~r tie

expropriated (e. g. fQrpubltc nt:!~essity), and d:=fintng the n:anner J.n which tht,~ owne"'

is to be indemnified.

175. Similar provisions are to be f(tund :n special investment ]?!0illot.ion laws whtch

secure qualifYing inveatmect5 against expropriation fol' a minimum period Qf time

(e.g. ten to thirty years under the Forei.gn InveGt14ent law of CamhodiH., twenty to
~. ,

thirty years under the Foreign Investment Law of Indrne~da).li provide for full

I compensation in case of' a takir..g (n.tt.. the Apl'J'oved }..'nte-:r:.ll'.lses (CC!U,..:C'sc:i.ons) Act

of SUdan assures not only fair and eqUitable ccmpensation, but also its free

1/

~I

See the cases listed in "The Status of Penranent Sovereignty over Natural
Wealth and Rescurces" (Document A/Ae.97t), Chapter I, Iif.1.ragrapht~ 1~~(-22l~).

See the detailed reccmmendaticns contained in General Assembly
resolution 824 (IX) ,In tlInternational Flow of Private Co-pital for the Econcmic
Development of Under-developed countries" of 11 December 1954.

See t1Sel~~ted List of Laws and Official Texts Concerning Foreign Private
Investments in Under...developed 'Jountries", Annex II.
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remittance out of the Sudan) and generally promise non-discr1minato~ treatment

to foreign investors with regard to available concessions and facilities (see e.g.

the Law Concerning the Encouragement and Protection of Foreign Capital Investments

of Iran and the Law for Encouragement of Foreign Capital Investment of JOrdan).!!

176. Such provisions may also be included in individual concession agreements

between a Government and a foreign investor, especially where the investment is

sizeable (see e.g. the 1951 agreement between India and the Standard-Vacuum Oil

Company for the construction of an oil refinery, under which the Government

guaranteed the company against expropriation for at least twenty-five years, and

promised trreasonable compensation" in case of a subsequent taking).

117. Policy statements including such assurances have also increasingly come

into use as a means of publicly defining the Governmentls attitUde and intentions

vis-a-vis foreign investments. A recent example is the statement of the Indian

Minister of Finance before Pal~iament in November 1959 upon the conclusion ot an

extended journey to capital-supplying countries for the puroose of promo~ing

interest in investment possibilities in India. In this statement the Minister

said:
owne"

iich

to

L

~ct

.cmic

"that he had made it cl~ar to foreign private investors that India did
not believe in nationalisation as a creed, and had, therefore, no
programme of nationalisation as such.

"This did not mean, however, that particular industries would not
be nationalised if public interest demanded it. In such an event,
compensation would be paid. There was no scope for apprehension on the
part of foreign investors in regard to the security of their investment
in India." gj

178. Where such statements are issued by representatives of stable governments,

and are presented under circumstances which mark them as considered formulat1.ons

of official policy, their effectiveness may be considerable. Yet there are certain

For a fuller discussion of these provisions see: The Status of Permanent
Sovereignty over Natural Wealth and Resources (Document A/AC.97/S,
Chapter 1, paragraphs 120-224) •

Reported in The Times of India, 20 November 1959.

,
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limitations inherent in the fact that such assurances or legislative guarantees

are 1n the nature of un1~ateral acts. Even while they remain unchanged" and

specifically where they are incorporated in a contract between the Government

and the investor" their value depends normally on their enforceability in the

domestic courts of the country and on the interpretation which these courts will

give to the 'Wording of the statutory or contractual provisions. It has also been

pointed out that many foreign firms will hesitate to push their objections to

measures short of expropriation to the point of litigating against a Government

'Whose continued goodwill may constitute an essential condition for their further

successful operation in the country. Thus, the value of such assurances and

guarantees may ultimately depend less on their wording and legal form than on the

investor's confidence in t~e long-range attitude of the Govermnent and of the

executive and judicial services.

Guarantees by the Capital-Supply1n~Countries

179. For these reasons investors have been seeking protection for their

:tnvestments through guarantee insurance issued by their own Governments. Such

guarantee insurance has the advantage of placing the investor vis-A-vis an

agency with which he is familiar and which he may expect to share h~s basic

concepts, if not necessarily his point ot view, in cases of dispute. To the

extent of such insurance the safety of the invested capital (if not of the

operatlon itself) becomes independent of the action ot the country of investment.

180. Sl,lch guarantee insurance against certain defined non-business risks is

curreutly Bvailable for investors from the United States (since 1948),1/ Japan

(since 1956)gj and the Federal Republic of Germany (since 1959).21

Mutual Security Act of 1954, Section 413 (b) (Public Law 665" B2nd Congress),
as amenl(ed.

Export Insurance Law (LaW No. 67 of 31 ys.rch 1950), extended to the
insurance of foreign investment capital as of April 1956, and to that of
forei~ investment profits as of May 1957.
Budget Law of 1959, Art. 18, paragraph 1 (LaW of 6 July 1959, Official
Gazette Part Il" p. 793).
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181. Fundamentally, these schemes are similar. They limit the guarantee to

investment projects which have bel~n approved by the insuring Government as serving

important economic policy aims.Y In add!tion the United States scheme requires

that the project must be approved by the Government of the receiving country as.
well. 'I'he German and - since 1959 - the United States schemes are expressly

limited to investments in under-developed countries. All three countries offer

insurance against the risks of expropriation" non-convertibility (only for profits,

in the case of Ja:pan) and war. Government measures tantamount to expropriation

may also be covered under certain c.onditions. The Japanese and German schemes

also extend to loss by insurrection. As a rule the guarantee will not come into

play, unless continued normal operation of the enterprise has become impossible.

While the United States insurance covers the total loss, the other two schemes

require the investor to carry part of the risk (20 Cl' 25 per cent) himself.

Insurance premiums do not vary with the type of investment or the country of

investment.

182. The United States and German insurance is basically available only for

investments in countries which have signed a supporting agreement. In the

United States type of agreement the insuring Government undertakes to limit its

guarantee to projects approved by the co-contracting Government, while the latter

agrees to the subrogation of the United states Government to the claims of any

investor which it may have satisfied under the guarantee. While there are no

substantive assurances against the occurrence ot the risks covered (except for a

prohibition against discrimination in the matter of compensation for war losses),

the agreements provide for the settlement, through arbitration, ot claims to which

the United States Government has been subrogated.

183. The Law authorizing the. German insurance scheme requires tl1at the country

of investment offer adequate protection for foreign investments. While under the

terms of the Law, such protection m$Y be assured through the general legal system

of the country or through special provisions, e.g. in a concession agreement

with the investor, the normal method is expected to be the conclueion.of a Treaty

S'Pecifically the investment m11st serve the purposes ot the Mutual Security Act
(United States), contribute materially to strengthening the balance of
payments (Japan), serve the ·promotiOft of economic relations with
under-developed countries (Federal Republic ot Germany).

I
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tor the Promotion and Protection of Investments. Such treaties, to judge by the

one already signed with Pakistan on 25 November 1959,!/ seek to protect foreign

investments (including those made since 1 September 1954), through assurances of

"sympathetic consideration to requests for the grant of necessary permissions,"

non-discriminatory treatment, adequate and promptly transferable compensation in

the case of expropriation (which in turn is permitted only "for public benefit")

and exchange facilities for the repatriation of capital and profits. The

interests of the capital-receiving' country are to be served by a provision that

the Parties sLall further the exchange of scientific and technical knowledge and

the development of training facilities, As in the United states treaties, a

Government which has made good an investorts loss under its guarantee will be

subrogated to his claims against the other Government; resulting disputes which

the Governments cannot settle by negotiation shall be resolved by the

International Court of Justice or by arbitration.

184. While there is as yet no experience under the German scheme, the figures

available for Japan and the United states show that foreign investors from these

countries had made only limited use of this facility. Thus, by 31 March 1959
insurance for foreign investment capital had been issued in Japan for only sixteen

cases, covering an aggregate amount of slightly under Yen 1.5 billion, or

3 per cent of total foreign investments.g/ The Unit9d states had concluded
>

agreements for the extension of guarantee insurance with twenty-five under-

developed non-European countries up to June 1959;~/ insurance had been issued for

investments in only twelve of these, though pending applications covered projects

in twenty-four. The fact value of convertibility and e~::propriation guarantees

1/ It is understood that negotiations for the conclusion of similar treaties are- currently under way with a number of other capital-receiving countries.

5/ See: "Present status of Economic Co-operation and Problems Thereof",
Japanese Ministry of International Trade and Industry, 1959, p. 71.

2/ Afghanistan, Bolivia, China, Colombia, Costa Rica, Cuba, Ecuador, Ghana,
Guatemala, Haiti, Honduras, India, Iran, Israel, Jordan, Malaya
(Federation of), Nicaragua, Pakistan, Paraguay, Peru, Philippines, SUdan,
Thailand, Tunisia and Viet-Nam. Prior to the limitation of the programme
to under-developed countries such agreements had in addition been in force
with seventeen developed countries.
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issued for investments in these countries (no insurance ggainst war rjqks had as

yet been taken out) totalled $167.4 million. No claim of loss had yet been filed

under any of these insurance contracts.

185. While, thUS, the coverage remained qUite small compared to the total

outflow of direct investments, the programme has recently gained considerable

momentum in the United states: during 1958 more insurance was written (including

investments in the developed countries) than in the first n:Lne yea.rs of its

operation together.~ In addition, for the first time, guarantees were issued

for very sizeable investments in under-developed countries, one of them in the

extractive field for a bauxite development project in Guinea cover~ng $72 million.

The recent introduction of this scheme in the Federal Republic of Germany serves

further to underline its growing importance. Yet, among the investors

interviewed, support, though considerable, was not unanimous. A minority felt

that the burden of protecting foreign investments should be borne by the

capital-receiving country and not be shifted to the taxpayers of' the guaranteeing

capital-supplying countries. Many also anticipated that only few countries would

have the resources or the impulsion to further foreign investments through such

an outright guaranty insurance.

186. This concern has given rise to proposals for the establishment of

international guarantee funds jointly by capital-supplying and capital-receiving

countries: One such scheme on a regional basis tas been under study by tee

Council of Europe and may be considered by a Conference of European and African

Governments whose convocation the Councills General Assembly has recommended to

its Committee of Mlnisters.g! A broader proposal for the establishment of' an

International Guarantee Fund for pri~ate foreign investments, under the auspices

of the United Nations, was put forward by the Inter-Parliamentary Union at its

1958 Meeting in Rio de Janeiro.

See "'Ibe United States Investment Guaranty Pregre.c r..z:.d Privete Foreign
Investment" by Mr. Neumarm Whitman, International Finance Section,
Department of Economics ~d Socj,ology, Princeton University 1959, pp. 46 ff.

Recommendation 22.3 on the Development of Africa of 18 January 1960.

/ ...

j

.1ft m



\,,

Tbe Bllateralt\ERroaoh

187. Tbe international agreeJnents underlying the Un!ted states and the Genuan
Guarantee Insurance BQh~es provide for the impartial settlement by the
International court of Justioe or by arbitration of all claims which may arise

trom the occurrence of the covered risks. They thereby demonstrate the

det.~1nation ot the contracting parties to protect the investor against these

riskili, even though the United states agreements do not oontain express assurances
to this etfect. These agreements thus serve not only to reduce the risks of -the
guaranteeing Governments, but by the same token they provide added enoouragement

to the foreign investor who is neoessarily more interested in the safety of his

investments than in compensation for its loss.
188. This latter purpose is also served by the inclusion of provisions for the
protection ot foreign investment in the treaties of Friendship and Caumerce which
the United states has ooncluded since the war, independently of its guaranty

insuranoe soheme, with a number of under-developed oountries.!/ These bilateral

treaties - 1~ the words of the United states Government • contain assurances
&sa1nst "rigid exohange controls, ineqUitable tax statutes" drastio expropriation
laws and any other laws or juridic~l oonditions that do not afford investors a
proper JlU!Il&sure of seour1ty against risks over and above those to whioh vent\.\l,'e
capital is normally sUbjeotu.~/
189. In reoent years other oountries have also entered into bilateral agreements
wh10b inolude substantial provision tor the protection of private foreign

investDlent. The first such agreement conclUded by the United Kingdom, with Iran,
was signed on 11 March 1959. It oontains, inter alia, the follOWing signifioant

provisions:

Artiole 8-2

"2. Each High Contl"acting rarty shall at all 'times accord fair and
equitable treatment to na'tionals and ccmpanies of the other High
Contracting Party, and to their property and enterprises; shall retrain

11 China, Ethiopia, Iranl Israel, Republic of Korea, Nicaragua;
- Pakistan (awaiting ratification).
~ Reply ot United states Government to United Nations questionnaire of 1954/55

on full employment and. balance of pa~ents. (See alsO document E/.,02l, p. 40).
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from applying unreasonable or disoriminatory measures that woUld impair
their rights and intereatsj and shall ensure that their oontraotual rights
are afforded effeotive means ot enforoement in conformity With the
applioable laws. 1t

Article 12
"The nationals and cOllWaniee ot one High Contracting Party shall

receive equitable treatment in any territory of the other in respect
of any meaSUl'e 01' reqUisition, civil or military, or of disposal,
liudta.tion, restriotion or expropriation affeoting their property,
rights and interests, Or affecting the property, rignts and interests
of any company of the other High Contracting Party in which they own
interests, and ehall reoeive prompt, adequate and effective oompensation
tor any suoh measure. •••"

190, The Federal Republic ot Germany concluded a similar agreement With the
Dominioan Republic in 1957. It is undtu'stood that negotiations on the part ot
these three oapital-supplying countries are under way tor the conolusion ot further
agreements ot this kind which will extend the coverage ot these :1juveEltment
protection provisions to other under~deve1opedoountries. Yet it is not like~

tha.t this teohnique could otter a oomprehensive solution to the problem: the
expansion ot such So bilateral network is not only So neoessarily slow prooess, but
is bound to remain highly selective 1n its geographic scope, especially s:lnoe aome
capital-supplying countries are likely to be in So better position tor securing
such treaty protection tor the1r investors than others.

The NUltilateral ApproaCh • Investment Charters

191. For this reason, the idea ot a mult:llateral investment oharter has been put
forwa.rd as a more effective means 01' securing the rights at toreisn investors.
The implementation of this idea has taken various torms: One approach has been
to combine assuranoes to fore:lgn investors regarding the satety ot their assets
and the exercise of their rights, with an e.ttirmation ot the risht 01' capital­
receiving oountries to adopt sateguards against outside interference and to
control the admission and operations ot t oreign investors. Provisions and
recommendations to this efteot were inoluded in the draft charter tor an
International Trade Organization, tbe so-oalled Havana Charter, and in the Eoonomio

I....
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Agreement ot Bogota adopted at the Ninth International Conference of American

States, both in 1948. The Hava.na Charter called specifically for the
preparation of "a general agreement or statement of principles, regarding the

oonduct" practices and treatment of foreign investment" (Art. 11.2 (c» •.Y
192. Neither of thone iiJ.struments went into effect, nor iiao any action taken on

the proposals for the study and p:reparation of an independent investment charter.

Recently, however, the idea was taken up by the Prime Minister of the Federation

ot Malaya in his opening address to the fourteenth meeting of the Economic

Commission for Asia and the Far East in 1958, where he said:

"It would be a. powerful. incentive to the investment of private
capital in Asia, if the countries of the region were to come together
under the auspices of the United Nations Organiza.tion and draw up,
in consultation with representatives of potential lender countries, an
international charter to regulate the treatment of that capital. The
charter would have the object of safeguarding the legitimate rights and
interests of foreign lenders; it might also indicate the part which the
la.tter would be expected 'to play in promoting the development of both
bunta.n and natural resources in the receiving country; and it would allay
Qny fears that private foreign investmenti might interfere with that
country's sovereignty and national interests." gj

19;. Another proposal for regional action, in Africa, is currently under

consideration in the Council of Europe which contemplates the convocation of a

Conference of' interested European and African Governments for the purpose

inter alia of investigating - in addition to the above-mentioned Guara.ntee Fund
• - - I

. \ .".

This mandate echoed a recommendation included in the final League of Nations
report on "Conditions of Private Foreign Investment" (PUblica.tion No. II
Econoudc and Financial 1946.II.A.l, paras. 8-10). Similarly the instructions
to the Sub...Comrnisaion on Economic Development of the United Nations Economic
and Employment Commission called inter. alia for "a. study ••• regarding the
need tor an international code relating to foreign investments which will
cover among other things, the protection of economic and social interests of
the countries in which investments are to be made, as well as the protection
of both pUblic and private investors •••" (Report of the First Session of the
Economic and Employment Commission to the Economic and Social Council;
Official Record.s Supplement No. 4, Second Year: Fourth Session, 1947,
Part V.B.').
Reported in~ Eoonom:l.c Commission for Asia. a.nd the Far Ea.st/Annual
Rel!£:rt, 1957/58 (dooument E/'102, p. 25.. paragraph 216).
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See Recommendation 223 ot the General Aesembly, t~ the Cc~ttee of Ministers,
on the Development ot Africa, ot 18 January 19600
The text of this Code was reproduced in the United Nations experts' report
on "Method of Financing Economic Development in Under-Developed Countries"
(Sales No. 1949.II.B.41 pp. 148, 155 tt.).

y

gj

scheme - the possibility of agreeing on an Investment Statute that would govern
the rights and duties both of foreign investors and of the noye:rnn:ents il:volve'l.!1

A study group of the Council of Europe has been engaged for some tilte in

preparing possible specifications for the Investment statute and the Guarantee

Fund which could be submitted to the Conference.

194. A different type of investment charter was put forward by the International

Chamber of Commerce in 1949 and has been the object of considerable interest

ever since. This Draft International Code of Fair Treatment tor Foreign

Investmentsgj is limited to provisions for the protection ot foreign investors,

chiefly against the risks of discrimination1 nationalization and currency

restrictions, and leaves the definition of the corresponding obligations to be

imposed on them in the capital-receiving countries to the national legislation

of these countries.

195. Two years ago, two other draft investment charters, which were also limited

to the protection of foreign investors, were introduced betore the Organization

for European Economic Co-operation (OEEC) by the Governments of Switzerland and

of the Federal Republic of Germany. The Swiss draft is mainly addressed to

technical aspects of such problems as currency restrictions, double taxation,

compensation in case of nationalization and the right ot establishment. The

German draft was originally quite comprehensive, lim1ting rigorously the right of

fOyermtents not on~y over the prG:i.~e:...ty of f'.ireign ir..vestors rut also o'rer their

admission and operations. In addition, it contained two significant provisions •

one making the Charter enforceable against non.signatory countries, the other

providing for the imposition of collective economic sanctions against violators

by a special international court to be created under the Charter. These two

provisions were subsequently eliminated and the draft considerably revised in

consultation with a group of prominent Continental and British international

I of
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l.awyers and businessmen. The present draft is limited to the formulation of

a few general rules which are considered' basic to the protection of foreign
investors: these rules are that Governments should observe their mldertakings,
that they should not practise discrimination and that there should be prompt
and effective compensation for any direct or indirect deprivation of property.

The draft Charter provides for the non-recognition of the legal effects of

...,ures conflicting with its principles and strictly limits the extent and

duration of any exceptions Which may be permissible in time of war 0'" uther

major emergency. In view of the intentionally limited scope of its substantive

provisions, particular importance in this draft Charter attaches to its provisions

for the settlement of disputes: while, as a last resort, these are to be

submitted to the International Court of Justice, parties may agree to arbitratiop,

and the Charter makes detailed provision for such arbitration in a Special Annex.

Moreover, Governments 1Il8y agree to extend the recourse to arbitration to the

aggrieved private parties themselves.

196. The Investment Charter idea has thus demonstrated a remarkable Vitality

over the years.!! Yet Dot only have none of the drafts been enacted so far,

but the consultations carried out under resolution 1'18 (XIII) with qualified

representatives of foreign investment circles have shown that they realize the
pra~~lcal obstacles to the adoption of such charters. Some, however, especially
among those in the natural resources field and those from countries which have

no established tradition and position in private foreign investments, attach

considerable importance to the promotion of an international investment charter.

Others who are in agreement with the principle hold little hope that it can be
translated into an international instrument. This scepticism derives not so much

from the range and impact of the particular provisions contained in one or the
other of the proposed drafts, but rather from the fact that in a field in which

the rules of international law are still in dispute between groups of countries,

!I Support for investment charters, though of widely varying scope and principles,
has also been registered by the 47th Inter-Parliamentary Conference in
Bio de Janeiro in 1958, the British Parliamentary Group for World Government
in 1959, the International Bar Association meeting in eologne in 1958, and the
European League. tor Economic Co-operation, also in 1958. In addition, an
International Association for the Promotion and Protection of Private Foreign
Investments was established in Geneva in 1959 by a group of bankers, businessmen
and international lawyers for the purpose of bringing together the various
lnc!e1)endent stUdiel and propolals for an investment charter.

I •••
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Document A/AC.97/5, Chapter I.D.: Mea.stLres of Expropriation and other
Forms of Taking, paragraphs 120-224.

Ibid., paragraphs 129-135.

Ibid., paragraphs 148-153.

~., paragraphs 148-153, 195-205.

no substantial codification of these rules could be made wh~ch would be acceptable

to a representative number of capital-supplying and capital-receiving countries.

197. The variations in the rules recognized by different countries is exemplified

by the constitutional and legislative provisions governing the nationalization of

private property and the determination and payment of compensation therefor,

which are to be found in the Preliminary study on the Status of Permanent

Sovereignty over Natural Wealth and Resources. l / To cite just a few examples of

the diversity of pro,~sions to be found, expropriation may be constitutional~

permitted for "reasons of public utility", "for the exploitation of national

resources", for "purposes of land reform", to "promote the fair distribution of

property" and "When property does not serve a useful purpose".g} Corresponding~
compensation may be determinable by law, by the courts or by a special commissionj

it may be based on fair market value, on original cost, on r~corded tax valuation,

or on the lIjust consideration of the interests of the general public and the

particiPants"j3/ its payment may be "in cash" or in securities, and it may be due

in advance of the taking or over an extended period of time (e.g. twenty years)

thereafter. 4/

198. Those who oppose the negotiation of an investment charter at this time feel

that the disagreement on the applicable rules of international law which would

become apparent, especially if the chalter were to contain more metningful

provisions than a mere declaration of general principles, would serve to disturb

the international investment climate rather than to stabilize it. This must be

expected, especially because many governments which are quite ready in fact to

protect the rights of foreign investors within their territories, may be reluctant

for constitutional or other reasons to subscribe to strict rules or to an

undertaking to settle their disputes directly With the investor's government.

While the inclusion of guarantees for the rights of capital-receiving countries

•
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~8bt be viewed as making such investment charters more acceptable to the latter,
the formulation of such guarantees might further extend the area of disagreement.!!

199. Ars one way of averting this difficulty it has been suggested than an

investment charter might initially be concluded among a smaller number of like­

minded developed countries, in the expectation that their joint sponsorship of

the rules embodied in it would lead other countries to adhere to them in order

to benefit from the encouragement to private investors which is expected to

result. While this may indeed facilitate the adoption of the charters currently
4

under consideration by the Organization for European Economic 0o-operation; it

would remain to be seen whether capital-receiving countries would in the end

be more ready to adhere to an instrument in whose formulation they had not

participated than is generally expected to be the case with a text submitted

to a world-wide or regional conference in the first place.

Settlement of Disputes - Arbitration

200. Yet, there remains the very real problem 01' the insecurity of foreign

investments, Whether as an actual danger or as a subjective deterrent in the

estimation 01' the investor. Here, it is Widely felt that what is lacl:ting is

not so much a definition of his rights, as an effective forum in which to enforce

them. This lack springs chiefly from the reservations which the investor might

reel toward reliance either on foreign courts and agencies with which he is not

familiar,' or on the support of his own government, which in practice he may have

---
A different proposal for offering to capital-receiving countries a
qUid ero quo for their adherence to an investment charter has been put forward,
by the British lawyer Lord Shawoross, one of the most prominent proponents
of the investment charter idea. He has suggested that capital-supplying
countries "give some assurances that the economic interests of the borrowing
States will be recognized", inclUding consideration of higher equilibriwn
prices for their primary export commodities, assurances of fair tariff
treatment for these commodities and matching tax priVileges in capital..
supplying countries for special tax concessions received by their investors
in under-developed countries. (See para. 133 above.) (liThe Promotion of
International Investment", Paper submitted by Lord Shawcross to Soci~te

Royale d'Economie Politigue de Belgigue, Brussels, 14 December 1959).

j

1

1

2

/ ...



,er ..
mt.Y

..

bly
"

it

l/l525
Englilh
Page 77

difficulty in securing and which, in many countries of investment especially in

latin America" he :'..s undpr an exprpss prohib1 tiOD to enl:l.~t.2/
201. This dilemma has "'.. '~j t·,,\ the suggestion that alternative recourse be

provided for such disputes before an international arbitral body. Arbitration

has increasingly become a favoured method for resolving disputes a~ising in

business relations. Such recourse has been extended to the relations between

private enterprises and state trading agencies. The Economic and Social Council

.~. :i ~s l'l~so1 u.-:::! en 'r8 'XXVII) of 17 Ar::::'.l 1959 raccrr.mended increased resort to
arbitration for private law disputes.~/ In fact, in a number of countrie8

governments have accepted, either in individual concession agreements or in

general investment laws, that disputes With. foreign inve&tors be decided by

arbitral bOdies.~ Even then the promise to arbitrate may be felt to afford

insufficient assurance, since unwillingness of the government to proceed to

arbitration in a given ·~ase may leave the investor without effective redress. A

few laws and concessions, especially in the petroleum fi~ld, have, therefore,

sought to make the arbitration clause SUbstantially self-executing by conferring

, .
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This prohibition generally takes the form of the Calvo-Clause, under which
foreign enterprises must submit to local laws and tribunals and renounce
all claims to the diplomatic protection of their home government. (See
"Status of Permanent Sovereignty over Natural Wealth and Resources",
Document A/AC.97/5, Chapter I, paragraphs 56-61, l54).

gj This subject bas received considerable attention 1n the United Nations
which culminated in the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 1958, The Regional Economic
Commissions for Europe and for Asia and tbe Far East also are active in
this field.

2/ ThUS, e.g. the Law on Investment and Protection 01 Foreign Capital in
Greece provides for the settlement of disputes, arising under the terms
of the instrument of approval (issued for each investment), by arbitration
and expressly permits the appointment of a foreign UJ!lpirei arbitration, at
least for disputes over compensation in case of nationalization, is a110
prOVided in the Law Eucou.raging the Investment of PriVELte Foreign Capital
in Afghanistan.

I···
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upon an independent neutral authority the power to appoint arbitrators and
1/ .

umpires in case of need.-

202. As a more general sGlution to the problem, it has been proposed to include

the al~itral agreement in an international treaty so as to transform the

government's promise into a clearly enforceable obligation of international

law.gj Foremost among the proposals along these lines are precisely the above­

mentioned investment charters which provide for the settlement of disputes,

arising under their terms, exclusively or alternatively by arbitration. 3!

!I Thus the Libyan Petroleum Law confers this power upon the President of the
International Court of Justice. The Bolivian Petroleum Code makes such
provision only for disputes on technical and accounting matters, in which
case the Chairman of the Petroleum Section of the American Institute of
Minin~ Metallurgical and Petroleum Engineers is to make the appointment.
The concession agreements between the National Iranian Oil Company and
the so-called International Consortium, between Iraq and the Iraq
Petroleum Company, between Saudi Arabia and the Japan Petroleum Company
and between Kuwait and the Arabian Oil Company, also assign the appointing
power to the President of the International Court of Justice. The Iranian
concession in addition lists the Presidents of the Swiss Federal Tribunal
and of the Supreme Courts of Denmark, Sweden and Brazil as alternative
appointing agencies; in disputes on technics.l or accounting questions,
however, the Heads of the appropriate technical institutes in Zurich are
to have the appointing power. The concession agreement between the
National Iranian Oil Corporation and AGIP Mineraria (Italy) also assigns
the role of appointing authority to different agencies for different
types of disputes. among them the Managing Director of the International
Monetary Fund for disputes involving currency and exchange matters.

gj See e.g. the United States and German agreements in support of their
guarantee insurance schemes.

~ The draft Charter submitted by the Swiss Government to the Organization
for European Economic Co-operation contemplates the establishment of a
special Arbitral Tribunal, as doe~ the draft Code of the International
Chamber of Commerce. The revised Charter sponsored by the Government
of the Federal RepUblic of Germany contains a special Annex on the
Arbitral Tribunal, which confers the power of appointment upon the
President of the International Court of Justice or the Secretary-General
of the United Nations.

/ ....

203. In vj

alternati,

internatic

investors

consulted

independer

fact the J

while the

specific J

intf!'t'natic

disputes f

investors.

204. The j

would not

should no1

Exchanges

guarantee

'the natior

restrictic

205. The j

or would t

While the

where it j

sue in hif

the agreen

are apprer

with forei

latter ren

this possi

presented

Economic (

Chamber 01

concessior.



E/"25
English
Page 79

203. In view of the doubts regarding the practicality of these charters
1

an

alternative would be to limit the international agreement to the acceptance of

international arbitration as a means for resolving disputes between foreign

investors and governments of investment countries. Many among the persons

consulted who were in favour of an investment charter expressed interest in an

independent a.rbitration agreement , at least as an intermediary solution. In

fact the latt£~ might provide broader protection than the investment charters:
,

while the pro·tection of an investment charter would normally be limited to the

specific rules of conduct which the parties had agreed to include in it 1 an

inte~national arbitration agreement might conceivably be made to cover all

disputes arising in connexion with the treatment and operations of foreign

investors.

204_ The fact that the rules and principles which would guide the arbitrators

would not be specifically set out in the underlying arbitration agreements

should not militate against their acceptance: thus the above-mentioned

Exchanges of Notes, signed by the United States Government in support of its

guarantee insurance scheme, prOVide for arbitration of disputes arising from

the nationalization of foreign investments or the imposition of currency

restrictions without formulating the governing rules of law.

205. The issue, whether the investor himself would be accepted as a proper party

or would have to be represented by his government, will pose a separate problem.

While the investor's access to his government's sponsorship should be easier
1

where it is expressly contemplated under an international treaty, the ability to

sue in his own name and on his own authority would greatly enhance the value of

the agreement to him. Moreover, governments of capit.l-receiving countries which

are apprehensive of the intervention of foreign governments in their disputes

with foreig~ inv~stors might well prefer arbitration agreements under which the

latter remain the active party in inter~st throughout the proceedings. In fact

this possibility is contemplated by the above-mentioned draft investment charter

presented by the Federal RepUblic of Germany to the ,Organization for European

Economic Co-qperat1on and - though in a limited case only • under the International

Chamber of Commerce draft code 1 and of course under those investment laws and

concession agreements which prOVide for arbitration.

/ ...
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206. Where a goverrment has different pol~cies vis-a-Vis investments from

different capital-supplying countries, bilateral instruments might offer a more

acceptable solution than multilateral agreements. Indeed the latter may

conceivably develop from the emergence of a growing network of bilateral

agreements or within the framework of a regional organization. Such agreements

might vary Widely in their scope: they could be made applicable either to all

investment moving between the two countries, or to those investments only which

had been approved by both governments for the pruposes of this protection (as in

the case of the United States investment guarantee agreements). As an important

initial step, the agreement might be limited to providing the procedure for the

appointment and conduct of arbitrators in the case of those disputes which the

governments (or one government and the aggrieved investor) would agree to

arbitrate, as they arose. GUidance may here be sought from existing arbitration

provisions, e.g. in some of the above-mentioned laws and concession agreements,

as well as in the instruments signed between international financial institutions

(e.g. the International Bank for Reconstruction and Development)!.1 and

governments.

207. Much emphasis was placed by many of the persons interviewed by the

Secretariat on the establishment of a suitable arbitration agency or centre as

a condition precedent for the acceptability of arbitration to governments and

investors. There are at present many highly reputable national and international

arbitral bodies in existence in the private law field. Foremost among the latter

is the Court of Arbitration of the International Chamber of Commerce, the

American Arbitration Association and the Inter-American Commercial Arbitration

Commission. While these have been used in commercial disputes between government

bodies and private parties, a separate arbitral body not identified with a

!I The Bank IS Loan Regulations which have been incorporated by referenCE!
in its Loan Agreements make detaileci arrangem.ents for arbitration in(~lud1ng

a prOVision for the appointment of the un~ire, in case of need, by the
President of the International Court of Justice or the Secretary-General
of the United Nations.

/ ...
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commercial approach might be more readily acceptable to the governments of some

capital-receiving countries in matters involving the rights and assets of foreign

investors. This view would tend to favour a special arbitration tribunal or panel,

of outstanding neutrality and expertise, perhaps under the United Nations

auspices, with members drawn from both capital-supplying and capital-receiving

countries possibly' on a regional basis. While the structure and operation of

such an arbitration agency would raise a series of questions (relating e.g. to

the identity of the appointing bodies, tile terms and qualifications of the

arbitrators, the organization of a permanent centre, its possible relationship

with existing arbitral bodie~, these questions do not appear to be in the nature

of intractable difficulties.

208. Once such an arbitration agency was established, its very availability might

encourage governments to commit themselves to arbitration (even in the absence

of an inter-governmental agreement) either as a special concession to favoured

investments, or merely as a last recourse in specific disputes, as they arose.

If such an agency were able to achieve a wide practice and prestige, it might in

time become the natural fulcrum for the conclusion of bilateral, and possibly

mUltilateral, agreements between governments on foreign private investments.
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ANNEX I

General Assembly resolution 1318 (XIII). Promotion of the
international flow of private capital

The General Assembly,

Reaffirming the need for a higher level of capital formation for the economic

and social progress of the under-developed countries,

Taking note of the expanding bilateral and multilateral arrangements in the

field of capital investment, particularly the establishment of the International

Finance Corporation and the prospective increase in the resources of the

International Bank for Reconstruction and Development,

Confident that such arrangements contribute to a general improvement in the

conditions necessary for an expanding flow of private capital for investment

beneficial to under-developed countries,
Taking into account its resolution 824 (IX) of 11 December 1954 on the

internationaliflow of private capital for the economic development of under­

developed countries, and section B of Economic and Social resolution 368 (XIII) ot
22 August 1951 concerning the objective of achieving an expansion and steadier
flow of private foreign capital,

Welcoming the fact that a growing number of countries have become increasingly

conscious of the need to improve the international climate in relation to both

existing and prospective private investment,

Stressing the need for increased knowledge and better understanding of the

conditions of and opportunities for international investment,

1. Requests the Secretary-General to consult as appropriate and obtain the

views of qualified persons, drawn from both capital-exporting and capital-importing

countries, regarding:

(a) The fields of activity in which foreign private investment is needed and

sought by under-developed countries and the volume and forms in which such

investment would be acceptablej

(b) The types of projects - including, where possible, specific examples ­

which private foreign investors may be interested in financing or undertaking in

under-developed countries in suitaple circumstancesj

--
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2. Further requests the Secretary-General, drawing on the views of the

qualified persons concern$d and taking into account other available information,

to prepare a report concerning measures in operation or contemplated, both in

capital-exporting and capital-importing countries, for the channelling of an

increasing flow of private capital investment into the development of under­

developed countries under mutually satisfactory arrangements;

3. Invites the Secretary-General to submit his report to the Economic and

Social Council at its twenty-ninth session for transmission, with the Council's

recommendations, to the General Assembly for consideration at its fifteenth

session.

788th plenary meeting,
12 December 1958.

/ ...



Law No. 1942 of 12 August 1953, authorizing the executive to
grant public facilities for the establishment of cement factories
in the country.
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ANNEX II

Law of 17 October :L945 on the regime of foreign investment as
amended on 19 August 1954 by Decreto Supremo No. 3812, snd
re-amended on 15 December 1956 by Decreto Supremo No. 4538.

Law of 21 December 1948 on industrial promotion.

Law No. 1807 of 7 January 1953, on exchange control.

Law No. 14222 of 26 August 1953 on the entry of foreign capital
for investment in industry and mining (Bo1et!n Ofic1s1 of
28 August 1953). .

Decree Law No. 14630/44 of 5 June 1944 on development and defence
of nstiona1 industry (Bolet;(n Oficia! of 10 June 191~4).

Law of 13 Yay 1959 for the encouragement of investment of private
capital in Afghanistan.

Law No. 14780 of 22 December 1958 on the regulations "for the
investment of foreign capital (Bo1et!n Oficial, 30 December 1958).

Law No. 14781 of December 1958, on industrial development.

Law No. 13273 of 30 September 1948 (forestry legislation).

Resolution No. 1018/59, Ministry of Finance, on deductions
provided in the general income tax law.

Instruction No. 133 of the exchange authorities of
17 January 1955, relating to imports of capital goods financed
by foreign capital.

Decree No. 41019 of 26 February 1957, on electric utility
companies, issued as regulations under the Water Code of 1934.

Decree No. 42820 of 16 December 19>7 containing regulations to
the laws on exchange operations.

selected list of laws and official texts concerning foreign private
investments in under-developed countries *

* This list is based on information available to the Secretariat at tbe ,present
time. It is a revised and eXJ;l&nded issue of the list contained in The
International Flowef Private Ce.:Pita1 1256-1958 (U.N. Sales No. 59.II.D.2).
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011 JIl1nlog enactment of 1955.

union M:I.neral Reaources (Grant of Rigbt of Exploitation) Act
ot 1949.

Transfer ot Immovable Property (Restriction) Act of 1947.

loyes_nt policy statement of 8 June 1955.

Income Tax (Second Amendment) Act of 1954.

lAw No. 22l-NS of 13 September 1957 on the treatment of foreign
capital invested in Cambodia after 31 rey 1956.

"Government policy in respect of private foreign investment in
Oeylon", Government Publications Bureau, Colombo, July 1955.

1958 statement on government policy towards foreign private
investment in Cey10n (Press communique No. 41/58).

Income Tax (Amendment) Act No. 3 of 1956.

Decree-law No. 427 of .10 November 1953, providing rules for the
entry ot foreign capital (Diar10 Otic1al, 26 November 1953),
revised by Decree-Law No. t;:""37 of 2 February 1954 (Diario Oficial,
4 February 1954) and amended by Law No. 12084 of 13 August 1956
(D:1arl0 Otlcial, l8,August 1956).

Decree No. 427 ot 3 May 1954 on regulations for the investment
of new torelgn capital 1n Cbile (D1ar10 Oficia1, 7 July 1954).

Decree-Law No. 439 of 4 February 1954 on exemptions for the entry
and investment ot toreign capital to increase immigration of
agricultural settlers (Diario Ot1cial, 4. February 1954).

, '1

Decree-Law No. 375 ot 27 July 1953 authorizing the industry
department ot the Ministry of Economy and Commerce to approve
the establishJrLent ot new industries SUbject to the conditions
specified therein (D:Lario O:f1cial, 4. August 1953).

Decree No. 194 ot 20 February 1954 of the Ministry of Economy
and Comerce regulating the formation, enlarging and changing
the location ot induetries.

l .

"
I

Law No. 12861 (Diarto Ot:Lclal, 7 February 1958) and Decree j

No. 10615 (Diario Oticial., 17 september 1958) on the encouragement
ot export industries.

law Ho. 11826 of 5*11955 on the mining Of, and trade in,
copper.

I



Emergency Decree-Law No. 15 ot 21 June 1957 on indu8trial
encourapment (Resi8tro Oticlal, 27 June 195P'n.

Decree-Law No. 661 ot 22 Ma)' 1952, on the deve10pnent ot
manUfacturing industrles (Diario Oticial, 30 Ma)' 1952), as
amended by Decree-Law No. 1719 ot 7 January 1955 (Diarl0 Oticial,
17 January 1955).

Decree No. 188 ot 4 July 1949 on the developlent ot c..nt
industry (Diario Oticial No. 147,5 July 1949 a8 _n4ed by
Decree No. 727 ot S AUSUlt 1950 (DiarioOtlcial Ho. 1'70,
8 Ausust 1950).

Decree NO. 1039 ot 19 May 195.5 on the developraent ot hotel
industry· (IA~4e bento de la Industria Hotelera) (1l1ar:lo
Oticial No. -" vol. Ho. 159, 29 Ma7195" ••••n4e~
Decree Ko. 1828,ot 11 Ma)' 1955 (D1&r100t1c1al Ko. 91, vol.
18 May 195'). ,i. _.' _l~;{~:i'"

Law No. 2236 ot 11 January 1950 on industrial and asricultural
concessions (Gaceta Oticial, 11 January 1950).

Law No. 2643 of 28 December 1950, supplementarY to the Law on
industrial and agricultural concessions.

Decree No. 65 ot 12 March 1953 on power companies.

Law No. 2426 of 9 September 1959 on industrial encoura~ent
(La Gaceta, 9 September 1959).

Law on international payments of 1951, amended on 4 October 19'56­

Decree-Law No. 1038 ot 15 August 1953 on promotion ot
industries (Gaceta Oticial, 27 Ausust 195')~

Decree No. 212 ot 4 February 1952 on cotton (Gaceta Oticial,
16 February 1952).

Decree No. 1798 of 26 May 1948 on construction and operation 0'1
hotels (Gaceta Oticial, 29 May 1948).

Law No. 25 ot 7 November 1952 to control and encourase the
manufacture of cement.

statute tor investment b)' overseas Chinese, pranulgated on
1 September 1954 and amended on 8 November 1955.

raw No. 8 ot 18 July 1952 on the status ot toreisn capital
(Diario Oticial, 5 Ausust 1952) as amended by Law No. 107 ot
1957·

Statute tor investment by toreign nationals, promU1se.ted on
14 July 1954.
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EL SALVADOR
( continued)

ETHIOPIA

FEDERATION OF
MALAYA

FIJI

GAMBIA

GHANA

GUATEMALA

HAITI

Decree No. 1620 ot 13 October 1954 on the development of theatres
and motion picture houses (Diario Oftaia1 No. 197, vol. No. 165,
26 OCtober 1954).

statement O~ r~licy for the encouragement of foreign capital
investment in Ethiopia J issued by the Ministry of Finance in
February 1950.

Agricultural and Industrial Proclamation No. 145 of 1954, which
provides tax exemption for the import of agrlcultural and
industrial machinery and equipment.

Government f~oclamatlon of 30 November 1954, effective in
February 1955, exempting from import duties all agricultural
and industrial machines and parts therefore

Government declaration to promote the establishment of eeconQary
industries, in White Paper No. 30 or 1957.

Ordinance No. 51 of 28 August 1958 on pioneer industries (relief
from income tax).

Ordinance No. 16 of 1959 called f'!ustoms (Dumping and Subsidies)
Ordinance.

An Ordinance of 13 May 1957 to Amend the Income Tax Ordinance.

The Income Tax (Amendment) Ordinance of 1955.

Incom.e Tax Act No. 27 of 1943 Fourth Schedule, Pioneer Companies
Relief.

Pioneer Industries and Companies Act of December 1958.

Income Tax Amendment Act, 1958 (Supplement to Ghana. Gazette
No. 84 of 1958).

Mineral Oil Taxation Ordinance 1956 (Supplement to Gbana. Gazette,
23 Nov'ember 1957).. -

Mineral Profit6 Tax Bill, 1957 (Supplement to Ghana. Gazette,
23 November 1957).

Legislative Decree No. 1317 of ;0 September 1959 on industrial
development.

Law ot 8 October 1949 on encouragement of the esta.blishment of
wholly new industries (Moniteur, 24 October 1949).

law ot 8 August 1955 protecting agriculture and national industry
(Moniteur, 25 August 1955).
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Bo.ux1te and Aluminum Industries Law of 12 June 1950e

law No. 4 of 17 February 1949, called the buttons manUfacture
encouragement law.
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Mining Law of 18 May 1957.

Petroleum raw of 31 Jl..'1y 195'7.

The cement Industry (Encouragement and control) law of
15 November 1948.

law of 29 March 1950 for the encouragement of capital investment
(Sefer-Ha-Chukkim No. 41, 19th of Nisan 5710 (6 April 1950», as
amended by raw of 20 June 1955 (effective ;0 June 1955)
(sefer-Ha-Chukkim No. 186 of the loth TalIllll8Z 5'(15 (30 June 1955»,
and by Law of 9 June 1959•

The Petroleum Act of ;1 July 1957.

Income Tax (Depreciation) Regulations of 1941.

law No. 13 of 21 February 1949, for the er.c$urageztent of pioneer
industries, amended by law of 22 December 1955 and law No. 42
of 17 August 1956.

Law No. 45 of 16 Au~t 1956 OD. industrial incent~ves:'

Law No. 49, Export Industry (Encouragement) Law, 1956.

International Business Comapnies (~emption from Income Tax) !all',
1956.

Industrial Policy Resolution of 30 April 19~6.

India Companies Act, 1956.

Section 15 C of the Income Tax Act of 1922 (as amended).

Act No. 78 of 27 October 1958 concerning foreign capital
investment (Government Gazette No. 138 of 195e).

Law of 29 November 1955, effective on 14 April 1956, concerning
the encouragement and protection of foreign capital investment.

raw No. 72 of 1955 for the encouragement of industrial
undertakings (Official Gazette No. 3636, 9 June 1955), amended
by Law No. 51 of 18 June 1956 and Law No. 18 of 1957.
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JAMAICA
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The Botels Aid Law ot 16 November 1944, as amended by law No. 51
of 11 December 1953, Iaw No. 67 of 16 November 1954, Iaw No. 58
of 22 December 1955 and Law No. 63 ot 13 December 1956.

The Textile Industry (Encouragement) Law of 30 December 191~7, as
amended by Law of 15 December 1955.

Law No. 28 of 21 April 1955 on the encouragement of foreign
capital investment (Official Gazette No. 1225, 1 Mey 1955).

Law No. 27 ot 21 April 1955 on the encouragement and guidance of
industry (Official Gazette No. 1225, 1 May 1955).

KOREA (REFUBLIC Draft Law on the encouragement of' foreign investment.
OF)

Customs I.e.w of 1 January 1957.

MOROCCO
(continul

NICARAGUJ

LAOS

LEBANON

LIBYA

MEXICO

MOROCCO

Communication of the Direction des Finances Ext~rieures,

September 1956 (provision8ll measures relative to foreign
investment) •

Law of 29 December .1953, promulgated on 5 February 1954,
exempting new corpo:"ations from income tax.

Law of 30 January 1958 on the investment of foreign capital
(Official Qa·zette of 26 April 1958).

Law No. 51 of 23 september 1956 and Regulations ot 7 April 1957
on the development of national industries.

Executive Regulations of 7 April 1957 under the law on
development of national industries of' 1956.

Customs Law of 1 January 1957.

Law of 31 December 1954 for the development of new and necessary
industries (Diario Oficial, 4 January 1955) and Regulations
thereunder of 30 November 1955 (Diario Oficial, 2 December 1955).

Mining Law of 1930 (Diario Ofictal , 7 August 1930).

New Regulations under Article 27 of the Constitution relating
to petroleum of 1941 (Diario Ofictal, 30 December 1941).

Law of 13 september 1958 instituting measures to encourage private
investment, promulgated by tahir (Royal Decree) No. 1-58-26; of
13 september 1958 (Bulletin Officiel of the Kingdom of Morocco
No. 2395 of 19 September 1958).

/ ...
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NICARAGUA

NIGERIA

PAKISTAN

PANAMA
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Arr@t~ of the Vice President of the Council, !!1nisterof National
Economy and Agriculture, of 13 September 1958 f1xing the
composition and rules of procedure of the Investment Commission
(Bulletin Officiel of the Kingdom of Morocco No. 2395 of
19 september 19591'.

Arr@t~ of the Vice President of the Council, Minister of National
Economy and Agriculture, of 13 september 1958 defining the
industrial sectors that may benefit from the provisions of the
above law of 13 September 1958 (tahir No. 1-58-263).

Law of 11 March 1955 on foreign capit"'l investments in Nicaragua
(La Gaceta, 10 March 1955).

Legislative Decree No. 317 of 12 March 1958 on the encouragement
of industrial development (Is. Gaceta, 24 April 1958).

Statements of foreign investment policy of 17 septemb~r 1956.

Aid to Pioneer Industries Ordinance, 1952 (No. 10 of 1 April 1952)
(Laws of Nigeria, 1952).

Govermnent statement of industrial policy of 2 April 1948.

'Supplementary statement of 18 November 1948.

Government statement on fo~eign investment policy of
3 November 1954.

Pakistan Mining Concession Rules of 1949.

Pakistan petroleum (Production) Rules of 1949.

Income Tax Act (Section 15 B).

law No. 25 of 7 February 1957 for the encouragement of production
(g&_c...e_ta..........Of_i....ci....a...l No. 13167 of 8 February 1957).

Decree-IawNo. 22 of 28 september 1950 for the encouragement ot
the-development of natural resources and the establishment of
industrial enterprises of general usefulnes13 (Gaceta Ot1cial ..
9 October 1950).

Law No. 27 of 21 December 1950 authorizing the Execut.. ",. Branch
to enter into contracts (Gaceta Oficial, 16 January 1951).

Legislative Decree No. :3 ot 11 April 1957 amending the Fiscal C04e
w1th respect to Income Tax «(]aceta Oficial.. 22 April 1957).



PARAGUAY

P!BU

PHILIPPINES

PUl!1RTO BICO

MODEIA AND
NYASALAND
(FEDERATION OF)

SABAWAK

SAUDI ABABIA

SUDAN

'J!BAILAND

Law No. 246 of 25 Feb~ry 1955 establishing a system for the
incorporation of foreign capital.

Decree-Law No. 30 of 31 March 1952 establishing rules for the
development of new industries «(]aceta Oticia1" 31 :March 1952)

Law No. 12378 of 6 July 1955 establishing rules regarding the
operations of t:t1e electric power industry in the country (El
Peruano" Diario Oficial No. 4303" 14 June 1955). -

Law No. 8565 of 12 August 1937 and Law No. 6604 of 5 April 1929
concerning taxes and exemptions for enterprises engaged in
irrisat,ion works.

Decree-Law No. 11357 of 12 May 1950 containing the mining code.

Law No. 11780 of 12 *rch 1952 (El Peruana" 14 March 1952) on
petroleum.

Republic Act No. 901 of June 1953 revising Act No. 35 authorizing
the exemption of new and necessary industries from the payment
of internal revenue taxes (Official Gazette" Vol. 49" No. 7) and
Department of Finance Order No. 185 of October 1953.

Ir:rl';HtriAl Incentive Act of 1954.

statement of foreign investment policy of 1956.,

Pioneer Industries (Encouragement) Ordinance No. 13 of 1957
(sar.awak Government Gazette" Extraordinary Part 1" vol. XII"
No. 2). .

Law of April 1957 regulating the investment of foreign capital.

Act No. 8 of 1956 on concessions for approved enterprises
(Legislative Supplement to Sudan Government Gazette No. 892 of
15 March 1956). . .

Industrial Promotion Act of 4 October 1954.

Boyal Decree of June 1955 determining the categories, sizes and
conditions of the industrial activities to be promoted.

Exchange Control Act of 1942.
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Law of 1915 on foreign corporations and foreign limited
partnerships in which the capital is divided into shares.

Law No. 6791 of 9 July 1956 on expropt':lation or confiscation
guarantees.

Decree of 4 June 1957 on the encouragement of capital investment.

law No. 6224 of 18 January 1954 on the encouragement of foreign
investment (Official Gazette No. 8615 of 23 January 1954).

Ordinance No. 53 of 6 september 1956 enumerating aetivities
forbidden to foreign nationals, enterpr1ees and institutions.

Aid to Pioneer Industries Ordinance (16 March 1950) (Laws ot
Trinidad and Tobago, 1950).

Cement Ir.dustry (Development) Ordinance (1 December 1951) (IAws ot
Trinidad and Tobago, 1951-1953).

VENEZUELA

UAR (Egyptian
region)

TUNISIA

TRINIDAD

VIET.N.AM
(REPUBLIC OF)
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ANNEX III Pqe 1

GENERAL AGRED!ENTS· FOR THE AVOIDAliCE OF DOUBLE TAXATION WI'lH RESPmT 'ro
TAXES ON INCOME COVERING UlIDER-DEVELOPED COUNTRIES AND TERRITORIES

1. Countries Members of the United Nations
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b"1RMA, E

CAMBODIA N

CEYLON E E E N

CHILE N
,

CHINA N
- -
COLO~:.:.A N.
CUBA. N

FEDERATION OF MALAYA E E E 1:'....

GHANA E E E E S E E N

HONDURAS E

INDIA E E N E E S

INDONESIA S

ISRAEL E N

LAOS N
..

MEXICO N
.

PAKISTAN
.

ES E S E

PERU N

PHILIPPINES N

SUDAN N

mAILAND N

UNITED ARAB REPUBLIC E. E N

URUGUAY N

E =Agreements in effect.

S • Agreements s1gnecl but not yet ~ effect.
N .. Agreements under negotiation.
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II. Overseas 'Territories

(i) IneoDle tax agreements concluded between the United Kingdom and:

Aden Colony
Antigua
Barbados
Basutoland Protectorate
Bechuanaland Protectorate
British Guiana
British Hunduras
British Solomon Islands

Protectorate
Brunei
Cyprus
Dominica
Falkland Islands
Federation of Rhodesia

and Nyasaland
Fiji
Gambia
Gilbert and Ellice Islands

Colony
Grenada
Guernsey
Jamaica

Jersey
Kenya
Mauritius
Montserrat
Nigeria (including Cameroons under

United Kingdom Trusteeship)
North Borneo
St. Christopher and Nevis
St. Lucia
St. Vincent
Sarawak
Seychelles
Sierra Leone
Singapore
Swaziland
Tanganyika
Trinidad
Uganda
Virgin Islands (British)
Zanzibar

(

(11) IncoDle tax agreements concluded among United Kingdom territories:

Gambia - Nigeria
Gambia ~ Sierra Leone
Jersey - Guernsey
Mauritius - Seychelles
Nigeria - Seychelles

(111) Income tax agreements concluded by Ghana w1th United Kingdom territories:

Gambia
Nigeria
Sierra Leone

(1.v ) Income tax agreement between Canada and the United Kingdom of 5 June 1946
extended to:

Aden Colony
Antigua
Barbados
British Guiana
British Honduras
Cyprus
Dominica
Falkland Islands

Fiji
Gambia
Grenada
Jamaica
Mauritius
ltbntserrat
Nigeria
Byas8land

st. Cbristopher and Nevis
st. Lucia
st. Vincent
Seychelles
Sierra Leone
Trinidad
Virgin Islands

/ ...
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(v ) Income tax agreement between New Zealand and the United Kingdom of
27 ~Ay 1947 extended to:

Aden Colony
Antigua
Cyprus
Falkland Islands
Gambia
Grenada

Jamaica
Y..auritius
Montserrat
Nigeria
Nyasaland
st. Christopher and Nevis

st. Vincent
Seychelles
Sierra Leone
Trinidad
Virgin Islands

Mauritius
Montserrat
Nigeria
North Borneo
St.Christopher and Nevis
st. Lucia
st. Vincent
Seychelles
Sierra Leone
Singapore
Trinidad
Virgin Islands

(vi) Income tax agreement between Sweden and the United Kingdom of '0 March 1949
extended to:

Aden Colony
Antigua
Barbados
British Honduras
British Solomon Islands
Cyprus
Dominica
Falkland Islands
Federation of Malaya
Fiji
Gambia
Gilbert and Ellice Islands
Jamaica

(vii ) Income tax agreement between Denmark and the Un!ted Kingdom of 27 March 1950
extended to:

Aden Colony
Antigua
Barbados
British Honduras
British Solomon Islands
Cyprus
Dominica
Falkland Islands
Federation of Malaya
Fiji
Gambia
Gilbert and Ellice Islands
Jamaica

Mauritius
Montserrat
Nigeria
North Borneo
st. Christopher and Nevis
st. Lucia
st. Vincent
Seychelles
Sierra Leone
Singapore
Trinidad
Virgin Islands



(viii) Income tax agreement between Norway and tbe United Kingdom of 2 May 1951
extended to:

(ix) Income tax agreement between the United States and the United Kingdom of
16 April 1945 extended to;

Jamaica
Mauritius
Montserra.t
Nigeria
Nortb Borneo
st. Christopher and Nevis
st. Lucia
st. Vincent
Seycbelles
Sierra Leone
Singapore
Trinidad
Virgin Islands

Jamaica
Montserrat
Ni8eria
st. (~bristopher, Nevis

~nd Anguilla
st. Lucia
st. Vincent
Seycbelles
Sierra Leone
Trinidad and Tobago
Virgin Islands

Aden Colony
Antigua
Barbados
British Honduras
Cyprus
Dominica
Falkland Islands
Federation of Rhodesia

and Nyasaland
GaJI1bia
Grenada

Aden Colony
Antigua
:Barbados
Britiab Honduras
Britisb Solomon Islands
Cyprus
Dominica
Falkland Islands
Federation of Malaya
Fiji
Gambia
Gilbert and E11ice Islands
Grenada

-----

Agre~nts relating to taxes on income from movable capital concluded between
France and. French Equatorial Africa (Of 14 December 1956 and 3 January 1957),
French Oceania (Of 28 March and 26 May 1957) and French West Africa (of
31 January and 20 March 1956).

(xv)

(x) Income tax agreement between the United States and the Netherlands of
29 April 1948 extended to the Netherlands Antilles.

(xi) Income tax agreement between the United Kingdom and the Netherlands of
15 October 1948 extended to the Netherlands Antilles.

(xii) Income tax agreement between Belgium and Sweden of 1 April 1953 extended
to the Belgian Congo and Ruanda-Urundi.

(xiii) Income tax agreement between the United States and Belgium of
28 October 1948, as m,dified on 9 September 1952, extended to the Belgian
Congo and Ruanda-Urundi.

(xiv) Income tax agreement between the Union of South Africa and the Federation
ot Rhodesia and Nyasa1and of 22 May 1956.
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