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FOREWORD

1. The present report has been prepared in pursuance to General Assembly
resolution 1318 (XIII) of 10 December 1958 on the promotion of the international
flow of private capital (reproduced as Annex I).

2. The drafting of the report bas been preceded by an initial round of
consultations with government officials, bankers and industrialists including
representatives of corporations with international interests and entrepreneurs

in capital-receiving countries., The Secretary-General wishes to place on record
his gratitude to those who gave generously of their experience and time., A deeper
insight into the problem involved in the promotion of the international flow of
private capital to under~developed countries has been afforded by these
consultations., This report, however, is only a progress report, as its conclusions
must be “~si~>5 by further consultations covering a still broader range of views
and experiencese

3¢ This preliminary report examines the kinds of foreign privete investment

sought by under-developed countries and favoured by investors and the types of
measures adopted to increase the flow of private capital into such countries in
general and into favoured fields and forms of investments in particular, Special
consideration is given to the protection of foreign private investment against
non-business riskse. The report does not attempt a cueniitative eralysis of the
international flow of private capital as such an analysis is the subject of
separate continuing studies submitted to the Council under General Assembly
resolutions 824 (IX) and 1035 (XI).E/ Neither does it describe in detail the
various government measures aimed at promoting the international flow of private
cgpital which are currently in force.2

}/ The latest report in this series was published in 1959 under the title,
The International Flow of Private Capital 1955-1958 (United Nations Publication,

Sales Nos 59.II.D.2). An interim report will be submitted to the 30th session
¢f the Council,

2/ Such measures have been reviewed in Foreign Investment Laws and Regulations

in the ECAFE Region (U.N. Sales No. 1951.II.F.l); United States Income

Taxation of Private United States Investment in Latin America (U.N. Sales

No. 1953.XVI.Ll); Foreign Capital in Latin America (U.N. Sales No. 1954.IT.G.k4);
Government Policies Affecting Private Foreign Investment in a Latin American
Regional Market (U.Ne. document E/CN.12/C.1/12 and Add.l); Laws and Regulations
Affecting Foreign Investment in Asia and the Far Bast (U.N. document ECAFEAL .122)
and Taxation in Capital-Exporting and Capital-Importing Countries of Foreign
Private Investments (U.N. documents E/2865 and E/307H).
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4. In the preparation of the report, account has beern taken of General Assembly
resolution 1427 (XIV) of 11 December 1959 requesting that attention be given to

the role of industrial development bunks and development corporations in promoting
the international flow of private capital, and of the discussion at the thirteenth
session of the General Assembly of a draft resolution submitted by the Byelorussian
Soviet Socialist Republic on foreign private investments in extractive industries.}/

DS o Cam———————

1/ See A/0.2/L.392, A/C.2/SR.570 and A/3947T.
/.l'
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SUMMARY

5. The efforts of developinglcountries to attract foreign privéte capital must
be viewed against the background of a growing volume of international direct
investment, stimulated by the continued expansion of the world economy end the
relaxation of exchange restrictions in capital.-supplying and capital-receiving

countries. These efforts are frequently expressed in policy statements, investment

laws and development programmes in which Governments indicate their preferences
regarding the fields of activity and methods of operation through which foreign
private capital can be expected to make an optimum contribution to economic
development.

6. In the implementation of these statements, laws and programmes many Governments |
accommodate their provisions to the legitimate requirements and practices of
foreign private investors. This flexibility on the part of Governments meets
growing response in the pattern of gperations of foreign investors. In their
foreign operations major companies look for long-term growth through the
establishment and consolidation of new markets; in this context profit rates are
related to the capacity of the venture to expand through reinvestment of earnings.
The variety of forms in which foreign capital moves into the under-developed

.....

ecaptation to the conditions and policy objectives of individual capital-receiving
countries. ’

T The participation of foreign private enterprise in the development of natural
resources is now often sought and obtained under conditions which differ
considerably from these which formerly preveiled. New concession arrangements have
been devised, frequently forilated within the framework of general enabling
legislation, "in which foreign investors meet increased requirements of the
Governments concerned. Several countries, while restricting the ownership and
development of petroleum resources to the public sector, have arranged for foreign
compenies to supply varicus services under contract. Attitudes towards forelgn
private investment in utilities are less clear.

8. Industrialization is a major objective in most under-developed countries.
Forgign Private investment and the technical skills that accompany it are most

commonly sought in the manufacturing sector, praticularly in a fairly wide range

/.QO»
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of intermediate industries such as synthetibs, chemicals and vehicle assembly.

Governments appear to take an inereasingly broad view of the role of foreign

capital in industrial development, end countries are liberalizing the terms to be
met by the foreign investor.

9, . The existence as such of development programmes in under-developed countries
ig of less concern to the foreign investor than is the scope offered him under
them. They have in fact been found helpful in clarifying the fields of activity
in which foreign private investment is most welcome and the conditions-under which
it will be expected to operate.

10. Rigid legislative requirements regarding the employment of local personnel
have frequently been relaxed in recognition of the acute shortage of technical
and managerial skills. Companies operating abroad are also anxious to minimize
the employment of expatriate staff, if only for cost reasons, and many of them
have established their own training progremmes to supplement goverpmental training
facilities. Considerable importance is attached, it was found, to training
activities carried out under intermational technical assistance Programmes.

1l. Most industrial companies operate abroad through foreign owned or controlled

branches or subsidiaries. Of late, however, they have tended to establish joint

vventures associating their cepitel, technical knowledge and management not only with g
those of other foreign investors, often from third countries, but especially with .
domestic enterprises in the country of investment. Many under-developed countries |
require or at least favour foreign industrial investment through joint ventures. %
Difficulties sometimes arise between foreign and local associates over management

and financial policies as well asg over profit distribution policies but the limited

experience of this form of investment suggests that it can make possible successful

ventures in cases where a pooling of foreign and domestic capitael, experience and

technigues is required. It is often recognized that formal contrcl is less

impcrtant than active participation at the teckricel and mancgerial level. K

12. Patert licensing ard similar srrangements are attracting much interest as -

a means of assccisting foreign expertise in the development of local enterprise

even in the 2bestce of forelign capital investment. Often such an arrangement is

for the foreign firm a first step towards the investment of equity capital, possibl
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in a joint venture with the licensee, Licensing agreements are of limited use
where a wide gap remains between the stage of technical development of licensee
and licensor and where the capital, and in particular foreign exchange, required
for related purchases of equipment 1s in short supply.

1%, Incentives intended to reduce or remove deterrents to foreign investment,
are frequently made available on an ad hoc basis, within the framework of
governing legislation, after evaluation of the usefulness of the prospective
investment in accordance with established criteria.

14, In the tax field the tendency of the major capital-supplying countries

to. reduce their tax demands on foreign income enables the Governments of capltal-
receiving countries effectively to o7ler a wide range of tax incentives. These
include special concessions intended to eliminate hardships inherent in the tax
systems of the country of investment as well as positive attractions in the form
of tax holidays. Tax incentives are generally made available to forelgn and
domestic investors alike and are seldom open to the criticism that they put the
foreign investor in a privileged position, a charge which is sometimes made
agailnst incentive measures in the field of exchange and trade. Many investors,
however, look for a stable and sound tex system rather than for extensive
concessions, especially ag the latter are normally of limited duration. Broad
tax concessions appear to fit more readily én early stage of industrialization
where the tax system is not yet fully development-oriented.

15. The initial problem of uncovering investment opportunities is solved for
large international enterprises through reliance on their foreign establiskments
and research staffs. Investors with limited experience of operations abroad,
however, make use of investment information services provided by an increasing
number of Governments. Forelgn investment centres play a part in stimulating an
initial intereét in foreilgn investment and in assilsting investors in the -
preparation and establishment of projects.

16. A growing number of international institutions, government-sponsored
development banks and corporations and privete financial institutions provide
increasing amounts of finance for under-developed countries in conjunetion with
private business ventures. The provision of supplementary finence has been found
to be of assistance in attracting foreign enterprise by reducing the initial
capital which the foreign investor must provide.

/...
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17. Foreign investors are highly conscious of non-business risks. IExperience

has shown that the risk of expropriation is not the same for medium-sized
manufacturing firms as it is for large enterprises operating in the natural
resqurces, plantations and public utility flelds. Nevertheless, the impairment

of the asgsets of any forelgn investor is likely to affect the attitude of
potential investors in other fields of activity and even in other countries. In
order to overcome such apprehensions, Governments of capital-receiving and capital-
supplying countries have nede provisicns, unilaterally or through bilateral
agreements, for the protection of the investor against the occurrence of these
risks or at least to assure him of indemnification if they should occur.

18. The limitations of the unilateral and bilateral approaches have led to the
formulation of proposals for the conclusion of a multilatersl investment charter.
None of the draft investment charters so far suggested, however, has yet been put
into effect, chiefly, it would appear, because the relevant rules of international
law are still too much in dispute to permit broad agreement on a really meaningful
definition of the investor's rights and obligations.

19. Many investors have expressed considerable interest in the possibility of
international arbitration of disputes which might arise between them and the
Governments of the countries of investment., Certain investment laws and a

number of individual concession agreements, partlcularly in the petroleum fielgd,
provide for such international arbitretion., Yet investors have not generally
found it possible to secure this right. A solution may be the establishment of a
gspeclal tribunal or panel of outstanding neutrality and expertise, perhaps under
United Nations auspices, with members drawn from both capital-supplying and
capital-recelving countries, possibly on a regional basis. The existence of such
an agency might encourage Governments to accept 1ts use at first perhaps only as

&8 last resort in specific disputes, then more generally under the investment

laws and perhaps under bilateral, and ultimately multilateral, agreements.

[eon
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CHAPTER I

THE SETTING OF THE PROBLEM

20. The most active and pervasive’factor which has stimuleted the flow of
international private investment in recent years has been the continued expansion

of the world economy.i - This expansion, which originated in the advanced

industrialized areas, has been accompanied by the restoration of exchange stability
among key currenciles and growing emphasis upon‘convertibility, multilateralism

and trade liberalization among capital~exporting nations on one hand and by an
increasingly receptive attitude towards private foreién investment among capital—'
importing countries on the other. '

21. The continued growth of the industrial nations has led not only to a great
increase in the inducements and opportunities for direct and financlal investment
among advanced countries but also to an increase in the outflow of private capital
to the rest of the world. Industrial growth in an advanced country builds up
pressures for further expansion and stimul tes new vertures, foreign as well as
domestic. Rapid technological and industrial advance is reflected in new procésses
and new products, higua levels of corporate expenditure on research and development
and improvements or rellnements in production and markéting methods. It adds up

to a sum of processes and techniques which can also be applied abroad and the
benefits of which are sought after by capital-importing countries.

22. Historically, foreilgn private investment in the under-developed countries

has been concentrated in the development of export crops and minerals, including
petroleum, and this sector continues to attract large smounts of foreign capital.g
However, economic‘development through industrializdtion and. diversification of the

;/ Since 1955 international investment has grown faster than world trade. The
average annual outflow of private capital in the period 1955-1958 was
$h billion, twice tiie average annual outflow in 1951~1952. United Nations,
The International Flow of Private Capital, 1956-1958 (Sales No. 59.II.D.2).

2/ It is not possible to state with any precision how much foreign private capital
goes to the under-developed areas of Latin America, Africea and Asla. It has
been estimated that the outflow to these areas averaged about $2 billion a year
during tne period 1955-1958. (United Nations, loc. cit.). Of this perhaps
two-thirds was invested in petroleum and mineral extraction.

[oos
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economy has now become a major objective of most primary producing countries.
Political independence, which releases and channels energles towards the path
of consclous growth end ladustrialization, may create transitionel problems

and involve certain shifts in attitudes towards private forelgn investment.

The governments of under-developed countries are doing their utmost to promote
the establishment and growth of a domestic industrial sector. They seek to
establish investment patterns and priorities which in their judgement are the
most conducive to development and will secure the maximur benefits for the local
economy.

23. But deficiencies in capital, equipment and know-how often lead public
authorities and frequently also private entrepreneurs in under-developed countries
to look for assistance of various kinds - technical, and if possible financial -
from forelgn firms, and tlcve 1s consequently intense international competition
for capital, technology and know=how. At the same time the protective measures
often employed by the capltal=-importing countries for the purpose of promoting
industrialization, reinforced by the exchange difficulties in which they freque.itly
find themsaelves, create, 1f local market conditions are promising, a strong
incentive for foreilgn industries to circumvent tariffs and quantitative
restrictions against the sale of their products by establishing menufacturing
facilities, with or without local partners, inside the market. The desire for
"import substitution” by the developing countries thus finds its counterpart

in a willingness to ergage in "export substitution" on the part of firms in
caplialesupplying countries.

24, [n spite of a recent revival of financiel and portfollo investment, most
of the outflow of private capital is in the form of direct investment which
complements rather than substitutes for domestic investment. These investments,
it should be observed, are flnanced mainly out of retained earnings originating
from domestic operations or through other sources available to the investing
company, and only rarely through public issues. '

25. Direct industrial investment, at home and abroad, appears to be based
chiefly on long-term growth prospects. Investment planning may be based on
forecasts for ten to twenty years. Competition for market shares and access

to sources of raw materials are hardly less important influences on business

/...
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investment decisions, as both will affect the return of the investment over

a long period. A distinction must be made, however, between enterpriées

engaged in manufacturing and those operating in the field of extractive industries.
26.  The prospects for economic growth in the industrial countries, rather than
in the countries where mineral und, petroleum deposits are situated, is the chief
consideration underlying the investment decisions of the mining and petroleum
companies, though in countries with a sizeable and expanding industrial sector,
such as Argentirna, the petroleum companies in particular have an extra incentive
to search for and develop local resources to feed existing refineries and
distribution networks.

7. Companies engaged in extractive operations are also concerned with the
problem of mainteining their competitive position, which may include not only
their share in the market for the selling product but also in the rights %o
explore and develop new proven or unproven deposits.

28. Under sultable conditlons minersl and petroleum companies are not
necessarily deterred from preliminary exploration by an absence of proven, or
even suspected, reserves. Thus during the last twenty years over $100 million
has been spent on oil prospecting in Nigeria, judged a politically staeble ares,
though likelihood of finding oil in commercially exploitable gquantities seemed
at first less probable than in other areas.

29. The size of the local market is a major limiting factor to investment in
manufacturing industries, which is one of the reasons why industrial investment
1s largely a function of a broader process of growth. Yet such investment can
proceed even in the absence of such a process so long as it adds a new link

to the chain of industrialization by absorbing meterials or semi-finished goods
already available or by producing meterials or goods for further processing. In
addition, the shift from a subsistence to a monetary economy in hitherto backward
areas creates new local markets and the trend toward urbanizatidn_which is
apparent in meny under-developed countries multiplies the number of focal points
in which market growth occurs.

30. Capital for investment in manufacturing flows chiefly into countries which,
in terms of their industrial and market structure, are already beyond the first
stages of economlc development. Some forelgn capital is invested in manufacturing
In countries which are beginning to establish food, textile and other labour=-

[eos
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intensive lndustries and which, despite low per capita income levels, have an
irmporsant market potential because of their size, population and resources. The
forelgn Industrial investor 1s also interested in countries which may develep
glzeable markets on the basis of sore degree of regional econcmlc assosiation

or integratlion and those which are endowed with important natural resources

and are attempting to diversify their economies.

AL, The apgregate inflow of forelen industrisl investment in under-developed
countries 1s not very larpge in relation to investment in oil and minerals which,
a8 already indicated, absorbs most of the foreign private capital flowing to
under-developed areas. It should be noted, however, that the proportion of
capital lnvestment in manufacturing ludustry required for growth is relatively
small compared with thot required for utdlities, transport and housing and the
development of indigenous mineral resources, all of which absorb large amounts
of forelgn capital and domestic funde in most under-developed countries, and

the contributlon of foreign Industrisl investment to economic growth is not

to be measured Iin terms of outright capltal imports alone. There is simultaneously
a vast lnvestment in technology and know-how and a steady generation and
reluvestment of capital through retained earninga-i

3e. Foredgn industrial ventures are undertaken to ensure s fuller utllizatlon
of the resources of the firm in one way or another. They may lnvolve the earnings
of quasi-rents on trade mark.:, good-wlll, patents and other often already
amortized assets of the company. They may ulso ensble the firm to spread many
ltems of overhead cost, such as management, reséarch and development, over a
lorger volume of operations.

A3, In forelgn no less thon in domestlc industrial investment the expected
profitabllity of the venture 1s assessed Iin terms of growth prospects for the
warket for a particular product, and for the economy as a whole rather than in
terms of initlal rates of return. Industrial lnvestors are not as closely
concerned with lmmedlate yleld considerations as are financial Investors.

————

1/ For instance the forelgn subsidlaries of United States manufocturing
corporations retain ebout 50 per cent of thelr earnings for relnvestment on
average. See Unlted Nations loc. c¢it., Table 8, which is derived from
statistics published by the United SOt tatas Department of Commerca.

/e
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Industrial planning recognizes that the "bresk-even" point for & particular
venture may not be reached for several years, and sales and profits figures ore
projected over periods of three to five years or longer, from the tin when the
operation becomes profitable.

3, The profitablility of a foreign venture wey also be affected by the
capitalization of the enterprise. Large corporations of international reputation
are often in a positlion to launch a foreign venture with a comparatively moderate
cash investment, relying to a considerable extent on local borrowing so as to
limit thelr foreign currency capitael commitments. This policy mav attract
eritlclsm if forelgn corporations, on the strength of their standing as prime
risks, annex what is considered to be an unfeir share of the limited supply of
local loanable funds.

35. Woge differentials alone are not likely to lead to lunternational migrations
or cepital save for exceptional cases of under-developed areas which are part

of & larger market, as low wages are often accompanied by low retes of productivity.
36. Foredgn financed operations in under-developed countries are usually
smaller and more labour-intensive than the operations of the same firms in
industrialized countries. But foreign caplital and enterprise generally imply

8 moderately capltal-intensive type of production and a reasonably large scale

of operation or ot least a planned scale of output which is significant within
the context of the glven market situation.

37 In most under-developed countries competition is very lmperfect, especially
in the area of "growth" industries, and the producer of an entirely new type

of product may enjoy (temporarily at least) a position of quasi-monopoly. Yet
there will nearly always be some competition, either from imports or from other
exlsting domestic products which are more or less close substitutes for the

new one. Moreover if an industry appears to be promising enough to attract one
important foréign menufacturing concern it is probable that its competitors

will be tempted to enter the fleld.

38, The approach to foreign investment of a large company manufacturing drugs
and phermeceuticals is fairly typical of the way in which business may expend
sbroad. When an export market has been developed, an independent agent is
appolnted as sole distributor for the country. Next the firm assists in the

/‘oo




establishment of a local plant which produces on the basis of a lincensing

sgreemant and with materials purchased from the licensing company. The final
step 1s the establishment of a local subsidiary, frequently through the purchase
of the local firm and the employment of ite owner as manager. In countries
where for political reagons the firm does not want to commit large amounts

of capital, local borrowing ie relied upon to supplement a comparatively wodest
equity investment. The lunvestment programme in relation to the establishment
of a forelgn subsidiary is upually envisaged in terms of ten years, but this

ig subject to considerable flexibllity. Profits of the first ten years of
operation are usually reinvested., The major reasons for establishing production
fecilities in a forelgn country are high tariffs or other import barrders and
the entry into that mavket of a foreign competitor.

;iil
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CHAPTER II
FIELDS AND FORMS OF INVESTMENT
1. Fieldg of Investment and Public Policies in Under-Developed Countries

39. The Governments of capital-receiving countries, however favourable ‘their
attitudes towards private foreign investment have preferences regarding the sectors
of the economy to which priority in development should be given and the types and
forms of investments which are better suited to achieve the desired end. The
essential task is the creation of specific conditions under which the natural
patterns of industrial investment can be adapted to the requirements and

aspirations of the countries of investment.

(a) Investment in Natural Resources

Lo. The exploration and development of mineral resources requires large amounts
of capital which countries possessing such resources have had little difficulty

in attracting from abroad during the post-war period. The main petroleum and
mining companies have invested in exploration and extraction even in periods when
demand for their products‘is weak, in anticipation of a continuing rise in demand
and in order to maintain their competitive position in reserves, refining and
distribution.

41. Governments of most under-developed countries control the development and use
of natural resources.é/ In some countries the development and utilization of

some or all natural resources is barred to private enterprise, whether foreign or
national, and is in the hands of a government monopoly created through a statutory
ﬂ_corporation or national council.

k2, Petroleum operations are usually governed by legislation separate from mining
laws in view of the considerable differences in technology and finance (and
sometimes in public attitudes) between petroleum and other mineral development.

- TIn the post-war period and especially in the last decade there have been important
1 shifts in the policies of oil-producing countries, reflecting changes in the

- relative bargaining positions of the countries and the international oil companies.

l/ For a full descrirtion of the ways in which the develorment and use of natural
resources are regulated see United Nations document number A/AC.97/5 on
The Status of Permanent Sovereignty over Natural Wealth and Resources.

e




B/3325
English
Page 16

The Governments of producing countries have been pressing for higher shares in
the proceeds of extraction in the form of increased royalties and taxes and for
participation in other phases of the industry. The so-called 50-50 formula has
been modified in some cases by more favourable terms for the producing country
and the demand for new leases and concessions has been intensified by the entry
of a number of new smaller independent companies.

43, On the other hand, recent discoveries of new petroleum deposits in

North Africa and elsewhere, combined with temporary conditions of over-supply,
have led to the adoption of new measures to attract foreign capital and expertise
in the search for oil by actual and potential producers. Some countries having
no large proven reserves heve introduced specific incentive measures to encourage
foreign participatibn in petroleum exploration and production.i/ Others have
found it desirable to modify their tendency to grant exclusive rights for the
exploration and exploitation of national oil resources to stete-owned monopolies
80 as to promote thorough exploration activities involving heavy foreign exchange
expenditure through a variety of efforts.

L., The Indian Industrial Policy Resolution of 1956 included mineral oils in
Schedule A, a list of industries in which all new units, "save where their
establishment in the private sector has already been approved, will be set up
only by the State",g/ but towards the end of 1959 the Government, influenced
particularly by foreign exchange considerations, decided to admit the foreign
oil companies "subject to mutually acceptable terms for exploration and also
assuring that such arrangements with foreign oil explorers fall genmerally within

the ambit of India's policy resolution”. 3/

%/ See for example Peru Petroleum Law No. 11.780 of 12 March 1952 in El Peruano
of 14 March 1952; Turkey: Petroleum Law No. 6326 of 7 March 1954, as amended
in Official Gazette of 16 March 1954. In 1955 Libya adopted a similar law
(Petroleum Law No. 25 of 1955 in Official Gazette of 19 June 1955).

g/ Industrial Policy Resolution of the Government of India, 30 April 1956,
paragraph 8. (Printed in the Reserve Bank of India Bulletin for May 1956).

g/ Speech by the Minister of Mines and 0il on 24 November 1959, reported in the
Financial Times.
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45, A similar policy has been adopted by the Government of Argentina, which in
‘Novenmber 1958 announced that foreign capital would be permitted to participate
in the development of petroleum resources to a greater extent than in the past,
though as suppliers of services under contract not as holders of concession.l

46, This greater flexibility in devising appropriate ways for foreign capital
to participate inpetroleum develcpment has probably been facilitated by the fact
that many producing countries have evolved a type of legislation which, besides
removing basic uncertainties, incorporates provisions and safeguards already
tested in other countries or political subdivisions, such as e.g., the Provinces
of Canada.

L7, A similar flexibility is apparent in the arrangements made for the
development of other mineral resources, which have gbsorbed considerable amounts
of foreign cgpital in recent years. Mining operations may be linked to large
development projects, sometimes financed in part by IBRD, governﬁental or private
bank loans, involving the provision of energy and/or the establishment of plants
for smelting, or large steel or gluminium industries, Many such projects are
being carried out by consortia of forelgn companies of different nationalities,
sometimes with the particlpation of domestic interests.g/ Investment through a
consortium apart from the inducements it may offer to its individual members, may
be more acceptable to a country concerned with the problem of foreizn control
over its resources than an individual venture of comparable size.

48, Most arrangements for foreign participatibn in the development of mineral
and petroleum resources in under~developed countries are negotiated individuslly.
They are, however, substantially different from former concession agreements as
they are frequently framed under the provisions of a general law. The investment
is usually of such importance to both the host Government and the company

concerned that ad hoc agreement must be sought on a number of points, including

United Nations op.cit. chapter V., paragraphs 89-93.

1/

g/ A project to develop bauxite deposits in Guinea, for example, is being
financed by French, Swiss, United Kingdom and United States industrial
interests, together with a longeterm loan from the French Government.

[oos
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special tax, exchange and other incentives and liabilities and the provision of
soclal overhead facilities by Government ox corporation.l/ Foreign mining and
petroleum companies usually provide transport and housing facilities, without
vwhich access to and operations in remote areas would be impossible.

(b) Investment in Utilitles

49, At the present time the prospects for private foreign investwent in
utilities vary., Private-owned utilities (vhether foreign or domestic controlied)
sometimes have to comply wilth regulations tying utility rates to levels which are
insufficient to cover full costs and amortization and generate earnings to the
extent required tc make additionsl investment attractive. In countries where
private foreign~owned utilities have long been active,expropristion has been
envisaged in several instances and it has become increasingly difficult to
obtaln concessions covering new projects or additional areas. In many countries
which have attained independence in recent years the Government has taken
utilities, such as electric power, railways and telephones, into public
ownership and operation.

50, 'There have been recent instances of nationalization, e.g. in the State of
Rio Grande do Sul, Brazil. On the other hand there are signs of the adoption of
a more favourable attitude towards foreign investment in utilities in Argentina,
Chile, Peru and Brazil itself where the "historical cost rule" applied to the |
determinetlon of rates appears to be no longer operative or undergoing
modification. Foreign companies have aiready established several Joint ventures
wvith domestic public agencies and this form of investment may become more .
wide=gpread. For the time being, however, foreign investrznt in public utilities
is quantitatively far less significant than it used to be vefore 1939, when

it waes of major impor’oance.2

;/ Thus agreement between the Jameican Government and a group of aluminium
companies investing in the development of the Island's bauxite deposits
included a clause requiring the companies to farm thelr land where they were
not actuslly mining it.

2/ Unlted Nations International Capital Movements during the Inter=War Period
(Sales No. 1949.TT.D.2). Page 30.
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(¢c) Manufacturing Industries

51. The expansion and diversification of manufacturing activities is expected
to make a major contribution to economic development in most under~-developed
countries,

52, At the earliest stages of economic development light industries such as
simple food processing and textile plants supplying basic needs of the consumer
are usually domestic enterprises. Once industrialization has begun, however,
and local enterprise branches out into new industries requiring higher degrees
of skill such as plastics, metal fabrication and vehicle assembly, opportunivies
for foreign investment arise in many intermediaste industries including synthetic
fibres (which are of special importance in low-income countries where emphasis
is on low=-priced basic items of consumption), tyre cord and tyres, glassvare,
chemicals, fertilizers and pharmaceuticals. In many cases local entrepreneurs
teke the initiative in establishing a plant, sometimes with foreign co-operation
from the beginning, sometimes seeking foreign capital and asristance as their
merket expands sufficiently to absorb large-scale production and to permit
product diversification and specialization.

53. Foreign industriel investment is particularly suited to contribute to the h
establishment or development of intermediate industries which require advanced
technology, product and sales development and other up~to~date techniques.
Moreover, recourse to foreign investment may be the only way of importing
equipment where exchange devaluation and foreign exchange shortages meke its
purchase costly or impossible. Foreign investment in intermediate industries
does not normally involve the control of baslec productive resources and is
therefcre ﬁsually acceptable, though scmetimes subjecet to restriction, As the
development process gathers momentum, investment in consumer durables and the
capital goods industries expands. There are new openings for foreign industrial
corporations, sometimes in association with local public or private interests,
to manufacture such items as office equipment, sewing machines, steel tﬁbes, 
refrigerators, tractors, and automobiles (as recently in Argentina, Brazil

and Mexico).

54, Few under-developed countries encourage foreign investment in the heavy
industrial sector (steel, shipbuilding) though they may welcome foreign
assistance in establishing such industries.
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55. The industrial development policies of under-developed countries range from
those favouring the maximum amount of public ownership and operation through
those stressing national control (though not necessarily ownership and operation)
to those leaving the major xole in economic development te private enterprise,
though with a measure of government control.

56. Mcét Governments indicate that they attach particular importance to the
development of specific industries within the sector open to private enterprise.
Investments, both forelgn end domestic, in these approved or registered
industries are frequently entitled to benefit from a wide range of tax and other
incentives (cf. chapter III below).

57« Development programmes vary greatly in scope and precision. Few countries
in the Western Hemisphere have drawn up general economic development programmes,
On the othexr hand the Second Indian Five-Year Plan set quantitative investment
taxrgets, including a very modest estimate of the probable inflow of new forelgn
capital investment in the period. More frequently development piogrammes indicate
qualitatively the sectors to which priority is attached. Thus the Government of
Ghans has drawn up a list of "Pioneer Industries" to which specilal tax reliefs
apply, including metal products, manufacture of articles from synthetic resins,
glassvare, pharmaceuticals, and motor truck and bus assembly.

58. Forelgn investors, it has been found, rarely object to and may indeed welcome
the extension of development programming to the private sectog. It can be
helpful if Governments define clearly those fields vhere privéte, oxr private
foreign iInvestment is permitted or encouraged. Governments may also attract
rather than deter forelgn capital by indicating precisely the forms in which such
investment is acceptable.

59+ In thelr industrial policy resolutions, investment legislation and
development prégrammes,most capltal=recelving countries make no distinction
between foreign and domestic private capital. Forelgn investment is normally
permitted on equal terms with domestic capital in industries other than those
reserved for the public sector and hence also closed to domestic private
enterprise, Additional restrictions, in respect of ownership and employment
policles for example, may be imposed on foreign enterprises but these enterprises
may on the other hand be granted privileges which sometimes give rise to

[eos
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complaints from domestic entrepreneurs. Thus the special trestment (including
exemption from tariffs and exchange restrictions) often accorded to foreign

investors supplying needed equipment or the exchange with which to purchase it
may lead to the objection that enterprises so treated are put in an unduly
advantageous position.
60, The differing attitudes of under-developed countries towards private foreign
investment in manufacturing industry can be illustrated by reference to a few
specific cases.
61. India is an outstanding example of a country which offers to private
industry the opportunity to develop and expand "as an agency for planned national
development".l Three industrial sectors are distinguished:

(&) Basic industries, including mineral and petroleum extraction

and refining, lron and steel, public utilities and defence equipment,

to be develcved henceforward exclusively by the public sector, though

the expension of existing privately owned units is not precluded

provided that the State has the requisite powers (through majority

participation in the cepital or otherwise) to control the undertaking;

(b) A small group of industries, including essential drugs, fertilizers

and machine tools, which are to be progressively State owned, though

development opportunities will be open to private enterprise either alone

or with State participation;

(e) All other industries (chiefly the secondary consumer goods industries)

the development of which will ordinarily be undertaken by the private

sector,
62. Within this framework privete foreign investment in India is treated exactly
like private domestic investment once it has been admitted to the country. Its
admission is subject to prior screening and approval, governed by a set of
established criteria which include the exteut to which a particuler investment
introduces s modern technique not available in the country, requires sizeable

1/ Industrial Policy Resolution of 30 April 1956 (replacing the original
guiding Resolution of 1948), paragraphs LI and 5. (Printed in Reserve Bank
of India Bulletin, May 1959).
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imports of plant and machinery which can best be secured along with foreign
capital, depends to the minimum extent on imported raw materisls and components,
and earns or saves foreign exchange. A list of the fields in which foreign
capital 1s required has been drawn up, but it is not exhaustive and may be

subject to change.

63. The pattern set by Indila i1s reflected in the form of tie industrial policies
of other countries. For instance the Government of Ghane recognizes three
categories of industries: those reserved entirely to the Government (public
utilities, atomic and armaments manufacture); those where government participation
will normally be insisted upon (consisting at present of alcohol, alccholic
beverages and narcotics) and those not included in the other two groups.l

6. In the Union of Burme a new attitude has developed toward private
industrisl enterprise after a first phase in which the Government took a major
part in initiating the industrialization process. In 1955 the Government issued
an important investment policy statement which recognized the potential
contribution which productive privete investment, both domestic and foreign,

could make to the economic and social progress of the country and to long-term
development plans for increasing output and productivity and raising living
standards and welcomed the managerial and technical skills which accompany private
foreign investment. It noted that meny opportunities exist for profitable private
investment in Burma in a variety of manufscturing sctivities, in processing and
in the distributive and service enterprises. Subsequently the Government ,
established joint enterprises with the Burma 0il Co. and other foreign companies
affected by the nationalization measures of the immediste post-vwar period. At

a later date (June 1957) the Government announced that it would concentrate only
on key economic projects, and that the whole field of industries, including
nmining would now be open to private enterprise.g/

;/ Industriael Promotion in Ghana, published by Ministry of Trade and Industries,
Ghana.. .

g/ The Premier Reports to the People, Government of Burma, Printing Press.
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65. In Pakistan the Government plays a major role in industrialiéation as a
metter of necessity rather than of policy. While the entire field of
manufacturing industry is open to private capital, some measure of government
control is meintained over many industrial activities including iron and steel,
machine and precision tools, heavy engineering equipument, manufactures of
non~ferrous metals and alloys, pharmaceuticals and paper, cardboard and pulp.
Participaticn by Pakistani nationals in ventures sponsored by foreigners is ‘
favoured and in many industries, including food and fish canning, sugar refining,
leather, cotton spinning and weaving, heavy chemicals and dyestuffs, glass and
reramics, cement and shipbuilding, majority control by nationals is prescribed -
as a rule, On the other hand, government statements of policyl have stressed
the fact that Pakistan welcomes foreign capital seeking investment for purely
industrial and economic reasons and not claiming speciel privileges.

66. In Iran government control and extensive ownership of industries has also
occurred as a matter of necessity rather than preference. NWearly all important
industrial installations in Iran are owned and managed by the seven-year Plan
Organization, a semi~autonomous government agency which is vested with the
responsibility for planning and supervising the developmenf pro gramme. The
ultimate objective of the Plan Organization, however, is to sell these
industries, many of which are still operating at a loss, to private capital.?
Private foreign investment, therefore, is likely to be welcomed, particularly in
the development of new industries and in the manufacture of substitutes for
products currently imported into Iran. |

67. In countries and territories where nearly all fields of industrial activity

are open to private initiative preferences and pra.rities with respect to types

1/ Industrial Policy Statement of 2 April 1948, Supplementary Statement of
T 18 November 1948 and Supplement Statement of 3 November 1954, printed
as Appendix "A" to the booklet Pakistan Welcomes Foreign Investment,
published by the Bureau of Business Facilities and Information Department
of Supply and Development.
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of industrlsl investment, domestic and foreign controlled, are reflected in the
lsws granting tex and othexr incentives to desired investments. In the

Federatlon of Malaya,}/ Jamaicag/ and Trinidadé/ special encouragement and
preferential treatment ere glven to "pioneer" industries, those not already
established on a substantial scale. To qualify for tax relief under the laws

off the Federation of Malaya, an industry must be new, or not at present carried
on on & scale sultable to the economic requirements and development of the
Federation and have favourable prospects for further development.

68. The main factors considered by the Government of Jamalce in relation to the
prospective benefits of a new industry are its assistance in (a) the provision

of employment; (b) lifting the general level of skills; (c¢) increasing natlonal
and individual productivity; (d) diversifying the economy of the country. Special
beneflts are also given to industries producing goods for export.

69. Trinidad considers investment applications in the light of their expected
repercussions on the foreign exchange position and their value in stimuwlating
economic development. A list of lndustries prepared by the Government
distinguished among three types of industries, rated as "most favourable", "medium
favourable", and "unfavourable".

T0. It is apparent from the examples quoted that the order of priority assigned
to various fields and types of industrial activity by under-developed countries
is roughly the seme whether these fields are open or not to private enterprise
and forelgn investment. Legislation or policy statements are invariably founded
upon the expectation that these activities will ralse national product levels,
stimulate productivity, expand employment and earn or save forelgn exchange. The
lists of favoured industries drawn up by governments are of course subject to

change as industrialization gathers momentum.

»

Eicneer Industries (Relief from Income Tax) Ord.nance, Number 3L of 1958,
Jameica Industrial Development Corporation: A Natiopal Plen for Jamaica,

1957-1967, Chepter T.
Regulations and Policy Concerning Investment of Foreign Cepitel in Trinided
(mimeographed).
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]&

[oos



St LA

1/3325
English
Page 25

TL. More specifilcally, forelgn private investment in manufacturing industries
is invited when it is expected to have beneficial effects on production,
productivity, employment and foreign exchange reserves, and the accompanyling
improvemeﬁt of the entire industrial environment. Obviously it is unlikely
that any single lnvestment will have all these desirable effects, and some
projects may be beneficial in some ways but disadvantageous in others. For
instance the introduction of modern productive facilities into an industry
hitherto carried out by local enterprise or by small craftsmen can well have an
adverse impact upon employment. A new industry established with forelgn
capltal and management may meke little or no direct contribution tec the foreign
exchange position of the country and may indeed require additional imports.

72. There must almost invariably be some degree of reconciliation among
conflicting objectives in any industrial policy, whether it relates to domeatic
or forelgn private investment, at least in the short or intermediate period.
There are growing indications, howéver, that both governments and foreign
investors recognize that investment in an increasing range of industries can be
mutually advantageous provided that sultable arrangements can be worked out.
Many of the pressures and conflicts which are an inevitable concomitant of
economic growth recede as the industri;l sector expands.

2 Forms of Investment

73. It has already been stated that most foreign private investment in
under-developed countries ls direct industrial investment in the broad sense,
including natural resources and utilities as well as manufacturing operatiens.
There are, however, a number of other significant forms of investments, all
related in essence to an investment elther of capitael or of specialized skills,
including export credits for the procurement of industrial goods,lmachinery and
equipment; patents, licensing end technical assistance agreements; and
institutional or joint arrangements through which private end public financial
and other resources are channeled for development purpcses.

(a) Export Credits

The Industrialization in less advanced countries leads to increased requirements
of imported capital goods, and ccnsequently to a change in the composition of
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imports as between consumer and cepital goods, Import requirements tend to
exceed foreign exchange resources even when export earnings are supplemented by
foreign ald, long-term lending and private forelgn investment.

75. The granting of export credits by the industrialized countries of Western
Europe has undoubtedly been of considerable help to under-developed countries in
financing thelr purchases of ipported equipment and machinery.}/ The growth and
lengthening terms of such credits in the last decade have been stimulated by the
competitlion among exporters of cepital goods. They have also been an indication,
in some cases, that a country is moving into a position in which it will have

& surplus of capital avallable for forelgn investment. In the Federal Republic
of Germeny, and to a lesser extent in Italy, the granting of extensive export
credits has in some instances led to more direct participation in forelgn
ventures, On the other hand the accruing maturities of large export credits

mey impose on importing countries a debt burden which they may find difficult to
carrys. Credlt competition among capital=-supplying countries mey also have
adverse ef'fects in these countrles and may affect the supply of cepital for
tong=-~term 1nvestment.2

76. At best, export credits cannet be more than a partial substitute for foreign
business lnvestment.

(v) ILicensing and Technical Assistance Agreements

T7e. - Frequently purchases of equipment are accompanied by e request from the
buyer for technical instruction in its maintenance and operation. Foreign firms
vhich have technical know~how to sell but which are reluctant to commit large
amounts of capital in foreign ventures are often ready to meet such requests by

}/ For e detalled discussion of export credits and an analysis of European
export credit schemes see Segré, Claudio, Medium Term Export Finance,
Buropean Problems and Experlences in Banco Nazionale de Lavoro Quarterly
Review, Rome, June 1958,

2/ Bee The International Flow of Private Capital 1956-1958 (United Nations
Sales No. 59,II.D.2), Chapter IV,

[one
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making arrangements for the use of patents and licences and supplying technical
assistance.iﬁ
78. Nearly all patent agreements and technical assistance contracts extended to
under-developed countries entall the provision of services whether they cover the
design, installation and operation for a given period of an entire new industry
or project, or, more frequently, industry-to-industry assistance for the
development on lmprovement of specific products, phases of production and
marketing techniques. Technical assistance contracts of the first type are
usually relaﬁga to the establishment of a new basic industry requiring vaest

mﬁix&iinstallations procured with foreign public or private financing and an
advenced stage of technology. They are used for public work construction (roads,
dems), heavy industry plant erection (steel mills), exploration of natural

- resources, and in general for projects in which domestic (public or private)
control is preferred and in which the financial technical and operational phases
(though often combined in some way) are teckled separately.
T79. The second type of contract, used chiefly in manufacturing industry, deals
with licence or "know-how" agreements under which foreign expertise, usually
viewed as a complementary benefit of foreign dlrect investment, is increasingly
made available to domestic enterprises, by 1ltself though it may be accompanied
by'iimited direct financial participation on the part of the licensor. The
licensor may not only offer the right to use patents and utilize production and
other technical informetion, but also give technical assistance for the solution
of speclal problems and help train local staff. Many licensing agreements are
combined with sales of the necessary machinery. Payment mey be in the form of &
fixed royalty or licence fee (plus the sale of the machinery - frequently on
extended terms), a percentage of sales or & share in the licencee'!s equity
capital. These three choices reflect increasing stages of involvement by the
licensor in the risks of the licengee enterprise.

;/ In 1957 at least 650 U.S, firms had licensing agreements with foreign firms
(in both developed and under-developed countries though overwhelmingly in
the former) under which they recelved gross earnings of $140 million.
United States Government, Hearings before the Sub=Commlttee on Foreign
Irede Policy of the Committee on Weys and Means, House of Representatives,
85th Congress, Second Sessilocn, page 15. (Statement by Hon. Henry Kearns,
Assistant Secretary of Commerce for International Affairs).
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80. The licensor can thus participate in foreign ventures and expand his
markets and operations with a minimum of risk and on a scale which is not limited
by his capital resources. A licensing agreement enables a foreign industrial
enterprise to secure an additional return from a given investment in research
and technical staff and makes it possible for firms which speciaslize in know=how
rather than in production to engage in substantial international operations.

The domestic entrepreneur, for his part, recelves access to new foreign
processes and machinery without the necessity of either putting up large capital
funds for them or surrendering a large share of the control and profits of his
enterprige,

81, ILicensing and %echnical assistance agreements between industries have
certain limitations and drawbacks for the assisted country. They may lead to

an outflow of forelgn exchange which has not previously been offset by the
lmportation of capltal and do not always relate to industries which mske a
direct contribution to forelgn currency earnings, especlally where the licence
covers the use of trademark or of styles or designs (for prints or fabrics)
whose value is commercial rather than developmental.

82. More important, however, are other factors which relate essentially to

the willingness and ability of licensor and licencee to co-operate. When the
consideration stipulated foxr the "know-how" is substantlal and payable in a
hard currency and when the supplier undexrtakes certain specific responsibilities,
no contractual difficulties are likely to arise. Where effective control of
operations is necessary to yleld satisfactory results, however, licensing
arrangements may not be the most sultable arrangement. In countries with a
depreclating exchange rate, the hard currency value of payments related

to domestic sales willl decline. These limjitations are inherent in all forms

of assistance extended from the outside, particularly when responsibility for
performance 1s shared among two different firms separated by distaﬁée, language
and habits, It is for this reason that industries which supply thelr know-how
to forelgn licencees seldom stlpulate the performance of speclfiec results unless
they have in effect a complete management contract, which is the exception
rathexr than the rule.

/QQ'
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83. These limlitations have caused some firms to follow a pattern of replacing
licensing arrangements with direct (and sometimes wholly owmed) investment in
local production facilities whenever the expansion of the local market justified,
and in their view required, such a change-over to directly controlled operation.
Technlcal contracts thus frequently constitute a first step towards dirvect
investment in productive facilities.

(¢) Direct Investments and Joint Ventures

84, A mejor decision facing the management of an industrial corporation located
in an advanced country which plans to establish productive facilities in an
under-developed or semi-developed country is whether to invest through a branch
or controlled subsidiary or to enter into an assoclation with local interests

in the country of investment through a Joint venture.

85, Some companies insist, as a matter of policy, on sole control of their
forelgn investments, particularly when the venture is a major company project,
involving large commitments of resources. In such cases full control over the
development of the enterprise, particularly lts management, may be of great
importance.

86. On the other hand many large industrial corporations have reached the
conclusion that it is generally undesirable, or at least inexpedient, to operate
abroad except through Joint ventures, even in projects which are major company
ventures and require o large investment., This policy is frequently the result
of previous experiences with solely-owned foreign subsidiaries but may also be
influenced by purely economic considerations, such as the advantage of sharing
risks and responsibilities with partners who are peculiarly fitted for handling
local problems or who are already well established in the country of investment.
It may be reinforced by the policies adopted by some capital-recelving countries
which have a strong preference for Joint ventures and may offer special tax and
other incentives to them. Companies which do not wish or are not in a position
to commit large resources to the establishment of productive facllitles abroad
are also naturally inclined to consider favourably the prospect of joint ventures.
87. Entrepreneurs and industrialists in the developing countries weigh their
preference for sole control(e natural one, especially where enterprises are yun

/*!,o
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as & personal or family business even when clothed in corporate form) against
their need to meet competition, including competition from imports and from
forelgn-owned or managed enterprises, through plant modernization and
re~equipment., New and advanced technology and know-how, obtainable only from
foreign sources, are also needed to diversify production and to branch out from
"primaxy" to "secondary" industrial activities.

88. So long as the local company can secure forelgn assistance without
surrendering sole or major control over its business it will be normally inclined
to do so. This 13 one of the reasons for the populerity of licensing and
technical assistance agreements. But at some point it may become apparent that
only through & closer arrangement with a foreign company can the domestic
company hope to malntain lts competitive position and survive. Modernization
and expansion require large amounts of capital which cannot be generated through
the earnings of the local firm nor supplied by local savings, and even when
earnings are avallable for reinvestment the cost of imported machinery and
equipment may be prohibitive, at least in foreign exchange.

89§ Joint ventures are often instrumental in expanding and modernizing a certain
intermediate group of industries, such as advanced segments of the textile, -
canned foods and paper industries, synthetics, certain chemical products, and
assembly (and possibly production of parts) of durable goods.

90. Difficulties sometimes srise over the introduction of new managerent
policies which conflict with local customs and require strong co-operation
between local and foreign personnel.

9l. There may also be some differences of opinion over profit and dividend
distribution policles. While investors in advanced countries are accustomed
to plough back into the business a good share of the earnings, especially until
the original investment has been fully amortized, investors in under-developed
countries frequently expect llberal dividend distributions. This difference

of opinion mey be related to a disagreement regarding the rate at which the
enterprise is expected to grow, businessmen in under-developed ccuntries often
looking for high profits per unit rather than en expanding turnover.

[oos
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92. The finencing of Joint ventures also raises problems. In countries where
the amount of cepital available for new and risky ventures is small, it may be
held undesirable that enterprises established in conjunction with foreign firms,
which have ready access to finance, should absorb local funds., It has even been
considered that foreign firms should be obliged to find all the initial cepital
for new ventures themselves and only later sell a majority holding in the
established enterprise to local investors.

93, In many under~developed countries public policies regarding the establishment
of joint ventures hinge on the question of size. Where emphasis 1s laid on
attracting the meximum volume of foreign investment and reserving scarce domestic
capital resources for locally managed ventures, foreign financing of large
projects in particular is preferred and mey be encouraged, or at least permitted,
even in countries which formaelly restrict forelgn investment to jolnt ventures.
Many Governments appear to have adopted a more flexible approach to the gquestion
of domestic participation and, in some instences,majority control. It is
increasingly spparent to then that the realities of the forelgn partner's greater
technical and menagement expertise, especially when he holds title to decisive
patents, may in any case prevent such domestic "control" from serving the policy
aims intended, even in the absence of the not infrequent use of nominees on a
company's board or of a domestically incorporated subsidiary as the "domestic!
stockholder. Furthermore insistence upon strict requirements as to ownership and
control may simply divert potentisl industrisl investors to other countries.

94. On the whole the co~operation of domestic and forelgn investors in the
management of Joint ventures appears to work well, It must be observed, however,
that Jolnt ventures are a relatively new form of investment in under~-developed
countries and further study will be needed for a full eveluation of their
impact.é/

1/ There is a growing literature of case studles of joint ventures, In
particular Joint Internationsl Business Ventures, A Research Project of
Columbia University may ve cited. 5o far this series, which ls unpublished,
Includes case studies of Jjoint international business ventures in Brasll,
Burme; Colombia, Cuba, India, Italy, Japen, Mexico, Pakistan and Turkey., In
the same series a study has also been made of Germen Capital Exports and
Joint Ventures in the Less Developed Countries.
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(d) Financial end Institutional Investment

98« Direct and financial investment are increasingly being stimulated through
the operations of private financial institutionsl in Western Europe and

North America which help mobllize public and private capltal for development
purposes, The increase in their activities reflects the improving conditions

and nevly emerging opportunities in many developing countries, the result of the
efforts of the Governments of these countries and the assistance, made avallable
to them by the Governments of industrialized countries and international
organizations.

96, International financial investment has traditionally been the concern of a
relatively small group of specialized banks in Western Eurcope and the United
States. Many of the large United States commercial banks mre expanding their
forelgn investment business rapldly and moving into new aress from Africa to

the Far Fast., The First National Clty Bank of New York, the First National Bank
of Boston and Bank of America Internationsl (an affiliate of Bank of America)
have been traditionally active in certain sreas, particularly Latin America.

The Chase Manhattan Bank of New York has set up & subsidlary, the Chase
International Investment Corporation, to promote private investment in
under-daveloped countries and to advise clients of the parent bank regarding their
foreign ventures. The Chemical Bank New York Trust Co. has established an
affiliate, Chemical International Finance Ltd.,heving similer functions., The
leading Canadian commercial banks, such as the Royal Bank of Canade and the Bsnkof
Montreal, are also extending the scope of their foreign activities.

97. In addition, s number of new financisl groups less directly connected

with commercial.banking Interests have been established to invest zhroad. They
include Americen Oversea Finance Co., the Transoceanic Development Corporation Litd,
an international investment company owned Jointly by Western European and

United Stetes commercial and investment banking interests, and the International
Basic Fconomy Corporation (IBEC) which is particularly concerned with

investment in Latin America. The range of services offered by IBEC is extensive:

1/ The vole of public lending institutions, international, reglonal and
notional, in promoting the international flow of private development capital
is considered below in Chapter III (section 3).
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its Industrial Development Division ussists in organizing manufacturing companies
overseas, negotiates licensing agreements, surveys markets abroad, brings together
potential partners, United States and foreign, assists in arranging financing,

end provides guldance on the administration and supervisiun of foreign activities.
IBEC operates on a basis of fees, commissions or shares in the equity of foreign
operations which it forms or serves. At the end ¢~ “\rch 1959 it had an interest
in twenty-~one projects in under-developed countries, including several agricultural
processing plants (coffee, seeds, poultry feed), shopping centres in Peru and
Venezuela and s drop forging plant in Brazil. IBEC's equity interest in these
enterprises ranged from 100 per cent to only 7.l per cent. It has also established
investment banking and management companies in Brazil, Theiland and Venezuela-l
98. In the United Kingdom Barcleys Bank D.C.O.,which operates chiefly in Africs,
has assisted in the financing and establishment of development corporations in
corjunction with the Commonwealth Development Flnance Company, s semi-public
institution,e.g. the Investment Company of Nigeria. It also operates in
development ,projects and construction through an investment panel called the

South African and General Investment Trust (SAGIT), in which it is associated

with insurance companies, develorment corporations and other financial
institutions.

99. The Chartered Bank of India, Australia and China, a United Kingdom-owned

bank operating mainly in the Far East, formed & new wholly-owned subsidiary

in 1956, the Chartered Bank of India Development Corporation, to finance
development in under-developed countries.

100. The Banque de Paris et des Pays Bas, the Banque de 1l'Indochine and other

French banks are also expending their activities and widening the geographical
scope of these activities, as are Belgian banking interests. 1In the Netherlands
seversl groups are extending financial and technical support to Dutch business
operations in under-developed countries. Commercial banks in the Federal Republic
of Germany are shifting the focus of their activities from the promotion of

German export trade to assistance to German investors in Latin America and other

l/ International Basic Economy Corporation. Annusl Report for 1958.
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developing areas. Italian banks are actively sponsoring trading and investment
activities in various parts of the Middle Fast and Africa.

10l. In addition to increasing their individually sponsored foreign investment
activities many Western European banks are participating in the formation of
banking and investment syndicates for the financing of projects in under-developed
countrie=- Among the principal sponsors of such arrangements are S.G. Warburg ILtd.,
Lazard Frdres, the Société Financidres de Transports et d'Entreprises Industrielles
(80FINA), N.M. Rothschild and Banca di Credito Finanziario (MEDIOBANCA). Some

national or international groups, consortie and syndicates have been established

in assoclation with englneering firms and other technical consultants. One such
group is the Middle East Industrial Development Projects Corporation S.A. (MIDEC)
with headquarters in Luaxembourg, which includes participants drawn from seventeen
nations. It has recently taken steps to double its capital.

102. Foreign banks are an important source of loan and working capital for
foreign-owned companies operating in under-developed countries. They may also
come to play an increasing part in the mobilization of domestic savings for
lavestment ix private enterprises. Thus Barclays Benk D.C.0 recently assisted in
the lounching of a share issue of the Nigerian Cement Company Limited (a concern
financed jointly by Nigeriasn and United Kingdom public funds and two private
United Kingdom companies) which was oversubscribed. Of the total applications

51 per cent were for the minimum number of shares (ten), and of these applications,

over 95 per cent were from Africans.
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CHAPTER IIT

INCENTIVE MEASURES

103. The incidence of incentive measures offered bears a close relationship to the
structure and stage of development of a capital-importing country. The less
advanced that country, the more will incentives be designed to reduce the initial
cost and risk of the venture or to compensate for them by special concessions,
particularly in the tax field. The protection of forelgr investments against

non-business risks is the subject of the following chapter.

1. The Provision of Information on Investment Opportunities

104. An increase in private foreign investment is contingent upon adequate
knowledge abcut investment opportunities among investors in capital-supplying
countries. Many possible investment projects pass unnoticed and those that are
percelved may not be brought to the attention of the foreign investor in a way that
attracts his interest. Furthermore once a project has been brought to his notice
the investor may not have the background informetion necessary to assess its
prospects.,

105, No improvement in the supply of information about investment opportunities can
shift the burden of the decision to invest from the entrepreneur. At a preliminary
stage in the determination of an investment opportunity, however, appropriate
institutions may do much to help the prospective investor in his evaluation of a
project, by providing detailed information abouti costs and merkets and by advising
him on the incentives available and in some instances helping him to claim thenm.
Where government regulations regarding the establishment of new enterprises are
complicated and time-consuming, such investment agencies wmay, and do, intervene

to guide the foreign investor and expedite his applications.

106. An investment centre, whatever its sponsorship, can do three things: draw the
attention of the foreign entrepreneur to investment opportunities, in general and
by preparing specific projects, provide economic and other background information
the investor requires to reach his decision and facilitate the acceptance and

‘
establishment of a project. For the centre the first two of these functions overlap

Jun.
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to some extent,l/ but from the point of view of the investor they are separate.
Comapnies which are already engaged in foreign operations are made aware of
investment opportunities through the activities of their sales staff abroad (many
of them have investment plenning departments) yet many still require precise
economic information as well as administrative assistance in getting-a project
under way.

107. Governments of countries interested in encouraging the flow of private
foreign capital undertake a wide range of promotional activities through their
commercial representatives abroad and also on an increasing scale through domestic
government departments, development banks and corporations and other bodies.

Thus the East African Industrial Council, which is the authority in charge of all
forms of industrial development in the three territories of Uganda, Kenya and
Tengenyike, provides information about economic conditions and industrial prospects
in the area, and the publiciy owned East African Railways and Harbours has
published detalled plans of availlable industrial sites in Kenya. The Kenys
Government has established an information service for industrialists in Nairobi.

A mein function of the Department of Industry and Commerce in Heiti is to encourage
forelgn private investment, and it controls the designation of industries entitled
to tax and import duty exemptions. 1In Liberis inquiries related to foreign
investment are dealt with by the Board of Foreign Concessions and the Bureau of
Mining and Geology, which between them answer all queries regarding investment in
minerals, petroleum, agriculture and forestry. .

108. A few under-developed countries are establishing branches of their domestic
invegtment-promoting institutions abroad. The Israeli Government Investment
Center and the Jameica Industrial Development Corporation, both of which are
authorized to accept or reject forelgn investments and control the allocation of
incentives for foreign enterprises, have offices in‘New York, the latter in London
and Toronto as well. The New York office of the Jamaica Industrisl Development
Corporation will survey a project and estimate its initial costs, find a plant

slte and in certain cases build a factory for lease or sale to the foreigner,

;/ See, for example, the booklet Pakistan Welcomes Foreign Investment (published

by the Bureau of Business Facilities and Information, Department of Supply and
Development), which consists of a survey of economic conditions in Fakistan
(basic resources, industry, money and banking, taxation, labour, ete.) and
relevant policy statements and legislation.

/...
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screen and train workers, and even, if the,proposed industry is thought
sufficiently important for the future of Jameica, invest in common stock or
debentures of the enterprise. The Economic Development Adwinistration of Puerto
Rico, which is of course in a special position as it is within the customs and
political boundaries of the United States, has offices in New York, Chicago,

Los Angeles and Miami, all of which offer extensive assistance in the planning

and installation of a new plant, It has recently opened a Western European branch
in Frankfurt, Federal Republic of Germany.

109. Whether or not other under-developed countries decide to establish investment
centres abroad depends, among other factors, on the cost of operating such a centre
in relation to its expected return., It has been estimated that over the last ten
years the benefits, in terms of additional income and revenue, of the Puerto Rican
Economic Development Administration's industrial development programme have been
thirty times its cost. Puerto Rico, however, has special links with the United
States, and the investment centres set up by the Government of Israel in the
United.States and the Federal Republic of Germeny and by the Government of Jamaica
in the United Kingdom, the United States and Canada are also in a special position.
It should be noted that many investors, in Western Europe in particular, rarely "
make use of investment centres but approach the problem of uncovering and

developing investment opportunities individually. This is especlally true of large
corporations which have research staffs at their disposal and can rely on thelr
foreign establishments to provide them with intelligence regarding conditions

abroad. |

110. Among capiltal-exporting countries the United States has made systematic

efforts to bring foreign investment opportunities to the notice of possibly
interested firms and individuals, and to give advice to concerns venturing abroad.
The United States Department of Commerce publishes information on investment
opportunities abroad compiléd by United States Government officials overseas.l

It also reports on various aspects of trade and investment in foreign countries.g/

;/ Sée Foreign Commerce Weekly. The projects listed are chiefly joint ventures,

2/ see the series "Investing in ....'", which describes the procedures necessary
to set up an investment in the country concerned and the conditions under which
1t will have to operate, "licensing and Exchange Controls in ....", "lLiving
Costs and Conditions in ....", and translations of foreign countries'
investment laws.
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11ll. International institutions, as well as governments, can play a part in the
ldentlification of opportunities for private investment abroad. The International
Bank for Reconstruction and Development has promoted interesgt in forelgn investment
opportunities through the reports of 1ts misslons, The International Finance
Corporation, an affiliate of the IBRD established in 1956, is more speclfically
concerned with the invesgtigatlion and development of privete investment projects.

At firat the corporatlon confined itself to examining privately sponsored proposals,
but recently, recognizing the difficulties confronting private investors in the
examination of projects overseas, 1t has begun to lnvestigate investment
opportunities on its own account, and undertake preliminary planning and
negotiations "in order to present well-preapred proposals to investors, thus
enabling them to conslder participation without undue expense to themselves".%/
Within the United Natione the Special Fund has been set up to "facilitate new
capltal investments of all types by creating conditions which will make such
investments elther femsible or more effective",g/ by undertaking country or reglonal
surveys of natural resources, manpower, skills and lndustrisl potentials. The
reports of United Nations technicel asslstance experts have been found to be a
potential source of detalled information about investment opportunities, as they
frequently contain original statistical and other economic information about an
under-developed country which may point to the existence of such opportunities in

the economy as & whole or in a particular sector.é/

2. Ihe Provision of Economic and Social Overhead Facilities

112, A prime obstacle to invegtmert is the absence of the facllitles required by
modern industry, This is a natural concomitant of under-development end ls most
apparent in the least developed countries, While large enterprises, especlally in
the natural resources field, have frequently provided thelr own economic and soclal

&/ Address by Mr. Robert L. Garner, President, International Finance Corporetion,
at the 1959 Meeting of the Board of Governors of the International Finance
Corporation, Washington, D.C., September 30th, 1959, page 3.

2/ United Nations, The United Nations Special Fund: An Explanatory Paper by the
Managing Director, 1959 (Symbol SF/Ll), page l.

é/ For a list of all derestricted reports issued through 30 June 1959, see Index
" of Flnel Reports Issued as United Nations Documents (ST/TAA/INF/5).
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overhead (e.g. roads, schools, hospitals) the manufacturing investor is not
ordinerily in a position to do so; nor do all governments welcome the entry of
foreign investors into what are typically governmental spheres of activity.

113. As a result public authorities in some undér-develoPed countries have given
increasing thought to making specific provision for the facllities needed by
industry (as distinguished from their over-all capital investment programme) through
the establishment of industrial estates complete with reasonably priced power,
transport facilities, workers' housing, etc., The availability of land alone, free
of encumbrances anrd at a reasonable rent, may be important to the investor in
countries where a complicated tribal system of land tenure still prevails.&/

11k. The development of economic overhead facilities for selected groups of
investors in an under~developed country may be very costly, Nevertheless, if the
establ hment of an industrial sector has high priority in the governmernt's

progr. me, it way be effective in attracting foreign private investment. By the
end of 1958 the assistance in the form of the provision of factory buildings and
industriel loans given by the Jamaica Industrial Development Corporation had
facilitated the esgtablishment of twenty~two irdustries with a total capital
investment cf over £3 million.g/

115. An inadequate legal structure may also impede the full utilization of
investment opportunities. Gaps in major areas of commercial law, which are
frequently found in countries at the early stages of economic development, limit
the lnstitutional facilities at the disposal of the forelign investor and subject
the legal nature and consequences of his transactions to considerable uncertainties.
This situation is furﬁher confused, especially in some of the couantries which have
but recently achieved independence, where customary tribal rules coexist with
highly complex business practices of foreign origin., Efforts to develop &

cohesive body of commerclal law are therefore under way in most of these countries,
often with the help of the United Nations and bilateral technical assistance,

1/ Wood, Keyser and Hehmeyer Opportunities in the Gold Coast (New York 1955)
discusses this problem (pages 83-06).

2/ Economic Survey Jemaica 1958, page 22, Forelgn capital and technical
assistance played a part in the establishment of meny of these industries,
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The flelds covered includa company law, ilnsolvency, commercial, papers, sale, leage
and oredlt reguletliona, patents and trade marks, the regulation of banking,
Insurance and, uwltimately, of capital uwarkets.

3. The Provislon of Development Flnance

1l6. The ghortage of risk capltal available for development purprses in under-
developad countirlea hap led to the establishment of development banks and
aorporatlone In capltal-exporting and capltal-importing countries, as well as
through international co-operation with the various alms of assisting and
supplamenting the flow of private forelgn finance into development and stlmulating
the growth of private domeatle savings and investment,

International Agencies and Financial Institutions in Capital-~Supplying Countries

117, Internationally, large amcunts of public and private capltel have been
lnvested through the International Bank for Reconatructlon and Development. The
IBRD, though a publiely owned and run institution, has facllitated the investment
of conslderable amounts of private capltal through arrvanging for the direct
participation of private commercial and investment tanks in the early maturlties
of Lts laana.l It has also tapped the capltal markets through sales of lts own

~ bonds and, in the case of countries which have managed to establlsh or re-establish
their financlal standing, bas arranged for the flotatlon of bond lssuas in the
market in conjunction with lts own loana. .

118. Tha International Floance (orporation filnances (without government gnarantee)
productive private enterprises in its developing member countrles in assoclation
with private capltal and menagement. One of its main objects is to stimulate the
flow of lnvestment (1.e. financlal as opposed to business) capltal from private

J/ Thos & group af Uhitaﬁ States Banka participated to the extent of $12 million
in a loan of $77 mlllion to the Government of Iran for its road bullding
programme and a similay larvger group put up $1.5 million, one third of the
total, for a loan of $3.5 million to the Central Pank of Costa Rica to finance
lmports of capltal equipment. Tt was announced that a New York investment bank
vaa arranglng the private sale of at leaat half of the maturities of &
$35 million loan to the French-United States mining consortium COMILOG for the
development and operation of & mangenese mine in the Gabon Republic (IBRD,
Fourteenth Apnual Report, 1958-59).

/ucl,
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gourcea. For each dvllar of IFC funds committed to date, over $3 of privete
caplital has been invaatad.%/

119, Publlic lending lnatitutions in capital~exporting countries are also providing
davelopment finance in conjunction with private investors. The Export-Dmport Bank
of Wasbington, begldes belng an lmportant source of flnance for long~ and mediume
term export credits, also makes development Lo us. It worke as closely asg posalble
with private banks, and has also asslated in the development of several lurg?
industrial, Jolnt vanturaa.g/ The present policy ot the Bank ls to expand lta
exlstlng connexiona with the inveatmunt'banka.j

120, In the United Kingdom, the Commonwealth Davelopment Finance Company was aet
up In 1953 ag a new channel for the lnvestment of private capital in Commonwealth
development schemes likely to beneflt the sterling arvea's balance of payments, and
in particular those schemes for which adequate capital cannot be ralged from
ordinary sources., Ite authorized capital, which is £15 million, was subascribed by
ninety-one business concerns in the United Kingdom and by the Bank of England, and
1t has the power to borrow up te twice thig amount on the capltal market. In
addition to financing varicus industrial, power and other projects, the Company
has invested in a number of Development Corporations (Nigeria, the Federation of
Rhodesla and Nyasaland).ﬁ/ The Colonial Development Corporation, initially

1/ International Flnance Corporation Third Annual Report 1958-1959, page 1l.

- Among 1ts investments in 19%9 weo a loan of $1.5 million to an Indian-owned
company, Republic Forge, for the constructlon of a steel forging plant neax
Hyderabad, the rest of the initial cost of $3 million to be financed by a
public share lssue and by a United States firm, Steel Improvement and Forge
Company, which has signed a management and technical asslstance agreement for
the first twelve years of the plant's operations,

B.g. the Hindustan Aluminium Corporaticn, a Joint undertaking organlzed by the
Kalser Aluminum and Chemical Corporation of Oakland, Californla, and the
Birla interests in India, in which the Export-Import Bank partlicipated to the
extent of $13,6 million in a total investment of over $39 million (Exgcrtw
Tmport Bank Press Release No. 532 of 27 January 1960). o

3/ Outlined in a speech delivered by the Presldent of the Export-Import Bank at
the Investment Bankeras Assoclation's Convention held at Bar Harber, Florids,
on 3 December 1959,

4/ 8ee Cond. 237, The United Kingdom's Tole in Commonwealth Development.

@
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financed with public capltal but empowered to borrow on the market, 1s authorized
to invest in association with private enterprise, though in fact it has mainly
been connected with the financing of government sponsored projects.l

12k, French public financial ald to the members of the community is administered
through two main channels: the Calsse centrale de Coopération Economique (the
former Caisse centrale de la France d'Outre-Mer) and the Fonds d'Aide et de
Coopération (FAC) (the former Fonds d'investissement et de Développement
Eeonomique et Soclale (FIDES)). Both these institutions have increasingly invested
in aasociaticn wilth private entrepreneurial funds, chiefly in large mining

enterprises, Among the projects foxr which they have provided finance are the

Fria internetional bauxite and aluminium consortium in Guinea and the exploitation
m

of manganese ore deposits in the Gabon Republic.i/

Development Banks and Corporations in Under-developed Countriesé/

122, A large number of development banks and corporations have been established
in under-developed countries in recent years, most of them either wholly or mainly
with public funds. Some of these institutiony, mainly those created in the last
decade, have benefited from technical or/and finencisl essistance of foreign
governments, foreign investment corporations and the International Bank. The
egtablishment of new development banks has been urged by missions organized at the
request of governments by the IBRD and the United Nations. n the United States
& report prepared at the request of the Department of State has recommended that
the "U.8. Government give further encouragement by means of financial support to
soundly organized foreign development banks" and "undertake to supplement the
regsources of Amerdican financial institutions prepared to invest in private
enterprises contributing to economic development in legs developed countries".&/

Ibid,

See United Nations Economic Survey of Africa since 1950 (Sales No. 59.IIL.K.1),
Chapter 4, page 200.

Much of the informetion in this section is derived from Problems and Practices
of Development Banks by Shirley Boskey, published for the IBRD by the Johns
Press, 1959.

Expanding Private Investment for Free World Economic Growth. A special report

by Mr. Ralph Straus prepared at the request of the Department of State of the
United States Government (Washington, D.C., 1959), page 16.

@Q.
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123, The activities of development banks vary considerably in scope within their
declared aim of promoting economic development. Some have undertaken to finance
and operate large'government inveétment programmes in the flelds of mining,
petroleum and manufacturing., A few, such as development banks in Brazil end Chile
and the Jamalca Industriel Development Corporation,have played a more general part
in the programming of economic development. This feature of development banks is
mainly typical of their earliest stage. If the basic aim of development banks has
remained unchanged, experience acquired in the operation of development projects
and the increasing tendency of under-developed countries to encourage private
productive investment have led to various modifications in their functions, their
administrative structure and the scope of thelr finencing activities., The statutes
of scme development banks authorize them to establish and manage pioneering
enterprises not likely to show reburns soon snough to be attractive to private
entrepreneurs, and then to relinquish their interest as soctn as possible after
these concerns have proved economically viable, leaving their future development to
private entrepreneurs.

124, In recent years development banks have concentrated on stimulating private
enterprises by helping to remedy the shortage or absence of medium=- snd long-range
capital and equity financing for industriel ventures, and to bring promising new
investment opportunities to the attention of private businessmen at home and abroad.
Thus the Industriel Credit and Investment Corporation of India ILitd. (ICICI) has
underyritten public and privete issues and offerr of sale of industrial securities;
made direct subscriptions to such securitles; made secured loans in rupees,
reépayable over periods up to 15 years; made similar losns in foreign currency

for payment for imported capital equipment and technicel services, guaranteed
paynments for credlts mede by others; announced it was ready to assist clients in
the preparation of investment proposals and to make available or to find techniecsl
and menagerial advice and services both in India and abroad.é/ The Development Bank
of Ethiopia has the power to make, guarantee or participate in loans to any
industrial, agricultural or business enterprise on such terms and conditlions ag it
shall deem appropriate; to purchase, hold and sell stocks or other evidence of

1/ The ICICI A Source of Capitel for Private Industry in India. The Commercial
Printing Press Private Ltd., Bombay 1959, p. 6.
*‘m /. [ ]




ownership of any industrial, agricultural or business enterprise; to borrow money,
float loans end lssue bonds, The Industrial and Mining Development Bank of Iran
wili help to develop, encourage and stimulate private industriel development in
Iran by making medium~ end long-term loans end by investing in share capital;

will promote and help to develop a capital market, guarantee loesns and ~commitments
aof other investors; and provide technical and managerial assistance to Iranian
industry.

125. Most of the development banks esteblished some years ago are public
institutions, owned and managed by the government or sometimes jolntly by
government and private capital, the latter having & minority Interest. Recently
however & number of instltutions wholly or principally controlled by private
interests have been established, including the Industrial Development Bank of
Turkey, the Industrial Credit and Investment Corporetion of India, the Development
Finance Corporation of Ceylon, the Pakistan Industrial Credit and Investment
Corporation and the Industrial and Mining Development Bank of Iran, all of which
received initial assistance fror, amongst other sources, the IBRD. Several other
fAevelopment banks have been established under private control although their
initial capltel has come largely from public sources, including the China
Development Corporation, the Industrial Development Bank of Israel, the
Agricultural, Industriael and Real Estate Credlt of Lebanon, the Industrial
Development Corporation of Meleya, the Industrial Benk of Syria,

126, Private investment snd commercial benks, insurance companies and other
Ingtitutional investors and large industrial corporations have begun to participate
1n the financing of development banks. The statutes of seversl development banks,
including the Industrial Credit and Investment Corporation of India, the Pakistan
Industrial Credit and Investment Corporation, the Industrial Development Bank of
Turkey, make express provision for foreign participation, Four United States
privete investors have subscribed $250,000 each in the Industrial Credit and
Investment Corporation of India, in which forty-four United Kingdom investors
(eight Eastern Exchange Banks, thirty leading insurance companies, the Commonwealth
Development Finance Company Ltd. and five industrial corporations) have invested
a further $2 million. Foreign participation in the Pakistan Industrial Credit and
Tnvestment Corporation mmounts to the equivalent of more than $1.6 million:

[ooo
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United Kingdom and United States investors have subscribed 3 million rupees each
ard a group of twelve Japanese foreign exchange banks a further 2 million rupees.
Belglan, French, German, Italian, Netherlands, United Kingdom and United States
investors have supplied 40O per cent of the $5.3 million share capital of the
Industrial Mining Development Bank of Iran.

127. Some development banks have attempted to induce foreign businessmen to invest
together with them. Being familiar with local conditions and the credit-worthiness
of local entrepreneurs, they are in a better position to uncover good investment
opportunities than foreign investors. A speclal committee to attract foreign
participation in industrial ventures has been set up by the Corporation de Fomento
de la Produccion of Chile, which has offices in New York and Europe. The
Industrial Development Corporation of South Africe has managed to obtain
participation by foreign enterprises in projects which it has developed.

128. Development banks can play an important part in the mobilization of local
savings, which may be avallable in considerable amounts,é/ through the creetion
and orgenization of & capital market. Some banks have sold thelr own shares to
the public, and some have athracted local investors in thelr own financing or have
underwritten issues of new securities.

129. Commercial banks, industrial firms and trade assoclations took up the entire
initiel share capital issue of the Industrial Development Bank of Turkey, but its
second issue, four years later, was oversubscvitcd, and attracted large numbers
of individual subscribers. Rupe#s 1.5 crores of the authorized capital of

rupees 25 crores of the Industriwl Credit and Investment Corporation of Indie
Limited were taken up by the general public as the result of an offering in
February 1955. One third of the initial share issue of the Pakistan Industrial
Credit end Investment Corporation was taken up by public offering. The first
public debenture issue of the Industrial Development Bank of Israel was taken up
within two hours.

1/ "In meny under-developed countries, including India, the amount of capltal
avallable for investment is often surprisingly and inexplicebly large"
(Report of an IBRD mission to India unpublished, quoted in William Diamrond,
Development Banks (A publication of the IBRD Economic Development Institute)
1957, page 10).

/...
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130. Through the issuance of participation certificates Naclonal Financiera

of Mexlco hag played an important role in the formastion of savings and
investment hablts among the local population. Since 1941 thelr circulation has
grown frem 7T mlllion pesos to 1,130 million pesos. Through these fixed income
certifiicates Naclonal Flnanclera acts as an investment company, wanaging the
common fund of stocks and bonds represented by the respective certificate lssues.
In May 1956 a new securlty was floated, the certificate of industrial
co-proprietorship, differing from the participation certiflcate in that the yleld
is virinble. The common fund co-owned by the certificate holders is composed of
equal amounts of stocks and bonds, so that holders are guaranteed the miniwmum
yleld derived from the bonds and particlpate as well in dividends declared on the
gbocks. During thelr second year the cow-proprietcrship certificates paid a
dividend of 8.9 per cent.l '

131, Torelgn owned development ingtitutions have been active in developing
capltal markets in Iatin America. The Deltec Corporation, & private corporation,
which operates chlefly in Argentina, Brazil and Venezuels, but has recently
extended its interests to Colombia and Peru, was founded to develop capital
digtribution and underwriting facllities in Iatin America. It also arranges for
the placing of ILatin-American securitles, chiefly of gubsidlary and associated
foreign companles, on the Western European and United States capltal markets.
132. As yet development banks and corporations rave not made any foreign lssues.
The number of potential foreign investors interested in acquiring bonds and
shares of such Ingtitubtions ls somewhat limlted, as development banks cannot offer
& high rate of return. Dividends are in fact limited by law in the case of the
Industrial Bank of Peru (6 per cent), the Industrial Development Bank of Turkey
(12 per cent) and the Industrial Credit and Investment Corporation of India

(12 per cent). However the bonds of the last named, like those of the Industrial
Development Corporation of South Afrlca, carry a government guarantee.

L, Tax Measures

133. In thelr efforts to encpurage the lnvestment of forelgn private capital in
deslred projects, governments of under-~developed countries have increaslngly

1/ Necional Financiera, S.A.: The Expanding Mexican Economy, pp. 2k, 25 (1959),
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resorted to granting tax concessions to favoured activities. Such tax incentives,
which are often featered in comprehensive investment laws, are usually applicable
to foreign and domestic investors allke. Their impact on the forelgn investor

is conditioned by the operation and effect of his home country's tax system.
Whatevér the importance of the tax factor may be in the investor's decision, the
tax burden with which he is concerned is the combined burden of the taxes levied

on his forelgn operations in the country of source and by his home country.

1%k, As & yesult, tax incentive measures, and all taex obligations, in the country
of investment must be reviewed from the point of view of thelr ultimate effect when
taken in conjunctionwith the tax levied by the capltal-supplying country.

(1) Measures of Capital-Supplying Countriesi/

Unilateral Action:

135, Capital-supplying countries have reduced or withdrawn their tex demands on
foreign income,e in order to accommodete the primary taxing power of the country
of invest.ment.é This has been done chiefly through measures for the avoidance of
- double taxation. In a number of countries, ilncluding Canada, Federal Republic of
Germany, Japan, United Kingdom and the United States, the avoldance of double
taxation is effected through the so-called tax credit mechanism which consists in
deducting the tax levied on foreign income in the country where it arises from the
tax due thereon in the investor's home country. As a result, the taxpayer's total

if For a comprehensive description of the various measures offered bty capital-
receiving and cepital-supplying countries, see especially the following
earlier Secretariat studies: United States Taxatlon of Private United States
Investment in Latin America (Sales No. 1953.XVI.1); Taxation in Capital-
Exporting and Capital-Importing Countries of Private For..gn Investment
(documents E/2865, 23 May 1956 and E/3074, 3 June 1958); International Flow of
Privaete Capital 1956-1958 (Sales No. 1959.II.D.2)(See also footnote 2,
'Foreword ).

g/ It should be noted that the tax demand of the capital~supplying countries on
foreign investment i1s substantially limited to the income tax (and in a few
countries to the wealth tax, which largely follows the same rules asg the
income tax), while in the capltal~receiving country foreign investments are
liable to the entire range of (direct and indirect) taxes.

3/ The principle of this primecy was affirmed by Bconomic and Social Council
resolution 378.B.II(XIIL) on Imternational Tax Problems of 10 August 1951.
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llebility emounts only to the higher of the two texes, and, since the tax levels in
most under~developed countries are below those of the major capital-supplying
countrles, the forelgn tax burden ls vholly absorbed by the latter which collects
only the residusry tax esmount. The tax payable by the investor on a given income
1s thus in principle the same whether thet income 1s derived from forelgn or
domestic lnvestment.

136, Other countries, including Frence, Italy, the Netherlands and Switzexrland,
eliminate double taxation of foreign investments by virtuelly exempting corporate
profits derived from foreign parmenent establishments (1.2. branches) and dividends
from quelified forelgn aubsidiaries;é/ in the Netherlands the same privilege is
extended to substantially all dividend income of holding and investment companies,
vhile Belglum reduces the proportional tax on foreign profits to a fraction of

the regular rate., Since, as already indlceted, tax levels in under-developed
countries are generally lower than those in cepiltal~supplying countries, these
measures go beyond the mere elimination of double taxation: they decrease the tax
on forelgn income below that on an equal amount of domestic lncome earned in the
ca@ital~supplying‘country.

137. Such advantage is also avallable to a broed range of foreign investment
activities under the tax laws of the countries vhich in principle rely on the

tax credit for the avoldance of double taxation. Thus Canade grants full exemption
for dividends paild by forelgn subsldiaries of Canadlan companies as well as to the
profits of the foreign branches and subsidiaries of so-called Forelgn Buslness
Corporatlions, i.e. companles which carry on theilr business, and maintain their
assets, wholly outeide Canada (though currently no new applications for this
special status are being entertained). The tax laws of the Federal Republic of
Germany empower the tax authorities to accord speciél treatment (up to complete
exemption) to income out of foreign business activities which are of interest to
the German economy. The Unlted States grants an outright reduction in the tex

;/ France grants a substentlal reduction for such dividends.

Juee
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rate, currently from 52 to 38 per cent, to companies which derive practicsliy all
thelr income Lrom active business operations in other countries of the Western
Remlephere (sowcslled Western Hemlsphere Trade Corporations).
138, One of the most important tax facilities for foreign investment by United
dtates corporations regults from the fact that under current rules (common to a
nunber of tax systems) profits carned on forelgn operaticns which are carried on
through companles incorporated abroad are considered to be outside Unlted States
tax Jurigdiction unless and until they are remitted to tue parent company in the
form of dividends. Oince foreign lnvestment by United States manufacturing
companies 1s increasingly carried out through subsidiaries, and since a
snubstantial portion of the profits of Foreilgn subsidieries is regularly reinvested
and, therefore, does not becowe taxable income in the hands of the United States
norent company, & considerable pert of foreipn lavesiment income is thus withdrawn
from United States toxation. Even if the foreign subsidiary is ultimstely sold or
Liquidated its accumuiated profits will be taxasble only alb the preferential capital
gains rate.  Foredgn ~wbeddicries are loss generally used by mining and petroleum
companies but this de dus to the faect that they can secure lmportant bex
advantages thicugh the percendage depletion allowances which are zveilsble under
the United States tax low for foreign (ns well as domestic) operaticos in these
fi@ldsaé/
139 The draft Foreign Jrwestment Incentive Act curvently pending in the United
Slates Congrassgj gecks to enlarge the range of bhis tex deferyal privilege by
exhending 1t to so~called Forelpgn Business Cornoretions, defined as United Siotes
companies which are almost violly enpaped in Poreipn operationg. The Act would
ennble qualifying United States coupanies to sccure tax deferral privileges for
profits earned not only (as at present) through foreign subsidiaries, but also
dilrectly ﬁhrough'foreign branches, In addition a Foreign Business Corporation
could act as a holding conypany for cevernd forecign subsidiaries through wihdch
prarits could be ghilted, free of Unlted Blatos tux, frem cre foreign operation to
another. This would cnable a company to £inance a new forelign venture out of the
cecunulated profits of an earlier one without attracting tax while at the present
time this could only be done through a holding company established in e third
eounbry. ' |

}/ In the case e.g. of oll wells, the allowvance smounts to 27 1/2 per cent of
gross income.

i 2/ H.R.5, 86th Cengress, lst Session (the so-called Boggs Bill).
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140, In the Unlted Kingdom, o forelgn subsidlary is recognized as belng outside
United Kingdom tax Jurisdictlon, only when lts actual centre of manogsment 1s
located abroad - o conditlion not as readily fulfilled as that of forelgn
incorporation. The tux deferral privilege wes, howevaer, extended in 1957 to
domestlic companies exclusively engpged in forelgn business operations (so-called
Overseas Trade Corporations),but only for profits which they derived directly from
foraign hranches or from othexr Overseas Trade Jorporatlone and not also - as in the
case of the proposed Unlted Steates Forelgn Business Corporaotions - for dividends
received from thelr forelgn subsidieries. Thue Overseas Trade Corporatlons cannot
be uged a8 holdiong compoanies for operations through subsidlaries resident in the
gountry #f inveptment - o requirement in a number of capiltal-recelving countrles
(&t least for qualificaticns for tax concessions) and o business preference in
mony types of foreign operations, especlally those with local capltal
partlelpation.

Rllnteral action - International Tax Agraemgntsé/

141, The unilateral provisicns reviewed so far mey be further strengthened
through the use of bilateral tax agreements. Over the last fifteen years the

2
nntwork of these agreements hos been rapldly exponding among developed countriea,w/
and yet untll qulte recently very few such agreements had been concluded by

{ndependent under~developed countries, except among members of the British

Commonwealth, maloly witl: ihe United Kingdom. This is now beginning to change:é/

g/ The prosent discussicn relates only to general income tax agreements which are
most relevant to the promotlon of forelgn investments. TFor the texts and data
on the status of these ond other types of tex agreements, relating e.g. to the
taxetion of international transport enterprises or to death dutles and glft
taxes, see "International Tox Agreements" Volumes I to IX (Volume I - United
Nationg Hales Nes. 1248.XVI.2: Voluwe IT - 1951.XVI.1; Volume IV - 195k, XVI.1;
Volume VI - 1956.XVI.1; Volume VII - 1958.XVI.1l; Volume VIII - 1958.XVI.h
(superseding volumes III and V) and Volume IX - 1958.XVI.5).

2/ More than sme hundrad such agreements are at preseut in fores.

i

§j Sse "QGenaral Agreements for the Aveldance of Double Texation with Res§e¢t to
Taxes on Income covering Under-Developsd Countries and Territories" Annex III
of the prasent Report. /
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Sweden, the United States and the Federal Republie of Germany have already
goneluded a numbex of agreements with capital-recelving countries and are engaged
in negotiations with others. In 1950 for the tirvst time a Latin American county,
Honduras, became a party to such an sgreement (with the United States). Ceylon,
Ghana, India, the Federatlon of Malaya, Paklstan and the United Arab Republic are
among the countries which have concluded tax agreements or are negotlating them
with major capital-supplying countries.

142, The reluctance of many under-developed countrdes to enter into tex agrecments
has presunably been due in some part to the fact that double texation was already
loargely ellminated by the unilateral measures outlined above. Moreover they stood
in some cases to lose revenue, since, under the traditional pattern of these
agreements as negotlated between developed countries, double taxation of certain
categories of income, especially dlvidends, interest and royaltiles, was frequently
avolded in part by limlting the tax levied at source, l.c¢. by the capltal.-
recelving country.

W3, It is significant that in scme of the agreements recently signed ox

currently under negotiation by under-developed countries this approach noe longer
fully prevalls. Thus the agreements concluded by Indla with Sweden and the

United Ctates do not require a reduction in the Indlan source tax on income from
capital recelved by forelgn investors but place the hurden of avolding double
taxatlion exclusively on the capltal-supplying country - through a tax credit in
the case of the United States and through outright exemptlon in the case of Sweden,
In fact a number of these agreements greatly increase the forolgn investor's
relief from the tax dmposed in his home country and thus give him a subgtantial
tax incentive. This 1s most clearly seen in the case of Sweden whose tax low
provides no general double taxation relief while her tux treaties provide for
exemption of forelgn branch profits as well as, in most of these treatles, of
foreign intercorporate dividends. The Federal Republic of Germany, which allows

a tax credit under her tax law, offers in her tax treaties with India, Paklstan
and the United Arab Republic (Egyptian Province) outright exemption for the
profits derived from forelgn branches and - except in the last-mentioned treaty -
for the dividends from gualified subsidiaries. Under the agreements concluded in
1956/57 with many of her overseas territordes, France exempts from proportional
tax the dividends paid out of profits from these Lerritories - an important




thange fron the rule prevailing in the abgence of a treaty. The rost significant

Y

inrovation in this fleld is the inclueion by the United States in her current tux
agreenent negotistlions with under-developed countries of the so-called tax-sparing
privilege, under which the United States investor would be allovwed to credit
againgt his United States tax on his forelgn income not only the foreign tax
actually pald therson (as under the normel tax credit scheme) but alsc the amount
0f the toreign income tax which was abated by the capital-receiving country as a
special investment incenbive.i/ This new privilege is of course not needed ror
non-repatriated profits of foreigun subsidiaries which enjoy the benefit of the
deferral privilege. In the case of repatriated profits of subsidiaries and of all
breanch profits, hovever, tax-sparing will prevept the nullificaticn of these
incentiver by the tax credit under whose normal operation an inceantive reduction
in the foreign tax merely reduces the credlt deduction and correspondingly
increuses the domestlc tax leaving the investor’s total tay uadiminished by the
concession but srifting part of the tax revenue from the country cof investment to
the cspital-supplying country. Here the tax-spariag privilege will result iu

an outright reduction of the investsr's total cax Lisbllity by the amount of ¢he
tax sacrifice conceded by the capltal-rec=iving country.

1hkis. The negotintion of tax agreerents along these Lines with a growing number
of under~developed countries may thus be expected further to ada to the tax
beneflts aiready avaiisble to foreign iuvestors under the tax laws of their houe
countriesa. Tt will be noted that both the tax-sparing ard the deferral privileges
ara regponsive to the desire of under-develored countries for promoting only
productive long-range investmenis, since their benefits are restricted - 1in the
latter case to retslned (i.e‘.largely reinvested) profite, and in the former case
to those ventures which have qualified fcr special preference in the capltal-

receiving country itself.

—rv——i-.

1/ It should be noted that this privilege will not automatically extend to
all tax incentlves avellable in the co-contracting ccuntyy, but only to
those salected concegsions which are specifically listed in each treaty.

/’lr.




145, What precedies should confiirm the conclusion stated in an earlier Secretariat
studyé/ that the we,or capital-supplying countries have substantially eliminated
their tax derands on foreign income as a poessiule deterrent to foreign investment,
and have only a limited marpin left for future measures which might provide
suvstantial additional incentives to such investment‘g/ The tax treetment of
fereign investors thus comes lurgely under the contrcl of the country of

investonents

i1} Mcasures of Capitai-Receiving Countries

140, Tne developnments described above have opened wider possibilities for under-
developed countries to ofter effective lax concessions, even to investors

trom countries which rely ~hiefly on the tax credit system for the elimination

~f deuble taxation.  duch conceussions are today available in most under-developed
countries for the gelective promoticn of investments which may be expected to

mige lomg~range contributions to thely economic development.é/ The conceasions

ey Le divided into two main groups: those which are designed to remove tax
impediments, i.e. tax burdens wnich might stand in the way of successful operations,
snd those which are intended to lend special attraction to favoured types of

investment.

;/ "Taxation iﬁ Capltal-Exporting and Capitel-Importing Countrles of Foreign
Private Investment", document E/2805, paragraph 29.

g/ As an 1llustration, it may be noted that the United States Treasury
recently estimated its annual tax revenue on the income from United States
direct investments abroad at $240 willion (Hearings before the Committee
on Ways and Means, House of Representatives, 86th Session, on H.R. 5,
Foreign Investment Incentive Tux Act, 7, 8 and 9 July, p. 43). This
may be compared to the total value of such investments of $25.2 billion
and to the annual income thereof of $3.3 billion in 1957 (International
Flow of Private Capital, 1956-1958, United Nations Sales NO. 1959.LL.D.2,
Tables 7 and 8). Yet it must be added that United States investors continue
to give to changes in the United States tax treatment of forelgn investments
first place among measures apt to facilitate a growth in such irvestment
(see the replies to two inquiries by the United States Department of
Commerce: Factors Limlting United States Investment Abroed - Part 2% Business
Views on the United Stetes Government's Role, 1952, p» b; Responses to Dusiness
(uestionnaire Regarding Private Investment Abrosd, 1959, pp. 12-15,43).

3/ See "Selected List of Officisl Texts Concerning Foreign Private Investments
in Capital-Receiving Countries", Annex II to this Report.
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Removal of Tox Twpediments

147, Tax impediments to investment flow from elements dn the tex structwre which
are nob adagted to the requirements of modern industry. The revenue burden may

be weighted on the side of indirvect taxes, which push up the costs and prices

of inductrioal products while cubbing into the mass consumption markets on which
nodern Industry must rely. In many cases, moreover, tarlffs are o structured

a8 bo place heavy burdens on the import requirements ol industry for machinery
and row materials, The income tox,in itself o basic clement of progressive
taxation, may not be geared to the development of industry, particularly large-
geale industry, in corporate form because of its rudimentary character.

While these defects have been widely recognized and ere the object of efforts ot
tox modernizotion in many countries, investors cannot await the slow progress

ef toax veform and must, in the meantime, rely on reliel through special tax
concessions,

18, In o nomber of countries, therefore, such concessions are the most valuable
of the tox concessions currently avallable. Of major importance ave toriff
exemptions or reductions on imports of coplbal goods and materials needed for

the dnstallation of the enterprise. Measures of this type are svailable in almost
all countries where import dutles constitute an lmportent burden. These
coneessions may be extended to machinery and raow mabtericls imported during the
subsequent operations of the enterprise, though usually for a Linited period,gl/
partly because of the need to limit the loss to the public revenue and partly in
the expectation that after o number of years they will no lopnger be needed - either
because the tariff will bhave been modified so as to reliceve the burden on needed
industrial dmports or because some of the imports will have becume available from
domestic manulfacturers,

149, Peveral countries cxempt the products of approved enterprises from export
taxes in ovrder to make them competitive on the foreign market.?'— Similar

s

1/ Thus the time-limit varics between three and ten yeare in a number of Latin-
American luws, according to the value clagsification of the enterprises
in these Li '8 the quantum of the concession also may vary on the same basis

(evge from 30 per cent 4o 100 per cent in Ecusder).

g/ The Nicaraguan law expressly limite the concesszion to so much of the duty as
the intermational market situabion requires. '
/ LER.
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temporary concessions are available for other indirect taxes which may be
considered particularly burdensome for the cost structure of the enterprise and
the marketability of iteo 9roanets.&/

150, Other tux incentives of this type are addressed to removing specilic defects
in the income tax system. Thus a mumber of investment laws grant special loss
corry~over privileges which permit the averaoging of tax burdens on fluetuating
incomes over a period of years“f:2 This privilege also benefits firms which have
been granted accelerated depreciation allowances for new investments, but do not
earn enough profits to take full advantage of them during the early years in

which they apply.

Tax Advantoges

151, Foremost among the concessions which serve as special tax advantuges to the
foreign (and domestic) investor are the so~called income tox holidoys offered to
new investments in favoured fields of acbivity, mostly menufacturing industries.
For an investor who is relieved from all. or part of the tox ordinarily impoced by
his home country, this additional concession by the country of investment is
tantanount to a substantiel increase in his expected net (i.e, after-tax) profits.
Tox holidays are income tax concessions usually for temporary periods running
typically from five to ten years (though in a few countyies they may be as low ao
two or as high as twenty years). The tax remlssion granted may be comrlete, oxr may
consist in a sizeable reductiun of the tax.i/ Under some laws the exemption
period varies with the amount of capital invested.&/ Some countries Limit the
exempbion to & given return on invested capital.ﬁ/ Dividends pald out of exempted
profiits are frequently also exempt.

Among these are especially production, turnover and sales taxes,

This privilege is avallable e.g. under the lawc of Ecuador end Guatemals.
The latter is the case e,g., under the laws of Israel and Mexico.

See, e.g. the laws of the Federation of Malaya and Sudan.

RERR

E.g. 6 per cent in Burma and India, 5 per cent in Ceylon and Sudan, 1% per cent
in Afghanistan.,

6/ This is the case, e.g, in the laws of the Federation of Maloya, Ghana, India
and the United Arab Republic, Ca
o



'fQ Many lews comtaln speciel income tax incentives which ere designed to
ourage investment (and reinvestment) in the creation, renewal or expsnsion of
pdduntive cspacity. Among these are investment concessions which permit the
Eihﬁmﬁ%i@@ fron texable income of all or part of the cost of pmev plant or machinery
“3;§m&‘ma¢&kcraz&& depreciation aellowences which allow a substantial part of such
é@@% 0 be recovered tex~free out of the profits of the first few years of
"(wthi@&§¢ In the cese of firms with & high rate of Investment, and of new
fﬂ@%ﬁrpriae& generally, these allowances may equal the benefits of tax exemptions
or reductions, In fact, some laws which provide for both types of incentives

i permlt the postponement of the use of these special investment concessions until
after the tax holidasy period so as to protect the former from being absorbed by
the l&tterizf Others, on the contrary, require the investor te claim both

- simultapsously in order to prevent duplication of tax benefits.g/

- 153. In more refined tax systems concesslons can be used a3 directional
‘productivity incentives, e.g. by providing special allowances for multi-shift

" use of mechiiaery or by shortening or extending the total depreciation pericd

dspending on whether it is desired to encourage replacement or discourage

o uneconomically excesslve absolescence, Other special concessions provide tax

raductions on account of reseerch vutlays, give special tax treatment to foreign
technicians or exempt the interest on foreign loans incurrea for the import of

- industrial machinery and equipment.

(111) The Role of Tax Concessions in Promoting Foreign Investr.ents

15k. Por the foreign investor broesd tax exemption offers may dramatize, and thus
arouse interest in, investment opportunities which might not otherwise attract
attention. Where they result in a substantial increase of net profits

\#.§. through an extended "tax holiday" or through accelerated depreciation
asllowances ) they sharply reduce the pasy-back period and thus the initial risk

: inherent in & long-range investment; alternatively they permit the expansion of
#o snterprise through self-firancing without the need for fresh capltal.,

e c b PR 2 .. M
i o s - e T e T

“1’3@3. iz the Pedarstion of Malays, Ghana and Jamalca.
- Tais ie the result, 8.g. of the Indian tax benefit scheme.
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?Oustoms concessions in turn ellow a venture to be started with a smaller initial
invesiment by reducing the cost oi imported plant and equipment needed to
establish the enterprise.

155, Yet, since most broad concessions are granted for o limited period only,

the investor in the long~range venture to which concessions are usually limited
must also consgider the ncrmal tux burdens under which he will huve to operate
after the expiration of' the concessions. For this reason he may be mcre attracted
by a well-balanced tax system gesred to a moderate rale level than by the
combination of an unsatisfactory tax structure with special tax exemptions and
r“ductions.i/ From the Govermment's point of view, extensive exemplions,
especially from the income tax, impeir the revenue structure by decreasing tax
revenue needed for rinuncing developrient programmes, and by undermining the
equity of the tax structure and therepy its acceptability to the taxpayer at
large.

15G. Broad tex concession schemes may therefore be more appropriate for an early
state of industrialization. At this point, industry is not yet a major factor
in the tax structure. The investor for his part may be expected to view &
Jefective or burdensome tax system with more equanimity if he will not become
fully subject to it until arfter he has had a chance substantially to recover his
initiol investment under the protection of special tax concessions - the more 50,
if there is reasonable expectation of tangible progress in the improvement of the
tax system during that pericd. Tex concessions may be particularly useful in
contribucing an initial impetus to the industrialization process, which should
become self-generating at later stages.

157. Indeed, as the industrializatior process advances the need for broad tax
stimuli should diminish. Developments in several countries have shown that

Governments keep a careful watch on the relative costs and benefits of a tax

concession scheme and seek to reduce its scope (sharply or gradually) by changes

;/ In support of this view, see: International Chamber of Commerce, Taxation
and the Developing Nations (Brochure 197, February 1959, pp. 3-4); see also:
Hearings before the Committee on Foreign Relations of the United States
Senate, 9 August 1957, Memorandum submitted by Professor Stanley S. Surrey
of Harvard Lew School, p. 32). |

[oos
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in their legislative or administrative approach as the tempo of industrialization
1ncreases.;7 At this point the legiélative effort is likely to be directed towarad
the development of a balanced and development-oriented tax structure and
administration rather than toward the granting of compensatory exceptions to the
deterrent features of an antiquated tax system.

158. Tax concessions may however continue to be useful in chaanelling investment
(domestic and foreign) into particular industries whose development is so
important that special tax privileges are justified or whose conditions are so
difficult that they are necessary. They may also be used, as a quid pro quo, to

secure compiiance with specific development policies, relating e.g. to the

increased use of domestic ravw materials or the use and training of domestic
personnel. At this point, with corresponding advances in the tax administration,
speclal concessions intended to influence investment practices, such as the
above-mentioned investment and accelerated depreciation allowances, will also
become more fully effective. '

159, Limited directional tax incencives may thus retain their place in an
advanced tax system, while - .ieral tax concessions recede, as the industrial

process demonstrates its ab_lity to advance under its own momentum.

5. Exchange and Trade Measuresg/

160. Freedom to transfer earnings and capital and exemptions from tariff and
exchange restrictions are among the most significant measures by which capital-

recelving countries have attempted to attract foreign investment.

l/ Thus, the incentive legislation of Mexico has gone through four successive
revisions during the last twenty years which "may be considered to reflect
some of the major economic changes during that period". (Ross and Christensen,
"Tax Incentives for Industry in Mexico", International Progrem in Taxation, |
Harvard Law School, Cambridge, 1959, p. 41).

g/ Much of the information in this section has been derived from the International |
Monetary Fund's Tenth Annuel Report on Exchange Restrictions (1959). i

‘ [eos
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(a) Movements of Capital and Earnings

161. With a few exceptions exchange restrictions have been increasingly relaxed
in recent years. An important number of under-deveioped countries nowadsys
meintain a single [fluctuating or fixed exchange rate without restriction, at leaat
for financial transactions.

162. Most countries which still restrict foreign exchange transfers distinguish
between "approved" or "registered" investments and others. Remittances of profits
and principal are permitted more freely on registered investments. The criterid
for an approved investment, which are frequently the same as those governing the
grart of tax and other concessions, vary widely. Its exchange earning or saving
propensities are nearly always & consideration, as is its ability to bring into
use substantial amounts of domestic labour or raw materials. Investments in
petroleum end mineral extraction are frequently given special treatmen*.

Sometimes pariiculer forms of investment (e.g. loan capital) are treated
differently, though in most countries equity and portfolio investments in given
sectors of the economy are treated alike. An important, though less precise,
criterion is the expected contribution of the enterprise to economic development,
determined by its "baéic" nature, its location in a development area or the new
tecﬁniques it introduces, in addition to the criteria already cited.

163. Qualifying investments in countries which adopt a registration system
usually enjoy the privileges established by law or concession automatically. In
many countries these privileges now amount to complete freedom to transfer
earnings and capital (Ceylon, India, Libya, Federation of Malaya, Turkey).
Elsevwhere, complete freedom to transfer is more commonly granted only to earnings
of approved enterprises (Ethiopia, United Arab Republic - Egyptian region),
capital remittances being subject to percentage or quantitative restrictions and
frequently not permitted until an initial waiting period has elepsed. In Ethiopis,
the maximum amount of capital of approved enterprises that may be remitted abroad
anrually is fixed at $70,000 for each firm. In the United Arab Republie (Egyptian
region) a waiting period of five years is imposed, after which 20 per cent of the
investment, including capital appreciation, may be repatriated each year. A third
category of countries restrict transfers of both capitél and earnings, even for
favoured irnvestments. In Israel transfers of profits, interest and capital on

/..Q
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" approved investments mey not exceed 10 per cent of the total investment in auny
one year: other investments do not benefit from these transfer privileges.
Barnings on foreign investments in the Philippines can be remitted up Lo a varyin
annual percentage of either total earnings or invested capital, depending unt the
nature of the investment.

164, Almost as universal as the distinction between approved snd other iuvepiments,
and indeed arising partly out of the same legislation, is that between "old" aud
"new" investments. "Old" investments are those made before the law, decree ur
official act creatinyg categories of investment to which varying exchange and
other regulations apply, and they generally recelve less favourable treatment than
"new" approved investments. In India the proceeds of investments made before

1 January 1950 by foreignera other than resgidents of the sterling ares or Denmark,
Norway and Sweden are blocked: funds obtained on liguidation may however he
reinvested in approved Indian securities on which transfers of lntercst, though
not of principal, are allowed. Profits on foreign capital Invested in Cambodia
before 31 May 19596 may be remitted at varying exchange rutes, and capital up to
10 per cent per annum on the originsl irvestment on liguidation; in the case of
new approved investmentas, 20 per cent of prorits and, on liquidatlion, 20 per cent
of capital may be transferred annually.

165. Countries with multiple exchange rates sumetimes suthorize transfevs of
profits and principal of investments in favoured sectors or forms at a
preferential rate. Principel and profits of investments in ihe petroleum and
metal-extracting industries in Colombia may be transferred st a favourable
"eertificate" rate. In Brazil, repayments of principal and transfers of inierest
on approved loans and credits not exceeding 8 per cent per annum may be made at

a preferential rate.

166, Some countries give specific assurances of thelr ability to provide foreign
exchange for these transsactions. In the event of an exchange shortage in Iraa
the Government undertakes to allocate a minimun amount from its foreign exchange
reserves for the remission of profits accrued to the foreign investor. If the
exdhaﬁga thus allocated is not sufficlent, the Investor is entitled to export the
equivalent of his surplus profit in authorized goods without entering into an
obligation to sell foreign exchange. Approved ilnvestments in Thalland may be

[oes

accorded a guarantee of the transfer abroad of current net earnings.
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' (b) Movements of Payments for Services

167. The rules regarding the repatriation of salaries of foreign persopnel may be
extremely important for foreign investors. Where a Ffree market exists, as in many
latin American countries; no restrictions are iwposed, but there are countries
vhich limit salsry tranefers to a definite percentage or a "reasonable" amount.
Thus forelgn employees in Indis are permitted to make reascnable remittances

wp to £150 & month for sterling area nationals) to their own countries for the

/-\

gupport of thelr families and to pay expenses there. In Bthiopia foreign
personel are allowid to remlt up to 25 per cent of their income (55 per cent
for smployees under contract to the Govermment) for family maintensnce. In
Indonesis the maximum permitted is 20 per cent, with annual celilings of
rupiahs 36,000 for those in independent professions and rupiahs 48,000 for

employed persons.

(e}

168, Fimms receiving foreign eguity investment or loans mey on that ground, if

priority of the investment or loan ls approved, be granted exemption for thelr

- imports from guantitetive restrictions or import surcharges and alsc from tariffs

' whick, in some wnder-developed countries, have been raised partly in order to

ration forelgn ewchange. Hxamples srve Avgentina, Brazil (both exchange surcharges
- and teriffs) and Viet-Nem (bariffs only). @Such exemptions are generally only
‘granted in vespect of capital eguipment, though exceptionally they are extended

- to imports of parts and semi-Tinished goods. Under the Tndian system imports

» financed by deferred payments are granted special exemption from guantitative

astrictions provided that elther payments made prior to shipment do not exceed

20 per ceot of the f,0.b. value of the plant and eguipment and at least seven

anoual. instalmwents are reguired to pay the remainder, or initial payment ig

limited to 10 per cent, the balance to be paid after production has started in

‘instalments not exceeding the net foreign exchange earning or saving capaclty of

the project. Bpecilal facilities are also granted in India when the total value

of the equipment to he imported is smaller than the amount of new foreigh capital

coming in for the project.

[ene



- an :Lmttab:llity which may be compounded by development policies which

pult in one way or another in inflation. Measures conferring special exchange
and teriff treatment on all or some foreign investors have, however, sometimes
given rise to the ctjection that they create, apparently or in fact » @ privileged
position for the foreign investor.
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CHAPTER IV
MEASURES FCR THE PROTECTION OF FCOREIGN INVESTMENTS

The Scope of the Problem

170. In discussions of foreign investment deterrents, a primary role is frequently
assigned to the risk of expropriation.-l- In a broader sense this apprehension
extends to all government measures which might tend to impair the rights or assets
of foreign investors, whether directly, as through expropriation, or indirectly, °
as through discriminatory tax demands, denial of import licences or foreign
exchange.

171. This deterrent is compounded by the reluctance of many investors to undertake
operations in a foreign country because of their lack of knowledge of its legal
and institutionmal framework, the extent of government control over business and
the policies and attitudes which guide the day-to-day exercise of governmenta],“
functions. Where these conditions are subject to frequent changes, especially as
a result of governmental instability, this reluctance is reinforced by the
difficulty of agsessing the costs and risks of a contemplated venture.

172. The latter consideration may be particularly important for small and medium
firms, typically in the manufacturing industries, which have neither the resources
to undertake comprehensive and authoritative investment surveys, nor are normally
in a position to resolve cheir apprehensions through individual agreements with
the Government of the country of investment. Yet it has been found that these
are also the firms in whose cases at least the risk of expropriation is least
likely to materialize. Experience has shown that the risk of expropriation of
foreign capital is not the same for medium-sized manufacturing firms as it is for
large enterprises cperating in the natural resources, plantations and public

"The fear of expropriation has probably been one of the main impediments to
the international flow of private capital ...". (From a statement of the
International Chember of Commerce on "Attracting Foreign Investment",
Brochure 200, February 1959, p. 5).
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utility fields.i/ Nevertheless, any measure lmpalring the assets of any investor
in & given country Lls likely to affect negatively the decisicns of potential
investors in other fields of uctivity and even in other countries.

173. Governmenté of capital-supplyiny, and capital-recelving countries which are
deairous of premoting the Interzatiopas flow of private capital have therefore
sought to counteract these deterreuts Ly a varlety of measures.gf These measures
are chiefly designed tc provide assuranuces either directly agaiust the occurrence
of these non-business risks or toward the indemnification of the imvestor, should
they ~cour. Such assurances ray e pfuffered by the country i investment, by

the capltal-supplying country r by lpterraticral treaty.

The Unilateral Apprecach

Agsurances ty the Capital-Receivipg Cvuntries

174. There are numercus instances of unilateral assurances on the part of capital-
receiving countries. Muiny of these lhave constitutional provicions ilimiting the
cases in which private property (whetner of foreipu or demestic ownership) may pe
expropriated (e.g. for public necessity), and defining the wouner in which the cwne>
is to be indemnified.

175. Similar provisions are to e found i specilal lnvestment promotion laws which
gecure gqualifying investmerts against expropriation {or a miunimum period of time
(e.g. ten to thirty years under the Foreign Tnvestment iluw of Camhodia, twenty to
thirty years under the Foreign Investment law of Indrnesia),zf provide for Puli
compensation in case of a taking (e.g. the Arproved Hoterurises {foxmecseions) Act

of Sudan assures not only fair and equitable ccmpensation, but also its free

l/ See the cascs listed 1n '"The Status of Permanent Scvereignty over kafural
Wealth and Rescurces" (Document A/AC.9T;5, Uhapter I, parvagraphs 120-224),

2/ See the detailed reccmmendaticns contained in Ceneral Assembly
resolution 82k (IX) on "International Flow of Private Capital for the Feoncmic
Development of Under-developed countries" of 11 December 195k,

3/ See "Selected List of Iaws and Official Texts Concerning Foreign Private
Investments in Under-developed Zountries”, Anmex II.

Jeen
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remittance out of the Sudan) and generally promise non-discriminatory treatment
to foreign investors with regard to available concessions and facilities (see e.g.
the Law Concerning the Encouragement and Protectioa of Foreign Capital Investments
of Iran and the Law for Encouragement of Foreign Capital Investment of J'ordan).1
176. Such provisions may also be included in individual concession agreements
between a Government and a foreign investor, especially where the investment is
sizeable (see e.g. the 1951 agreement between India and the Standard-Vacuum 0il
Compeny for the comstruction of an oil refinery, under which the Government
guaranteed the company against expropriation for at least twenty-five years, and
promised "reasonable compensation" in case of a subsequent taking).
177. Policy statements including such assurances have also increasingly come
into use as a means of publicly defining the Government's attitude and intentions
vis-a8-vis foreign investments. A recent example is the statement of the Indian
Minister of Finance before Parliament in November 1959 upon the comnclusion of an
extended journey to capital-supplying countries for the purvose of promoting
interest in investment possibilities in India. 1In this statement the Minister
said:

"that he had made it clear to foreign private investors that India did

not believe in nationalisation as a creed, and had, therefore, no
programme of nationalisation as such,

“This did not mean, however, that particular industries would not
be nationalised if pubiic interest demanded it. In such an event,
compensation would be paid. There was no scope for apprehension on the
part of foreign investors in regard to the security of their investment
in India."” 2/

178. Where such statements are issued Ly representatives of stable governments,
and are presented under circumstances which mark them as considered formulations

of officlal policy, their effectiveness may be considerable. Yet there are certain

1/ For a fuller discussion of these provisions see: The Status of Permanent
Sovereignty over Natural Wealth and Resources (Document A/AC.97/5,
Chapter 1, paragraphs 120-224).

2/ Reported in The Times of India, 20 November 1959.

fous
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l1imitations inherent in the fact that such assurances or legislative guarantees
are in the nature of uni.ateral acts. Even while they remain unchanged, and
specifically where they are incorporated in a contract between the Government

and the investor, their value depends normally on thelr enforceability in the
domestic courts of the country and on the Interpretetion vhich these courts will
glve to the wording of the statutory or contractual provisions. It has also been
pointed out that many foreign firms will hesitate to push thelr objections to
measures short of expropriation to the point of litigeting against a Government
whose continued goodwill may constitute an essential condition for their further
successful operation in the country. Thus, the value of such assurances and
guarantees may ultimately depend less on their wording and legal form than on the
investor'!s confidence in tie long=-range sttitude of the Government and of the

executive and judicial services.

Guarantees by the Capital-Supplying Countries

179. For these reasons investors have been seeking protection for their
investments through guarantee insurance issued by their own Governments. Such
guarantee insurance has the advantage of placing the investor vis-d-vis an
agency with vhich he is familliar and vwhich he may expect to share his basic
concepts, if not necessarily his point of view, in cases of dispute. To the
extent of such insurance the safety of the invested capital (if not of the
operatlon itself) becomes independent of the action of the country of investment.
180. Such guarantee insurance against certailn defined nonebusiness risks is
curreutly availsble for investors from the United States (since 19&8),5/ Japan
(since l956)g/ and the Federal Republic of Germany (since l959)=5

Mutual Security Act of 1954, Section 413 (b) (Public Law 665, 62nd Congress),
as amended,

Export Insurance Lew (Law No. 67 of 31 March 1950), extended to the
insurance of foreign investment capital as of April 1956, and to that of
foreim investment profits as of May 1957.

Budget Law of 1959, Art. 18, paragraph 1 (Law of 6 July 1959, Official
Gazette Part II, pe 793).

W

4
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181, Fundamentally, these schemes are similar, They limit the guarantee to
investment projects which have becn approved by the insuring Government as serving
important economic policy aims.é/ In addition the United States scheme requires
that the project must be approved by the Government of the receiving country as
well. Thé Germen and = since 1959 = the United States schemes are expressly
limited to investments in under-developed countries, All three countries offer
insurance against the risks of expropriation, non=-convertibility (only for profits,
in the case of Japan) and war. Government measures tantamount to expropriation
may also be covered under certain conditions., The Japanese and German schemes
also extend to loss by insurrection. As & rule the guarantee will not come into
play, unless continued normal operation of the enterprise has become impossible.
While the United States insurance covers the total loss, the other two schemes
require the investor to carry part of the risk (20 c» 25 per cent) himself.
Insurance premiums do not vary with the type of investment or the country of
'investment.

182. The United States and Germsn insurance is basically available only for
investments in countries which have signed a supporting agreement. In the

United States type of agreement the insuring Government undertakes to limit its
guarantee to projects approved by the co-contracting Government, while the latter
agrees to the subrogation of the United States Government to the claims of any
investor which 1t may have satisfied under the guarantee. While there are no
substantive assurances against the occurrence of the risks covered (except for a
prohibition against discrimination in the matter of compensation for war losses),
the agreements provide for the settlement, through arbitration, of claims to which
the United States Government has been subrogated.

183, The Law authorizing the German insurance scheme requires that the country

of investment offer adequate protection for forelgn investments. While under the
terms of the Law, such protection may be assured through the general legel system
of the country or througﬁ gpeclial provisions, e.g. iIn a concession sgreement

with the investor, the normal method is expected to be the conclusion of a Treaty

g/ Specifically the investment mmst serve the purposes of the Mutual Security Act
(United States), contribute meterially to strengthening the balance of
payments (Japan), serve the promotion of economic relations with
under-developed countries {Federal Republic of Germany).
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for the Promotion and Protection of Investments. Such treaties, to Jjudge by the
cne already signed with Pakistan on 25 November 1959,3/ seek to protect foreign
investments (including those made since 1 September 1954), through assurances of
"sympathetic consideration to requests for the grant of necessary permissions,"
non-discriminatory treatment, adequate and promptly transferable compensation in
the case of expropriation (which in turn is permitted only "for public benefit")
and exchange facllities for the repatriation of capital and profits. The
interests of the capital-receiving country are to be served by & provision that
the Parties shall further ‘the exchange of sclentific and technical knowledge and
the develorment of training facilities. As in the United States treaties, a
Govermment which has made good an investor's loss under its guarantee will be
subrogated to his claims against the other Govermment; resulting disputes which
the Governments cannot settle by negotiation shall be resolved by the
International Court of Justice or by arbitration.

184, While there is as yet no experience under the German scheme, the figures
available for Japan and the United States show thet foreign investors from these
countries had made only limited use of this facility. Thus, by 31 March 1959
insurance for foreign investment capital had been issued in Japan for only sixteen
cases, covering an aggregate amount of slightly under Yen 1.5 billion, or

5 per cent of total foreign investments.g/ The United States had concluded
~agreements for the extension of guarantee insurance with twenty-I{ive under-
developed non-European countries up to June 1959;2/ insvrance had been issued for
investments in only twelve of these, though pending appl.ications covered projects
in twenty-four. The fact value of convertibility and expropriation guarantees

}/ It is understood that negotiations for the conclusion of similar treaties are
currently under way with a number of other capital-receiving countries.

2/ see: "Present Status of Econcmic Co-operation and Problems Thereof",
Japenese Ministry of International Trade and Industry, 1959, p. Tl.

5/ Afghanistan, Bolivia, China, Colombia, Costa Rica, Cuba, Ecuador, Ghana,
Guatemala, Halti, Honduras, India, Iran, Israel, Jordan, Malaya
(Federation of), Nicaragua, Pakistan, Paraguay, Peru, Philippines, Sudan,
Thailand, Tunisia and Viet-Nam. Prior to the limitation of the programme
to under-developed countries such agreements had in addition been in force
with seventeen developed countries.

[oos
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issued for investments in these countries (no insurance ggainst war risks had as
yet been taken out) totalled $167.%t million. No claim of loss had yet been filed
under any of these insurance contracts,

185, While, thus, the coverage remained quite small compared to the total

outflow of dilrect investments, the progremme has recently gained considerable
momentum in the United States: during 1958 more insurance was written (including
investments in the developed countries) than in the Pirst nine years of its
operation together.i In addition, for the first time, guarantees were issued
for very sizeable investments in under-developed countries, one of them in the
extractive field for a bauxite development project in Guinea covering $72 million.
The recent introduction of this scheme in the Federal Republic of Germany serves
further to underline its growing importance. Yet, among the investors
interviewed, support, though considerable, was not unanimous. A minority felt
that the burden of protecting foreign investments should be borne by the
capital-receiving country and not be shifted to the taxpayers of the guaranteeing
capital-supplying countries. Many also anticipated that only few countries would
have the resources or the impulsion to further foreign investments through such
an outright guaranty insurance.

186. This concern has given rise to proposals for the establishment of
international guarantee funds jointly by capital-supplying and capital-receiving
countries: One such scheme on a regional basis lLas been urder study ty the
Council of Europe and may be considered by a Conference of European and African
Governments whose convocation the Council's General Assembly has recommended to
its Committee of Ministers.g/ A broader proposal for the establishment of an
International Guarantee Fund for private foreign investments, under the auspices
of the United Nations, was put forward by the Inter-Parliamentary Union at its
1958 Meeting in Rio de Janeiro.

;/ See "The United States Investment Guaranty Fregrem trd Private Forelgn
Investment" by Mr. Neumann Whitman, International Finance Section,
Department of Economics gnd Sociology, Princeton University 1959, pp. 46 £r.

2/  Recommendation 223 on the Development of Africa of 18 January 1960.

/....
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The Bilateral Approach

187. The international agreements underlying the United States and the German
Guarantee Insurance schemes provide for the iumpartial settlement by the
International Court of Justice or by arbitration of all claims which may arise
from the occurrence of the covered risks. They thereby demonstrate the
determination of the contracting parties to protect the investor against these
riskys, even though the United States agreements do not contain express assurances
to this effect. These agreements thus serve not only to reduce the risks of the
guaranteeing Governments, but by the same token they provide added encouragement
to the forelgr investor who is necessarily more interested in the safety of his
investments than in compensation for its loss.

188. This latter purpose is also served by the inclusion of provisions for the
protection of foreign investment in the treaties of Friendshlp and Commerce which
the United States has concluded since the war, independently of its guaranty
insurance scheme, with a number of under-developed countriaa.l These bilateral
treaties - 1li. the words of the United States Goverument - contain assurances
againet "rigid exchange controls, inequitable tax statutes, drastic expropriation
laws and any other laws or Juridical conditlons that do not afford investors a
proper measure of security against risks over and above those to which venture
capital is noxmally subdact".gf

189. In recent years other countries have also entered into bilateral agreements
which include substantial provision for the protection of private foreign
investment, The first such agreement concluded by the United Kingdom, with Iran,
was signed on 1l March 1959. It contains, inter alia, the following significant

provisions:

Article 8-2

"2. Each High Contracting larty shall at all times accord fair and
equitable treatment to nationals and ccupanies of the othexr High
Contracting FParty, and to thelr property and enterprises; shall refrain

1/ China, Ethiopia, Iran, Israel, Republic of Korea, Nicaragua;
Pakisten (avwaiting ratification).

2/ Reply of United States Government to United Nations questionnaire of 1954/55
on full employment and balance of payments. (See also document E/3021, p. k0).

/noo
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from applying unreasonable or discriminatory measures that would impair
their rights and interests; and shall ensure that thelr contractual rights
are afforded effective means of enforcement in conformity with the
applicable laws."

Article 15

"The nationals and companies of one High Contracting Party shall

recelve equitable treatment in any territory of the other in respect

of any measure of requisition, civil or military, or of disposal,

limitation, restriction or expropriation affecting their property,

rights and intereste, or affecting the property, rightas and interests

of any company of the other High Contracting Party in which they own

Interests, and shall receive prompt, adequate and effective compensation

for any such measure. ..."
190, The Federal Republic of Germany concluded a similar agreement with the
Dominican Republic in 1957. It is understood that negotiations on the part of
these three capitalwsupplying countries are under way for the conclusion of further
agreements of this kind which will extend the coverage of these investment
protection provisions to other under-developed countries. Yet it la not likely
that this technigue could offer a comprehensive solution to the problem: the
expansion of such a bilateral network is not only a necessarily slow process, but
is bound to remain highly selective in its geographic scope, especially since scme
capltal=-supplying countries are likely to be in a better position for securing

such treaty protection for their investors than others.

The Multilateral Approach - Investment Charters

191, For this reason, the idea of a multilateral investment charter has been put
forward as a more effective means of securing the rights of foreign investors,

The implementation of this 1dea has taken various forms: One approach has been

to combine assurances to foreign investors regarding the safety of their assets

and the exercise of their rights, with an affirmation of the right of capital~
receiving countries to adopt safeguards against outside interference and to

control the admission and operations of foreign investors. Provisions and
recommendations to this effect were included in the draft charter for an
International Trade Organization, the so=called Havana Charter, and in the Economic

[ooe
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Agreement of Bogotd adopted at the Ninth International Conference of American
States, both in 1948. The Havana Charter called specificelly for the
preparation of "a general agreement or statement of principles, regarding the
conduct, practices and treatment of foreign investment" (Art. 11.2 (c)).l

192, Neither of theae ipstruments went into effect, nor was any action taken on
the proposals for the study and preparation of an independent investment charter.
Recently, however, the idea was taken up by the Prime Minister of the Federation
of Malaya in his opening address to the fourteenth meeting of the Economic
Commission for Asia and the Far East in 1958, vwhere he said:

"It would be a powerful incentive to the investment of private
capital in Asia, if the countries of the reglon were to come together
under the auspices of the United Nations Organization and draw up,
in consultation with representatives of potential lender countries, an
international charter to regulate the treatment of that capital. The
charter would have the object of safeguarding the legitimete rights and
interests of foreign lenders; it might also indicate the part which the
latter would be expected to play in promoting the development of both
human and natural resources in the recelving country; and it would allay
any fears that private foreign investment might interfere with that
country's sovereignty and national interests." 2/

193+ Another proposal for reglonal action, in Africa, is currently under
copsideration in the Council of Europe which contemplates the convocation of a
Conference of interested European and African Governments for the purpose

Inter alla of investigating -~ in addition to the above-mentioned Guarantee Fund

R Y
e

g/ This mandate echoed a recommendation included in the final League of Nations
report on "Conditions of Private Foreign Investment" (Publication No. II
Economic and Financlal 1946,1I.A.1, paras. 8-10), Similarly the instructions
to the Sub~Commission on Economic Development of the United Nations Economic
and Employment Commission called inter alia for "a study ... regarding the
need for an international code relating to foreign investments which will
cover among other things, the protection of economic and social interests of
the countries in which investments are to be made, as well as the protection
of both public and private investors ..." (Report of the First Session of the
Economic and Employment Commission to the Economic and Social Council;
Official Records Supplement No. 4, Second Year: Fourth Session, 1947,

Part VeBe3).

2/ Reported in: Economic Commission for Asia and the Far Fast, Annual
Report, 1957/58 (document E/3102, p. 25, paragraph 216). -
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scheme = the possibility of agreeing on an Investment Statute that would govern
the rights and dutlies both of foreign investors and of the overnments involvedul/
A study group of the Council. of Europe has been engaged for some time in
preparing possilble specifications for the Investment Statute and the Guarantee
Fund which could be submitted to the Conference,

194, A different type of investment charter was put forward by the International
Chamber of Commerce in 1949 and has been the object of considerable interest

ever since. This Draft International Code of Fair Treatment for Foreign
Investmentsg/ is limited to provisions for the protection of foreign investors,
chiefly against the risks of discrimination, nationalization and currency |
restrictions, and leaves the definition of the corresponding obligations to be
imposed on them in the capital-receiving countries to the national legislation

of these countries. .

195. Two years sgo, two other draft investment charters, which were also limited
to the protection of foreign investors, were introduced before the Organization
for Eurtpean Economic Co-operation (OEEC) by the Governments of Switzerland and
of the Federal Republic of Germany. The Swiss draft is malnly addressed to
technical aspects of such problems as currency restrictions, double taxation,
compensation in case of nationalization and the right of establishment. The
German draft was originally quite comprehensive, limiting rigorously the right of
governrents not only over the preoyerty of forelgn investors Tut also over their
admission and operations. In addition, it contained two significant provisions =
one making the Charter enforceable against non-signatory countries, the other
providing for the imposition of collective economic sanctions against violators
by a special international court to be created under the Charter., These two
provisions were subsequently eliminated and the draft considerably revised in
consultation with a group of prominent Continental and British international

1/ See Recommendation 223 of the Gereral Assembly, to, the Ccxmittee of Ministers,
on the Development of Africa, of 18 January 1960.

2/ The text of this Code was reproduced in the United Nations experts' report
on "Method of Financing Economic Development in Under-Developed Countries"
(Sales No. 1949.II.B.4, pp. 148, 155 ££.).
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lavyers and businessmen. The present draft is limited to the formulation of
a few general rules which are considered basic to the protection of foreign
investors: these rules are that Governments should observe their undertakings,
that they should not practise discrimination and that there should be prompt
and effective compensation for any direct or indirect deprivation of property.
The draft Charter provides for the non-recognition of the legal effects of
measures conflicting with its principles and strictly limits the extent and
duration of any exceptions which may be permissible in time of war or uther
major emergency. In view of the intentionally limited scope of its substantive
provisions, particular importance in this draft Charter attaches to its provisions
for the settlement of disputes: while, as a last resort, these are to be
submitted to the International Court of Justice, perties may agree to arbitration,
and the Charter makes detailed provision for such arbitration in a Special Annex.
Moreover, Governments may agree to extend the recourse to arbitration to the
aggrieved private parties themselves.

196, The Investment Charter idea has thus demonstrated a remarkable vitality
over the years.l Yet not only have none of the drafts been enacted so far,
but the consultations carried out under resolution 1318 (XIII) with qualified
representatives of foreign investment circles have shown that they realize the
prac.ical obstacles to the adoption of such charters. Some, however, especially
among those in the natural resources field and those from countries which have
no established tradition and position in private foreign investments, attach
considerable importance to the promotion of an international investment charter.

" Others who are in agreement with the principle hold little hope that it can be
translated into an international instrument. This scepticism derives not so much
from the range and impact of the particular provisions contained in one or the
other of the proposed drafts, but rather from the fact that in a field in which
the rules of international law are still in dispute between groups of countries,

l/ Support for investment charters, though of widely varying scope and principles,
has also been registered by the LTth Inter-Parliamentary Conference in
Rio de Janeiro in 1958, the British Parliamentary Group for World Government
in 1959, the International Bar Association meeting in Cologne in 1958, and the
Buropean League for Economic Co-operation, also in 1958. In addition, an
International Association for the Promotion and Protection of Private Foreign
Investments was established in Geneva in 1959 by a group of bankers, businessmen
and international lawyers for the purpose of bringing together the various
independent studies and proposals for an investment charter. Ce
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no substantial codification of these rules could be made wh'.ch would be acceptable
to a representative number of capital-supplying and capital-receiving countries.
197. The variations in the rules recognized by different countries is exemplified
by the constitutional and legislative provisions governing the nationalization of
private property and the determination and payment of compensation therefor,

which are to be found in the Preliminary Study on the Status of Fermanent
Sovereignty over Netural Wealth and Resources.i/ To cite just a few examples of
the diversity of provisions to be found, expropriation may be constitutionally
permitted for "reasons of public utility", "for the exploitation of national
resources" , for "purposes of land reform", to "promote the fair distribution of
property" and "when property does not serve & useful purpose".g/ Correspondingly
compensation may be determinable by law, by the courts or by a special commission;
it may be based on fair market value, on original cost, on recorded tax valuation,
or on the "just consideration of the interests of the general public and the
participants";é/ its payment may be "in cash" or in securities, and it may be due
in advance of the taking or over an extended period of time (e.g. twenty years)
thereafter.&/

198. Those who oppose the negotiation of an investment charter at this time feel
that the disagreement on the applicable rules of international law which would
become apparent, especially if the chaiter were to contain more meeningful
provisions than a mere declaration of general principles, would serve to disturb
the international investment climete rather than to stabilize it. This must be
expected, especially because many governments which are quite ready in fact to
protect the rights of foreign investors within their territories, may be reluctant
for constitutional or other reasons to subscribe to strict rules or to an
undertaking to settle their disputes directly with the investor's government.

While the inclusion of guarantees for the rights of capital-receiving‘countries

1/ Document A/AC.97/5, Chapter I.D.: Measures of Expropriation and other
Forms of Taking, paragraphs 120-22k.

2/ Ibid., peragraphs 129-135.
3/ Ibid., paragraphs 148-153.
4/ Tbid., paragrephs 148-153, 195-205.
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might be viewed as making such investment charters more acceptable to the latter,
the formulation of such guarantees might further extend the area of disagreement.l
199« As one way of averting this difficulty it has been suggested than an
investment charter might initially be concluded among a smaller number of like-
minded developed countries, in the expectation that their joint sponsorship of
the rules embodied in it would lead other countries to adhere to them in order

to benefit from the encouragement to private investors which is expected to
result. While this may indeed facilitate the adoption of the charters currently
under consideration by the Organization for European Economic co-oyperation; i1t
would remain to be seen whether capital-receiving countries would in the end

be more ready to adhere to an instrument in whose formulation they had not
participated than is generally expected to be the case with a text submitted

to a world-wide or regional conference in the first place.

Settlement of Disputes - Arbitration

200, Yet, there remains the very real problem of the insecurity of foreign
investments, whether as an actual danger or as a subjective deterrent in the
estimation of the investor. Here, it is widely felt that what is lacking is

not 80 much a definition of his rights, as an effective forum in which tc enforce
them. This lack springs chiefly from the reservations which the investor might
feel toward reliance either on foreign courts and agencies with which he is not
familiar, or on the support of his own government, which in practice he may have

T ot

é/ A different proposal for offering to capital-receiving countries a : :
quid pro guo for their adherence to an investment charter has been put forward .
by the British lawyer Lord Shawcross, one of the most prominent proponents
of the investment charter idea. He has suggested that capital-supplying
countries "give some assurances that the economic interests of the borrowing
States will be recognized", including consideration of higher equilibrium
prices for their primary export commodities, assurances of fair tariff
treatment for these commodities and matching tax privileges in capital-
supplying countries for special tax concessions received by their investors
in under-developed countries. (See para. 133 avove.) ("The Promotion of
International Investment", Paper submitted by Lord Shaweross to Société
Royale d!Eccnomie Politique de Belgique, Brussels, 14 December 1959).

/...



B/3325
English
Page T7

difficulty in securing and which, in many countries of investment especially in

ILatin America, he i3 under an express prohibition to enlist.é

201, This dilemma has 123 i~ the suggestion that alternative recourse be
provided for such disputes before an international arbitral body. Arbitration
has increasingly become a favoured method for resolving disputes aising in

business relations. Such recourse has been extended to the relations between

private enterprises and state trading agencies.
+s regolution 8 YYVII) of 17 Apx’) 1959 racermended increased resort to

N i
N

The Economic and Social Council

arbitration for private law disputes.g In fact, in a number of countries

governments have accepted, either in individual concession agreements or in

general investment laws, that disputes with foreign investors be decided by
arbitral bodies.é/ Even then the promise to arbitrate may be felt to afford

insufficient assurance, since unwillingness of the government to proceed to

arbitration in a given ~ase may leave the investor without effective redress.

A

few laws and concessions, especially in the petroleum field, have, therefore,
sought to make the arbitration clause substantially self-executing by conferring

This prohibition generally takes the form of the Calvo-Clause, under which
foreign enterprises must submit to local laws and tribunals and renounce
all claims toc the diplomatic protection of their home government. (See
"Status of Permanent Sovereignty over Natural Wealth and Resources",
Document A/AC.97/5, Chapter I, paragraphs 56-61, 15k4).

This subject has received considerable attention in the United Nations
which culminated in the United Nations Convention on the Recognition and
Enforcement of Foreign Arbitral Awards of 1958. The Regional Economic
Commissions for Europe and for Asia and the Far East also are active in
this field.

Thus, e.g. the Law on Investment and Protection of Foreign Capital in
Greece provides for the settlement of disputes, arising under the terms

of the instrument of approval (issued for each 1nvestment) by arbitration
and expressly permits the appointment of a foreign umpire; arbitration at
least for disputes over compensation in case of nationalization, is aleo
provided in the Law Euacouraging the Investment of Private Foreign Capital
in Afghanistan. .
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upon an independent neutral authority the power to eppoint arbitrators and
umpires in case of need..i |

202. As a more general salution to the problem, it has been proposed to include
the arbitral agreement in an international treaty so as to transform the
government's promise into a clearly enforceable obligation of international
law.2 Foremost among the proposals along these lines are precisely the above-
mentioned investment charters which provide for the settlement of disputes,
arising under their terms, exclusively or alternatively by arbitration.z

L/ Thus the Libyan Petroleum lLaw confers this power upon the President of the
International Court of Justice. The Bolivian Petroleum Code mekes such
provision only for disputes on technical and accounting matters, in which
case the Chairman of the Petroleum Section of the American Institute of
Mining, Metallurgical and Petroleum Engineers is to meke the appointment.
The concession agreements between the National Iranian 0il Company and
the so-called International Consortium, between Iraq and the Iraq
Petroleum Company, between Saudi Arabia and the Japan Petroleum Company
and between Kuwait and the Arabian Oil Company, also assign the appointing
power to the President of the International Court of Justice. The Iranian
concession in addition lists the Presidents of the Swiss Federal Tribunal
and of the Supreme Courts of Denmark, Sweden and Brazil as alternative
appointing agencies; in disputes on technical or accounting questions,
however, the Heads of the appropriate technieal institutes in Zurich are
to have the appointing power. The concession agreement between the
National Iranian Oil Corporation and AGIP Mineraria (Italy) also assigns
the role of appointing authority to different agencies for different
types of disputes., among them the Managing Director of the International
Monetary Fund for disputes involving currency and exchange matters.

g/ See e.g. the United States and German agreements in support of their
guarantee insurance schemes.

3/ The draft Charter submitted by the Swiss Government to the Organization
for European Economic Co-operation contemplates the establishment of a
special Arbitral Tribunal, as doe¢ the draft Code of the International
Chamber of Commerce. The revised Charter sponsored by the Government
of the Federal Republic of Germany contains a special Annex on the
Arbitral Tribunal, which confers the power of appointment upon the
President of the International Court of Justice or the Secretary-General
of the United Nations.
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203. In view of the doubts regarding the practicality of these charters, an
alternative would be to limit the international agreement to the acceptance of
international arbifration as a means for resolving disputes between foreign
investors and governments of investment countries. Many among the persons
consulted who were in favour of an investment charter expressed interest in an
independent arbitration agreement, at least as an intermediary solution. In
fact the latter might provide broader protection than the investment charters:
while the protection of an investment charter would normally be limited to the
specific ruies of conduct which the parties had agreed to include in it, an
international arbitration agreement might conceivably be made to cover all
disputes arising in connexion with the treatment and operations of foreign
investors.

204, The fact that the rules and principles which would guide the arbitrators
would not be specifically set out in the underlying arbitration agreements
should not militate against their acceptance: thus the above -mentioned
Exchanges of Notes, signed by the United States Government in support of its
guarantee insurance scheme, provide for arbitration of disputes arising from
the nationalization of foreign investments or the imposition of currency
restrictions without formulating the governing rules of law.

205. The issue, whether the investor himself would be accepted as a proper party
or would have to be represented by his government, will pose a separate problem.
While the investor's access to his government 's sponsorship should be easier,
where it is expressly contemplated under an internationsl treaty, the ability to
sue in his own name and on his own authority would greetly enhance the value of
the agreement to him. Moreover, governments of capil l-receiving countries which .-
are apprehensive of the intervention of foreign governments in their disputes
with foreign investors might wéll prefer arbitration agreements under which the
latter remein the active party in interest throughout the proceedings. In fact
this possibility is contemplated by the above-mentioned draft investment charter
presented by the Federal Republic of Germany to the Organization for European
Economic Co-operation and - though in a limited case only - under the International
Chamber of Commerce draft code, and of course under those investment laws and

concession agreements which provide for arbitration.
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206, Where a goverment has different policies vis-a-vis investments from
different cepital-supplying countries, bilateral instruments might offer a more
acceptable solution than multilateral agreements. Indeed the latter may
conceivably develop from the emergence of a growing network of bilateral
agreements or within the framework of a regional organization. Such agreements
might vary widely in their scope: they could be made applicable either to all
investment moving between the two countries, or to those investments only which
had been approved by both governments for the pruposes of this protection (as in
the case of the United States investment guarantee agreements). As an important
initial step, the agreement might be limited to providing the procedure for the
appointment and conduct of arbitrators in the case of those disputes which the
governments (or one government and the aggrieved investor) would agree to
arbitrate, as they arose. Guidance may here be sought from existing arbitration
provisions, e.g. in some of the above-mentioned laws and concession agreements,
as well as in the instruments signed between international financial institutions
(e.g. the International Bank for Reconstruction and Development)l/ and
governments.

207. Much emphasis was placed by many of the persons interviewed by the
Secretariat on the establishment of a suitable arbitration agency or centre as

a condition precedent for the acceptability of arbitration to governments and
investors. There are at present meny highly reputable national and international -
arbitral bodies in existence in the private law field. Foremost among the latter
is the Court of Arbitration of the International Chamber of Commerce, the
American Arbitration Association and the Inter-American Commercial Arbitration
Commission. While these have been used in commerciel disputes between government
bodies and private parties, a separate arbitral body not identified with a

&/ The Bank'!s Loan Regulations which have been incorporated by reference
in its Loan Agreements make detailed arrangements forxr arbitration including
a provision for the appointment of the Umpire, in case of need, by the
President of the International Court of Justice or the Secretary-General
of the United Nations. :
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commercial approach might be more readily acceptable to the governments of some
capital-receiving countries in matters involving the rights and assets of foreign
investors. This view would tend to favour & special arbitration tribunal or panel,
of outstanding neutrality and expertise, perhaps under the United Nations
auspices, with members drawn from both capital~supplying and capital-receiving
countries possibly on a regional basis. While the structure and operation of
such an arbitration agency would raise a series of questions (relating e.g. to
the identity of the appointing bodies, the terms and qualifications of the
arbitrators, the organization of & permanent centre, its possible relationship
with existing arbitral bodies), these questions do not appear to be in the nature
of intractable difficulties.

208. Once such an arbitration agency was esteblished, its very availebility might
encourage governments to commit themselves to arbitration (even in the absence

of an inter-governmental agreement) either as a special concession to favoured
investments, or merely as a last recourse in specific disputes, as they arose.

If such an agency were able to achieve a wide practice and prestige, it might in
time become the natural fulcxrum for the conclusion of bilateral, and possibly

multilateral, agreements between governmenis on foreign private investments.







, ANNEX I

General Assembly resolution 1318 (XIII). Promotion of the
international flow of private capital

The General Assembly,
Reaffirming the need for a higher level of capital formation for the economic
and social progress of the under-developed countries,

Teking note of the expending bilateral and multilateral arrangements in the
field of capital investment, particularly the establishment of the International
Finance Corporation and the prospective increase in the resources of the

International Bank for Reconstruction and Development,

Confident that such arrangements contribute to a general improvement in the
conditions necessary for an expanding flow of private capital for investment
beneficlal to under-developed countries,

Taking into account its resolution 824 (IX) of 11 December 1954 on the
internationaliflow of private capital for the economic development of under-
developed countries, snd section B of Economlc and Social resolution 368 (XIII) of
22 August 1951 concerning the objective of achieving an expansion and steadier

flow of private foreign capital,

Welcoming the fact that a growing number of countries have become increasingly
conscious of the need to improve the international climate in relation to both
existing and prospective private investment,

Stressing the need for increased knowledge and better understanding of the
conditions of and opportunities for international investment,

1. Reguesfs the Secretary-General to consult as appropriate and obtain the
views of qualified persons, drawn from both capital-exporting and capital-importing
countries, regarding:

(a) The fields of activity in vhich foreign private investment is needed and
sought by under-developed countries and the volume and forms in which such
investment would be acceptable;

(v) The types of projects - including, where possible, specific examples -

. which private foreign investors may be interested in financing or undertaking in
. under-developed countries in suitable circumstances;

- . . /d »8
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2. Further requests the'Secretary-General, drawing on the views of the

qualified persons concerned and taking into account other available information,
to prepare a report concerning measures in operation or contemplated, both in
capltal-exporting and capital-importing countries, for the channelling of an
increasing flow of private capital investment into the development of under-
developed countries under mutually satisféctory arrangements;

3. Invites the Secretary-General to submit his report to the Economic and
Social Council at 1ts twenty-ninth session for transmission, with the Council's
recommendations, to the General Assembly for consideration at its fifteenth
session.

788th plenary meeting,
12 December 1958.

Jo..




ANNEX II

Selected list of laws and official texts concerning foreign private

AFGHANISTAN

ARGENTINA

BOLIVIA

BRAZIL

investments in under-develgged countries *

Iaw of 13 May 1959 for the encouragement of investment of private
capital in Afghanistan.

Law No. 14780 of 22 December 1958 on the regulations for the
investment of foreign capital (Boletin Oficial, 30 December 1958).

Law No. 14781 of December 1958, on industrial development.
law No. 13273 of 30 September 1948 (forestry legislation),

Resolution No. 1018/59, Ministry of Flnance, on deductions
provided in the general income tax law.

Law No. 14222 of 26 August 1953 on the entry of foreign capital
for investment in industry and mining (Boletfn Oficial of
28 August 1953).

Decree law No. 14630/Lk4 of 5 June 1944 on development and defence
of national industry (Boletin Oficial of 10 June 194k).

ILaw of 17 October 1945 on the regime of foreign investment as
amended on 19 August 1954 by Decreto Supremo No. 3812, and
re-amended on 15 December 1956 by Decreto Supremo No. 4538,

Law of 21 December 1948 on industrial promotion.
lLaw No. 1807 of 7 Jenuary 1953, on exchange control,

Instruction No. 133 of the exchange authorities of
17 January 1955, relating to imports of capltal goods financed
by forelgn capital.

Decree No, 41019 of 26 February 1957, on electric utility
companies, ilssued as regulations under the Water Code of 193k.

Decree No, 42820 of 16 December 1957 containing regulations to
the laws on exchange operatlions.

law No. 1942 of 12 August 1953, authorizing the executive to ,
grant public facilities for the establishment of cement factories
in the country.

* This 1list is based on information available to the Secretariat at the pfesent

time. It is a revised and expanded issue of the list contained in The
International Flow of Private Cgpital 1956-195 (U.N. Sales No. 59.II.D.2)
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CAMEODIA

CEYLON

CHILE

0il mining enactment of 1955,

UnionhMineral Resources (Grant of Right of Exploitation) Act
of 1949.

Transfer of Immovable Property (Restriction) Act of 1947.
Investment policy statement of 8 June 1955,
Income Tax (Second Amendment) Act of 195k.

ILaw No, 221-NS of 13 September 1957 on the treatment of foreign
capital invested in Cambodia after 31 May 1956.

"Government policy in respect of private foreign investment in
Ceylon", Government Publications Bureau, Colombo, July 1955.

1958 Statement on government policy towards foreign private
investment in Ceylon (Press communique No. 41/58).

Income Tax (Amendment) Act No. 3 of 1956.

Decree-Iaw No. 427 of 10 November 1953, providing rules for the
entry of foreign capital (Diario Oficial, 26 November 1953),
revised by Decree-Law No. §37 of 2 February 1954 (Diario Oficial, -
L February 1954) and amended by Law No. 12084 of 13 August 1956
(Diario Oficial, 18- August 1956).

Decree No. 427 of 3 May 1954 on regulations for the investment
of new foreign capital in Chile (Diario Oficial, 7 July 1954).

Decree-law No. 439 of 4 February 195k on exemptions for the entry
and investment of foreign capital to increase immigration of
agricultural settlers (Diario Oficial, 4 February 195h4).

Decree-Iavw No. 375 of 27 July 1953 authorizing the industry
department of the Ministry of Economy and Commerce to approve
the establishment of new industries subject to the conditions
specified therein (Diario Oficial, 4 August 1953).

Decree No. 194 of 20 February 1954 of the Ministry of Economy
and Commerce regulating the formation, enlarging and changing
the location of industries.

Law No. 12861 (Diario Oficial, 7 February 1958) and Decree
No. 10815 (Diario Oficial, 17 September 1958) on the encouragement
of export industries.

Iaw No. 11828 of 5 May 1955 on the mining of, and trade in,
copper.



CHINA (REFUBLIC
OF)

COLOMBIA

COSTA RICA

CUBA

CYPRUS
DOMINICAN
REFUBLIC
ECUADCR
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Statute for investment by foreign nationals, promulgated on
1k July 1954.

Statute for investment by overseas Chinese, promulgated on
1 September 1954 and amended on 8 November 1955.

Law No. 8 of 18 July 1952 on the status of foreign capital
(Diario Oficial, 5 August 1952) as amended by Law No. 107 of
1957.

Decree No. 65 of 12 March 1953 on power companies.

Law No. 2426 of 9 September 1959 on industrial encouragement
(La Gaceta, 9 September 1959).

Law on international payments of 1951, amended on # October 1956.

Decree-Law No. 1038 of 15 August 1953 on promotion of
industries (Gaceta Oficial, 27 August 1953).

Decree No. 212 of 4 February 1952 on cotton (Gaceta Oficial,
16 February 1952).

Decree No. 1798 of 26 May 1948 on comstruction and operation of
hotels (Gaceta Oficial, 29 May 1948).

Law No. 25 of T November 1952 to control and encourage the
manufacture of cement.

Law No. 2236 of 11 January 1950 on industrial and agricultural
concessions (Gaceta Oficial, 11 January 1950).

Law No. 2643 of 28 December 1950, supplementary to the Law on
industrial and agricultural concessions.

Frergency Decree-Law No. 15 of 21 June 1957 on industrial
encouragement (Registro Oficial, 27 June 1957).

Decree-Law No. 661 of 22 May 1952, on the development of
manufacturing industries (Diario Oficial, 30 May 1952), as

amended by Decree-Law No. 1T19 of 7 January 1955 (Diario Oficial,
17 January 1955). |

Decree No. 188 of 4 July 1949 on the development of cement
industry (Diario Oficial No. 147, 5 July 1949 as amended by
Decree No. 727 of B August 1950 (Diario Oficial No. 170,

8 August 1950). |

Decree No. 1039 of 19 May 1953 on the development of hotel
industry (Ley de Fomento de la Industria Hotelera) (Diario
Oflicial No. 95, vol. No. 159, May 1953) as amended by
Decree No. 1828 of 11 May 1955 (Dierio Oficial No. 91, vol, i
18 May 1955). | : 4 -
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ETHIOFIA

FEIERATION OF
MALAYA

PIJL
GAMBIA
GHANA

GUATEMALA

HAITI

Decree No. 1620 of 13 October 1954 on the development of theatres
and motion plcture houses (Diario Oficial No. 197, vol. No. 165,
26 October 1954).

Statement on policy for the encouragement of foreign capital
investment in Ethiopia, issued by the Minlstry of Finance in
February 1950.

Agricultural and Industrial Proclamation No. 145 of 1954, which
provides tax exemption for the import of agricultural and
industrial machinery and equipment.

Government Froclamation of 30 November 1954, effective in
February 1955, exempting from import duties all agricultural
and industrial machines and parts therefor.

Government declaration to promote the establishment of secondary
industries, in White Paper No. 30 of 1957.

Ordinance No. 31 of 256 August 1958 on pioneer industries (relief
from income tax).

Ordinance No. 16 of 1959 called rustoms (Dumping and Subsidies)
Ordinance.

An Ordinance of 13 May 1957 to Amend the Income Tax Ordinance.
The Income Tax (Amendment) Ordinance of 1955.

Income Tax Act No. 27 of 1943 Fourth Schedule, Pioneer Companies
Relief.

Ploneer Industries and Companies Act of December 1958.

Income Tax Amendment Act, 1958 (Supplement to Ghane Gazette
No. 84 of 1958).

Mineral 0il Texation Ordinance 1956 (Supplement to Chana Cazette,
23 November 1957).

Mineral Profits Tax Bill, 1957 (Supplement to Ghana Gazette,
23 November 1957).

Legislative Decree No, 1317 of 30 September 1959 on industrial
development,

Law of 8 October 1949 on encouragement of the esteblishment of
wholly new industries (Moniteur, 24 October 1949).

law of 8 August 1955 protecting agriculture and national industry
(Moniteur, 25 August 1955). g
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INDIA

INDONESIA

IRAN

IRAQ

ISRAEL

JAMAICA

Industrial Policy Resolution of 30 April 1956.
India Companies Act, 1956.
Section 15 C of the Income Tax Act of 1922 (as amended).

Act No. T8 of 27 October 1958 concerning foreign capital
investment (Government Gazette No. 138 of 1958).

Law of 29 November 1955, effective on 14 April 1956, concerning
the encouragement and protection of foreign capital investment.

Mining Lew of 18 May 1957.
Petroleum lLaw of 31 Jvly 1957.
Iaw No. T2 of 1955 for the encouragement of industrial

undertakings (Official Gazette No. 3636, 9 June 1955), amended
by Law No. 51 of 18 June 1956 and Law No. 18 of 1957.

Iaw of 29 March 1950 for the encouragement of capital investment
(sefer-Ha-Chukkim No. 41, 19th of Nieen 5710 (6 April 1950)), as
amended by Law of 20 June 1955 (effective 30 June 1955)
(Sefer-Ba-Chukkim No. 186 of the 10th Tammaz 5715 (30 June 1955)),
and by Law of 9 June 1959.

The Petroleum Act of 31 July 1957.

Income Tax (Depreciation) Regulations of 194l.

Iaw No. 13 of 21 February 1949, for the erccuragerent of pioneer
industries, amended by law of 22 December 1955 and Law No. 42
of 17 August 1956.

law No. 45 of 16 Auguét 1956 on industrial incentives.

Law No. 49, Export Industry (Encouragement) Law, 1956.

International Business Comapnies (Exemption from Income Tax) law,
1956.

Bauxite and Aluminum Industries Law of 12 June 1950.

Iaw No. 4 of 17 February 1949, called the buttons manufacture
encouragement law.

The Cement Industry (Encouragement and Control) law of
15 November 1948,




JAMAICA
(continued)

JORDAN

KOREA (REFUBLIC
OF)
LAOS

LEBANON

LIBYA

MEXICO

MOROCCO

The Hotels Aid Law of 16 November 194k, as amended by Iaw No. 51
of 11 December 1953, law No. 67 of 16 November 1954, Law No. 58
of 22 December 1955 and Law No. 63 of 13 December 1956.

The Textile Industry (Encouragement) Law of 30 December 19h7, as
amended by Iaw of 15 December 1955.

Iaw No. 28 of 21 April 1955 on the encouragement of foreign
capital investment (Official Gazette No. 1225, 1 May 1955).

Law No. 27 of 21 April 1955 on the encouragement and guidance of
industry (Official Gazette No. 1225, 1 May 1955).

Draft Law on the encouragement of forelgn investment.
Customs Lew of 1 January 1957.
Communication of the Direction des Finances Extérieures,

September 1956 (provisional measures relative to foreign
investment).

Iaw of 29 December 1953, promulgated on 5 February 1954,
exempting new corporations from income tax.

law of 30 January 1958 on the investment of foreign capital
(Official Gazette of 26 April 1958).

Law No. 51 of 23 September 1956 and Regulations of 7 April 1957
on the development of national industries.

Executive Regulations of 7 April 1957 under the law on
development of national industries of 1956.

Customs Law of 1 January 1957.
Iaw of 31 December 1954 for the development of new and necessary

industries (Diario Oficial, 4 January 1955) and Regulations
thereunder of 30 November 1955 (Diario Oficial, 2 December 1955).

Mining Law of 1930 (Diario Oficial, 7 August 1930).

New Regulations under Article 27 of the Constitution relating
to petroleum of 194l (Diario Oficial, 30 December 1941).

Law of 13 September 1958 imstituting measures to encourage private
investment, promulgated by Lshir (Royal Decree) No. 1-58-263 of
13 September 19568 (Bulletin Officiel of the Kingdom of Morocco

No. 2395 of 19 September 1958).
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NICARAGUA

NIGERIA

PAKISTAN

PANAMA
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Arr€té of the Vice President of the Council, Minister of National
Economy and Agriculture, of 13 September 1958 fixing the
composition and rules of procedure of the Investment Commission
(Bulletin Officiel of the Kingdom of Morocco No. 2395 of

19 September 19585.

Arrété of the Vice President of the Council, Minister of National
Economy and Agriculture, of 13 September 1958 defining the
industrial sectors that may benefit from the provisions of the
above law of 13 September 1958 (Dahir No. 1-58-263).

Law of 11 March 1955 on foreign capitil investments in Nicarague
(Ia Gaceta, 10 March 1955).

Legislative Decree No. 317 of 12 March 1958 on the encouragement
of industrial development (Ia Gaceta, 24 April 1958).

Statements of foreign investment policy of 17 September 1956.

Aid to Pioneer Industries Ordimence, 1952 (No. 10 of 1 April 1952)
(Laws of Nigeria, 1952),

Government statement of industrial policy of 2 April 19u8.

Supplementary statement of 18 November 1948,

Government statement on forelgn investment policy of
3 November 1954,

Pakistan Mining Concession Rules of 1949.
Pakistan Petroleum (Production) Rules of 1949,
Income Tax Act (Section 15 B).

Iaw No. 25 of 7 February 1957 for the encouragement of production
(Gaceta Oficial No. 13167 of 8 February 1957).

Decree-Law No. 22 of 28 September 1950 for the encouragement of
the development of natural resources and the establishment of
industrial enterprises of general usefulness (Gaceta Oficial,

9 Getober 1950).

Iaw No. 27 of 21 December 1950 authorizing the Execut®ve Branch
to enter into contracts (Gaceta Oficial, 16 January 1951).

Legislative Decree No. 3 of 11 April 1957 amending the Fiscal COdefﬁ
with respect to Income Tax (Gaceta Oficial, 22 April 1957).

e
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PERU

FHILIPPINES

PUERTO RICO

RHODESIA AND
NYASALAND
( FEDERATION OF)

. SARAWAK

SAUDI ARABIA
SUDAN

THAILAND

Law No. 246 of 25 February 1955 establishing a system for the
incorporation of foreign capital.

Decree-law No. 30 of 31 March 1952 establishing rules for the
development of new industries (Gaceta Oficial, 31 March 1952)

Lav No. 12378 of 6 July 1955 establishing rules regarding the
operations of the electric power industry in the country (g;
Peruano, Diario Oficial No. 4303, 14 June 1955).

Law No. 8565 of 12 August 1937 and Iaw No. 6604 of 5 April 1929
concerning taxes and exemptions for enterprises engaged in
irrigation works.

Decree-law No, 11357 of 12 May 1950 containing the mining code,

Law No. 11780 of 12 March 1952 (ElL Peruano, 14 March 1952) on
petroleun.

Republic Act No, 901 of June 1953 revising Act No, 35 authorizing
the exemption of new and necessary lndustries from the payment

of internal revenue taxes (Official Gazette, Vol. 49, No. 7) and
Department of Finance Order No. 185 of October 1953,

Ind:strinl Incentive Act of 1954.

Statement of foreign investment policy of 1956.

Ploneer Industries (Encouragement) Ordinance No. 13 of 1957
(Sar%ggk Government Gazette, Extraordinary Part 1, vol. XII,
No. 2).

Iaw of April 1957 regulating the investment of foreign capital.

Act No. 8 of 1956 on conceesions for approved enterprises
(Legislative Supplement to Sudan Government Gazette No. 892 of
15 March 1956). |

Industrial Promotion Act of I October 195k.

Royal Decree of June 1955 determining the categories, sizes and
conditions of the industrial activities to be promoted.,

Exchange Control Act of 19k2,

oo
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TUNISIA

UAR (Egyptian
region)

VENEZUELA
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(REPUBLIC OF)
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Aid to Pioneer Industries Ordinance (16 March 1950) (Lawe of
Trinidad and Tobago, 1950).

Cement Irdustry (Development) Ordinance (1 December 1951) (Laws of
Trinidad end Tobago, 1951-1953).

Decree of 4 June 1957 on the encouragement of capital investment,

Law No. 6224 of 18 January 1954 on the encouragement of foreign
investment (Officlal Gazette No. 8615 of 23 January 195k). |

Ordinance No. 53 of 6 September 1956 enumerating activities
forbldden to foreign naticnals, enterprices and instituticns.

Law of 1915 on foreign corporations and foreign limited
partnerships in which the capital is divided into shares.

Law No. 6791 of 9 July 1956 on expropriation or confiscation
guarantees. ’

Law No. 637 of 3 March 1954 on mining (Official Gazette No. 8655,
11 March 1954).

Law No. 6326 of 7 March 1954 on petroleum (Official Gazette

No. 8658, 2.6 Mar~h 1954) as amended by Law No. A58 oF 13 May 1655 7
(Official Gazette No. 9011, 21 May 1955) and by Law No. 6987 |
enacted on 29 May 1957 (Official Gazette No. 9626, 6 June 1957).

Iaw No. 156 of 1 April 1953 on the investment of foreign capital
in economic development projects, amended by Iaw No. 475 of
2 September 195k,

Law No. 430 of 3 September 1953 establishing tax exemptions for
the strengthening and development of the national economy
(Journal Officiel No. 712, 3 September 1953).

Ministerial Decree No. 6 of 25 January 1954 concerning the
execution of Law No. 430 of 3 September 1953.

Legislative Decree No. 476 of 19 December 1958 on income tax
(Gaceta Oficial, 19 December 1958).

Presidential Declaration of 5 March 1957 on investment policy
(Journal Officiel, 5 March 1957) and implementing Circular of
11 September 1957.

Decree No. 478-KT of 16 November 1957 creating an Industrial
Development Centre.
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Annex III

GENERAL AGREEMENTS FOR THE AVOIDANCE OF DOUBLE TAXATION WITH RESPECT TO
TAXES ON INCOME COVERING UNDER-DEVELOPED COUNTRIES AND TERRITORIES

I. Countries Members of the United Nations

g AP
0| (91155
g glh
gégggém A
with: SHE EEHEHEHEEE
BRMA E
CAMBODIA N
CEYLON E E|E|N
CHILE N
CHINA N
COLOMLA N
CUBA N
FEDERATION OF MALAYA E| E E|E
GHANA E E E|E|Ss E|E]|N
HONDURAS ' ‘ "
INDIA E B N|E|E s
INDONESIA s
ISRAEL ‘ E|N
LAOS | N
MEXICO N 1T
PAKISTAN S|E|s ‘ E E
PERU N
PHILIPPINES | N
SUDAN ' N
THAILAND v N
UNITED ARAB REPUELIC E. E N
URUGUAY | ' N

E = Agreements in effect,
S = Agreements signed but not yet in effect.

N = Agreements under negotiation. / .
se8
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II. Overseas ‘Territories

(1) Inccme tax agreements concluded between the United Kingdom and:

Aden Colony

Antigua

Barbados

Basutoland Protectorate

Bechuanaland Protectorate

British Guiana

British Hunduras

British Solomon Islands
Protectorate

Brunei

Cyprus

Dominica

Falkland Islands

Federation of Rhodesia
and Nyasaland

Fiji

Gambia

Gilbert and Ellice Islands
Colony

Grenada

Guernsey

- Jamalca

(11)

Gambia - Nigeria
Gambia - Sierra Leone
Jersey - Guernsey
Mauritius - Seychelles
Nigeria - Seychelles

(111)

Gambia
Nigeria
Sierra Leone

(1v)

extended to:

Aden Colony
Antigua
Barbados
British Guiana
British Honduras
Cyprus

Dominice
Falkland Islands

Fiji
Gambia
Grenada
Jamaica

Nigeria

Mauritius
Montserrat

Nyasaland

Jersey

Kenya

Mauritius

Montserrat

Nigeria (including Cameroons under
United Kingdom Trusteeship)

Noxrth Borneo

St. Christopher and Nevis

St. Lucia

St. Vincent

Sarawak

Seychelles

Sierra Leone

Singapore

Swaziland

Tanganyika

Trinidad

Uganda

Virgin Islands (British)

Zanzibar

Income tax agreements concluded among United Kingdom territories:

Income tax agreements concluded by Ghana with United Kingdom territories:

Income tax agreement between Canada and the United Kingdom of 5 June 1946

St. Christopher and Nevis
S5t. Lucia

St. Vincent

Seychelles

Sierra Leone

Trinidad

Virgin Islands

[eos
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(v) Income tax agreement between New Zealand and the United Kingdomrof

27 May 1947 extended to:

Aden Colony Jamaica
Antigua Mauritius
Cyprus Montserrat
Falkland Islands Nigeria
Gamble Nyasaland
Grenada

St. Vincent
Seychelles
Sierra lLeone
Trinidad
Virgin Islends

St. Christopher and Nevis

(vi) Income tax agreement between Sweden and the United Kingdom of 30 March 1949

extended to:

Aden Colony

Antigua

Barbados

British Honduras
British Solomon Islands
Cyprus

Dominica

Falkland Islands
Federation of Malaya
Fiji

Gambia

Gilbert and Ellice Islands
Jamalcea

Mauritius
Montserrat
Nigerisa

North Borneo
St. Christopher and Nevis
St. Lucia

St. Vincent
Seychelles
Sierra Ieone
Singapore
Trinided
Virgin Islands

(vii) 1Income tax agreement between Denmark and the United Kingdom of 27 March 1950

extended to:

Aden Colony

Antigua

Barbados

British Honduras
British Solomon Islands
Cyprus '

Dominica

Falkland Islands
Federation of Malaya
Fiji

Gembia

Gilbert and Ellice Islands
Jamaice

Mauritius
Montserrat
Nigeria

North Borneo
St. Christopher and Nevis
St. Lucia

St. Vincent
Seychelles
Sierra Leone
Singapore
Trinidad
Virgin Islands



(viii) Income tax agreement between Norway and the United Kingdom of 2 May 1951

extended to: '
Aden Colony Jamaica
Antigua Mauritius
Barbados Montserrat
British Honduras Nigeria
British Solomon Islands North Borneo
Cyprus St. Christopher and Nevis
Dominica St. Lucia
Falkland Islands St. Vincent
Federation of Malaya Seychelles
Fiji Sierra Leone
Gambia Singapore
Gilbert and Ellice Islands Trinidad
Grenada Virgin Islands

(ix) Income tax agreement between the United States and the United Kingdom of
16 April 1945 extended to:

Aden Colony Jamaica
Antigua Montserrat
Barbados ' Nigeria
British Honduras st. Christopher, Nevis
Cyprus and Anguilla
Dominica S8t. Iucia
Falkland Islands St. Vincent
Federation of Rhodesla Seychelles

and Nyasaland Sierra Leone
Gambia Trinidad and Tobago
Grenadsa Virgin Islands

(x) 1Income tax agreement between the United States and the Netherlands of
29 April 1948 extended to the Netherlands Antilles.

(x1) Income tax agreement between the United Kingdom and the Netherlands of
15 October 1948 extended to the Netherlands Antilles.

(xii) Income tex agreement between Belgium and Sweden of 1 April 1953 extended
to the Belgian Congo and Ruanda-Urundi.

(xii1) Income tax agreement between the United States and Belgium of
28 October 1948, as m>dified on 9 September 1952, extended to the Belgian -
Congo and Ruanda-Urundi.

(xiv) 1Income tax agreement between the Union of South Africa and the Federation
of Rhodesia and Nyasaland of 22 May 1956.

(xv) Agreements relating to taxes on income from movable capital concluded between
France and French Equatorial Africa (of 14 December 1956 and 3 January 1957), g
French Oceania (of 28 March and 26 May 1957) and French West Africa (of |
31 January and 20 March 1956).





