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Letter of transmittal

1 March 2013
Sir,
It is with pleasure that | transmit the annual report of the Committee on the
Elimination of Racial Discrimination.

The report contains information from the eighty-first (6 to 31 August 2012) and
eighty-second (11 February to 1 March 2013) sessions.

The International Convention on the Elimination of All Forms of Racia
Discrimination, which has now been ratified by 175 States, constitutes the normative basis
upon which international efforts to eliminate racial discrimination should be built.

During the eighty-first and eighty-second sessions, the Committee continued with a
significant workload in terms of the examination of States parties reports (see chap. I11) in
addition to other related activities. The Committee also examined the situations of several
States parties under its early warning and urgent action procedures (see chap. II).
Furthermore, the Committee examined information submitted by several States parties
under its follow-up procedure (see chap. V).

The Committee adopted a statement on the report of the United Nations High
Commissioner for Human Rights on the strengthening of the human rights treaty bodies, as
well as a decision on the guidelines on the independence and impartiality of members of the
human rights treaty bodies (Addis Ababa Guidelines) (see annex VII1).

The Committee held a thematic discussion on racist hate speech at its eighty-first
session.

Asimportant as the Committee’s contributions have been to date, there is obviously
some room for improvement. At present, only 54 States parties have made the optional
declaration recognizing the Committee’s competence to receive communications under
article 14 of the Convention and, as a consequence, the individua communications
procedure is underutilized.

Furthermore, only 43 States parties have so far ratified the amendments to article 8
of the Convention adopted at the Fourteenth Meeting of States Parties, despite repeated
calls from the General Assembly to do so. These amendments provide, inter alia, for the
financing of the Committee from the regular budget of the United Nations. The Committee
appeals to States parties that have not yet done so to consider making the declaration under
article 14 and ratifying the amendmentsto article 8 of the Convention.

The Committee remains committed to a continuous process of improvement of its
working methods, with the aim of maximizing its effectiveness and adopting innovative
approaches to combating contemporary forms of racial discrimination. The evolving
practice and interpretation of the Convention by the Committee is reflected in its general
recommendations, opinions on individual communications, decisions and concluding
observations.

His Excellency Mr. Ban Ki-moon
Secretary-General of the United Nations
New Y ork
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At the present time, perhaps more than ever, there is a pressing need for the United
Nations human rights bodies to ensure that their activities contribute to the harmonious and
equitable coexistence of peoples and nations. In this sense, | wish to assure you once again,
on behalf of all the members of the Committee, of our determination to continue working
for the promotion of the implementation of the Convention and to support all activities that
contribute to combating racism, racial discrimination and xenophobia throughout the world,
including through follow-up to the World Conference against Racism, Racia
Discrimination, Xenophobia and Related Intolerance in 2001 and to the outcome of the
Durban Review Conference in 2009.

I have no doubt that the dedication and professionalism of the members of the
Committee, as well asthe pluralistic and multidisciplinary nature of their contributions, will
ensure that the work of the Committee contributes significantly to the implementation of
both the Convention and the follow-up to the World Conference against Racism, Racial
Discrimination, X enophobia and Related Intolerance in the years ahead.

Please accept, Sir, the assurances of my highest consideration.

(Signed) Alexei S. Avtonomov
Chairperson

Committee on the Elimination
of Racia Discrimination

GE.13-43849
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Organizational and related matters

States partiesto the International Convention on the Elimination of All
Forms of Racial Discrimination

1. Asat 1 March 2013, the closing date of the eighty-second session of the Committee
on the Elimination of Racial Discrimination, there were 175 States parties to the
International Convention on the Elimination of All Forms of Racial Discrimination, which
was adopted by the General Assembly in resolution 2106A (XX) of 21 December 1965 and
opened for signature and ratification in New York on 7 March 1966. The Convention
entered into force on 4 January 1969 in accordance with the provisions of its article 19.

2. By the closing date of the eightieth session, 54 of the 175 parties to the Convention
had made the declaration envisaged in article 14, paragraph 1, of the Convention. Article 14
of the Convention entered into force on 3 December 1982, following the deposit with the
Secretary-General of the tenth declaration recognizing the competence of the Committee to
receive and consider communications from individuals or groups of individuals who claim
to be victims of a violation by the State party concerned of any of the rights set forth in the
Convention. Lists of States parties to the Convention and of those which have made the
declaration under article 14 are contained in annex | to the present report, asis alist of the
43 States parties that have accepted the amendments to the Convention adopted at the
Fourteenth Meeting of States Parties, asat 1 March 2013.

Sessions and agendas

3. The Committee on the Elimination of Racial Discrimination holds two regular
sessions yearly. The eighty-first (2166th—2203rd meetings) and eighty-second (2204th—
2233rd meetings) sessions were held at the United Nations Office at Geneva from 6 to 31
August 2012 and 11 February to 1 March 2013, respectively.

4, The agendas of the eighty-first and eighty-second sessions, as adopted by the
Committee, are reproduced in annex |1.

Member ship and attendance

5. The list of members of the Committee for 2013 is as follows:

Termexpireson
Name of member Nationality 19 January
Nourredine Amir Algeria 2014
Alexei S. Avtonomov Russian Federation 2016
José Francisco Cali Tzay Guatemala 2016
Anastasia Crickley Ireland 2014
Fatimata-Binta Victoire Dah Burkina Faso 2016
Régis de Gouttes France 2014
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Term expireson

Name of member Nationality 19 January
lon Diaconu Romania 2016
Kokou Mawuena lka Kana Togo 2014
(Dieudonné) Ewomsan

Huang Yong' an China 2016
Patricia Nozipho January-Bardill ~ South Africa 2016
Anwar Kemal Pakistan 2014
Gun Kut Turkey 2014
Dilip Lahiri India 2016
Jose A. Lindgren Alves Brazil 2014
Pastor EliasMurillo Martinez Colombia 2016
Waliakoye Saidou Niger 2014
Patrick Thornberry United Kingdom of Gresat Britain 2014

and Northern Ireland

Carlos Manuel Vazquez USA 2016

Officers of the Committee

6.  The Bureau of the Committee comprised the following Committee membersin 2012:
Alexel S. Avtonomov (2012—-2014)

Nourredine Amir (2012-2014)
José Francisco Cali Tzay (2012—2014)
Dilip Lahiri (2012-2014)

Anastasia Crickley (2012—2014)

Chairperson:

Vice-Chairpersons.

Rapporteur:

Cooperation with the International Labour Organization, the Office of
the United Nations High Commissioner for Refugees, the United
Nations Educational, Scientific and Cultural Organization, the special
procedures of the Human Rights Council and the regional human

rights mechanisms

7. In accordance with Committee decision 2 (VI) of 21 August 1972 concerning
cooperation with the International Labour Organization (ILO) and the United Nations
Educational, Scientific and Cultural Organization (UNESCO),* both organizations were
invited to attend the sessions of the Committee. Consistent with the Committee's recent

Official Records of the General Assembly, Twenty-seventh Session, Supplement No. 18 (A/87/18),

chap. IX, sect. B.

GE.13-43849
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practice, the Office of the United Nations High Commissioner for Refugees (UNHCR) was
also invited to attend.

8. Reports of the ILO Committee of Experts on the Application of Conventions and
Recommendations submitted to the International Labour Conference were made available
to the members of the Committee on the Elimination of Racial Discrimination, in
accordance with arrangements for cooperation between the two committees. The
Committee took note with appreciation of the reports of the Committee of Experts, in
particular of those sections which deat with the application of the Discrimination
(Employment and Occupation) Convention, 1958 (No. 111) and the Indigenous and Tribal
Peoples Convention, 1989 (No. 169), as well as other information in the reports relevant to
its activities.

9. UNHCR submits comments to the members of the Committee on all States parties
whose reports are being examined when UNHCR is active in the country concerned. These
comments make reference to the human rights of refugees, asylum seekers, returnees
(former refugees), stateless persons and other categories of persons of concern to UNHCR.

10. UNHCR and ILO representatives attend the sessions of the Committee and brief
Committee members on matters of concern.

11.  Morten Kjaerum, Director of the European Union Agency for Fundamental Human
Rights, held a dialogue in a closed meeting with the Committee at its 2206th meeting
(eighty-second session), on 12 February 2013.

12.  Members of the Board of Trustees of the United Nations Voluntary Fund for
Indigenous Populations met with the Committee at its 2205th meeting (eighty-second
session), on 11 February 2013.

13.  Members of the Working Group on business and human rights met with the
Committee at its 2206th meeting (eighty-second session), on 12 February 2013.

14. The Committee met with Adama Dieng, Special Advisor to the Secretary-General
on the Prevention of Genocide and Mass Atrocities, at its 2224th meeting (eighty-second
session), on 25 February 2013.

Other matters

15.  Ibrahim Salama, director of the Human Rights Treaties Division of the Office of the
United Nations High Commissioner for Human Rights (OHCHR) addressed the Committee
at its 2166th meeting (eighty-first session), on 6 August 2012.

16.  Simon Walker, chief of the Civil, Political, Economic, Social and Cultural Rights
Section at the Human Rights Treaties Division of OHCHR, addressed the Committee at its
2204th meeting (eighty-second session), on 11 February 2013.

17.  Yury Boychenko, chief of the Anti-Discrimination Section at the Research and
Right to Development Division addressed the Committee at its 2078th meeting (eighty-first
session), on 14 August 2012, and at its 2206th meeting (eighty-second session), on 12
February 2013.

Adoption of thereport

18. At its 2233rd meeting (eighty-second session), on 1 March 2013, the Committee
adopted its annual report to the General Assembly.
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Prevention of racial discrimination, including early warning
and urgent action procedures

19. The Committee’s work under its early warning and urgent action procedure is aimed
at preventing and responding to serious violations of the International Convention on the
Elimination of All Forms of Racial Discrimination. A working paper adopted by the
Committee in 19932 to guide its work in this area was replaced by new guidelines adopted
by the Committee at its seventy-first session, in August 2007.3

20.  The Committee’ s working group on early warning and urgent action, established at
its sixty-fifth session in August 2004, is currently comprised of the following members of
the Committee:

Coordinator: José Francisco Cali Tzay

Members.  Anastasia Crickley
lon Diaconu
Kokou Mawuena Ika Kana (Dieudonné) Ewomsan
Huang Yong'an

21. During the eighty-first and eighty-second session, the Committee considered a
number of situations under its early warning and urgent action procedure, including the
following.

22. On 31 August 2012, the Committee sent a letter to the Government of Ethiopia
concerning the situation of the South Omo indigenous people in Southern Ethiopia in
relation to the construction of the Gibe 111 Dam and the Kuraz Sugar project, as well as the
situation of the Mazenger and other indigenous peoples of Gambella in relation to the
authorization granted to a company, Verdanta Harvest, for cultivation in ancient forests of
the Godere District. While thanking the State party for its reply to the Committee's
previous letter dated 2 September 2011, the Committee requested that the State party
provide updated and detailed information on the measures envisaged or implemented to
address discrimination against the above-mentioned communities in its next periodic report
due on 23 July 2013.

23. On 31 August 2012, the Committee sent a letter to the Government of India
expressing its concern that the Jawara people in the Andaman Islands had allegedly become
the subject of “human safaris’ for tourists who drive through the Jawara Reserve on the
Andaman Truck Road. The Committee also expressed concern at the lack of
implementation of the 2002 order of the Indian Supreme Court to close the Andaman Truck
Road. It urged the State party to implement the Supreme Court order, and to provide
information on the concerns raised by 31 December 2012. The Committee also called upon
the State party to submit its twentieth and twenty-first periodic reports, which were due on
4 January 2010, in asingle report.

24. On 31 August 2012, the Committee sent a letter to the Government of Japan
concerning the construction of United States military bases in Okinawa. The Committee
noted with appreciation the reply provided by the State party to its previous letters, and
requested the State party to provide updated and detailed information on the measures
envisaged or implemented to obtain the support and consent of the local communities for

Official Records of the General Assembly, Forty-eighth Session, Supplement No. 18 (A/48/18), para.
18 and annex I11.

Official Records of the General Assembly, Sixty-second Session, Supplement No. 18 (A/62/18), annex
1.

GE.13-43849
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projects developed in the Okinawa area in its seventh, eighth and ninth periodic reports due
on 14 January 2013. On 1 March 2013, the Committee sent a letter to the Government of
Japan thanking it for the reply received on 14 January 2013 in response to the Committee’s
previous letter, and informing the State party that the information contained in the reply
would be discussed in the context of the consideration of the State party’s seventh, eighth
and ninth periodic reports during the Committee’ s eighty-fifth session in August 2014.

25.  On 31 August 2012, the Committee sent a letter to the Government of Nepal
expressing its concern regarding allegations that indigenous leaders of the Palo Kirant
Limbuwan Rastriya Manch continued to face harassment and persecution for their attempts
to raise awareness about treaties signed between the traditional inhabitants of Limbuwan
and the Nepalese monarchy in relation to their independent status during the eighteenth
century. The Committee requested the State party to provide information on the concerns
raised by the Committee by 31 December 2012, as well as on the measures taken to
improve the situation of Limbuwan indigenous peoples in its seventeenth, eighteenth and
nineteenth periodic reports, which were due on 1 March 2008.

26. On 31 August 2012, the Committee sent a letter to the Government of the
Philippines expressing its concern regarding ongoing mining activities at Mount Canatuan
without the consultation of the Subanon people. The Committee reiterated its concerns in
its previous concluding observations on the Philippines and its letter dated 27 August 2010,
and requested further information to be provided in the State party’s twenty-first and
twenty-second periodic reports, which were due on 4 January 2012.

27. On 31 August 2012, the Committee sent a letter to the Government of Slovakia
concerning the situation of Roma people in Plavecky Stvrtok. While noting the reply from
the State party to the Committee’s previous letter, the Committee requested updated and
detailed information on the measures envisaged or implemented to address discrimination
against Roma, to be provided during the State party’s presentation of its ninth and tenth
periodic reports, which were to take place during the eighty-second session of the
Committee in February and March 2013.

28. On 1 March 2013, the Committee sent a letter to the Government of Cameroon
expressing its concern at the draft Forest Law submitted by the Ministry of Forests and
Wildlife to the Parliament for adoption in March 2013, which could undermine the rights of
indigenous peoples. The Committee requested the State party to provide, by 31 July 2013,
information on measures taken to hold meaningful consultations with the indigenous
peoples concerned, as well as the draft text of the law to determine its conformity with
international human rights standards. The Committee also called upon the State party to
submit its nineteenth, twentieth and twenty-first periodic reports which had been overdue
since 24 July 2012.

29. On 31 August 2012, the Committee sent a letter to the Government of Costa Rica
concerning the situation of the Térraba indigenous peoples who have been affected by the
construction of a hydroelectric dam, El Diquis. While taking note of the State party’s reply
to the Committee’'s previous letter dated 2 September 2011, the Committee called upon the
State party to take further measures to obtain prior, informed and voluntary consent of the
Térraba people in relation to the dam. The Committee also requested the State party to
submit its nineteenth periodic report, which was due on 4 January 2010, and to include
information on the measures taken to consult the Térraba people, as well as on the process
of adopting the Autonomous Development of Indigenous Peoples Bill. On 1 March 2013,
the Committee sent a letter to the Government of Costa Rica expressing concern at the
alleged acts of violence committed against the Terribe and Bribri peoples. It requested the
State party to provide, by 31 July 2013, information on measures taken against those
responsible for such acts and to guarantee the right to land of Terribe and Bribri peoples.



A/68/18

30. On 1 March 2013, the Committee sent a letter to the Government of Guyana
expressing its concern at the application of the Amerindian Act of 2006 to allow mining
activities to take place on indigenous territories of the Kako and Isseneru communities
without their free and prior informed consent. The Committee reiterated its
recommendation in its concluding observations of 2006 to amend the Amerindian Act to
remove any discriminatory distinctions in the legislation, and requested the State party to
provide information on steps taken in this regard by 31 July 2013. The Committee aso
requested the State party to provide updated information on the appeal lodged by the
Isseneru community against a court decision adopted in October 2008 alowing mining
activities to take place on their titled land.

31. On1March 2013, the Committee sent aletter to the Government of Peru expressing
its concern at the impact of the expansion of activities undertaken by Camisea Gas
Operators on the indigenous peoples living in voluntary isolation in the Kugapokari-Nahua-
Nanti Reserve in south-east Peru. Noting that the Ministry of Energy and Mines had
approved the development of three wells and associated infrastructure and was considering
the approval of 18-21 additional wells and infrastructure within the reserve, the Committee
expressed concern at the survival of the indigenous community and their ability to enjoy
their economic, social and cultural rights. The Committee requested that the mining
activities in the reserve be suspended immediately and that information be provided on the
status of the alleged expansion of the Camisea project by 31 July 2013. The Committee also
urged the State party to submit its eighteenth and nineteenth periodic reports, which were
due on 29 October 2012.

32.  On 1 March 2013, the Committee sent a letter to the Government of Suriname
expressing its regret at the lack of information provided by the State party on the situation
of the Saramaka people and on measures taken by the State party to implement the
Committee’s decisions adopted under the early warning and urgent action procedure in
2003 (decision 3/62), 2005 (decision 1/67) and 2006 (decision 1/69). The Committee
requested the State party to provide such information by 31 July 2013, as well as its
thirteenth to fifteenth periodic reports due on 14 April 2013 as soon as possible.

33.  On 1 March 2013, the Committee sent a letter to the Government of United
Republic of Tanzania concerning alleged eviction of the pastoralist Maasai community of
Soitsambu village in Ngorongoro District of the Arusha Region. The Committee expressed
regret at the lack of reply received from the State party to its previous letter sent on 11
March 2011 on the same issue. The Committee called upon the State party to ensure access
of the Maasai people to their traditional lands and to provide adequate compensation as
appropriate for the alleged losses suffered. The Committee requested the State party to
provide its response to the issues raised by 31 July 2013, and to submit its seventeenth to
eighteenth periodic reports, which were due on 26 November 2007.

34. On 1 March 2013, the Committee sent a letter to the Government of the United
States of America expressing its concern at the potentially discriminatory impact of the
construction of the Texas-Mexico border wall on the Kikapoo Traditional Tribe of Texas,
the Ydeta del Sur Pueblo (Tigua) and the Lipan Apache (Ndé) indigenous communities,
including their access to tribal lands located north and south of the border and to resources
required for traditional ceremonies. The Committee also expressed concern that the border
wall had allegedly been constructed without the free, prior and informed consent of the
affected communities, and that no effective judicial remedies or compensation had been
provided to date, owing inter alia to the difficulties in challenging the State party’s use of
eminent domain powers in court. In addition, the Committee also considered the State
party’s reply of 29 August 2012 to two previous cases examined by the Committee under
the early warning and urgent action procedure concerning the impact of the Ski Resort
Project in San Francisco Peaks on indigenous communities, and the situation of the

GE.13-43849
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Western Shoshone. While welcoming the replies provided by the State party, the
Committee requested that further information be provided on a number of outstanding
issuesinits next periodic report, which has been overdue since November 2011.

GE.13-43849 9
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Consideration of reports, comments and infor mation
submitted by States partiesunder article 9 of the Convention

35. Algeria

(1)  The Committee considered the combined fifteenth to nineteenth periodic reports of
Algeria (CERD/C/DZA/15-19) at its 2209th and 2210th meetings (CERD/C/SR.2209 and
2210), held on 13 and 14 February 2013. At its 2225th meeting (CERD/C/SR.2225), held
on 25 February 2013, it adopted the following concluding observations.

A. Introduction

(20 The Committee welcomes the submission of the combined fifteenth to nineteenth
periodic reports of the State party. It notes that the report is in conformity with the
Committee’s reporting guidelines. However, the Committee regrets that it was submitted
with adelay of nearly 10 years.

(3  The Committee welcomes the open and constructive dialogue held with the State
party’s delegation, which included representatives of several ministries and institutions. It
thanks the delegation for the oral presentation and the detailed responses provided during
the consideration of the report.

B. Positive aspects

(49  The Committee welcomes the constitutional review of 22 April 2002, which resulted
in the establishment of the Amazigh language as a national language.

(55 The Committee notes with interest the 2001 review of the Criminal Code
establishing provisions on aggravating circumstances for racially motivated offences.

(6) The Committee takes note of the activities of the High Commission on Amazighness,
including the publication of books in Tamazight and the awarding of grants to cultural and
scientific associations to promote Amazigh culture.

(7)  The Committee notes with interest that article 10 of the Education Act of 23 January
2008 stipulates that the State guarantees the right to education for all, without
discrimination based on sex or socia or geographical origin. It commends the State party
on achieving a primary education enrolment rate of 98 per cent.

(8 It welcomes the amendments made to the Nationality Code in February 2006
alowing for children born abroad of an Algerian mother and a foreign father to acquire
Algerian nationality.

(99 The Committee notes with interest that, during the period under review, the State
party ratified several international instruments, including:

(@  Thelnternational Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, in 2005;

(b)  The Convention on the Rights of Persons with Disahilities, in 2009;

(c)  The Optional Protocol to the Convention on the Rights of the Child on the
sale of children, child prostitution and child pornography, in 2006;

(d)  The Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict, in 2009;

(e  The United Nations Convention against Transnational Organized Crime, in
2002; and its protocols to prevent, suppress and punish trafficking in persons, especially
women and children, and against the smuggling of migrants by land, seaand air, in 2004.

GE.13-43849
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C. Concerns and recommendations
Relevant data

(10) While noting the State party’s position that it does not collect population data
disaggregated by ethnic origin, the Committee notes the absence from the report of
dtatistical data on the composition of the population. It also notes the lack of relevant
socioeconomic indicators on the enjoyment of the rights guaranteed under the Convention
by members of various groups, in particular the Amazigh and non-citizens, as such data are
necessary to determine the progress made and difficulties encountered in implementing the
provisions of the Convention (arts. 1 and 5).

In the light of its general recommendation No. 8 (1990), concer ning the inter pretation
and application of article 1, paragraphs 1 and 4, of the Convention and paragraphs 10
to 12 of itsrevised guidelines for the preparation of periodic reports (CERD/C/2007/1),
the Commiittee recalls the usefulness of disaggregated data on the ethnic composition
of the population. Relevant information on the socioeconomic and cultural situation
and living conditions of different groups within the population can be used by the
State party as a valuable tool for taking the necessary measures to ensure the
enjoyment by all of the rights enshrined in the Convention and to prevent
discrimination based on ethnic origin and nationality.

Definition of racial discrimination

(11) The Committee regrets that the State party has not yet adopted a definition of racial
discrimination in line with article 1 of the Convention (art. 1).

Recalling its general recommendation No. 14 (1993), concerning article 1, the
Committee recommends that the State party incorporateinto its domestic legislation a
definition of racial discrimination that is consistent with article 1 of the Convention
and that appliesto all areasof public and private life.

Criminalization of racial discrimination

(12) The Committee reiterates its concern that the State party’s legidation does not
classify racial discrimination as an offence in line with the Convention. While noting the
reference made to the offences of defaming and insulting persons belonging to ethnic
groups, the Committee is concerned that relevant provisions do not reflect the entire content
of article 4 of the Convention (arts. 2 and 4).

The Committee recommends that the State party expedite the legidative reform
announced by the delegation and incor por ate the prohibition of racial discrimination
into the Criminal Code, in accordance with the Convention. In this regard, the
Committee draws the attention of the State party to general recommendations No. 7
(1985) and No. 15 (1993) on the application of article 4 of the Convention, which
under score the urgent need to adopt legidation to eradicate racial discrimination. It
recommends that the envisaged legidative amendments cover all aspects of article 4 of
the Convention and that the State party ensure the effective implementation of the
legidation.

Absence of complaints of racial discrimination

(13) The Committee takes note of the information provided by the State party that no
complaints relating to acts of racial discrimination have been brought before the courts, not
even in civil proceedings. It regrets that the Convention has never been applied by the
courts, even though, under the Constitutional Council decision of 20 August 1989 and
pursuant to article 132 of the Constitution, international treaties ratified and published by
the State party take precedence over domestic law and thus any Algerian citizen can invoke
them before the national courts. The Committee recalls that it does not accept the general
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assertion that there is no racia discrimination in States parties to the Convention (arts. 2
and 6).

Recalling its general recommendation No. 31 (2005) on racial discrimination in the
administration and functioning of the criminal justice system, the Committee
emphasizes that the absence of complaints concerning acts of racial discrimination is
not necessarily an indicator of the absence of racial discrimination in the State party.
In thisregard, it requests the State party to ensure that the population is aware of its
rights, specifically of all legal remedies in connection with racial discrimination,
including theright to invoke the Convention before the domestic courts. Furthermore,
the Committee asks the State party to include comprehensive information on
complaintslodged and the follow-up given to them in its next periodic report.

Promotion of the Amazigh language

(14) While noting the measures taken to promote the Amazigh language and culture,
including teaching of the language in schools, the Committee is concerned by reports that
there are not enough qualified teachers and teaching materials and that Amazigh-language
teaching has been abolished in several wilaya communes. It also regrets that, despite its
status as a national language, the Amazigh language is not yet recognized as an official
language and is thus excluded from areas of public life such as the public administration
and the justice system (art. 5).

The Committee notes the State party’s statement on the additional efforts that will be
made and strongly encourages it to ensure that the Amazigh language is taught at all
levels of education and is established as an official language so as to further promote
its use throughout the country.

Promotion of economic, social and cultural rights of Amazighs

(15) The Committee is concerned by reports about economic disparities, affecting in
particular the regions inhabited by Amazighs, who allegedly do not benefit from adequate
public investment. In addition, while it takes note of the activities of the High Commission
on Amazighness, the Committee is concerned by the lack of information on consultation
and involvement of Amazighs in those activities and on the real impact of the activities on
the promotion of Amazighs' rights (art. 5).

The Committee recommendsthat the State party step up its development effortsin the
most disadvantaged regions, especially those inhabited by Amazighs. The Committee
also recommends that the role and activities of the High Commission on Amazighness
be strengthened and that its activities be carried out both for and with the Amazighs
in a manner that ensuresrespect for their rights and freedoms. The Committee invites
the State party to includein its next periodic report information on the results of the
High Commission’swork and the impact of itsactivities.

Right to use Amazigh first names

(16) The Committee is concerned by the fact that civil registrars in certain wilaya
communes refuse to register Amazigh first names on the ground that they do not appear on
“thelist of Algerian first names’ (art. 5).

The Committee takes note of the information provided by the State party concerning
the revision of the list of first names to include 500 Amazigh first names, and
recommends that it take the necessary steps to ensure, de facto and de jure, that all
Algerians can freely choose their children’s first names and register them with a civil
registrar without encountering discrimination of any kind.
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Situation of women, especially Amazigh women

(17)  While the Committee commends the State party on the measures adopted to increase
the number of women in decision-making positions, it is concerned by the fact that
Amazigh women risk being subjected to double discrimination on the basis of ethnicity and
gender (art. 5).

The Committee draws the attention of the State party to general recommendation No.
25 (2000), concerning gender-related dimensions of racial discrimination, and
recommends that it continue to promote women'’s rights, focusing in particular on
Amazigh women.

Situation of non-citizens, including migrants and refugees

(18) The Committee is concerned by the failure to apply legislation establishing the right
to asylum. While noting the adoption of Act No. 09-02, concerning legal assistance, which
is available to any legal alien present in Algeria, the Committee is concerned by the
absence of proceduresto allow irregular migrants to lodge complaints (arts. 5 and 6).

The Committee recommends that the State party adopt the bill on the right to asylum
expeditiously with a view to the implementation of the international treaties that
Algeria hasratified on the right to asylum and the granting of refugee status without
any form of discrimination. The Committee draws the State party’s attention to the
need to facilitate the integration of migrants and refugees living on its soil and to
provide access to justice for undocumented migrants in the event of an infringement
of their fundamental rights.

Education and awar eness-raising about the Convention

(19) The Committee takes note of the human rights training and awareness-raising
activities organized by the State party for, among others, trainee judges and law
enforcement personnel. The Committee is nevertheless concerned by the persistence of
racist stereotypes and by the hate speech that is sometimes directed against the Amazighs,
asylum seekers, refugees and sub-Saharan Africans (art. 7).

The Committee recommends that the State party step up its efforts in the area of
human rights training with a particular focus on action to combat racial
discrimination, respect for diversity and cross-cultural relations. It urges the State
party to pay particular attention to training for teachers, civil registrars and law
enforcement personnel. It furthermore calls on the State party to organize public
awar eness campaigns on these themes.

National human rightsinstitution

(20) The Committee notes with concern that the National Advisory Commission for the
Promotion and Protection of Human Rights has had its accreditation status downgraded
from “A” to “B” by the Sub-Committee on Accreditation of the International Coordinating
Committee of National Institutions for the Promotion and Protection of Human Rights. It
regrets the absence of information on follow-up by the Commission to racial discrimination
cases filed by individuals or groups, notwithstanding the persistent allegations made
concerning discrimination based on ethnicity or nationality (art. 2).

The Committee recommends that the State party take all necessary measures to
expedite the adoption of the new law on the National Advisory Commission for the
Promotion and Protection of Human Rights in order to bring it into full conformity
with the Paris Principles (General Assembly resolution 48/134). In the light of its
general recommendation No. 17 (1993) on the establishment of national institutionsto
facilitate implementation of the Convention, the Committee recommends that the
National Advisory Commission for the Promotion and Protection of Human Rights be
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empowered to review Government policies on protection from racial discrimination
and to verify that the legidlation isin confor mity with the Convention.

Human trafficking

(21) While taking note of the adoption of Act No. 9-01 of 25 February 2009, which
provided for the inclusion of human trafficking as an offence under the Criminal Code, the
Committee is concerned by the lack of support services for human trafficking victims, most
of whom are non-citizens (arts. 5 and 6).

The Committee recommends that the State party take all necessary measures not just
to punish the traffickers but also to provide legal and institutional assistance to the
victims, in particular non-citizenswho do not have a valid residence per mit.

D. Other recommendations
Follow-up to the Durban Declaration and Programme of Action

(22) Inthe light of its general recommendation No. 33 (2009), concerning follow-up to
the Durban Review Conference, the Committee recommends that the State party take
account of the Durban Declaration and Programme of Action, as adopted by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance in
September 2001, and aso of the outcome document of the Durban Review Conference held
in Geneva in April 2009. The Committee requests that the State party include specific
information in its next periodic report on plans of action and other measures adopted to
implement the Durban Declaration and Programme of Action at the national level.

Dialogue with civil society

(23) The Committee recommends that the State party continue to intensify its dialogue
with civil society organizations working in the area of human rights protection, particularly
those involved in combating racial discrimination, and that it consult them when it prepares
the next periodic report.

Amendmentsto article 8 of the Convention

(24) The Committee recommends that the State party ratify the amendments to paragraph
6 of article 8 of the Convention that were adopted on 15 January 1992, at the Fourteenth
Meeting of the States Parties to the International Convention on the Elimination of All
Forms of Racial Discrimination, and approved by the General Assembly in resolution
47/111. In this connection, the Committee refers to resolutions 61/148, 63/243 and 65/200,
in which the General Assembly strongly urges States parties to the Convention to accelerate
their domestic ratification procedures with regard to the amendment to the Convention
concerning the financing of the Committee and to notify the Secretary-General
expeditioudly in writing of their agreement to the amendment.

Dissemination

(25) The Committee recommends that the State party make its periodic reports easily
accessible to the public at the time of their submission and disseminate the Committee’s
concluding observations on those reports in the official language of the State and other
commonly used languages.

Common cor e document

(26) The Committee encourages the State party to regularly update the core document
(HRI/CORE/Add.127) submitted in 2003 in line with the harmonized guidelines on
reporting under the international human rights treaties, including guidelines on a common
core document, as adopted at the fifth annual meeting of the chairpersons of the human
rights treaty bodies held in June 2006 (HRI/GEN.2/Rev.6, chap. I).
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Follow-up on concluding observations

(27) In conformity with paragraph 1 of article 9 of the Convention and rule 65 of the
Committee’ s revised rules of procedure, the Committee requests the State party to inform it
within one year of the adoption of the present concluding observations of the measures
taken to follow up on the recommendations set forth in paragraphs 12, 16 and 20 above.

Paragraphs of particular importance

(28) The Committee also wishes to draw the State party’s attention to the particular
importance of the recommendations in paragraphs 15, 17 and 18 and requests that the State
party include detailed information in its next periodic report on the specific steps taken to
implement those recommendations.

Preparation of the next report

(29) The Committee recommends that the State party submit its twentieth and twenty-
first periodic reports, in a single document, by 15 March 2015, taking due account of the
guidelines on the Convention-specific document that were adopted by the Committee at its
seventy-first session (CERD/C/2007/1), and that it respond to all the points raised in the
present concluding observations. The Committee furthermore urges the State party to
adhere to the limit of 40 pages for treaty-specific reports and 60-80 pages for the core
document (see HRI/GEN.2/Rev.6, chap. |, para. 19).

36. Austria

(1) The Committee considered the eighteenth to twentieth periodic reports of Austria
(CERD/C/AUT/18-20), submitted in one document, at its 2189th and 2190th meetings
(CERD/C/SR.2189 and 2190), held on 22 and 23 August 2012. At its 2200th meeting
(CERD/C/SR.2200), held on 30 August 2012, it adopted the following concluding
observations.

A. Introduction

(2) The Committee welcomes the timely submission by the State party of its eighteenth
to twentieth periodic reports drafted in accordance with the Committee’s guidelines for the
preparation of reports. The Committee al so welcomes the open dialogue with the delegation
of the State party as well as its efforts to provide comprehensive responses and
supplementary replies to issues raised by Committee members during the dialogue.

B. Positive aspects

(3 The Committee notes with appreciation the various legislative and policy
devel opments which have taken place in the State party since its last report to combat racial
discrimination, including:

(@  The amendment to the Employment of Foreigners Act in 2011, repealing
section 8 (2) that provided for foreign employees to be dismissed first in the event of
redundancy;

(b)  The amendments to the Equal Treatment Act and the Federal Act on the
Equal Treatment Commission in 2008, raising the amount of damages that can be claimed
for human rights violations, and extending the limitation period for cases of harassment
from six months to one year;

(c)  The adoption of a National Action Plan for Integration and the establishment
of an Integration Advisory Committee in 2010;

(d)  Various programmes, strategies and other initiatives aimed at raising the
awareness of the population with regard to racial discrimination, integration, tolerance and
multiculturalism;
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(e)  The arrangement adopted on the issue of bilingual signage in German and
Slovenian in Carinthia.

C. Concernsand recommendations
Statistical data on the composition of the population

(49  The Committee recalsits previous recommendation (CERD/C/AUT/CO/17, para. 9)
and remains concerned at the absence of comprehensive statistical data on the ethnic
composition of its population (art. 2) in the State party’ s report.

In accordance with paragraphs 10 to 12 of its revised reporting guidelines
(CERD/C/2007/1), the Committee reiterates its previous recommendations
(CERDI/C/AUTI/CO/17, para. 9) that the State party collect disaggregated data,
including on the basis of mother tongues used, languages commonly spoken or other
indicators of ethnic diversity. The Committee furthermore recommends that such
data collection activities and other information derived from targeted surveys be
conducted on a voluntary basis, with due respect for the privacy and anonymity of the
individuals concerned, and they should endeavour to obtain accurate information on
all ethnic groupslivingin theterritory of the State party.

Applicability of the Convention under domestic law

(5)  While noting that the European Convention for the Protection of Human Rights and
Fundamental Freedoms has the status of constitutional law in the State party and that it is
directly applicable in domestic courts, as well as bearing in mind that the Federa
Constitutional Law of 1973 on the implementation of the Convention has not incorporated
the Convention in its entirety into the Austrian domestic legal order, the Committee is
concerned at the lack of examples of cases of racia discrimination where the provisions of
the Convention have been applied by domestic courts (arts. 2 and 6).

The State party should take all necessary measures to ensure that judges, prosecutors
and lawyers have knowledge of the provisions of the Convention to enable them to
apply the Convention in relevant cases. It urges the State party to include in its next
periodic report specific examples of the application of the Convention by domestic
courts and access by individuals to remedies provided for in legidation on violations
of rights contained in the Convention.

(6) The Committee is concerned that different provisions on the prohibition of racia
discrimination are dispersed in many laws, which do not seem to ensure the necessary
coherence and consistency (art. 2).

The Committee recommends that the State party harmonize its legisation so as to
cover all the provisions of the Convention, taking into account the relevant general
recommendations.

(7)  The Committee notes the constitutional requirement that the Lander must implement
the State party’s obligations under the Convention. However, it is concerned that the
application of thisruleis not uniform in the case of the Convention among the Lander (art.
2).

The Committee reiterates its recommendation that the State party ensure full
compliance with the legal, administrative and policy requirements of the
implementation of the Convention by itsfederal provinces.

National human rightsinstitution and policy frameworks

(8)  While welcoming the measures taken by the State party to broaden the mandate of
the Austrian Ombudsman Board (AOB) to act as a national human rights institution and as
anational preventive mechanism under Optional Protocol to the Convention against Torture,
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the Committee is concerned to note that the manner in which members of the AOB are
appointed continues to raise issues regarding their independence. The Committee notes that
the AOB has not been accredited with “A” status by the International Coordinating
Committee (art. 2).

The Committee recommends that the State party ensure that the appointment of
member s of the AOB fully complies with the Paris Principles as set forth in General
Assembly resolution 48/134. The State party should adopt concrete measures to
improve the status accorded to the AOB by the International Coordinating
Committee under the Paris Principles and to allocate the necessary resourcesin order
to provide the meansfor fulfilling its mandate.

National Action Plan

(99 Recdling its general recommendations No. 28 (2002) on the follow-up to the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance
and its No. 33 (2009) on follow-up to the Durban Review Conference, the Committee is
concerned at the State party’s position that it does not intend to adopt a National Action
Plan against Racism as required by the Durban Declaration and Programme of Action
which was adopted in September 2001 (art. 2).

The Committee reiterates its previous recommendation (CERD/C/AUT/CO/17 para.
28) and urgesthe State party to reconsider its decision and to adopt a National Action
Plan against Racism in line with the Durban Declaration and Programme of Action.
The State party should give effect to the Durban Declaration and Programme of
Action adopted in September 2001 by the World Conference against Racism, Racial
Discrimination, Xenophobia and Related Intolerance, taking into account the
Outcome Document of the Durban Review Conference, held in Geneva in April 2009,
when implementing the Convention in its domestic legal order. The Committee
further urgesthe State party to includein its next periodic report specific infor mation
on measur es taken to implement the provisions on racism of the Durban Declaration
and Programme of Action.

Incitement to racial hatred and violence

(10) While welcoming the intention of the State party to withdraw its reservation to
article 4 and noting the State party’s efforts to improve legidlation proscribing incitement to
racist hatred and violence, following the Committee’'s previous recommendation
(CERD/C/AUTI/CO/17, para. 15), such as the amendment to section 283 repealing the
mandatory nature of the condition that a possible threat to public safety must exist in order
to bring cases under this section, the Committee is concerned that the recent amendment to
section 283 of the Criminal Code prohibiting some acts of racia hatred and discrimination,
perceivable as such by a“broad public,” may have the effect of rendering such acts of racia
hatred and discrimination permissible if the requisite number of individuals needed to
perceive the act as constituting an offence under the new provision in the revised law is not
met (arts. 2 and 4).

The Committee recommends that the State party revise the scope of section 283 of the
Criminal Code to clarify that it effectively proscribes all forms of racial hatred and
discrimination as prescribed by article 4 of the Convention.

Right-wing extremism and neo-Nazism

(11) While noting the State party’s efforts to improve public awareness of new forms of
racism in the State party, the Committee is concerned at the resurgence of skinhead, far
right wing and other groups that are inspired by extremist national socialist ideologies and
neo-Nazism. The Committee is also concerned at reports of verbal abuse of football players
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of African descent and the display of anti-Semitic slogans in football stadiums (arts. 2 and
4).

The Committee recommends that the State party take effective measures to prohibit
incitement to racial hatred in its territory and redouble its efforts to promote
tolerance towards persons of different ethnic origins. The Committee further
recommends that the State party continue to work with sports associations to
eradicateracism in all sporting disciplines.

Political racist speech

(12) The Committee regrets the use of inflammatory language by politicians during
election campaigns that vilifies and promotes prejudices against persons of minority ethnic
originsin the State party (arts. 4 and 5).

The Committee urges the State party to thoroughly investigate and prosecute, where
appropriate, the use during election campaigns of statements by politicians that incite
racial hatred against persons of minority ethnic origin. In thisregard, the State party
should take active steps to prevent candidates and or ganizations from promoting and
inciting racial discrimination.

Administration of justice

(13) The Committee is concerned at the disproportionately high rates of incarceration of
non-citizens which according to the State party are partly attributable to the failure by most
of those held in pre-trial detention to satisfy the conditions for conditional release, such as
lack of a permanent residence and the risk of flight before criminal proceedings are
completed. The Committee is aso concerned at reports of racia profiling and the use of
stops and searches of persons of ethnicities other than the mgjority. The Committee is
further concerned at the failure by the State party to adequately prosecute and punish law
enforcement personnel who commit offences against people with migration backgrounds
and fail to provide equal protection under the law, as well as the failure to prosecute many
violations of the prohibition of racial discrimination, considering them “petty offences’
(arts. 2, 4,5 and 6).

In the light of its general recommendation no. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee urges the State party to conduct a comprehensive study on the root
causes of the over-representation of non-citizens in the criminal justice system and
racial profiling. The Committee recommendsthat the State party:

(@) Take necessary steps to cease arrests, stops, searches and investigations
based on appearance, colour or member ship of national and ethnic groups;

(b) Investigate and punish cases of racial profiling and ensure that offences
committed by law enforcement personnel, including allegations of racial profiling, are
thoroughly investigated and punished with appropriate sanctions;

(©) Increase effortsto prosecute and punish all violations of the prohibition
of racial discrimination in accordance with articles4, 5 and 6 of the Convention;

(d) Intensify the training and sensitization of prosecutors, judges, lawyers,
other judicial and police officersin the criminal justice system on the principles of the
Convention.

Direct and indirect discrimination

(14) While welcoming reforms to increase the quantum of damages for acts of racial
discrimination before the Equal Treatment Commission and other bodies, the Committee
regrets the continued use of “foreign quotas’ which managers of establishments use to
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restrict the access of persons with migration backgrounds to public places. The Committee
further regrets that notwithstanding the existence of section 87 of the Austrian Industrial
Code that empowers authorities to revoke a business licence in instances of gross violation
of the prohibition against racial discrimination, this provision has never been applied to any
business entity despite a number of allegationsin thisregard (art. 5).

The Committee reiterates its previous recommendation (CERD/C/AUT/CO/17 para.
21) and urges that the State party redouble its efforts to investigate allegations of
arbitrary denial of access to public places by persons of migration background based
on their appearance, and to punish such discrimination with appropriate sanctions.

Racist advertisements

(15) The Committee regrets reports of racist advertisements in the media, particularly
relating to housing and employment opportunities that require applicants to be “Austrians
only”. The Committee is concerned that such advertisements foment existing racial
prejudice and stereotypes against certain minority groups (arts. 2 and 5).

The State party should take measures to prevent such racist advertisements through
investigation and imposition of appropriate sanctions. The State party should also
intensify its awareness-raising campaigns with a view to modifying existing prejudices
and stereotypes against minority ethnic groups.

Family reunification

(16) While noting the recent efforts to abolish the one year waiting period for family
reunification purposes, the Committee is still concerned at reports on the use of quotas for
each Lander, so that once the quota is met, individuals must wait several years to benefit
from the policy on family reunification (arts. 2 and 5).

The State party should abolish the quota requirements per Lander, so that family
reunification is not dependent on the number of acceptable applications in a
particular period and Lénder.

Education

(17) While noting the State party’s efforts to improve accessibility and the quality of
education, the Committee is concerned at the high dropout rates in schools among Roma
students and children with a migration background. The Committee is also concerned at the
over-representation of Roma and ethnic children in specia needs schools. The Committee
also notes the absence of measures for the education of Roma children living outside the
Burgenland area (art. 5).

The Committee recommends that the State party strengthen its special measures to
increase the level of educational attainment of children of migrants, in particular by
preventing their marginalization and reducing dropout rates. The Committee requests
the State party provide it with information in its next periodic report on specific
measur es taken to implement Circular No. 19/2008 issued by the Federal Minister of
Education on 5 August 2008 requiring that the lack of proficiency in the language of
instruction should not be the criterion for assigning students to special needs schools.
The Committee also requests infor mation about the education of Roma children living
outside the Burgenland area.

D. Other recommendations
Ratification of other treaties

(18) Bearingin mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying international human rights treaties which it has not yet
ratified, in particular treaties with provisions that have a direct relevance to communities
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that may be the subject of racial discrimination, such as the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families, and the
UNESCO Convention against Discrimination in Education.

Amendment to article 8 of the Convention

(19) The Committee recommends that the State party ratify the amendments to article 8,
paragraph 6, of the Convention, adopted on 15 January 1992 at the fourteenth meeting of
States parties to the Convention and endorsed by the General Assembly in its resolution
47/111 of 16 December 1992. In this connection, the Committee cites General Assembly
resolutions 61/148, 63/243 and 65/200, in which the Assembly strongly urges States parties
to accelerate their domestic ratification procedures with regard to the amendment to the
Convention concerning the financing of the Committee and to notify the Secretary-General
expeditiously in writing of their agreement to the amendment.

Dissemination

(20) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Common core document

(21) Noting that the State Party submitted its core document in 1992, the Committee
encourages the State Party to submit an updated core document, in accordance with the
harmonized guidelines on reporting under the international human rights treaties, in
particular those on the common core document, as adopted by the fifth Inter-Committee
Meeting of the human rights treaty bodies held in June 2006 (HRI/GEN.2/Rev.6, chap. I).

Follow-up to concluding observations

(22) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present conclusions, on its follow-up to the
recommendations contained in paragraphs 8, 15 and 16 above.

Paragraphs of particular importance

(23) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 4, 5 and 13, and reguests the State party
to provide detailed information in its next periodic report on concrete measures taken to
implement these recommendations.

Preparation of the next periodic report

(24) The Committee recommends that the State party submit its twenty-first and twenty-
second periodic reports in a single document, due on 8 June 2015, taking into account the
guidelines for the CERD-specific document adopted by the Committee during its seventy-
first session (CERD/C/2007/1), and addressing all points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports and 60-80 pages for the common core document (see
harmonized guidelines for reporting contained in document HRI/GEN.2/Rev.6, chap. I,
para. 19).

37. Bedlize

(1) The Committee considered the situation in Belize with respect to the implementation
of the Convention, at its 2183rd meeting (CERD/C/SR.2183), held on 16 August 2012. In
the absence of a report from the State party and based, inter alia, on information from other
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United Nations bodies, it adopted, at its 2199th meeting (CERD/C/SR.2199), held on 29
August 2012, the following concluding observations under the review procedure.

A. Introduction

(20 The Committee wishes to draw the attention of the State party to the fact that
reporting is an obligation under article 9 of the Convention and that non-compliance in this
regard creates serious obstacles to the effective functioning of the mechanism set up to
monitor the implementation of the Convention.

(3  The Committee regrets that the State party has not provided its initial report to the
Committee. The Committee recalls that it has postponed many times the consideration of
the situation in Belize. Despite a number of reminders, exchanges of letters between the
State party and the Committee, as well as two training sessions conducted in the State party
by and with the assistance of the Office of the United Nations High Commissioner for
Human Rights following a request for technical assistance on reporting, the State party has
not provided such a report. In the light of the non-receipt of the report, and noting that the
State party did not respond to the invitation to participate in its 2183rd meeting, the
Committee considered the situation in the State party under its review procedure
established by its decision adopted at its thirty-ninth session in 1991 and developed by its
further decisions and established practice, and decided to adopt the following concluding
observations under its review procedure.

B. Positive aspects

(4) The Committee notes the adoption by the State party of a Constitution which
includes some provisions on the protection of human rights and prohibits discrimination on
the grounds of race, colour and place of origin.

(55 The Committee notes with interest that, since the ratification of the International
Convention on the Elimination of All Forms of Racial Discrimination, the State party has
acceded to or ratified the following international instruments:

(@  TheInternational Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, on 14 November 2001;

(b)  The Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women, on 9 December 2002;

(c)  The Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict, on 1 December 2003;

(d)  The Optional Protocol to the Convention on the Rights of the Child on the
sale of children, child prostitution and child pornography, on 1 December 2003.

C. Concernsand recommendations
Demogr aphic composition of the population

(6) The Committee is concerned at the fact it does not have at its disposal
comprehensive statistical data on the ethnic composition of the population, including
immigrants living in its territory, or on economic and social indicators disaggregated by
ethnicity, to enable it to better evaluate the enjoyment of civil and political, economic,
social and cultural rightsin the State party.

In accordance with paragraphs 10 to 12 of its revised reporting guidéines
(CERD/C/2007/1), the Committee recommends that the State party collect and, in its
initial report, provide the Committee with reliable and comprehensive statistical data
on the ethnic composition of its population, including immigrants, and its economic
and social indicators disaggregated by ethnicity and gender, to enable the Committee
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to better evaluate the enjoyment of civil, political, economic, social and cultural rights
of various groups of its population.

Direct and indirect discrimination

(7)  The Committee takes note that the State prohibits discrimination and provides for
equal treatment, on the grounds of race, place of origin and colour, in the preamble and
articles 3 and 16 of its Constitution. However, the Committee is concerned at the lack of
comprehensive anti-discrimination legislation which prohibits racial discrimination in
various areas of life and which guarantees equal treatment to all persons in the State party,
including immigrants. The Committee is also concerned at the lack of policy measures, in
particular special measures for the most disadvantaged and marginalized ethnic groups,
aimed at ensuring the enjoyment by all without discrimination of the rights set forth in the
Convention (arts. 1, 2).

The Committee recommends that the State party adopt comprehensive anti-
discrimination legislation prohibiting racial discrimination in the enjoyment of human
rights and protecting all persons living in the territory of the State party. The
Committee also recommends that the State party adopt policy measures, including
special measures for the most disadvantaged and mar ginalized ethnic groups, in order
to guaranteefor all without discrimination, enjoyment of the rightsin the Convention,
in line with its general recommendation No. 32 (2009) on the meaning and scope of
special measures in the International Convention on the Elimination of All Forms of
Racial Discrimination.

National human rightsinstitutions

(8 The Committee is concerned that the State party has not appointed a new
Ombudsman since December 2011. It is aso concerned at reports on the lack of
independence and the insufficiency of human and financial resources of the Office of the
Ombudsman. The Committee is further concerned by the fact the State party has not yet
established a national human rights institution in full compliance with the principles
relating to the status of national institutions for the promotion and protection of human
rights (Paris Principles), as recommended by the Working Group on the Universal Periodic
Review and agreed to by the State party (art. 2).

The Committee recommends that the State party take appropriate measures to
appoint an Ombudsman, to provide the Office of the Ombudsman with sufficient
financial and human resources and guarantee its independence. It also recommends
that the State party establish a national human rights institution, in full compliance
with the Paris Principles.

Incidence of racist and xenophobic stereotypes

(99 The Committee is concerned at information received about incitement to racial
discrimination and hatred against mestizo and Maya, perceived by other groups as
monopolizing positions and lands in the State party. It is also concerned at the lack of a
legislation in the State party which gives full effect to the provisions of article 4 of the
Convention (arts. 2, 4).

The Committee drawsthe State party’s attention to its general recommendations Nos.
1 (1972) on State parties obligations, 7 (1985) on implementation of article 4 and 15
(1993) on article 4, according to which the provisions of article 4 are mandatory, and
emphasizes the preventive nature of legidation expressy prohibiting incitement to
racial discrimination and the dissemination of ideas based on racial superiority. The
Committee recommends that the State party adopt legidation which gives full effect to
the provisions of article 4 of the Convention. It also recommends that the State party
take necessary steps to combat and punish incitement to racial discrimination and
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hatred against some ethnic groups (mestizo and Maya) as well as the dissemination of
ideas based on racial superiority.

Situation of indigenous communities

(10) The Committee is concerned at the fact that the State party has not yet recognized
the land rights of Maya people, in particular those living in the Toledo district, and
continues to grant leases and oil concessions over their traditional lands without their prior,
free and informed consent despite the rulings of the Supreme Court of the State party and
the recommendations of the Inter-American Commission on Human Rights (art. 5).

Recalling its general recommendation No. 23 (1993) on the rights of indigenous
peoples, the Committee recommends that the State party recognize the rights of Maya
indigenous people, in particular of the Toledo district, to their traditional lands, and
stop granting leases and oil concessions without obtaining the prior, free and informed
consent of Maya people, in full compliance with the ruling of the Supreme Court and
the recommendations of the Inter-American Commission on Human Rights.

(11) The Committee is concerned at the discrimination, exclusion and poverty faced by
the Maya population and by some people of African descent preventing them from fully
enjoying their economic, social and cultural rights on equal footing with the rest of the
population, in particular with regard to the labour market, housing, hedth care and
education (arts. 2, 5).

Bearing in mind its general recommendations No. 23 (1993), No. 32 (2009) and No. 34
(2011), the Committee recommends that the State party take concrete steps, including
special measures, to guarantee the enjoyment by Maya and some people of African
descent of access to the labour market, housing and health care, and to combat the
poverty they face. The State party should develop bilingual intercultural education to
favour theintegration of such ethnic groups.

Trafficking in persons

(12) The Committee is concerned that the State party remains a country of departure,
transit and arrival of traffic in persons, despite the Anti-Trafficking Act of 2003 adopted by
the State party and awareness-raising campaigns conducted and assistance measures to
victims (art. 5).

The Committee recommends that the State party strengthen measures to combat
trafficking in persons in its territory, including by effectively implementing its
Trafficking Act of 2003, investigate, prosecute and punish those responsible, and offer
appropriate protection to victims. It should also reinforce its cooperation with
neighbouring countries.

Legal remediesfor victims of racial discrimination

(13) The Committee is concerned that the State party has not adopted concrete and
effective judicial and other remedies for cases of racial discrimination that give full effect
to the provisions of article 6 of the Convention. The Committee regrets the lack of
information on cases of racia discrimination brought before domestic courts or tribunals
and reparation provided to the victims (art. 6).

Referring to its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee recalls that the absence of complaints or judicial proceedings brought
by victims of racial discrimination may reflect the non-existence of relevant legidation,
lack of awareness of available remedies, fear of social disapproval or unwillingness on
the part of the responsible authorities to institute legal proceedings. It recommends
that the State party adopt effective legal remedies for victims of racial discrimination
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and provide the Committee with information on cases of racial discrimination
brought before domestic courts and tribunals, judgments and sentences handed down
and reparation provided to victims. The Committee asksthe State party to ensurethat
its domestic legidation contains appropriate provisions and inform the public of all
the available legal remediesin the area of racial discrimination.

Human rights education

(14) The Committee is concerned about the absence of human rights education in school
curriculaas well asin training for law enforcement officials, including on the provisions of
the Convention. The Committee is also concerned at the insufficiency of measures taken to
promote understanding and tolerance among different ethnic groups (art. 7).

The Committee recommendsthat the State party take appropriate measuresto ensure
that human rights education isincluded in school curricula and that law enforcement
officials at different levels, including police officers, magistrates, judges, lawyers and
those working with the Office of the Ombudsman, receive human rights training,
including on the provisions of the Convention. It also recommendsthat the State party
increase its efforts to promote understanding and tolerance among different ethnic
groupsresiding in itsterritory.

D. Other recommendations
Ratification of other treaties

(15) Bearing in mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying those international human rights treaties which it has not
yet ratified, in particular treaties the provisions of which have a direct relevance to
communities that may be the subject of racia discrimination, such as the International
Covenant on Economic, Social and Cultural Rights.

Declaration under article 14 of the Convention

(16) The Committee encourages the State party to consider the possibility of making the
declaration provided for in article 14 of the Convention.

Follow-up to Durban Declaration and Programme of Action

(17) Inthelight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the Outcome Document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Consultation with organizations of civil society

(18) The Committee recommends that the State party consult and expand its dialogue
with organizations of civil society working in the area of human rights protection, in
particular in combating racial discrimination, in connection with the preparation of the
initial report.

Par agraphs of particular importance

(19) The Committee also wishes to draw the attention of the State party to the particular
importance of recommendations in paragraphs 9, 10 and 11 above and requests the State
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party to provide detailed information in its initial report on concrete measures taken to
implement these recommendations.

Common core document

(20) Noting that the State party has not yet submitted its core document, the Committee
encourages it to do so, in accordance with the harmonized guidelines on reporting under the
international human rights treaties, in particular those on the common core document, as
adopted by the fifth Inter-Committee Meeting of the human rights treaty bodies held in
June 2006 (HRI/GEN.2/Rev.6, chap. I).

Preparation and dissemination of theinitial report

(21) The Committee urges the State party to initiate the dialogue with the Committee and
to provide urgently, and no later than 31 January 2013, information regarding concerns
raised and recommendations made in the present concluding observations, and to submit its
overdue initial report as soon as possible and no later than 31 January 2013, taking into
account the specific reporting guidelines adopted by the Committee during its seventy-first
session (CERD/C/2007/1), addressing al points raised in the present concluding
observations adopted under the review procedure. The Committee also urges the State party
to observe the page limit of 40 pages for treaty-specific reports and 60-80 pages for the
common core document (HRI/GEN.2/Rev.6, chap. |, para. 19). The Committee
recommends that the State party’ s future reports be made readily available and accessible to
the public at the time of their submission, and that the observations of the Committee with
respect to these reports be similarly publicized in the officia and other commonly used
languages, as appropriate.

38.  Dominican Republic

() The Committee considered the thirteenth and fourteenth periodic reports of the
Dominican Republic, submitted in a single document (CERD/C/DOM/13-14), at its 2223rd
and 2224th meetings (CERD/C/SR.2223 and 2224), held on 22 and 25 February 2013. At
its 2231st and 2232nd meetings (CERD/C/SR.2231 and 2232), held on 28 February and 1
March 2013, the following concluding observations were adopted.

A. Introduction

(2) The Committee welcomes the submission of the periodic reports, the dialogue and
the replies provided by the high-level delegation of the Dominican Republic.

(3 The Committee commends the active participation of the representatives of civil
society in the consideration of the reports.

B. Positive aspects
(490  The Committee commends the following legidative and institutional measures:

(@  The reform of the Constitution in 2010, which grants constitutional status to
human rights, to the Ombudsman’s Office and to the remedy of amparo; it also establishes
the Congtitutional Court and incorporates non-discrimination (art. 39);

(b)  The classification of discrimination as an offence in the Criminal Code (arts.
336 and 337), the Code of Criminal Procedure (art. 11) and the Civil Code (art. 13);

(¢)  The establishment of the Inter-Agency Commission on Human Rights within
the Ministry of Foreign Affairs;

(d)  The establishment of the Human Rights Office within the Attorney-General’s
Office;

(e  Theinauguration of the Constitutional Court;
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()] The establishment of the Inter-Agency Commission to Combat Unlawful
Trafficking and Smuggling of Persons,

(@ The cultura policy of the Ministry of Culture for 2008, vindicating the
African contribution to the country, and its support for the campaign for tolerance and
peaceful coexistence of the Office of the United Nations High Commissioner for Refugees
(UNHCR), which presented the positive contributions of migrants to Dominican society;

(hy  Measures for improvement of conditions on sugar plantations, adopted
between 2009 and 2010, such as the construction of schools and health centres; and of
infrastructure works and transport and social welfare facilities;

@) Discontinuance of classifications such as dark-skinned Indian or light-
skinned Indian in new identity documents;

()] Initiative to amend the electoral law to enable Dominicans to identify
themselves as “negro, mulatto”.

(55 The Committee recognizes the Dominican Republic’s timely solidarity with the
neighbouring country, Haiti, and the economic support provided, especialy in response to
the natural disasters that have affected Haiti and its population, in particular the 2010
earthquake.

C. Factorslimiting application of the Convention in the Dominican Republic and
measur esto over come them

(6) The Committee takes note of the colonial heritage and of the structural and
economic constraints affecting the Dominican Republic. Nevertheless, the rights and
freedoms set forth in the Convention should be protected. At the same time, the response by
States to economic crises should not increase poverty or lead to a surge in racia
discrimination (general recommendations No. 20 on non-discriminatory implementation of
rights and freedoms (1996) and No. 33 on follow-up to the Durban Review Conference
(2009)).

Denial of discrimination

(7)  The Committee is concerned about the State party’s firm denial — reiterated in its
dialogue with the Committee — that racia discrimination exists, especialy in respect of
dark-skinned people of African descent, which isin itself an obstacle to the State party’s
commitment to combating racism and racia discrimination. The Committee notes that the
terms indio-claro (light-skinned Indian) and indio-oscuro (dark-skinned Indian), which
continue to be used, fail to reflect the ethnic situation in the country and render invisible the
dark-skinned population of African descent.

Structural discrimination

(8) Taking into account the State party’s explanations regarding the multiracial and
multicultural make-up of the Dominican Republic, the Committee recals that cross-
breeding and the integration of dark-skinned persons of African origin into the informal
labour market are not sufficient as indicators to assess levels of inclusion and equality. The
Committee recalls the close link between poverty and racism and the fact that structural
discrimination against dark-skinned persons of African origin is apparent in the fact that
they are one of the poorest population groups among the poor (Durban Declaration and
Programme of Action (2001) and the Committee's general recommendation No. 34 on
discrimination against people of African origin (2011)).

Implementation of the Committee's previous recommendations

(99  The Committee regrets the absence of specific information on the implementation of
its previous recommendations (CERD/C/DOM/CQO/12) and appreciates the need to explore

GE.13-43849



A/68/18

GE.13-43849

with the State party new paths for dialogue to ensure that due attention is given to its
recommendations and to those of other international mechanisms that have repeatedly
expressed their concern about the racial discrimination, xenophobia and other related forms
of intolerance that particularly affect dark-skinned persons of African descent from the
Dominican Republic or Haiti as well as the Haitian irregular migrant population.

The Committee invites the Dominican Republic to adopt the following measures:

(@  Set up atransitional commission to analyse, with the participation of all
sectors of the State and civil society, the implications of the transatlantic traffic in
persons and dlavery so as to determine their historical significance in the building of
national identity, the persistence of their consequences and the challenges that still
remain, including the expressions of racism, racial discrimination, xenophobia and
other related forms of intolerance, in particular towards the darker-skinned
population of African descent from the Dominican Republic or Haiti, and identify the
barriersthat limit the equitable development of those populations;

(b) Institute a follow-up and monitoring mechanism to develop tools for the
effective implementation of all the recommendations of the Committee and other
international mechanisms relating to the human rights of dark-skinned persons of
African descent and of irregular Haitian migrants;

(c)  Conduct a national survey of perception and self-perception in terms of
cultural identity, racism, racial discrimination, xenophobia and other related forms of
intolerance;

(d)  Implement the policy of the Ministry of Culture designed to vindicate the
African contribution to the country and encourage intercultural education in schools
(art. 7).

D. Concerns and recommendations
Institutional measures

(10) The Committee regrets that more than a decade after the promulgation of Act No.
19-01 (2001), no Ombudsman has yet been appointed (art. 2).

The Committee reiterates its recommendation concerning the appointment of the
Ombudsman; that institution should include a section specialized in issues of racism,
racial discrimination, xenophobia and related forms of intolerance, and its confor mity
with the Paris Principles should be guaranteed (CERD/C/DOM/CO/12, para. 10).

L egidative measures

(11) The Committee is concerned that article 39 of the Constitution does not prohibit
discrimination on grounds of race, and that articles 336 and 337 of the Criminal Code and
the proposed amendment to the Criminal Code do not provide a definition of racia
discrimination in conformity with the Convention (arts. 1, 2, 4 and 5).

The Committee reiterates its previous recommendations and urges the State party to
promulgate a specific law on racial discrimination that is compatible with the
Convention and ensure that legislative and political measures concerning migration
do not discriminate on grounds of race, colour or national origin
(CERD/C/DOM/CO/12, paras. 9 and 11).

Political measures

(12) The Committee commends the National Development Plan (2010-2030) and other
plans and measures relating to health, education and gender equity. However, it notes that
public planning tools do not provide for specific measures to combat racial discrimination
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and the multiple forms of discrimination affecting dark-skinned women of African descent,
and that there isno national plan for human rights (art. 2).

The Committee invites the State party to draw up a national human rights plan and a
national plan of action against racism, racial discrimination, xenophobia and other
related forms of intolerance, which addresses the specific manifestations of racial
discrimination against women.

Statistics

(13) The Committee regrets that the most recent census carried out by the National Office
of Statisticsin 2010 did not gather information on the ethnicity or colour of the population,
that there are still no statistical data disaggregated by ethnicity and that the official figures
for the Haitian population within the territory of the Dominican Republic are notoriously
inaccurate.

The Committee recommendsthat the State party gather statistical data, disaggregated
by race and ethnicity, colour, national origin, gender and the socioeconomic situation
of the population, for the purpose of defining effective policies against racial
discrimination (general recommendations No. 30 on discrimination against non-
citizens (2004) and No. 34 (2011)).

Sugar plantations

(14) The Committee commends the measures taken to improve conditions on the sugar
plantations. However, the arduous living conditions of migrants of Haitian origin,
particularly on the sugar plantations, are still a source of concern on account of the limited
access to health services, housing, sanitation, drinking water and education (art. 5 (€) (iv)
and (v)).

The Committee recommends that the State party step up its efforts to guarantee
progressive access to health, sanitation, drinking water and education for the
population, and in particular the dark-skinned population of African descent and to
continue to improve living standards on the sugar plantations (CERD/C/DOM/CO/12,
para. 18).

Social expressions of racism

(15) The Committee expresses its concern about the structural and widespread racism
within Dominican society, and in particular discrimination based on colour or national
origin, which is apparent, inter alia, in the discrimination affecting access to places intended
for use by the general public (arts. 2, 4 and 5 (f)).

Taking into account its general recommendations No. 7 on implementation of article 4
of the Convention (legisation to eradicate racial discrimination) (1985) and No. 15 on
article 4 of the Convention (organized violence based on ethnic origin) (1993), the
Committee reiterates its recommendations concer ning the introduction of provisions
to prohibit discrimination in access to places intended for use by the general public
and the discrimination practised by persons, groups or organizations; public
information campaigns should be undertaken against racism, xenophobia and
intolerance; the mass media should not promote racial preudice and should adopt a
code of conduct that respects the cultural identity of dark-skinned people of African
descent (CERD/C/DOM/COQ/12, paras. 8 and 12).

Racial discrimination in the workplace

(16) The Committee is concerned about the requirement for a “buena presencia” (good
appearance) which is frequently applied for appointment to a skilled job: its ambiguous
nature means that it may give rise to discriminatory practices. The Committee also
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expresses its concern about the exploitation of irregular migrants, mainly those of Haitian
origin who, due to lack of documentation, work under oral contracts or in the informal
sector, have limited access to social security benefits and do not exercise their rights for
fear of being fired or deported (art. 5 (d) (i)).

The Committee recommends that discrimination against dark-skinned people of
African descent, including irregular migrants, in the workplace should be ter minated
(general recommendation No. 34 of the Committee (2011)), and that the ILO
Discrimination (Employment and Occupation) Convention 1958 (111) should be
applied.

Multiple discrimination

(17) The Committee is concerned about the difficulties faced by dark-skinned Dominican
women of African descent in securing skilled employment, social safeguards and political
representation and regrets the absence of any information on the measures taken in this
respect (arts. 2, 5 (d) (i) and 5 (€) (iv)).

Taking into account its general recommendation No. 25 on gender-related dimensions
of racial discrimination (2010), the Committee recommends that the State party
include the gender per spective in plans and policies for development and employment
and adopt special measures to facilitate access by women of African descent to skilled
employment, in accor dance with the Committee’'s general recommendation No. 32 on
the meaning and scope of special measures in the Convention (2009)
(CERD/C/DOM/CO/12, para. 19).

Racial discrimination with respect to identity documents and nationality
(art. 5 (d) (ii))

(18) The Committee commends the introduction of the Late Declarations Unit, mobile
units for late declarations of birth, centres issuing identity cards and several branches of the
Civil Registry Office with a view to overcoming the lack of documentation. Nevertheless,
the Committee is concerned about the serious problem of under-registration affecting the
registration system, whose impact is greatest on the poorest members of the population.

The Committee urgesthe State party to continueits policy of issuing identity cards
and to resolve the structural problem affecting registration.

(19) The Committee is concerned about: (a) the State party’s refusal to issue duplicate
birth certificates, identity cards and passports to Dominicans of Haitian origin; (b) the fact
that young people who have turned 18 since 2007 are unable to obtain an identity card
owing to the retroactive application of the Migration Act (No. 285-04); (c) the refusal to
issue hirth certificates for children of Dominicans of Haitian origin. These al lead to a
situation of statelessness (art. 1 (3) and art. 5 (d) (iii)).

The Committee recommends that the State party: remove the administrative obstacles
to issuing identity documents to Dominicans of Haitian origin and restore any such
documents that have been confiscated, cancelled or destroyed by the authorities;
ensure that Dominican citizens of Haitian origin are not deprived of their right to
nationality; and adopt non-discriminatory policies with regard to identity documents,
guar anteeing due process (CERD/C/DOM/CQO/12, para. 16).

(20) The Committee regrets that the constitutional framework on migration, as reflected
in article 18 of the Constitution, does not fully meet international standards with regard to
nationality and that, despite the provisions of article 18, paragraph 2, of the Constitution
and article 150 of the Migration Act (No. 285-04), legidlation relating to nationality is being
applied retroactively, to the detriment of Dominicans of Haitian origin and Haitian migrants
(art. 1 (3) and art. 5 (d) (iii)).
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The Committee recalls that the scope of national sovereignty with regard to
nationality islimited in terms of respect for human rights, specifically the principle of
non-discrimination, and invites the Dominican Republic: to implement the
recommendations made by various human rights mechanisms; to respect the principle
of non-discrimination in access to nationality, in conformity with the Committee’s
general recommendation No. 30 (2004); and to implement the national plan for

regularizingillegal immigrants, as provided for in article 151 of the Migration Act (No.

285-04), giving priority to those who have resided in its territory for a long period
(CERD/C/DOM/CO/12, para. 14).

Deportations

(21) The Committee is concerned about the recurring reports of mass, indiscriminate and
arbitrary deportations of citizens of Haitian origin, which violate the protocol in force with
Haiti and the guarantees of due process set out in the Migration Act (No. 285-04), and
about the lack of official statistics on deportations (arts. 5 (a) and 6).

The Committee recalls its previous recommendation and its general recommendation
No. 30 (2004) to ensure that deportation laws do not discriminate among non-citizens
on the basis of “race’, colour or ethnic or national origin, and requests that non-
citizens should not be subjected to mass deportations and deprivation of due
guarantees, that the Haitian-Dominican Joint Commission be reactivated again; and
that official data be gathered on numbers of deportees, disaggregated by gender and
national or ethnic origin (CERD/C/DOM/CQO/12, para. 13).

Racial discrimination in thejudicial system

(22) The Committee takes note of the “Improving access to crimina justice in the
Dominican Republic’ project, but is concerned about the absence of complaints of racial
discrimination before the courts. The Committee recalls that a lack of complaints, rather
than implying the non-existence of racial discrimination, may indicate the existence of
flawsin the justice system (art. 6).

The Committee invites the State party to take note of general recommendation No. 31
(2005) of the Committee on the prevention of racial discrimination in the

administration and functioning of the criminal justice system, and recommendsthat it:

establish effective mechanisms and remedies for investigating discriminatory conduct
on the part of public officials and individuals, adopt an effective system of penalties,
guarantee appropriate reparation for victims;, and make the general public aware of
their rights and available legal remedies in cases of racial discrimination
(CERD/C/DOM/CO/12, para. 20).

Judgement of the Inter-American Court of Human Rights

(23) The Committee is concerned that the judgement of the Inter-American Court of
Human Rightsin the case of the Y ean and Bosico girls has not been fully complied with.

The Committee invites the State party to give full effect to the above-mentioned
judgement.

Smuggling and trafficking of persons

(24) The Committee has been informed of the weak enforcement of Act No. 137-03 on
smuggling of migrants and trafficking in persons, the lack of sufficient funds for
implementing the national plan of action against trafficking in persons and migrant
smuggling, the absence of investigations into cases of trafficking in persons, and the lack of
measures for the rehabilitation and protection of victims (art. 5 (e) (i)).
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The Committee suggests that the State party: gather official data on victims of
trafficking in persons, disaggregated by gender, age, race, colour and national origin;
step up the fight against trafficking in persons, through the effective implementation
of Act No. 137-03; reinstate meetings of the Inter-institutional Committee Against
Trafficking in Persons and Migrant Smuggling and the Inter-institutional Committee
for the Protection of Migrant Women; investigate cases of trafficking in persons and
prosecute offenders; and adopt measures to protect the victims
(CERD/C/DOM/CO/12, para. 17).

Refugees

(25) The Committee takes note of the measures adopted to issue documents to Haitian
refugees. However, some Haitian refugees have been refused renewal of their documents,
exposing them to the risk of deportation and to difficulties in accessing basic services. In
addition, some asylum applications remain unresolved, pending a decision by the National
Commission for Refugees (CONARE).

The Committee urges CONARE to resolve all outstanding asylum applications, in
conformity with the Presidential Order of October 2012, and to issue residence
permits to refugees recognized by the Office of the United Nations High
Commissioner for Refugees (UNHCR).

E. Other recommendations
Ratification of other treaties

(26) The Committee encourages the State party to ratify the international treaties to
which it is not yet a party, in particular the International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families (1990), the Convention
on the Reduction of Statelessness (1961) and the Convention relating to the Status of
Statel ess Persons (1954).

Amendment of article 8 of the Convention

(27) The Committee recommends that the State party ratify the amendment to article 8,
paragraph 6, of the International Convention on the Elimination of All Forms of Racia
Discrimination, adopted on 15 January 1992 at the Fourteenth Meeting of the States Parties
to the Convention and endorsed by the General Assembly in its resolution 47/111, of 16
December 1992. In this connection, the Committee recalls General Assembly resolutions
61/148, 63/243 and 65/200, in which the Assembly strongly urged States parties to
accelerate their domestic ratification procedures with regard to the amendment concerning
the financing of the Committee and to notify the Secretary-General expeditioudly, in
writing, of their agreement to the amendment.

(28) The Committee urges the State party to consider making the optional declaration
provided for in article 14 of the Convention.

Durban Declaration and Programme of Action

(29) In the light of its general recommendation No. 33 (2009), on follow-up to the
Durban Review Conference, the Committee recommends that the State party, when
implementing the Convention in its domestic legal order, in particular articles 2 and 7 of the
Convention, take into account the Durban Declaration and Programme of Action, adopted
in September 2001 by the World Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance, as well as the outcome document of the Durban
Review Conference, held in Geneva in April 2009. The Committee requests that the State
party include in its next periodic report specific information on action plans and other
measures taken to implement the Durban Declaration and Programme of Action at the
national level.
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Consultationswith civil society organizations

(30) The Committee recommends that the State party consult widely with civil society
organizations working in the area of human rights protection, in particular in combating
racia discrimination, in connection with the preparation of the next periodic report.

Dissemination of reports and concluding observations

(31) The Committee recommends that the State party should make its reports available to
the general public as soon as they are submitted, and that it ensure that the Committee's
concluding observations are also publicized and disseminated in the official languages and,
if appropriate, in other languages commonly used in the State party.

Follow-up to concluding observations

(32) Pursuant to paragraph 1 of rule 65 of the rules of procedure, the Committee requests
that the State party, within one year of the adoption of these concluding observations,
provide information on its follow-up to the recommendations contained in paragraphs 11,
19 and 21.

Paragraphs of particular importance

(33) The Committee also wishes to draw the attention of the State party to the particular
importance of the special recommendations contained in paragraphs 9, 15 and 16 above,
and requests it to include in its next periodic report detailed information on concrete
measures taken to implement these recommendations.

Coredocument

(34) The Committee invites the State party to submit its core document in accordance
with the harmonized guidelines on reporting under the international human rights treaties,
in particular those relating to preparation of the common core document, as adopted at the
fifth inter-committee meeting of the human rights treaty bodies held in June 2006 (see
HRI/GEN/2/Rev.4).

Preparation of the next periodic report

(35) The Committee recommends that the State party submit its fifteenth to seventeenth
periodic reports, in a single combined document, by 24 June 2016 at the latest, taking due
account of the guidelines on the Convention-specific document that were adopted by the
Committee at its seventy-first session (CERD/C/2007/1), and that in that document it
respond to all the questions raised in the present concluding observations. The Committee
also urges the State party to adhere to the limit of 40 pages for treaty-specific reports and
60-80 pages for the core document (see the harmonized guidelines on reporting contained
in document HRI/GEN.2/Rev.6, para. 19).

39. Ecuador

(1) The Committee on the Elimination of Racial Discrimination considered the 20th to
22nd periodic reports of Ecuador, submitted in a single document (CERD/C/ECU/20-22), at
its 2169th and 2170th meetings (CERD/C/SR.2169 and SR.2170), held on 7 and 8 August
2012. At its 2199th meeting (CERD/C/SR.2199), held on 29 August 2012, the Committee
adopted the following concluding observations.

A. Introduction

(2)  The Committee welcomes the timely submission of the State party’s report, common
core document and update on that document. It is grateful for the oral replies given by the
high-level delegation of the State party to the questions raised and appreciates the dialogue
it had with the delegation.

GE.13-43849



A/68/18

GE.13-43849

B. Positive aspects

(3 The Committee welcomes the adoption of the 2008 Constitution and notes with
interest, among other things:

(@  Thedefinition of the State party as an intercultural and plurinational State;
(b)  Therecognition of the rights of nature and protection of the environment;

(c) The protection of the individua and collective rights of indigenous
communities, peoples and nationalities, the Afro-Ecuadorian people, the Montubio people
and communes.

(4  The Committee welcomes the adoption of the 2011 Organic Act on Intercultural
Education.

(5 The Committee applauds the work of civil society on the design and implementation
of the self-identification campaign for the 2010 census.

(6) The Committee notes with interest the provisions of plans that support
implementation of the Convention, such as the National Development Plan (National Plan
for Good Living 2009-2013), which seeks to improve the situation of groups that have
traditionally been excluded and to eliminate discrimination, and the Plurinational Plan for
the Elimination of Racial Discrimination and Ethnic and Cultural Exclusion.

(7)  The Committee takes note with satisfaction of the decrease in infant and maternal
mortality rates associated with improvements in the recognition and implementation of
intercultural childbirth practicesin public health institutions.

(8  The Committee welcomes the State party’s reaffirmation of its firm commitment to
complying with the ruling of the Inter-American Court of Human Rights in favour of the
Kichwa indigenous people of Sarayaku.

(99  The Committee welcomes the contributions of the Ecuadorian Ombudsman’s Office
to itswork.

(10) The Committee notes with interest the efforts made by the State party to integrate
refugees — mostly of Colombian origin — into Ecuadorian society and welcomes the
recognition of these efforts by the Office of the United Nations High Commissioner for
Refugeesin its awareness campaign Gracias Ecuador (“Thanks, Ecuador”).

C. Concerns and recommendations
Policies on the elimination of racial discrimination

(11) The Committee takes note with interest of the Plurinational Plan for the Elimination
of Racial Discrimination and Ethnic and Cultural Exclusion, but is concerned by the fact
that few representatives of the peoples and nationalities of the State party were involved in
the preparation of the plan. It is also concerned that the plan has not been properly
disseminated and implemented in the most isolated parts of the State party, where racia
discrimination persists.

The Committee reiterates its previous recommendation (CERD/C/ECU/CQ/19, para.
8) and urges the State party to draw up and implement, with the effective
participation of the peoples and nationalities that continue to face discrimination and

exclusion, a comprehensive national policy to combat racism and racial discrimination.

Special measures

(12) While taking note with interest of Ministerial Decision No. 0142, which sets out the
special measures to facilitate access to public office by Afro-Ecuadorians, indigenous
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people and Montubios, the Committee regrets the lack of information on the practical
implementation of these special measures to assist such persons (arts. 1 and 6).

The Committee recommends that the State party take into account its general
recommendation No. 32 (2009) on the meaning and scope of special measures when
taking steps to guarantee the exercise of the rights established in the Constitution and
the Convention by the indigenous, Afro-Ecuadorian and Montubio population. The
Committee also requests that the State party include infor mation on this subject in its
next periodic report.

The Ecuadorian population of Roma origin

(13) The Committee regrets that the State party considers the Ecuadorian population of
Roma origin to be a foreign group and that it does not have up-to-date information on the
enjoyment by the Ecuadorian people of Roma origin of their rights (art. 2).

The Committeg, reiterating its previous recommendation (CERD/C/ECU/CO/19, para.

11), reminds the State party of its general recommendation No. 27 (2000) on
discrimination against the Roma and encour ages the State party to adopt and put into
effect national strategies and programmesto improve the situation of the Roma and to
protect them against racial discrimination.

Refugees

(14) The Committee regrets that, despite the State party’s efforts to integrate people in
need of international protection, who are mainly refugees of Colombian origin, such people
continue to face discrimination and exclusion in the exercise of their rights, including in
access to employment, housing and medical care. The Committee is also concerned about
reports of discrimination against children in schools on the grounds of their nationality or
refugee status (arts. 2 and 5).

The Committee urges the State party to take effective measures to promote the
integration of people in need of international protection, who are mainly refugees of
Colombian origin, by, among other things, guaranteeing their access without
discrimination to education, employment and health services.

Migrant workersand their families

(15) The Committee is concerned that, in practice, migrant workers continue to face
discrimination and problems in exercising their rights. It also points out with concern that
certain media draw alink between migrants and crime (arts. 2 and 5).

The Committee encourages the State party to take into account its general
recommendation No. 30 (2004) on discrimination against non-citizens, and
recommends that the State party take effective educational and awareness-raising
measures to combat any tendency to stereotype or stigmatize migrant workers,
especially on the part of public servants, teachers, the media and society at large. In
addition, the Committee urges the State party to continue eliminating the obstacles
that, in practice, hinder the enjoyment by migrants in the State party of their rights
under the Convention.

Combating discrimination in the media

(16) The Committee continues to be concerned about the negative representation of
indigenous and Afro-Ecuadorian people in the media (arts. 4 (a) and 7).

The Committee reiterates its previous recommendation (CERD/C/ECU/CQ/19, para.
22) that the State party should adopt measures that focus on the social role of the
media, including through the education and training of reporters and others working
in the media, as well as campaigns aimed at the general public to combat the racial
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prejudice that can lead to racial discrimination against indigenous and Afro-
Ecuadorian people and to foster tolerance and respect among the various racial
groupsin the State party.

Lack of participation, consultation and consent

(17) The Committee regrets that progress on the proposed law on consultation and
participation has stalled in the National Assembly. The Committee reminds the State party
that the absence of implementing regulations for the International Labour Organization
(ILO) Indigenous and Triba Peoples Convention, 1989 (No. 169) is no bar to its
implementation. The Committee notes with concern the absence of any effective,
systematic or regulated consultations with indigenous peoples to obtain their prior, free and
informed agreement on the extraction of natural resources or on other matters that affect
them. The Committee is aso concerned about the public statements that have been made to
justify the lack of consultation with indigenous peoples, given the importance of extractive
projects for the economic development of the State party. Although there have been no
criminal convictions, the Committee is concerned about the tendency to resort to arbitrary
detention and unfounded accusations against, for the most part, indigenous leaders who
organize or take part in social protests relating primarily to laws and policies that regulate
the use of natural resources and the right to effective consultation with a view to obtaining
consent (art. 5 (b), (d) (v), (d) (ix) and (g)).

The Committee, in thelight of its general recommendation No. 23 (1997) on therights
of indigenous peoples, calls on the State party to step up its efforts to establish
constructive dialogue and participation mechanisms, and urges it to implement the
necessary measures to establish effective consultation processes with the communities
concerned, in accordance with international standards, for any project that might
affect theterritory of indigenous peoples or their livelihoods. The Committeeis of the
view that the protection of human rights and the elimination of racial discrimination
are essential for sustainable economic development, and it recalls the role of both the
public and the private sectors in this regard. The Committee also urges the State
party to protect indigenous people from physical attacks and intimidation in
connection with the resources on their territories. It further invites the State party to
guarantee that the legitimate fight against crime does not restrict the legitimate
exercise of the freedoms of expression, peaceful assembly and association of
indigenous peoples, people of African descent, Montubio people and other ethnic
groupsin the State party.

Lack of judicial proceedingsin cases of racial discrimination

(18) The Committee is concerned by the absence of racial discrimination cases in the
country’s courts and by reports that such cases are often dismissed, particularly when they
are brought by indigenous persons, Afro-Ecuadorians or Montubios (arts. 5 (a) and 6).

The Committee reiterates its previous recommendation in this regard
(CERD/C/ECU/CO/19, para. 21) and urges the State party to provide training to
court officials who deal with cases involving racial discrimination against indigenous
persons, Afro-Ecuadorians and M ontubios. In the light of its general recommendation
No. 31 (2005) on the prevention of racial discrimination in the administration and
functioning of the criminal justice system, the Committee recommends that the State
party redouble its efforts to provide equal access to justice for all and to ensure the
wide distribution of information on the domestic remedies available in cases of racial
discrimination, the existing legal avenues for obtaining reparation in the event of
discrimination and the individual complaint procedure provided for in article 14 of
the Convention.
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Coordination between the indigenous and ordinary justice systems

(19) The Committeeis concerned that progress in respect of the draft bill on coordination
and cooperation between the indigenous and ordinary justice systems has stalled in the
National Assembly. It is also concerned by the slow pace of progressin the development of
legal instruments governing the areas of authority, jurisdiction and responsibilities of the
indigenous justice system (arts. 2, 5 (a) and 6).

The Committee urges the State party to ensure respect for and recognition of the
traditional systems of justice of indigenous peoples in accordance with international
human rights law and reiterates its recommendation (CERD/C/ECU/CO/19, para. 12)
that the State party expedite the passage of the draft bill aimed at harmonizing and
regulating the functions, jurisdiction and responsibilities of the indigenous justice
system and the national justice system.

Economic, social and cultural rights of indigenous, Afro-Ecuadorian and Montubio
peoples and nationalities

(20) The Committee is concerned by the persistent poverty and marginalization of Afro-
Ecuadorians and Montubios in the State party and by ongoing discrimination against them
in their enjoyment of the rights enshrined in the Convention, including access to basic
services, education, employment and public office. It also regrets the difficulties faced by
Afro-Ecuadorians in Esmeraldas Province in exercising their right to own property, whether
aone or in association with others, and the reported cases of physical violence against
members of the Afro-Ecuadorian community (art. 5).

The Committee reiterates its previous recommendation to the State party
(CERDI/C/ECUI/CO/19, para. 19) that it continue its efforts to implement socially
inclusive policies and poverty-reduction policies in order to ensure that the rights
recognized in the Convention can be exercised and urges the State party to allocate
sufficient resources to the ingtitutions responsible for combating discrimination
against Afro-Ecuadorians and Montubios. In the light of its general recommendation
No. 34 (2011) on racial discrimination against people of African descent, the
Committee recommends that the State party compile disaggregated data on
unemployment, access to property ownership, housing, health care and other basic
services which can serve as a basis for the implementation of effective initiatives to
safeguard Afro-Ecuadorians and Montubios ability to exercise their rights and to
promotetheir increased participation in public affairs. The Committee urgesthe State
party to investigate attacks against members of the Afro-Ecuadorian community and
to duly punish the perpetrators.

(21) Although the Committee notes with interest that the State party takes linguistic and
cultural factors into consideration when providing certain basic services, the Committee is
concerned by the insufficient availability of suitable, accessible health-care services to the
indigenous population, particularly in rural areas. It also regrets the lack of information on
health indicators and on the steps taken to improve them (art. 5 (€)).

The Committee encourages the State party to continue to take the necessary steps to
ensur e access to appropriate basic services and institutional health care, particularly
in rural areas, that are adapted to the different linguistic and cultural characteristics
of indigenous peoples.

(22) Although it notes with interest that bilingual intercultural education is offered in the
State party, the Committee wishes to express its concern about indigenous peoples’ high
illiteracy rates and difficulties in gaining access to schooling, including higher education, to
which only 4.9 per cent of the indigenous population has access. It is also concerned by the
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lack of information on the implementation of the bilingual intercultural education system
(art. 5(e) (v)).

The Committee reiterates its previous recommendation (CERD/C/ECU/CO/19, para.
20) and urgesthe State party to allocate the human and financial resources needed to
implement the bilingual intercultural educational system. It encourages the State
party to work in partnership with indigenous peoples to develop policies to raise
indigenous peoples educational levels and access to schooling of a type that conforms
to theintercultural bilingual education model.

Multiple forms of discrimination

(23) The Committee is concerned by the fact that women belonging to indigenous, Afro-
Ecuadorian, Montubio, migrant and refugee communities continue to be confronted with
multiple forms of discrimination and gender-based violence in al areas of life. It is aso
concerned by reports that such women have difficulty in gaining accessto justice (art. 5).

The Committee recommends that the State party bear in mind the Committee's
general recommendation No. 25 (2000) on gender-related dimensions of racial
discrimination and that it incorporate a gender perspective into all policies and
strategies for combating racial discrimination in order to address the multiple forms
of discrimination to which women are subject. The Committee also calls upon the
State party to continue to implement the measuresthat it has taken to support women
victims of discrimination and provide them with greater access to justice. It also
requests the State party to include information in its next report on the progress made
in respect of specialized courts for hearing cases involving women’s issues and
domestic violence.

Free peoplesliving in voluntary isolation

(24) The Committee takes note of the information shared by the delegation concerning
the mobile lifestyle of free peoples living in voluntary isolation and the demarcation of the
Tagaeri-Taromenani Protected Zone. The Committee is concerned, however, about the
vulnerability of these peoples, including the Tagaeri-Taromenani peoples, particularly in
connection with the State party’ s policies on extractive industries and the actions of private-
sector agents (arts. 2 and 5).

The Committee calls upon the State party to take action, as a matter of urgency, to
implement the precautionary measures established by the Inter-American
Commission on Human Rights (2006) on behalf of free peoples living in voluntary
isolation and urgesthe State party to strengthen and adapt its strategiesfor protecting
the lives and livelihoods of those peoples. It encourages the State party to take the
nomadic lifestyle of these peoples into account and to consider expanding the
protected zone based on feasbility studies that take cultural and environmental
impactsinto consideration. The Committee urgesthe State party to suspend extractive
activities that threaten the lives or livelihoods of free peoples living in voluntary
isolation.

D. Other recommendations
Follow-up to the Durban Declaration and Programme of Action

(25) Inthelight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that, when incorporating the provisions of
the Convention into its domestic legidation, the State party take into consideration the
Durban Declaration and Programme of Action, adopted in September 2001 at the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance, as
well as the outcome document of the Durban Review Conference, held in Genevain April
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2009. The Committee requests that the State party include in its next periodic report
specific information on action plans and other measures adopted to implement the
provisions of the Durban Declaration and Plan of Action at the national level.

Dissemination of reports

(26) The Committee recommends that the State party make its reports and the
Committee’ s concluding observations available to the general public and that it disseminate
the concluding observations in the official language and, where appropriate, in other
languages that are commonly used in the State party.

Follow-up to concluding observations

(27) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of these concluding observations, on its follow-up to the
recommendations contained in paragraphs 18 and 19 above.

Paragraphs of particular importance

(28) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations contained in paragraphs 21 and 24 above, and requests
the State party to provide detailed information in its next periodic report on the specific
measures taken to implement them.

Preparation of the next report

(29) The Committee recommends that the State party submit its twenty-third and twenty-
fourth periodic reports in a single document by 4 January 2016, taking into account the
treaty-specific reporting guidelines adopted by the Committee at its seventy-first session
(CERD/C/2007/1) and addressing all the points raised in these concluding observations.
The Committee also urges the State party to observe the page limit of 40 pages for treaty-
specific reports and 60-80 pages for the common core document (see the harmonized
reporting guidelinesin HRI/GEN/2/Rev.6, chap. |, para. 19).

40.  Fiji

(1) The Committee considered the eighteenth to twentieth periodic reports of Fiji
(CERD/C/FJI/18-20), submitted in one document, at its 2181st and 2182nd meetings
(CERD/C/SR.2181 and 2182), held on 15 and 16 August 2012. At its 2200th and 2201st

meetings (CERD/C/SR.2200 and 2201), held on 30 August 2012, it adopted the following
concluding observations.

A. Introduction

(2) The Committee welcomes the State party’s report, which is in conformity with the
Committee's guidelines on the content and form of reports. It appreciates the State party’s
timeliness in submitting the report and the opportunity to engage in a constructive and frank
didogue with the State party. The Committee appreciates the efforts made by the
delegation in responding to the questions and comments raised by Committee members.

(3) The Committee notes with interest the involvement of civil society organizationsin
the reporting process.

B. Positive aspects

(490  The Committee welcomes the withdrawal of reservations and declarations to articles
210 6, 15 and 20 of the Convention on 10 August 2012.

(5)  The Committee welcomes efforts made by the State party towards the elimination of
institutionalized racism and the establishment of democratic institutions, including the
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adoption of the Roadmap for Democracy and Sustainable Socio-Economic Development
2009-2014.

(6) The Committee welcomes the establishment of the Constitution Review
Commission for the elaboration of a new constitution and notes the commitment made by
the State party to ensure the participation of al Fijians in the constitutional consultation
process.

(7)  The Committee notes with interest a number of measures towards the elimination of
racia discrimination in schools and promoting diversity, including the compul sory teaching
of the iTaukei and Hindi languages.

C. Concerns and recommendations
Disaggregated data

(8  The Committee notes the comment made by the State party that the prohibition of
collecting data based on ethnicity (CERD/C/FJI/18-20, para. 6) was established in
pursuance of the Committee’s previous recommendation (CERD/C/FJI/CO/17, para. 16),
and was aimed at eliminating racia profiling, for example in immigration forms. However,
the Committee regrets the lack of disaggregated data on the socioeconomic situation of
members of ethnic groups as well as the lack of gender analysis of data provided (arts. 1
and 5).

Recalling its revised reporting guidelines (CERD/C/2007/1, para. 11), the Committee
reaffirmsthat if progressin eliminating discrimination based on race, colour, descent,
or national or ethnic origin is to be monitored, some indication of the number of
persons who might be treated less favourably on the basis of these characteristics is
needed. Also, the Committee recommends that in preparing data in accordance with
the Committee's general recommendation No. 25 (2000) on gender-related dimensions
of racial discrimination, the State party also take into account gender issues which
may intersect with racial discrimination, and provide data disaggregated by gender.

In line with its general recommendation No. 8 (1990) on the interpretation and
application of article 1 of the Convention, the Committee recommends that the State
party ensurethat data on the socioeconomic situation of the population by ethnicity is
collected on a voluntary and self-identification basis. It requests that the State party
include such disaggregated data in its next periodic report.

Absence of comprehensive legidation on racial discrimination

(99 Despite some provisions in domestic law that may address racial discrimination,
including the revised Public Order Act which prohibits racia vilification, the Committee
regrets the lack of a definition of racia discrimination in line with article 1 as well as the
non-compliance of existing legidation with article 4 of the Convention. The Committee
notes with concern that the State party has not adopted comprehensive legislation to prevent
and combat racial discrimination (arts. 1, 2 and 4).

The Committeereiteratesits previousrecommendation (CERD/C/FJI/CO/17, para. 15)
that the State party adopt comprehensive legislation on the elimination of racial
discrimination that includes a definition of direct and indirect discrimination in line
with article 1 of the Convention. The Committee also recommends that the State party
ensure that its legidation isin full conformity with the provisions of article 4 of the
Convention, including by establishing racial motives as an aggravating circumstance
in the commission of crimes.

39



A/68/18

40

Absence of court caseson racial discrimination

(10) The Committee expresses its concern about the absence of complaints, prosecutions
and convictions relating to ethnically or racially motivated crimes lodged with courts or
with the Fiji Human Rights Commission despite reports of institutionalized or de facto
racia discrimination in the country, including by law enforcement officials. The Committee
is al'so concerned by the information regarding language barriers in court proceedings for
minorities who do not speak English, iTaukel or Hindi (arts. 2, 4 and 6).

Recalling its general recommendation No.31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system
and noting that an absence of complaints cannot be taken to mean that none exist, the
Committee recommends that the State party assess the reasons for the absence of
complaintsrelating to racial discrimination and address them.

The Committee requests that the State party provide in the next periodic report
updated information on complaints about acts of racial discrimination and on
relevant decisions in court proceedings and by the Fiji Human Rights Commission,
including on remedies provided to victims. It also encourages the State party to raise
the level of public awareness of national legal remedies in the field of racial
discrimination, and to disseminate the Convention in different languages.

The Committee urges the State party to provide interpretersin court proceedings to
minorities who are not speakers of the three common languages in order to guarantee
theright of members of such minoritiesto afair trial.

Mandate of the Fiji Human Rights Commission

(11) While taking note of the 2009 Human Rights Commission Decree establishing the
Fiji Human Rights Commission, the Committee is concerned by the information according
to which this institution has worked without a chairperson and commissioners since its
inception and lacks appropriate resources to protect and promote rights under the
Convention. It is aso concerned that the selection and appointment process is based on the
discretion of the President of Fiji (art. 2).

The Committee recommends that the State party provide the Fiji Human Rights
Commission with adequate human and financial resources to carry out its mandate
and appoint a chairperson and commissioners as soon as possible. The Committee
encour ages the State party to take all necessary measures to ensure the independence
of the Commission by reinforcing its mandate in the new Constitution and revising the
selection process in compliance with the principles relating to the status of national
institutions for the promotion and protection of human rights (Paris Principles).

Participation in public and political life

(12) The Committee takes note of the data provided by the State party on the
representation of various groups of the population in public administration, police and the
army. It reiterates its concern about the very low level of representation of minorities in
public and political life. While taking note of the argument that recruitment is merit based
(CERD/C/FJI/18-20, para. 28), the Committee is of the view that the State party should pay
particular attention to the underrepresentation of minorities in public services, assess the
reasons for this phenomenon and addressiit effectively (arts. 1, 2 and 5).

Reiterating its previous recommendations (CERD/C/FJI/CO/17, para. 18) and
recalling its general recommendation No. 32 (2009) on the meaning and scope of
special measures in the International Convention on the Elimination of All Forms of
Racial Discrimination, the Committee recommends that the State party take special
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measuresto improve the level of participation of personsbelonging to minority groups
in public administration and palitics.

Economic, social and cultural rights of minorities

(13) The Committee regrets the paucity of information on economic, social and cultura
rights of persons belonging to less numerous minority groups. The Committee notes with
concern that further efforts have yet to be taken to promote languages other than English,
iTaukei and Hindi (arts. 5 and 7).

The Committee notes the commitment by the State party to assess the situation of the
most vulnerable groups in need of specific assistance in order to take measures in
allocating resources and designing appropriate programmes for their benefit. The
Committee recommends that the State party promote minority culture and languages
and include information on the economic, social and cultural rights of minoritiesin
the next periodic report.

Rights of indigenous peoples

(14) The Committee takes note of measures adopted by the State party in providing
assistance on the basis of need rather than ethnicity, including various land use decrees to
ensure equa access to land for al. It is however concerned by reports of insufficient
consultation with and participation of indigenous people as regards issues affecting them,
such as equitable rent for the use of itsland. The Committee notes the information about the
dissolution of the Great Council of Chiefswithout prior consultation (arts. 2 and 5).

The Committee reaffirms the importance of securing the free, prior and informed
consent of indigenous groups regarding their permanent rights as a group, including
issues affecting them and their ways of living. It urges the State party to enhance
appropriate mechanisms for effective consultation with indigenous people around all
policies affecting their identity, ways of living and resources, in line with the
Convention, the United Nations Declaration on the Rights of Indigenous Peoples and
International Labour Organization Convention No. 169 (1991) concer ning I ndigenous
and Tribal Peoplesin Independent Countries. The Committee requests the State party
to clarify theissue relating to the dissolution of the Great Council of Chiefs,

Ethnicity and freedom of religion

(15) The Committee regrets the absence of information on measures taken to address
discrimination based on ethnicity and religion in the light of reports of religious intolerance,
often linked with ethnicity. It is concerned by the information that some newspapers
publish advertisements seeking tenants or house maids of a particular ethnicity or religion
(art. 5).

Taking into account the intersectionality between ethnicity and redligion, the
Committee recommends that the State party assess possible double discrimination
that members of ethnic minorities belonging to specific religious groups may face. It
also encour ages the State party to prohibit discriminatory advertisements and ensure
equal enjoyment of fundamental rights and freedomsto all.

Fighting racial discrimination in schools

(16) The Committee notes the absence of information on the concrete results of a number
of policies on the elimination of racia discrimination in schools, including the change of
school names that bore an ethnic connotation, and the school zoning policy (art. 5).

The Committee encour ages the State party to evaluateitspoliciesaimed at eliminating
racial discrimination in access to education and include this information in its next
periodic report. It encourages the State party to further promote training on ethnic,
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cultural and religious diversity in the country and to integrate these into the school
curriculum in order to promoteinterethnic friendship and solidarity.

D. Other recommendations
Ratification of other treaties

(17) Bearing in mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying those international human rights treaties which it has not
yet ratified, in particular treaties the provisions of which have a direct bearing on the
subject of racia discrimination, such as the International Covenant on Civil and Political
Rights (1966), the International Covenant on Economic, Social and Cultural Rights (1966)
and the International Convention on the Protection of the Rights of All Migrant Workers
and Members of Their Families (1990).

Follow-up to the Durban Declaration and Programme of Action

(18) Inthelight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 at the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Amendment to article 8 of the Convention

(19) The Committee recommends that the State party ratify the amendments to article 8,
paragraph 6, of the Convention, adopted on 15 January 1992 at the Fourteenth Meeting of
States Parties to the Convention and endorsed by the General Assembly in its resolution
47/111. In this connection, the Committee recalls General Assembly resolutions 61/148,
63/243 and 65/200, in which the Assembly strongly urged States parties to accelerate their
domestic ratification procedures with regard to the amendment to the Convention
concerning the financing of the Committee and to notify the Secretary-General
expeditiously in writing of their agreement to the amendment.

Dissemination

(20) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Follow-up to concluding observations

(21) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 12, 13 and 14 above.

Par agraphs of particular importance

(22) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 8, 10 and 14 above and requests the State
party to provide detailed information in its next periodic report on concrete measures taken
to implement these recommendations.
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Preparation of the next periodic report

(23) The Committee recommends that the State party submit its twenty-first and twenty-
second periodic reports in a single document by 10 February 2016, in accordance with the
specific reporting guidelines adopted by the Committee at its seventy-first session
(CERD/C/2007/1), and addressing al the points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports (see HRI/GEN.2/Rev.6, chap. |, para. 19).

41. Finland

(1) The Committee considered the twentieth to twenty-second periodic reports of
Finland (CERD/C/FIN/20-22), submitted in one document, at its 2191st and 2192nd
meetings (CERD/C/SR.2191 and 2192), held on 23 and 24 August 2012. At its 2202nd
meeting (CERD/C/SR.2202), held on 31 August 2012, it adopted the following concluding
observations.

A. Introduction

(2) The Committee welcomes the timely submission by the State party of its twentieth
to twenty-second periodic reports drafted in accordance with the Committee's revised
guidelines for the preparation of reports. The Committee also welcomes the frank, open and
constructive dialogue with the State party as well as its efforts to provide comprehensive
responses to issues raised by Committee members during the dial ogue.

B. Positive aspects

(3  The Committee welcomes the various legislative and policy developments that have
taken place in the State party to combat racial discrimination, including:

(@  The Promotion of Integration Act (1386/2010) adopted by the Parliament on
30 December 2010, whose scope of application was extended to cover al immigrants
residing in Finland,;

(b)  Amendments to the Non-Discrimination Act, in 2009;

(c) A new act on the reception of persons seeking international protection
(746/2011), adopted in 2011;

(d)  Amendments to the Criminal Code (511/2011) which entered into force in
June 2011,

(e)  Theadoption of the National Policy on Roma;

()] Various programmes, strategies and other initiatives aimed at raising the
awareness of the population with regard to racia discrimination, integration, tolerance and
multiculturalism.

(49  The Committee also welcomes the ratification by the State party, in May 2011, of
the Additional Protocol to the Council of Europe Convention on Cybercrime, concerning
the criminalisation of acts of a racist and xenophobic nature committed through computer
systems.

(5) The Committee notes with appreciation the State party’s commitment to ratify
International Labour Organization (ILO) Convention No. 169 (1991) concerning
Indigenous and Tribal Peoples in Independent Countries within the term of the current
Government.

(6) The Committee also notes with appreciation the initiation of negotiations on the
Nordic Sami Convention, as well as the State party’s naming of a negotiating delegation,
half of which consists of members of the Sami indigenous group.
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C. Concernsand recommendations
Demographic composition of the population

(7)  While noting the explanation provided by the State party with regard to its
legislation that precludes the collection of statistical data based on race or ethnicity, the
Committee remains concerned at the absence in the State party’s report of recent reliable
and comprehensive statistical data on the composition of its population including economic
and socia indicators disaggregated by ethnicity, including data regarding the Sami
indigenous peoples, other minority groups and immigrants living in the territory of the State
party (art. 1).

In accordance with paragraphs 10 to 12 of its revised reporting guidelines
(CERD/C/2007/1), and recalling its general recommendation No. 4 (1973) on
demographic composition of the population, the Committee reiterates its previous
recommendation that the State party collect and provide the Committee with reliable
and comprehensive statistical data on the ethnic composition of its population and
economic and social indicators disaggregated by ethnicity and gender, including data
on Sami indigenous peoples, other minority groupsand immigrants, in order to enable
the Committee to evaluate the enjoyment of civil, political, economic, social and
cultural rights by various groups of its population.

National human rightsinstitution

(8  While welcoming the recent establishment of a national human rights institution, the
Committee is concerned that the relevant legislation does not clearly articulate the
relationship among its three components — the Human Rights Centre, the Parliamentary
Ombudsman, and the Human Rights Delegation — and may not provide the guarantees of
funding and independence required by the principles relating to the status of national
ingtitutions for the promotion and protection of human rights (Paris Principles) (art. 2).

The Committee recommends that the State party establish its national human rights
institution in a manner that isfully consistent with the Paris Principles.

Direct and indirect discrimination

(9  While noting explanations provided by the State party, the Committee remains
concerned that section 2 of the Non-Discrimination Act, which, as amended by Act No.
84/2009, specifies that the Act applies to discrimination on the grounds of ethnic origin in
connection with housing, other movable property or services on the general market for the
public, with the exception of private transactions, may be interpreted as permitting
discrimination on the grounds of ethnicity in private transactions, in contravention of the
Convention (arts. 2 and 5).

The Committee recommends that the State party take advantage of the ongoing
revison of the Non-Discrimination Act to clarify that section 2 thereof prohibits
discrimination on the grounds of ethnicity also with regard to private transactions.

Incitement toracial hatred on the Internet

(10) The Committee takes note of measures taken by the State party to combat racist hate
speech on the Internet, including the amendments to the Criminal Code adopted in 2011,
the instructions of the National Police Board regarding the classification of hate offences,
and the creation of a working group by the Ministry of Justice to define punishable hate
speech and achieve a more uniform enforcement of the relevant provisions of the Criminal
Code. However, the Committee is concerned at the persistence of this phenomenon in the
State party (art. 4).
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The Committee recommends that the State party reinforce its efforts to combat
incitement to racial hatred and racial discrimination on the Internet, including
through the more effective collection of data relating to the prevalence of racial hate
speech on the Internet and through awarenessraising campaigns on this issue
targeting youth, media and politicians.

Situation of the Sami

(11) While noting that the State party has established, in August 2012, a working group
tasked to revise the Sdmi Parliament Act, the Committee is concerned that the Sami
Parliament still has very limited decision-making power on issues relating to the cultura
autonomy of the Sami people, including rights relating to land and resources used.

The Committee recommends that the State party, when revising the Sami Parliament
Act, enhance the decision-making powers of the Sdmi Parliament with regard to the
cultural autonomy of Sami, including rightsrelating to the use of land and resour ces
in areastraditionally inhabited by them.

(12) While noting that the Supreme Administrative Court relied on the Committee’s prior
concluding observations in its decision of 26 September 2011 defining who is a “Sami”
entitled to vote for Members of the S&mi Parliament, the Committee is concerned that the
definition adopted by the Court gives insufficient weight to the Sami peopl€e’s rights,
recognized in the United Nations Declaration on the Rights of Indigenous Peoples, to self-
determination (art. 3), in particular their right to determine their own identity or
membership in accordance with their customs and traditions (art. 33), as well as their right
not to be subjected to forced assimilation or destruction of their culture (art. 8) (article 5 of
the Convention).

The Committee recommends that, in defining who is eligible to vote for M embers of
the Sami Parliament, the State party accord due weight to the rights of the Sami
people to self-deter mination concerning their status within Finland, to deter mine their
own member ship, and not to be subjected to forced assimilation.

(13) While noting information provided by the State party, in particular on the adoption
of the Mining Act and the Water Act and the intention of the State party to clarify the
legislation on the land rights of the Sami people, the Committee is concerned that the land
rights of the Sami people have not been satisfactorily settled and that various projects and
activities, such as mining and logging, continue to be carried out in the traditional lands of
Sami people without their prior, free and informed consent. The Committee is also
concerned that Finnish law empowers reindeer cooperatives, the majority of whose
members practice modern reindeer farming rather than traditional Sami reindeer husbandry,
to take decisions by magjority vote that can severely undermine the ability of Sami reindeer
herders to carry out their traditional occupations. The Committee is particularly concerned
by the decision of the lvalo reindeer cooperative, recently upheld by the Supreme
Administrative Court, to require four Sami reindeer herders in the Nellim area to slaughter
almost their entire herds (art. 5).

In line with its general recommendation No. 23 (1997) on the rights of indigenous
peoples, the Committee recommends that the State party find an adequate negotiated
solution to the dispute regarding the rights of Sami people in their traditional lands,
including by revising its legidation on thisissue. The Committee recommends that, in
doing so, the State party take into account ILO Convention No. 169, which the State
party has committed to ratify. The Committee further recommends that the State
party take appropriate measures to protect the Sami traditional livelihood of reindeer
husbandry.
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(14) The Committee is concerned that, while about 70 per cent of Sami-speaking children
live outside of the Sami Homeland, mainly in the Helsinki area, Rovaniemi and Oulu, the
right of the Sami to receive early childhood education in the Sami language is recognized
only in the Sdmi Homeland. The Committee is also concerned at the fact that social and
health services are not effectively guaranteed to Sami people in their languages (arts. 5 and
7).

The Committee recommendsthat the State party take appropriate measuresto ensure
that all Sami children throughout the territory of the State party effectively receive
education in their own languages, including by training more teachers in Sami
languages. The Committee also recommends that the State party effectively ensure
social and health services in Sami languages to Sdmi people in their Homeland. The
Committee further recommends that the State party accelerate the adoption of the
revitalization programme proposed by the Ministry of Education and Culture in
order to promote and protect the Sami languages, including in media, education,
social and health servicesand culture.

Situation of Roma communities

(15) While noting the studies undertaken and policies announced by the State party to
address the socioeconomic inequalities faced by Roma in various areas of life, in particular
the National Policy on Roma of 2009, the Committee is concerned that the Roma people
continue to face discrimination in the enjoyment of social and economic and cultural rights,
in particular in access to employment and housing. While noting efforts made by the State
party to integrate Roma children into education and to promote the Romani language, the
Committee is concerned that around 50 per cent of Roma children are enrolled in special
education classes (art. 5).

Recalling its general recommendations No. 32 (2009) on the meaning and scope of
special measures in the International Convention of All Forms of Racial
Discrimination and No. 27 (2000) on discrimination against Roma, the Committee
recommends that the State party take practical measures to implement effectively its
National Policy on Roma, so as to reach concrete results regarding their integration
into the labour market and housing. The Committee also encourages the State party
to strengthen its measures with regard to the inclusion of Roma children in education
and to promote the teaching of the Romani language, including by enhancing
teachers abilities in that language. The Committee requests that the State party
provide it with information on specific measures taken as well as on their concrete
results.

Situation of immigrants, including asylum seekers

(16) The Committee takes note of legidative, administrative and policy measures taken
by the State party to combat discrimination against immigrants and to promote equality,
such as the Promotion of Integration Act of 2010, the YES project, and the work of the
Discrimination Monitoring Group. However, the Committee remains concerned that anti-
immigrant sentiment has been increasing in the State party. It is also concerned at the
continued marginalization of immigrants, especialy with regard to employment, housing
and social services. The Committee is further concerned that police activity during the
week of intensive enforcement of laws regarding illegal entry may cross the line into racial
or ethnic profiling (arts. 2 and 5).

The Committee recommends that the State party enhance its measures aimed at
promoting under standing and toler ance among different ethnic groupsresiding in the
territory of the State party. The Committee also recommendsthat the State party take
concrete measures to implement the Promotion of Integration Act and to adopt the
Government programme for integration for 2012-2015, in order to foster the
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integration of immigrants with regard to employment, housing, education and social
and health-care services. The State party should further avoid racial or ethnic
profiling, including by strengthening internal police guidelines on the subject. The
Committee requests that the State party provide it with information on specific
measur estaken aswell ason their concreteresults.

Education of Roma and immigrant children

(17) While noting the reduction of bullying in schools achieved through the KiVa
programme and the State party’s efforts to reduce negative stereotyping of Roma through
rap-music television spots aimed at young people, the Committee remains concerned at the
persistence of bullying of Roma children and immigrant children in schools (arts. 2 and 7).

Recalling its general recommendations No. 27 (2000) on discrimination against Roma
and No. 30 (2009) on discrimination against non-citizens, the Committee recommends
that the State party continue to strengthen its efforts to protect Roma children and
immigrant children from bullying in schools.

Situation of asylum seekers

(18) While noting the State party’s intent to curtail the detention of unaccompanied
minor asylum seekers, the Committee is concerned about the detention of asylum seekers
belonging to vulnerable groups, such as pregnant women and persons with disabilities and
victims of torture. The Committee is also concerned that, because of overcrowding in the
Metsdla Detention Centre, asylum seekers are sometimes detained in police facilities. The
Committee is further concerned that, because of inadequate funding from the national
Government, there is insufficient housing in the municipalities for successful asylum
applicants. Moreover, the Committee is concerned that the use of expedited procedures for
adjudicating asylum applications and the lack of automatic suspensive effect of an appeal
may risk the refoulement of persons entitled to asylum, especially those with pending

appeals.

The Committee recommends that the State party employ alternatives to the detention
of asylum seeker swhenever possible and that asylum seekers not be detained in police
facilities. The Committee also recommends that the national Government provide
adequate funding to the municipalities for the provision of housing to successful
asylum applicants. The Committee further recommendsthat the State party carefully
examine its use of accelerated procedures in asylum cases to avoid any risk of
refoulement of persons entitled to asylum, and provide automatic suspensive effect to
appeals of reected asylum applications.

D. Other recommendations
Ratification of other treaties

(19) Bearingin mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying those international human rights treaties which it has not
yet ratified, in particular treaties the provisions of which have a direct relevance to
communities that may be the subject of racial discrimination, such as the International
Convention on the Protection of the Rights of All Migrant Workers and Members of Their
Families, and expedite the ratification of ILO Convention No. 169 concerning Indigenous
and Tribal Peoplesin Independent Countries.

Follow-up to the Durban Declaration and Programme of Action

(20) Inthelight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 at the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,

47



A/68/18

48

taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Consultation with organizations of civil society

(21) The Committee recommends that the State party continue consulting and expanding
its dialogue with civil society organizations working in the area of human rights protection,
in particular in combating racial discrimination, in connection with the preparation of the
next periodic report.

Dissemination

(22) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Common core document

(23) Noting that the State party submitted its core document in 1997
(HRI/CORE/1/Add.59/Rev.2), the Committee encourages the State party to submit an
updated version in accordance with the harmonized guidelines on reporting under the
international human rights treaties, in particular those on the common core document, as
adopted by the fifth Inter-Committee Meeting of the human rights treaty bodies held in
June 2006 (HRI/GEN.2/Rev.6, chap. I).

Follow-up to concluding observations

(24) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 12, 13 and 16 above.

Paragraphs of particular importance

(25) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 10 and 15 above, and requests the State
party to provide detailed information in its next periodic report on concrete measures taken
to implement these recommendations.

Preparation of the next periodic report

(26) The Committee recommends that the State party submit its twenty-third periodic
report by 13 August 2015, taking into account the specific reporting guidelines adopted by
the Committee at its seventy-first session (CERD/C/2007/1), and addressing all the points
raised in the present concluding observations. The Committee also urges the State party to
observe the page limit of 40 pages for treaty-specific reports and 60-80 pages for the
common core document (HRI/GEN.2/Rev.6, chap. |, para. 19).

42. Kyrgyzstan

(1) The Committee considered the fifth to seventh periodic reports of Kyrgyzstan
(CERD/CIKGZ/5-7), submitted in one document, at its 2215th and 2216th meetings
(CERD/C/SR.2215 and 2216), held on 18 and 19 February 2013. At its 2227th meeting
(CERD/C/SR.2227), held on 26 February 2013, it adopted the following concluding
observations.
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A. Introduction

(20 The Committee welcomes the submission by the State party of its fifth to seventh
periodic reports drafted in accordance with the Committee’s revised guidelines for the
preparation of reports. The Committee also welcomes the constructive dialogue with the
State party as well as its efforts to provide comprehensive responses to issues raised by
Committee members during the dialogue.

B. Positive aspects

(3 The Committee welcomes the various legislative and policy developments which
have taken place in the State party to combat racial discrimination, including:

(@  The adoption of the Constitution on 27 June 2010 which contains provisions
on the protection of human rights, including on racia discrimination;

(b)  The adoption of the Criminal Code which criminalizes the incitement to
ethnic hatred, promoting exclusivity, superiority or inferiority on the basis of ethnic
grounds, as well as genocide;

(c)  The provision of equa opportunities for everyone to redlize their labour
rights and freedoms under article 9 of the Labour Code;

(d) The implementation of the Action Plan on Ethnic Policy and Socid
Consolidation until 2015;

(e)  Theinitiation of the reform of the judicial system.

(49  The Committee also welcomes the ratification by the State party, on 29 December
2008, of the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman
and Degrading Treatment or Punishment and the Second Optional Protocol to the
International Covenant on Civil and Political Rights, aiming at the abolition of the death
penalty, on 6 December 2010.

C. Concernsand recommendations
Root causes of the ethnic conflicts

(5  While noting the explanations provided by the State party, the Committee is deeply
concerned at the repeated ethnic conflicts and clashes which occurred in the State party
between the majority of the population and some ethnic groups, namely Uzbeks, Dungans,
Kurds and Meskhetian Turks since 2007 and at their root causes of such conflicts. The
Committee is particularly concerned at the June 2010 ethnic conflict which between
Uzbeks and Kyrgyz populations in the Osh and Jalal-Abad regions and which resulted, inter
dia, in a great number of killings, casualties and property destruction. The Committee is
further concerned that the causes of such conflicts may continue to exist and may lead to
other clashes. Moreover, the Committee is concerned that part of the weapons held by the
population irrespective of their ethnic origins has not yet been collected.

The Committee recommends that the State party, as a matter of urgency, take
effective measures to address the fundamental problems and the root causes that
constitute an obstacle to the peaceful coexistence between different ethnic groups
living in its territory. For that purpose, the Committee recommends that the State
party:

(@) Pursueitsinitiatives and reforms aimed at building a democr atic society
in which all ethnic groupswill be involved, respected and enjoy full rights;

(b)  Address socio-economic disparities between ethnic groups and between
rural and urban areas;
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(c) Take urgent measures to increase the participation of minorities in
political and public affairs;

(d) Consider adopting a special law on the rights of persons belonging to
minority groups and establishing an institution with a special mandate to address
racial discrimination issues;

(e Redouble its efforts to collect weapons still held by the population, in
particular in the Osh and Jalal Abad regions, bearing in mind the need to build trust
between the majority and other ethnic groups.

Human rightsviolations during the June 2010 ethnic conflict

(6) The Committee notes with concern that, according to the State party’s report
(CERD/C/IKGZ/5-7, para. 12) and other reports, Uzbeks were the main victims of the June
2010 events but were also the most prosecuted and condemned. While noting that the State
party itself has recognized this situation and is considering ways to correct it, the
Committee remains deeply concerned about reports of biased attitudes based on ethnicity in
investigations, prosecutions, condemnations and sanctions imposed on those charged and
convicted in relation to the June 2010 events, who were mostly of Uzbek origin. The
Committee is also concerned about information provided in the State party’ s report relating
to “evidence of coercion to confess to crimes that the persons did not commit, pressure on
relatives by representatives of law enforcement agencies, denia of procedura rights (...),
violations of court procedures, threats and insults to the accused and their counsel, attempts
to attack the accused and his relatives’ which according to the State party resulted in a
violation of the right to a fair trial. While noting information provided by the State party,
the Committee remains concerned at the case of Askharov, a human rights defender, who
was condemned to life sentence following a tria during which he did not benefit from all
necessary legal guarantees for afair trial (art. 2, 5 and 6).

In line with its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee recommends that the State party in the context of the reform of its
judicial system:

(@ Initiate or set up a mechanism to review all cases of per sons condemned
in connection with the June 2010 events, from the point of view of respecting all
necessary guaranteesfor afair trial;

(b) Investigate, prosecute and condemn, as appropriate, all persons
responsible for human rights violations during the June 2010 events, irrespective of
their ethnic origin and their status;

(c) Provide compensation to those who wer e victims of miscarriage of justice,
regardless of their ethnicorigin;

(d)  Pursue the reform of the judicial system and the security and police
forces, having in mind the necessity to ensure the reconciliation between different
ethnic groups and to build trust of the population in the judicial system;

(60  Review the case of Askharov, respecting all requirements for a fair trial
and avoid any threats against human rights defenders, irrespective of their ethnic
origin.

(7)  While noting information provided by the State party, the Committee remains
concerned at reports that a great number of persons, mostly from minority groups, in
particular Uzbeks, have been detained and have been subjected to torture and other forms of
ill-treatment on the basis of their ethnicity following the June 2010 events. The Committee
is also concerned at information that women from minority groups were victims of acts of
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violence, including rape, during, and in the aftermath of the June 2010 events. The
Committee is particularly concerned that all such acts have not yet been investigated and
those responsible have not been prosecuted and punished (arts. 5 and 6).

In line with its general recommendation No. 31 (2005), the Committee recommends
that the State party, without any distinction based on the ethnic origin of the victims,
take appropriate measuresto:

(@ Register and document all cases of torture, ill-treatment and violence
against women from minority groups, including rape;

(b)  Conduct prompt, thorough and impartial investigations;

(c) Prosecute and punish those responsible, including police or security
forces;

(d) Providereparation to victims,

(e) Takeall necessary measuresto prevent the occurrence of such actsin the
future.

With regard to violence against women from minority groups, the Committee,
recalling its general recommendation No. 25 (2000) on gender-related dimensions of
racial discrimination, recommends that the State party adopt and implement without
further delay, the National Action Plan to combat violence against women to which its
delegation referred during its dialogue with the Committee.

Other consequences of June 2010 ethnic conflict

(8  The Committee is concerned at reports of cases of arbitrary dismissal of persons
from minority ethnic groups, in particular Uzbeks, and forced abandon of their positionsin
the administration and local governments. The Committee is also concerned at reports that
some Uzbeks closed their enterprises under threat following the June 2010 events. It is
further concerned that persons belonging to minority ethnic groups have lost their business
due to the conflict and have not all received assistance from the State party (arts. 2 and 5).

The Committee recommendsthat the State party take appropriate measur es to:

(@ Investigate and review all cases of persons who were arbitrarily
dismissed from their positions in the administration or local governments on ethnic
grounds, and as appropriate, reinstate them;

(b) Investigate and review cases of forced evictions of minority groups of
their enterprisesand provide them, as appropriate, with restitution or compensation;

(c) Continue to provide assistance to those who have lost their income-
related activities due to the June 2010 ethnic conflict, irrespective of their ethnic
origin.

Representation of minoritiesin political bodies and political life

(99  The Committee notes the efforts made by the State party to integrate minorities into
political and public affairs, such as the security forces and the police, as well as efforts to
implement the Decision 567/2011 of the Parliament asking for a balanced staffing policy.
However, the Committee remains concerned at the very low representation of minority
ethnic groups in poalitical and public affairs including in local governments, as illustrated in
the State party’s report, and in particular in the Parliament, the executive bodies, the police
and the judiciary, which has decreased since 2007 and following the June 2010 events (arts.
2 and 5).
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Recalling its general recommendation No. 32 (2009) on the meaning and scope of
special measures in the International Convention on the Elimination of All Forms of
Racial Discrimination and in line with its previous recommendation
(CERD/C/KGZ/CO/4, para. 11), the Committee encourages the State party to take
concrete and comprehensive measures to ensure that persons belonging to minority
ethnic groups are adequately represented in elected and executive bodies, in the police
and in the judiciary, at all levels. The Committee recommends that the State party
ensure that minority representation is as closely in line with their proportion in the
population of the State party in accordance with article 5 of the Convention, bearing
also in mind the necessity to build trust in the Statefor all parts of the population.

Socioeconomic disparities

(10) The Committee takes note of the information provided by the delegation of the State
party during its dialogue with the Committee according to which the June 2010 events were
rooted in socio-economic disparities that exist between the mgjority ethnic group and the
minority and between rural and urban areas where some ethnic groups are concentrated, in
particular the Kyrgyz. However, the Committee is concerned that if such socio-economic
disparities continue to exist they may result in other inter-ethnic conflicts (arts. 2 and 5).

The Committee encourages the State party to take all measures aimed at addressing
socio-economic disparities between different ethnic communities and between rural
and urban areas, and at promoting equal enjoyment by all of economic, social and
cultural rights in accordance with article 5(e) of the Convention. The Committee
requests that the State party provide it with information on specific measures taken
for thispurposein its next periodic report.

Situation of internally displaced personsfollowing the June 2010 conflict

(11) While noting the efforts made by the State party to provide assistance to internally
displaced persons, the Committee remains concerned that sustainable reintegration of
internally displaced persons has not been yet achieved and that some of those who returned
to Osh and Jalal Abad after the June 2010 events continue to face difficulties with regard to
housing, properties and reintegration (arts. 2 and 5).

The Committee encourages the State party to pursue its efforts to provide full
assistanceto internally displaced personswho returned to their places of origin in Osh
and Jalal Abad regions and to ensure their full reintegration, in particular with
regard to accessto housing and labour market.

Minority languages and culturein education

(12) The Committee notes that the Constitution of the State party (art. 10) and the State
Languages Act guarantee the right of persons belonging to minorities to be taught in their
languages. However, the Committee is concerned at the lack of qualified teachers,
trandators, textbooks and teaching material in minority as well as in the State languages.
The Committee is particularly concerned at reports that since the June 2010 events, many
schools in Osh and Jalal-Abad have changed the language of education from minority
languages into Kyrgyz, and that some of them do no longer benefit from State funding
enabling them to ensure classes in minority languages. The Committee is also concerned at
information on a decision of the State party according to which the high school testing will
be conducted in Kyrgyz, thus creating a discrimination with regard to minority children
who were educated partially in minority languages and do not have proficiency to be tested
in Kyrgyz; such a situation may prevent their admission to universities or access to the
labour market on equal footing with members of the majority. Moreover, the Committee
remains concerned at reports that textbooks and curricula for primary and secondary
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schools do not adequately provide information on the history and culture of different ethnic
groups living in the territory of the State party (arts. 2, 5 and 7).

The Committee encourages the State party to strengthen its efforts to promote
education in minority languages for children belonging to minority ethnic groupsin
particular in the regions of Osh and Jalal-Abad. The Committee also recommends
that the State party review its decision to introduce high school testing in Kyrgyz and
take appropriate measures to ensure that children belonging to minorities be tested in
languages in which they were mainly educated. The Committee reiteratesits previous
recommendation (CERD/C/KGZ/CO/4, para. 14) that the State party include in
curricula and textbooks for primary and secondary schools information about the
history and culture of different ethnic groups living in its territory. The Committee
requests that the State party provide information on follow-up given to this
recommendation in its next periodic report.

Minority languages in media following the June 2010 conflict

(13) The Committee notes explanations provided by the delegation of the State party
according to which some mediaincited ethnic hatred and that some media owners have left
the country for security reasons. However, the Committee is concerned that “in general, the
Uzbek-language media are in somewhat lamentable situation as almost none of them have
functioned since the June 2010 events’ and that the use of minority languages in media has
decreased in particular in the Osh region. The Committee is particularly concerned that
Mezon TV has ceased to broadcast, Osh TV now broadcasts in Kyrgyz, that a number of
newspapers which used to publish in Uzbek has stopped, a situation which impedes the
right of persons belonging to the Uzbek minority to disseminate and receive information in
their language (arts. 5 and 7).

The Committee encourages the State party to take appropriate measures to ensure
that minority groups, in particular Uzbeks, can disseminate and have access to
information in their own languages. In that vein, the Committee recommends that the
State party take measures to establish favourable conditions aimed at encouraging
private owner ship of media by persons belonging to minority groups, including in the
Osh region. The Committee also recommends that the State party provide training to
journalists in human rights, including on the prohibition of incitement to racial
discrimination.

Promotion of tolerance and under standing

(14) The Committee is concerned that since the June 2010 events, a climate of
discriminatory attitudes, racial stereotypes, suspicion between the majority ethnic group
and the minorities, widespread nationalistic discourse and exclusion continue to exist. The
Committee is also concerned at the absence of effective measures to create a peaceful and
inclusive society and to fully promote tolerance, reconciliation and understanding between
the Kyrgyz majority and the minority ethnic groups (art. 7).

The Committee recommends that the State party strengthen its efforts, including
through education, culture, awarenessraising campaigns, to combat racial
stereotypes, discriminatory attitudes, nationalistic discourse including in media, with
a view to promoting reconciliation, tolerance and understanding, and to build a
peaceful and inclusive society. The Committee requests that the State party provide it
with infor mation on the concrete results of such measuresin itsnext periodic report.

General provision on racial discrimination in the State party’slegisation

(15) Despiteits previous recommendation (CERD/C/KGZ/CO/4, para. 6), the Committee
is concerned that the State party has not yet included in its legislation a general provision
prohibiting racial discrimination in line with article 1 of the Convention (arts. 1 and 2).
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The Committee recommends that the State party include in its legisation a general
provision on the prohibition of racial discrimination which isin line with article 1 of
the Convention.

Non-compliance with all requirements of article 4

(16) The Committee is concerned that the criminal legidation of the State party, in
particular the provisions of articles 229 and 229-1 of the Criminal Code, does not cover all
the requirements of article 4 of the Convention (art. 4).

Recalling its general recommendations Nos. 1 (1972), 7 (1985) and 15 (1993),
according to which the provisions of article 4 of the Convention are of a preventive
and obligatory nature, the Committee recommends that the State party amend its
legidation, so asto give full effect to article 4 of the Convention.

Situation of stateless persons and asylum seekers

(17) The Committee notes the efforts made by the State party to solve the situation of
stateless persons in its territory by granting citizenship to stateless persons, in particular
those who were in possession of the Soviet Union passports, such as the 2007 Citizenship
Law, the Presidential Decree no. 437 and the National Action Plan to Prevent and Reduce
Statelessness adopted in 2009 and updated in December 2012. However, the Committee
remains concerned that a great number of persons (90,000), including stateless persons
remain undocumented. The Committee is also concerned at reports that a discriminatory
approach is applied regarding registration procedures and recognition of refugee status with
respect to foreign Uighurs and Uzbeks, placing them in risk of harassment by the police and
refoulement (arts. 2 and 5).

The Committee recommends that the State party continue its efforts to grant Kyrgyz
citizenship to stateless persons including, through its National Action Plan to Prevent
and Reduce Statelessness updated in December 2012. It also recommends that the
State party take appropriate measures to grant access to its registration procedures
and consider asylum requests regardless of the origin of applicants. The State party
should also provide documents to all asylum seekers and take necessary measures to
prevent them from risk of refoulement.

Hate speech

(18) While noting that article 229 of the Criminal Code punishes “actions aimed at
inciting, racial, religious or interregional hatred, offending ethnic pride, or promoting
exclusivity or inferiority of citizens on the basis of religion, or their ethnic or racial
background”, the Committee is concerned at reports according to which hate speech by
some politicians and media as well as discriminatory statements with regard to some
minority groups are widespread, remain unprosecuted and unpunished (arts. 4, 6 and 7).

The Committee recommends that the State party strongly condemn the
discriminatory statements and hate speech by politicians and media. The Committee
particularly recommends that the State party take appropriate measures to
investigate, prosecute and punish such acts and take appropriate measures to prevent
them, including through education training of media.

Information on casesrelated to racial discrimination

(19) While noting information provided by the State party, the Committee is concerned at
the lack of comprehensive and precise information on cases related to racia discrimination
brought before domestic courts and tribunals, in particular their nature, the sanctions and
the reparation provided to victims. The Committee is also concerned at the absence of
explanations on the effective remedies available to victims of racial discrimination and their
effectiveness (arts. 5 and 6).
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Referring to its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee recalls that the absence of complaints or legal proceedings brought by
victims of racial discrimination can be indicative of legidation that is insufficiently
specific, a lack of awareness of available remedies, fear of social censure or reprisals,
or an unwillingness on the part of the authorities to initiate proceedings. The
Committee recommends that the State party take all necessary steps to facilitate the
access of the persons belonging to all ethnic groups to justice, to disseminate
legidation relating to racial discrimination to inform the population of all the legal
remedies available to them. It further recommends that the State party provide
comprehensive infor mation on this subject in itsnext periodic report.

Human rights education

(20) While noting information provided by the State party on human rights training
provided to security forces, the Committee remains concerned at the lack of comprehensive
and precise information on effective measures taken by the State party relating to human
rights education and their concrete results, in particular with regard to law enforcement
officials aswell asin schools (art. 7).

The Committee recommends that the State party redouble its efforts to ensure that
law enforcement officers receive training in human rights and in particular with
regard to the provisions of the Convention. The State party should also include human
rights education in school curricula and conduct awareness-raising campaigns on
human rights, including on racial discrimination.

National human rightsinstitution

(21) The Committee is concerned about the selection and appointment process as well as
the lack of guarantee of tenure for the members of the governing body of the Ombudsman
which may not guarantee its independence. The Committee notes that the institution of the
Ombudsman was accredited “B” status in 2012, which demonstrates that it is not in full
compliance with the principles relating to the status of nationa institutions for the
promotion and protection of human rights (Paris Principles) (art. 2).

The Committee recommends that the State party bring the ingtitution of the
Ombudsman into compliance with the Paris principles or establish a national human
rightsinstitution in a manner that isfully consistent with the Paris Principles.

D. Other recommendations
Ratification of other treaties

(22) Bearing in mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying those international human rights treaties which it has not
yet ratified, in particular treaties the provisions of which have a direct relevance to
communities that may be the subject of racial discrimination, such as the ratification of the
1954 Convention relating to the Status of Stateless Persons and the 1961 Convention on the
Reduction of Statelessness.

Follow-Up to Durban Declaration and Programme of Action

(23) Inlight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
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information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Consultation with organizations of civil society

(24) The Committee recommends that the State party continue consulting and expanding
its dialogue with organizations of civil society working in the area of human rights
protection, in particular in combating racial discrimination, in connection with the
preparation of the next periodic report and the follow-up to these concluding observations.

Competence of the Committee on individual complaints

(25) The Committee encourages the State party to make the optional declaration provided
for in article 14 of the Convention.

Amendmentsto article 8

(26) The Committee recommends that the State party ratify the amendment to article 8,
paragraph 6, of the Convention, adopted on 15 January 1992 at the fourteenth meeting of
States parties to the Convention and endorsed by the General Assembly in its resolution
47/111. In this connection, the Committee cites paragraph 14 of General Assembly
resolution 61/148, in which the Assembly strongly urged States parties to the Convention to
accelerate their domestic ratification procedures with regard to the amendment and to notify
the Secretary-General expeditiously in writing of their agreement to the amendment.

Dissemination

(27) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Common core document

(28) Noting that the State party has submitted its core document in 2008
(HRI/CORE/KGZ/2008), the Committee, bearing in mind the adoption of a new
Constitution in 2010 and the renewal of legidation following it, encourages the State party
to submit an updated core document, in accordance with the harmonized guidelines on
reporting under the international human rights treaties, in particular those on the common
core document, as adopted by the fifth Inter-Committee meeting of the human rights treaty
bodies held in June 2006 (HRI/GEN.2/Rev.6, chap. I).

Follow-up to concluding observations

(29) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 5, 6 and 9 above.

Par agraphs of particular importance

(30) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 7, 8, 12 and 13 above, and requests the
State party to provide detailed information in its next periodic report on concrete measures
taken to implement these recommendations.

Preparation of the next periodic report

(31) The Committee recommends that the State party submit its combined eighth to tenth
periodic reports by 4 October 2016, taking into account the specific reporting guidelines
adopted by the Committee during its seventy-first sesson (CERD/C/2007/1), and
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addressing all the points raised in the present concluding observations. The Committee also
urges the State party to observe the page limit of 40 pages for treaty-specific reports and
60-80 pages for the common core document (HRI/GEN.2/Rev.6, chap. |, para. 19).

43, Liechtenstein

(1) The Committee considered the fourth to sixth periodic reports of Liechtenstein
(CERD/C/LIE/4-6), submitted in one document, at its 2194th and 2195th meetings
(CERD/C/SR.2194 and 2195), held on 27 August 2012. At its 2202nd meeting
(CERD/C/SR.2202), held on 31 August 2012, it adopted the following concluding
observations.

A. Introduction

(20 The Committee welcomes the submission of the combined fourth to sixth periodic
reports of the State party, in line with the Committee’'s reporting guidelines
(CERD/C/2007/1). The Committee also welcomes the submission of the common core
document by the State party (HRI/CORE/LIE/2012).

(3 The Committee commends the State party for its oral presentation and the open,
constructive and focused dial ogue with the multisectoral delegation.

B. Positive aspects

(4  The Committee notes the State party’s ongoing efforts to revise its legislation in
areas of relevance to the Convention, including:

(@  Theentry into force on 1 January 2010 of the Act on the Free Movement of
Persons and associated ordinance, applicable to citizens of countries in the European
Economic Area and Switzerland,;

(b)  The entry into force on 1 January 2009 of the new Foreigners Act and
associated ordinance, applicable to persons who are not citizens of the European Economic
Areaor Switzerland;

(c)  Therevisionin 2008 of the Act on the Acquisition and Loss of Liechtenstein
Citizenship (Citizenship Act) (LGBI. 2008 No. 306), granting citizenship upon application
to stateless persons and foundlings.

(55 The Committee welcomes that since the consideration of the third periodic report,
the State party has ratified or acceded to the following international instruments:

(@ The 1954 Convention relating to the Status of Stateless Persons (25
September 2009);

(b) The 1961 Convention on the Reduction of Statelessness (25 September 2009);

(c)  The United Nations Convention against Transnational Organized Crime,
2000 (20 February 2008), the Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, supplementing the United Nations Convention
against Transnational Organized Crime, 2000 (Palermo Protocol) (20 February 2008) and
the Protocol against the Smuggling of Migrants by Land, Sea and Air, supplementing the
United Nations Convention against Transnational Organized Crime, 2000 (20 February
2008).

(6) The Committee also welcomes a number of positive developments and activities, as
well as administrative measures taken by the State party to fight racial discrimination and
promote diversity, including:
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(@  The establishment in 2009 of the Commission on Integration Issues and the
adoption by the Government in December 2010 of a new comprehensive integration
concept;

(b)  The adoption in 2010 by the Government of the Catalogue of Measures
against Right-Wing Extremism (MAX) and the launching in 2010 of the awareness-raising
campaign entitled “Facing Right-Wing Extremism Together”.

(7)  The Committee notes with satisfaction the appointment in October 2009 of the first
Ombudsman for children, for a period of four years.

C. Concernsand recommendations
National legisation against racial discrimination

(8  While the Committee takes note of the State party’s monist system, whereby an
international treaty becomes part of national law upon ratification and entry into force
without the need for special implementing legislation, it is concerned at the absence of
comprehensive legislation against racial discrimination (art. 1).

Recalling its general recommendation No. 14 (1993) on the definition of discrimination,
the Committee recommends that the State party consider enacting specific legidation
that explicitly prohibitsracial discrimination.

Criminalization of racial discrimination

(99  While noting that article 283, paragraph 1 (7) of the Criminal Code provides for the
criminalization of membership in organizations that promote or incite racial discrimination,
the Committee remains concerned at the lack of legislation that specifically prohibits racist
organizations (art. 4).

The Committee recalls its general recommendation No. 15 (1993) on article 4, and
recommends that the State party adopt legidation that specifically prohibits
organizations promoting racial discrimination, in accordance with the full scope of
article 4 of the Convention.

National human rightsinstitution

(10) The Committee takes note of the State party’s decision to discontinue the Office of
Equal Opportunities and replace it with a fully independent body for human rights with a
broad mandate for the promotion and protection of human rights, including receiving and
processing complaints from individuals (art. 2).

In the light of its general recommendation No. 17 (1993) on the establishment of
national institutions to facilitate the implementation of the Convention, the Committee
recommends that the State party establish a single independent human rights
institution with a broad mandate, in line with the principles relating to the status of
national institutions for the promotion and protection of human rights (Paris
principles), that would also cover the specificity of the mandates of all existing
ingtitutions.

Access to citizenship

(11) While noting the entry into force in 2008 of the revision to the Act on the
Acquisition and Loss of Liechtenstein Citizenship (Citizenship Act), the Committee is
concerned that there have been no changes in the facilitated naturalization procedure
requiring 30 years of residence and ordinary naturalization procedures subject to municipal
popular votes (art. 2).

In the light of its general recommendation No. 30 (2004) on discrimination against
non-citizens, the Committee recommends that the State party consider amending the
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Act on Facilitated Naturalization, with a view to reducing the required period of
residence for the acquisition of citizenship, and consider introducing the right to
appeal and legal review under the ordinary naturalization procedure subject to
municipal popular votes.

Integration of foreigners

(12) While noting that persons from “third countries’, who are not citizens of
Switzerland or countries from the European Economic Area, have to sign an integration
agreement with the authorities which defines the specific goals of their integration, the
Committee is concerned that such persons are not informed in advance about their status,
rights and obligations or about the consequences of failure to sign such an agreement, and
thus may not be sufficiently protected against racial discrimination (arts. 2 and 5).

Recalling its general recommendation No. 20 (1996) on non-discriminatory
implementation of rights and freedoms, the Committee recommends that the State
party ensure that foreigners from “third countries’, who are to sign the integration
agreement, are informed about it in advance and are protected against racial
discrimination during the fulfilment of its terms, especially regarding their residency
status and freedom of movement and in the areas of employment, education, health
care and housing.

Situation of women belonging to vulnerable groups

(13) The Committeeis concerned about possible discrimination against certain categories
of migrant women, including victims of trafficking or domestic violence, or divorced
women from countries outside the European Economic Area and Switzerland, in terms of
residence status and socioeconomic situation (art. 5).

In the light of its general recommendations No. 25 (2000) on gender-related
dimensions of racial discrimination and No. 30 (2004) on discrimination against non-
citizens, the Committee recommends that the State party ensure that migrant women
and other women in vulnerable situations, including those subjected to trafficking or
domestic violence or who are divorced, are able to retain their residency status and
socioeconomic situation and are not subject to double discrimination.

Situation of refugees and asylum seekers

(14) While noting the entry into force of the new Asylum Act in June 2012, the
Committee is concerned that the new Act does not provide for facilitated naturalization of
refugees and stateless persons (art. 5).

Recalling its general recommendation No. 22 (1996) on article 5 and refugees and
displaced persons, the Committee recommends that the State party consider
amending the Asylum Act to provide for facilitated naturalization of refugees and
stateless persons.

D. Other recommendations
Ratification of other treaties

(15) Bearingin mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying those international human rights treaties which it has not
yet ratified, in particular treaties the provisions of which have a direct bearing on the
subject of racia discrimination, such as the International Convention on the Protection of
the Rights of All Migrant Workers and Members of Their Families.
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Follow-up to the Durban Declaration and Programme of Action

(16) Inthelight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 at the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Dissemination

(17) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Follow-up to concluding observations

(18) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 10 and 12 above.

Paragraphs of particular importance

(19) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendationsin paragraphs 9, 11 and 13, and requests the State party
to provide detailed information in its next periodic report on concrete measures taken to
implement these recommendations.

Preparation of the next periodic report

(20) The Committee recommends that the State party submit its seventh and eighth
periodic reports in a single document by 10 February 2016, taking into account the specific
reporting guidelines adopted by the Committee at its seventy-first session
(CERD/C/2007/1), and addressing al the points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports and 60-80 pages for the common core document
(HRI/GEN.2/Rev.6, chap. I, para. 19).

44, Mauritius

(1) The Committee considered the combined fifteenth to nineteenth periodic reports of
Mauritius (CERD/C/IMUS/15-19 and Corr.1l) at its 2219th and 2220th meetings
(CERD/C/SR.2219 and2220), held on 20 and 21 February 2013. At its 2229th meeting
(CERD/C/SR.2229), held on 27 February 2013, it adopted the following concluding
observations.

A. Introduction

(2) The Committee welcomes the combined fifteenth to nineteenth period reports
submitted by the State party, which conforms to the Committee's guidelines for the
preparation of treaty-specific reports, despite the delay in its submission. The Committee
also welcomes the submission of the common core document (HRI/CORE/MUS/2008).
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(3 The Committee appreciates the open and frank dialogue it had with the high level
delegation and welcomes the supplementary information provided during the consideration
of the report.

B. Positive aspects

(49  The Committee welcomes the strengthening of the human rights infrastructure in the
State party, including:

(@  The broadening of the mandate of the Human Rights Commission and the
enhancement of its operational capacity through the amendment to the Human Rights Act;

(b)  The adoption of the 2012—2020 National Human Rights Action Plan and the
establishment of a multi-stakeholders Committee to monitor its implementation.

(5 The Committee welcomes the adoption of laws which strengthen the legal protection
against racial discrimination, including:

(@  The Equal Opportunities Act of 2008 and subsequent amendments which
prohibit discrimination by individuals against others in all fields of public life; define
indirect discrimination and discrimination by victimization; and shift the burden of proof to
the alleged discriminator;

(b)  The Information and Communication Technologies Act of 2001 which
enables the prosecution of hate or racist speech on the Internet.

(6) The Committee welcomes the creation and the work of the Equal Opportunities
Commission.

(7)  The Committee welcomes the measures taken to promote cultural rights, such as:

(@  Theinscription of Aapravasi Ghat and of Le Morne as heritage sites with a
view to protect and promote the cultural heritages of slave and indentured labourer descents;

(b)  The establishment of language unions, cultural trust funds and centres;

(c)  Theinclusion of Kreol Morisien and “Bhujpuri” as heritage language/mother
tongue in the primary school curricula.

(8 The Committee welcomes the creation and the work of the Truth and Justice
Commission; the documentation of historical accounts of slavery and indentured labour; the
studies on the consequences of davery and indentured labour for descendants of daves and
indentured |abourers; and the recommendations made by the Commission.

C. Concernsand recommendations
Application of the Convention in the domestic legal order

(99  The Committee notes that the domestication of human rights treaties ratified by the
State party is one of priority actions identified in the National Human Rights Action Plan
adopted in 2012.

The Committee recommends that the State party incorporate the International
Convention on the Elimination of all forms of Racial Discrimination into its national
legidation and take into consider ation the relevant recommendationsin its concluding
observations (CERD/C/MUS/CQO/15-19) in the process of harmonizing its legislation
with the Convention.

Grounds of discrimination

(10) The Committee notes the ongoing revision of the Equal Opportunities Act with a
view to extending the State party’ s capacity to address discrimination (arts. 1 and 5(d) (vii)).
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The Committee encourages the State party in this revision, in accordance with the
Convention, to add ‘language’ as a protected ground under the Equal Opportunities
Act, as recommended by the Equal Opportunities Commission. In view of the inter-
sectionality between religion and ethnicity in the State party and insofar as the
population of the State party affirms identity through religious affiliation, the
Committee encour ages the State party to guarantee the right of everyone to freedom
of religion without distinction asto race, colour, descent, or national or ethnic origin.

Incitement to hatred and violence

(11) The Committee notes the affirmation by the delegation that, in addition to article
282 of the Criminal Code which prohibits incitement to racial hatred, existing provisions of
the Criminal Code enable the prosecution of other criminal acts enumerated in article 4 of
the Convention (art. 4).

The Committee calls upon the State party to cover in its legisation all aspects of
article 4 by ensuring that the dissemination of ideas based on racial superiority or
hatred as well as organizations which promote and incite racial discrimination are
prohibited. The Committee also recommends that the State party ensure that racial
motivation is considered as an aggravating circumstance in the sentencing of crimes.
In this regard, the Committee draws the attention of the State party to its general
recommendations No. 7 (1985) on legislation to eradicate racial discrimination, No. 15
(1993) on article 4 of the Convention and No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system.

Legal remediesfor victims of racial discrimination

(12) While acknowledging the merit of reconciliation in dealing with cases of
discrimination, as prescribed by the Equal Opportunities Act, the Committee is worried that
the approach may not always be appropriate in view of the severity of some offences of
racial discrimination (arts. 1, 4 and 6).

Recalling its general recommendation No. 26 (2000) on article 6 of the Convention, the
Committee recommends that the State party ensure that acts of racial discrimination,
as defined by article 4, are punishable in the State party’s legislation and that they be
dealt with and made to carry sanctions proportional to their gravity.

Casesrelating to racial discrimination

(13) The Committee regrets the paucity of information on complaints and court cases
relating to racia discrimination in the report of the State party (art. 6).

The Committee requests the State party to provide in its next periodic report more
detailed information as well as statistics on casesrelating to racial discrimination dealt
with by courts as well as by non-judicial mechanisms such as the Human Rights
Commission, the Ombudsman and the Equal Opportunities Commission. In this
regard, the Committee refers the State party to its general recommendation No. 31
(2005).

Special measures

(14) The Committee notes with concern that the State party’s legislation does not provide
for special measures to remedy disadvantaged situations experienced by certain ethnic
groups. The Committee also notes that, while the Equal Opportunities Act aims to achieve
an equitable, fair and just society, its implementation is posited only on the principle of
meritocracy (arts 1, 2 and 5).

The Committee calls upon the State party to consider the implementation of special
measur es with a view to accelerating the achievement of full and equal enjoyment of
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human rights by disadvantaged groups. The Committee recommends that special
measures be considered to address under-representation of any ethnic group in the
field of private and public employment and education. The Committee also urges the
State party to raise awareness among the population that special measures are
necessary for achieving substantive equality and that their implementation is
compatible with the principle of fairness. In this regard, the Committee draws the
attention the State party to its general recommendation No. 32 (2009) on the meaning
and scope of special measures in the International Convention on the Elimination of
all Forms of Racial Discrimination.

Identity and ethnic relations

(15) The Committee is concerned that the current political classification of the population
combines in the same community of ‘General Population’ groups such as the Creoles and
the Franco-Mauritians which do not share the same identity. The Committee is moreover
concerned that the constitutional classification, established in 1968, may no longer reflect
the identities of the various groupsin the State party (arts. 1, para. (1) and 4).

The Committee calls on the State party to lead a consultative reflection on the
classification of the various groups of the population. In this regard, the Committee
recommends that the State party be guided by the principle of self-identification and
refers the State party to its general recommendation No. 8 (1990) on identification
with a particular ethnic group.

(16) The Committee is disturbed by the existence of hierarchy along skin colour, ancestry,
caste and racia lines in the State party’s society, whereby groups are perceived as, or fedl,
superior or inferior to others. The Committee also regrets that only a few of the
recommendations of the Truth and Justice Commission are being implemented (arts. 4 and
7).

The Committee urgesthe State party to condemn and take action to eliminate ideas of
racial or ethnic superiority by taking measures such as campaign programmesto raise
awareness of equality of all and to eliminate negative preudices regarding certain
groups. The Committee also urges the State party to prioritize the implementation of
the recommendations of the Truth and Justice Commission, especially those relating
to creating a “less racist and €litist society,” including through urgent allocation of
resourcesfor thispurpose.

Collection of demographic data

(17) The Committee notes the view of the State party that the collection of data by
ethnicity isdivisive (arts. 2 and 5).

The Committee is of the opinion that the collection of such data is useful for the State
party to define and apply adequate policies aimed at eliminating different forms of
discrimination on grounds of race, colour, descent, ethnic or national origin. The
Committee, noting the recommendation of the Truth and Justice Commission to
gather data disaggregated by gender and ethnic community on social, political and
administrative structures of the society, encourages the State party to reconsider this
view in line with the Committee's reporting guidelines (CERD/C/2007/1). The
Committee encour ages the State party to consult its constituency in the consideration
of the most appropriate approachesto this collection of data.

Palitical representation

(18) The Committee regrets that it has not been given information about the
representation of each community in the State party’s political bodies. Moreover, the
Committee notes that the State party intends to engage in a process of review of its electoral
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system with a view to achieving a ‘ more equitable system which promotes nation building
and provides for better representation of women’ (art. 5 (c)).

The Committee recommendsthat the State party ensure that the new electoral system
addresses obstacles to the participation in political life by, and adequate
representation of ethnic groups. The Committee requests the State party toincludein
its next periodic report information on the representation of each ethnic group in the
various appointed and elected public bodies, including also details about the
participation of women from such groups.

TheCreoles

(19) The Committee notes with concern that the Creoles remain significantly
disadvantaged in the enjoyment of economic, social and cultural rights, in spite of the
implementation of a range of measures benefiting the most disadvantaged segment of the
population (art. 5 (€)).

The Committee recommends that the State party continue to address the
disadvantages experienced by the Creoles in the enjoyment of economic, social and
cultural rights by implementing measures commensurate with the problem. The
Committee requests the State party to include in its next periodic report information
on progress achieved in thisregard.

Languages

(20) Noting the information provided by the delegation that Creole is the common
language spoken by al groups in the State party and welcoming the introduction of the
teaching of Creole and Bhojpuri in primary education, the Committee regrets that it has not
been given information on the status of the Creole language as well as the language of
teaching in the State party (art. 5 (c)).

The Committee requests the State party to ensure that proper status is given to the
languages spoken by the various groups of the population. The Committee also calls
on the State party to eliminate language barriers to equality and to the enjoyment of
civil and political rights as well as economic, social and cultural rights, in particular
theright to education.

Situation of the Chagossians

(21) While welcoming the measures taken by the State party to alleviate the sufferings of
the Chagossians displaced from the island of Diego Garcia and other islands of the Chagos
archipelago, the Committee remains concerned that they have not been able to exercise
their right to return to their land (arts. 5 (d), 11).

The Committee recommendsthat the State party continue to seek all possible ways for
remedying the injustice done to the Chagossians displaced mainly from the island of
Diego Garcia and other islands of the Chagos ar chipelago.

Migrant workers

(22) The Committee remains concerned at reports of poor working and living conditions
of migrant workers, despite the measures taken such as the adoption of the Occupational
Safety and Health (Employees’ Lodging Accommodation) Regulation in 2011. (arts. 1 and
5).

The Committee calls on the State party to ensure effective investigation, prosecution
and sanction of employers responsible for violations of the rights of migrant workers
and to make sure that applicable laws enable an adequate protection of migrant
workers. The Committee draws the attention of the State party to its general
recommendations No. 30 (2004) on non-discrimination against non-citizens.
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Gender-related dimension of racial discrimination

(23) The Committee expresses concern at the exception to the principle of non-
discrimination provided for under Section 16 (4) of the Congtitution regarding the
application of personal law, which violates the provisions of the Convention insofar as it
affects women of certain ethnic groups because of their religious affiliation (art. 5).

The Committee urgesthe State party to abrogate the exception to the principle of non-
discrimination provided for under Section 16 (4) of the Constitution in the context of
the congtitutional reforms. The Committee refers the State party to its general
recommendation No. 25 (2000) on gender-related dimensions of racial discrimination.

De facto segregation

(24) The Committee regrets that the report of the State party did not provide information
on the measures taken to give effect to the provisions of article 3 of the Convention (art. 3).

The Committee requests that the State party include in its next periodic report
information on the legidative, judicial, administrative or other measures taken to
prevent, prohibit and eradicate de facto racial segregation. The Committee also
advises the State party to ensure that its social housing programme does not result in
a situation of residential de facto racial segregation. In this regard, the Committee
refers the State party to its general recommendation No. 19 (1995) on racial
segregation and apartheid.

D. Other recommendations
Ratification of other treaties

(25) Bearing in mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying those international human rights treaties which it has not
yet ratified, in particular treaties the provisions of which have a direct bearing on the
subject of racia discrimination, such as the 1990 the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families.

Follow-up to Durban Declaration and Programme of Action

(26) Inlight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Amendment to article 8 of the Convention

(27) The Committee recommends that the State party ratify the amendments to article 8,
paragraph 6, of the Convention, adopted on 15 January 1992 at the fourteenth meeting of
States parties to the Convention and endorsed by the General Assembly in its resolution
47/111. In this connection, the Committee cites General Assembly resolutions 61/148,
63/243 and 65/200, in which the Assembly strongly urged States parties to accelerate their
domestic ratification procedures with regard to the amendment to the Convention
concerning the financing of the Committee and to notify the Secretary-General
expeditioudly in writing of their agreement to the amendment.
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Declaration under article 14

(28) The Committee encourages the State party to make the declaration under article 14
recognizing the competence of the Committee to receive and consider individua
complaints.

Consultation with organizations of civil society

(29) The Committee recommends that the State party continue consulting and expanding
its dialogue with organizations of civil society working in the area of human rights
protection, in particular in combating racial discrimination, in connection with the
preparation of the next periodic report and the follow-up to these concluding observations.

Dissemination

(30) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Follow-up to concluding observations

(31 In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 11 and 12 above.

Paragraphs of particular importance

(32) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 18, 20 and 21 above, and requests the
State party to provide detailed information in its next periodic report on concrete measures
taken to implement these recommendations.

Preparation of the next periodic report

(33) The Committee recommends that the State party submit its twentieth to twenty-
second periodic reports in a single document by 29 June 2015, taking into account the
specific reporting guidelines adopted by the Committee during its seventy-first session
(CERD/C/2007/1), and addressing al the points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports and 60-80 pages for the common core document (s
HRI/GEN.2/Rev.6, chap. |, para. 19).

45, New Zealand

(1) The Committee considered the eighteenth to twentieth periodic reports of New
Zealand (CERD/C/NZL/18-20), submitted in one document, at its 2221st and 2122nd
meetings (CERD/C/SR.2221 and 2222), held on 21 and 22 February 2013. At its 2230th
meeting (CERD/C/SR.2230), held on 28 February 2013, it adopted the following
concluding observations.

A. Introduction

(20 The Committee welcomes the submission by the State party of its combined
eighteenth to twentieth periodic reports drafted in accordance with the Committee's
guidelines for the preparation of reports including page limitations and takes into account
the Committee’s previous concluding observations. The Committee also welcomes the open
dialogue with the high level delegation of the State party and its efforts to provide
comprehensive responses and supplementary replies to issues raised by Committee
members during the dialogue.
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B. Positive aspects

(3 The Committee notes with appreciation the numerous legislative and policy
devel opments which have taken place in the State party since its last report to combat racial
discrimination, including:

(@  Thelmmigration Act of 2009 that entered into force on 29 November 2010,
which removed barriers for foreign national children to access education and limited the
situations in which asylum seekers may be detained;

(b)  Theimplementation of the Health Housing Programme that seeks to alleviate
overcrowding in housing among Pasifika peoples;

(c)  Thepublication of a new Equality and Diversity Policy for the Public Service
in 2008;

(d)  Theratification of the following international human rights instruments:

0 The Convention on the Rights of Persons with Disabilities, on 25 September
2008; and

(i)  Optional Protocoal to the Convention on the Rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography, on 20 September 2011.

(e)  The official endorsement of the United Nations Declaration of the Rights of
Indigenous Peoples of 2007 (albeit with some qualifications), as well as the New Zealand
Supreme Court’s reliance on the Declaration in construing the scope of M&ori rights to
freshwater and geothermal resources in the case between the New Zealand Méaori Council
et a and the Attorney General et al SC 98/2012, [2013] NZSC 6, whose judgement was
delivered on 27 February 2013.

(49  The Committee welcomes the numerous valuable programmes, strategies and other
initiatives aimed at improving ethnic relations and raising the awareness of the population
with regard to racia discrimination, integration, tolerance and multiculturalism, including
the Youth Employment Package, the Alcohol and Other Drugs Courts, the New Zealand
Police ethnic strategy and recommendations included in the study “A Fair Go For All?".

(5 The Committee welcomes the contributions of the Race Relations Commissioner to
the Committee’'s work, as well as the active engagement of and contributions from
organizations of civil society.

C. Concerns and recommendations
National human rightsinstitution

(6)  Whilenoting that the proposed Human Rights Amendment Bill is designed in part to
improve the effectiveness and efficiency of the Human Rights Commission and to broaden
its mandate to cover matters such as disability, the Committee is concerned that this
amendment may negatively affect the visibility, accessibility and independence of the Race
Relations Commissioner (art. 2).

The Committee recommends that the State party consider retaining the designation of
the Race Relations Commissioner in order to maintain itsvisibility and accessibility in
the State party. The Committee also recommends that the State party ensure that any
change effected by this amendment guarantees the independence of the Race
Relations Commissioner to undertake its mandate effectively.

Treaty of Waitangi

(7)  The Committee recalls its previous concluding observations (CERD/C/NZL/CO/17,
para. 13) and notes with regret that the Treaty of Waitangi is not a formal part of domestic
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law even though the State party considers it the founding document of the nation. The
Committee also notes that the decisions rendered by the Waitangi Tribunal are not binding.
The Committee notes that a constitutional review is underway and an independent
Constitutional Advisory Panel has been appointed that will consider a wide range of issues
including the role of the Treaty of Waitangi within the State party’s constitutional
arrangements (arts. 2 and 5).

The Committee recalls its previous recommendation (CERD/C/NZL/CO/17, para. 13),
and urges the State party to ensure that public discussions and consultations are held
on the status of the Treaty of Waitangi within the context of the ongoing constitutional
review process. In particular, the Committee recommends that public discussions and
consultations focus, inter alia, on whether the Treaty of Waitangi should be
entrenched as a constitutional norm. The Committee further recommends that the
State party consider adopting the recommendation by the Special Rapporteur on the
rights of indigenous peoples that any departure from the decisions of the Waitangi
Tribunal be accompanied by a written justification by the gover nment.

National action plan on human rights

(8  The Committee notes the lack of a comprehensive national human rights action plan
in the State party after the 2005 human rights action plan reached its completion point.
However, the Committee notes the State party’s intention to develop a new human rights
action plan, under the aegis of the National Human rights Commission, in connection with
the universal periodic review process (art. 2).

The Committee urges the State party to adopt a national action plan on human rights
and ensure that it includes plans on how to combat racial discrimination in line with
the Durban Declaration and Programme of Action. The Committee further
recommends that the State party undertake adequate consultations with relevant
stakeholdersin developing the Action Plan.

Incitement to racial hatred and violence

(99  While commending the State party for its legislation to combat incitement to racial
disharmony under the Human Rights Act, the Committee is concerned at the absence of a
comprehensive strategy to address incitement to racial hatred committed in cyberspace. The
Committee, however, notes the intention of the State party to develop legislation to address
the problem of incitement to racial hatred on the Internet, including the problem of cyber-
bullying (arts. 2 and 4).

The Committee recommends that the State party develop a comprehensive legidative
framework for addressing the problem of incitement to racial hatred on the Internet
in conformity with article 4 of the Convention.

Palitical racist speech

(10) The Committee regrets the recent inflammatory remarks by a Member of Parliament
vilifying persons from Central Asia or the Middle East based on their skin colour and
country of origin as well as their religion, but welcomes the strong criticism of such
statements by the Minister of Justice and Ethnic Affairs and the Race Relations
Commissioner, among others, as well as the unanimous resolution passed by the Parliament
reaffirming the State party’s commitment to preserving an inclusive multi-ethnic society
(arts. 4,5and 7).

The Committee urges the State party to intensify its efforts to promote ethnic
harmony through, inter alia, raising awarenessin order to combat existing ster eotypes
and prejudices against certain ethnic and religious groups.
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Administration of justice

(11) The Committee notes the efforts made by the State party to address the
overrepresentation of members of M&ori communities in the criminal justice system, such
as the introduction of the “Better Public Services’ programmes, the “Drivers of Crime”
initiative and reforms to the jury selection system with regard to the pool of jurors. The
Committee, however, remains concerned at the disproportionately high rates of
incarceration and the overrepresentation of members of the Méori and Pasifika
communities at every stage of the criminal justice system (arts. 2, 4, 5 and 6).

Recalling its previous concluding observations (CERD/C/NZL/CO/17, para. 21) and
its general recommendation No. 31 (2005) on the prevention of racial discrimination
in the administration and functioning of the criminal justice system, the Committee
urges the State party to intensify its efforts to address the overrepresentation of
member s of the M aori and Pasifika communities at every stage of the criminal justice
system. In thisregard, the Committee urges the State party to provide comprehensive
datain itsnext periodic report on progress made to addr ess this phenomenon.

(12) The Committee is concerned at the absence of data on cases of racial discrimination
punished or otherwise sanctioned by the public authorities of New Zealand (arts. 2 and 6).

The Committee recommends that the State party include in its next periodic report
data concerning such cases considered by the judiciary and other competent
authoritiesin accordance with the provisions of the Convention.

Indigenous peoples

(13) While commending the State party for its repeal of the Foreshore and Seabed Act of
2004, the Committee remains concerned that the Marine and Coastal Areas (Takutai Moana)
Act of 2011 contains provisions that, in their operation, may restrict the full enjoyment by
Ma&ori communities of their rights under the Treaty of Waitangi, such as the provision
requiring proof of exclusive use and occupation of marine and coastal areas without
interruption since 1840 (arts. 2 and 5).

The Committee urges the State party to continue to review the Marine and Coastal
Area (Takutai Moana) Act of 2011 with a view to facilitating the full enjoyment of the
rights by Maori communities regarding the land and resour ces they traditionally own
or use, and in particular their accessto places of cultural and traditional significance.

(14) The Committee welcomes the Waitangi Tribunal’s 2011 Wai 262 decision regarding
Méori intellectual and cultural property rights, which makes recommendations for changes
in law, policy and practice on matters relating to traditional knowledge, genetic and
biological resources of indigenous species, and the relation of M&ori communities with the
environment in connection with conservation, language, cultural heritage, traditional
healing and medicine, and proposes a partnership framework for Crown-iwi relationsin this
sphere. The Committee, is concerned, however, that the State party has not yet announced a
timetable for implementing this decision (arts. 2, 5 and 6).

The Committee recommends that the State party promptly announce a timetable to
implement the Waitangi Tribunal’s decision in a manner that fully protects the
intellectual property rights of Maori communities over their traditional knowledge
and genetic and biological resour ces.

Structural discrimination

(15) The Committee notes the efforts of the State party to improve the status of the M&ori
and Pasifika communities in New Zealand society, and welcomes the State party’s
recognition that structural discrimination in the State party is partly responsible for the
persistent poor outcomes that the members of the Mé&ori and Pasifika communities

69



A/68/18

70

experience in the fields of employment, health and the administration of criminal justice.
The Committee is a'so concerned at the high levels of school absenteeism and high dropout
rates among Méaori and Pasifika pupils (arts. 2 and 5).

The Committee recommends that the State party intensify its efforts to improve the
outcomes of the Maori and Pasifika in the fields of employment, health and in the
administration of criminal justice by, inter alia, addressing the existing structural
discrimination in the State party. The Committee also recommends that the State
party consider strengthening its special measures to increase the level of educational
attainment of Maori and Pasifika children, in particular by focusing its measures at
addressing the root causes of absenteeism and high dropout ratesin schools.

Discrimination against migrants

(16) The Committee is concerned at reports of persistent discrimination against migrants,
particularly of Asian origin, in the labour market, including reports of inadequate
recognition of their educational qualifications, which leads to their concentration in low-
paying jobs (arts. 2 and 5).

The Committee recommends that the State party ensure the full and effective
enforcement of the measures taken to protect Asian migrants, including targeted
measures to strengthen equal access to the labour market in order to alleviate the
concentration of qualified individuals in low paying jobs. The Committee further
urges the State party to support a system for the objective assessment of their
educational qualifications.

Languages

(17) While noting that the teaching of Ma&ori language (te reo Maori) is part of the
general school curriculum and the existence of M&ori Immersion Units, the Committee is
concerned at the finding by the Waitangi Tribunal that the language is at risk of erosion.
The Committee also notes that the State party has adopted a Pasifika Language Framework
but regrets that the M&ori language strategy is yet to be elaborated. It is also concerned at
reports of inadequate funding to support the preservation of community languages (arts. 2
and 5).

The State party should take specific measures aimed at preserving the M&ori and
Pasifika languages, as well as community languages, by ensuring that adequate
funding is allocated for specific programmes. The Committee also urges the State
party to expedite the development of a new M&ori language strategy.

Consultations with indigenous peoples

(18) The Committee is concerned by reports by representatives of M&ori communities
regarding the inadequacy of the consultations conducted by the State party before awarding
deep-sea oil seismic, drilling and hydraulic fracturing contracts to commercial companies,
under circumstances that may threaten these communities’ enjoyment of their rights to land
and resources traditionally owned or used, and before pursuing negotiation of Free Trade
Agreements that could similarly affect indigenous peoples’ rights. The Committee also
notes the concerns expressed by representatives of M&ori communities concerning the
adequacy and genuineness of the consultation process surrounding the enactment of the
Finance (Mixed Ownership Model) Amendment Act of 2012 and the State-Owned
Enterprises Amendment Bill of 2012 (arts. 2 and 5).

The Committee recalls its general recommendation No. 23 (1997) and reiterates the
importance of securing the free, prior and informed consent of indigenous groups
regarding activities affecting their rightsto land and resources owned or traditionally
used, as recognized in the United Nations Declaration on the Rights of Indigenous
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Peoples. It urges the State party to enhance appropriate mechanisms for effective
consultation with indigenous people around all policies affecting their ways of living
and resour ces.

M &ori freshwater and geother mal resour ces

(19) The Committee notes the recent decision of the New Zealand Supreme Court (27
February 2013) affirming that the Finance (Mixed Ownership Model) Amendment Act of
2012 does not materially impair the Crown’'s ability or obligation to ensure the rights of
Mé&ori communities to freshwater and geothermal resources, as protected by the Treaty of
Waitangi.

The Committee urges the State party to ensure that any privatization of energy
companiesis pursued in a manner that fully respects the rights of Maori communities
to freshwater and geother mal resour ces, as protected by the Treaty of Waitangi.

Detention of asylum seekers

(20) The Committee notes the intention by the State party to table the Immigration
Amendment Bill of 2012, which provides for the mandatory detention of asylum seekers
and persons falling within the ambit of the statutory definition of a “mass arrival”, namely,
those arriving in a group of more than 10. The Committee is concerned that this provision
may have the effect of depriving persons who are in need of international protection of their
liberty solely based on the manner of their arrival in the State party (arts. 2 and 5).

The Committee recalls its general recommendation No. 30 (2004) on discrimination
against non-citizens and reiterates its position that State parties to the Convention
should ensure the security of non-citizens, in particular with regard to arbitrary
detention. The Committee urges the State party to ensure that the Immigration
Amendment Bill of 2012 accords to international standards in the treatment of
personsin need of international protection so that it does not unfairly and arbitrarily
discriminate against asylum seekers.

(21) The Committee welcomes the State party’s decision to admit 150 asylum seekers
from Australian off-shore refugee detention centres located in Papua New Guinea and
Nauru. However, the Committee is concerned at reports that the State party is considering
sending future asylum seekers to the said facilities, which has been criticized by the Office
of the United Nations High Commissioner for Refugees (UNHCR) because of the
conditions under which asylum seekers are detained and because of other problems (arts. 2
and 5).

The Committee urges the State party to refrain from sending asylum seekers to the
Australian off-shore detention facilities until the conditions meet international
standards.

D. Other recommendations
Ratification of other treaties

(22) Bearingin mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying international human rights treaties which it has not yet
ratified, in particular treaties with provisions that have a direct relevance to communities
that may be the subject of racia discrimination, such as the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families and ILO
Convention No. 169 (1989) concerning Indigenous and Tribal Peoples in Independent
Countries.

(23) Inthelight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the

71



A/68/18

72

Durban Declaration and Programme of Action, adopted in September 2001 at the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Declaration to article 14 of the Convention

(24) The Committee notes that the State party has not made the optional declaration
provided for in article 14 of the Convention. It further notes the statement by the delegation
that the State party intends to consider making such a declaration at a stage when this will
coincide with the next review of the State party under the universal periodic review of the
Human Rights Council. The Committee, however, invites the State party to make the
declaration as soon as possible.

Consultations with organisations of civil society

(25) The Committee recommends that the State party continue consulting and expanding
its dialogue with organizations of civil society working in the area of human rights
protection, in particular in combating racial discrimination, in connection with the
preparation of the next periodic report and the follow-up to these concluding observations.

Dissemination

(26) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Follow-up to concluding observations

(27) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 8, 9, 14 and 17 above.

Paragraphs of particular importance

(28) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 10, 15, 18 and 19 above, and requests the
State party to provide detailed information in its next periodic report on concrete measures
taken to implement these recommendations.

Preparation of the next periodic report

(29) The Committee recommends that the State party submit its twenty-first and twenty-
second periodic reports in a single document by 21 December 2015, taking into account the
specific reporting guidelines adopted by the Committee during its seventy-first session
(CERD/C/2007/1), and addressing all the points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports and 60-80 pages for the common core document
(HRI/GEN.2/Rev.6, chap. |, para. 19).

46. Republic of Korea

(1) The Committee considered the fifteenth and sixteenth periodic reports of the
Republic of Korea (CERD/C/KOR/15-16), submitted in one document, at its 2187th and
2188th meetings (CERD/C/SR.2187 and 2188), held on 21 and 22 August 2012. At its
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2201st meeting (CERD/C/ SR.2201), held on 30 August 2012, it adopted the following
concluding observations.

A. Introduction

(20 The Committee welcomes the timely submission of the combined fifteenth and
sixteenth periodic report submitted by the State party in accordance to the Committee's
reporting guidelines (CERD/C/2007/1).

(3 The Committee appreciates the presence of the delegation and the responses
provided to the questions and comments raised by the Committee members during the
consideration of the report.

B. Positive aspects

(4) The Committee welcomes a number of positive developments and activities

undertaken by the State party to fight racial discrimination and promote diversity, including:

(@  Theenactment of the Refugee Act which will enter into force in July 2013;

(b)  Theratification of the UNESCO Convention on the Protection and Promotion
of the Diversity of Cultural Expressions;

(c)  TheEnforcement Decree on the Primary and Secondary Education Act;

(d)  The Establishment of the Nationality and Refugee division in the Ministry of
Justice and in the Seoul Immigration Office.

(55 The Committee notes the adoption in December 2008 of the first Basic Plan for
Policies on Foreigners, and in March 2012 of the second National Action Plan for the
Promotion and Protection of Human Rights.

C. Concerns and recommendations
Definition of racial discrimination

(6) While noting that the State party affirms that article 11, paragraph 1, of its
Constitution, as well as a series of individual laws, are sufficient to ensure equality among
citizens and prohibit racial discrimination, the Committee reiterates its concern about the

absence of alegal definition of racia discrimination in line with article 1 of the Convention.

The Committee reiterates its recommendation that the State party review its position
that a definition of racial discrimination in line with the Convention is not necessary
since sufficient protection against discrimination is guaranteed to citizens through
article 11, paragraph 1, of its Constitution. It urges the State party to include in its
legidation a definition of racial discrimination which encompasses all prohibited
grounds of discrimination, in line with article 1 of the Convention, and which
guarantees equal rights to citizens and non-citizens as recommended in the
Committee's general recommendation No. 30 (2004) on discrimination against non-
citizens.

Legidation on racial discrimination

(7)  The Committee notes that the Ministry of Justice submitted the draft bill of the
Discrimination Prohibition Act to the Nationa Assembly in 2007, in compliance with
previous recommendations of the Committee. It regrets that the bill was discarded when the
17th session of the National Assembly came to an end in May 2008. It notes the
information received from the State party that a council of experts was established to
continue the consideration of the Discrimination Prohibition Act.

The Committee urges the State party to take immediate action on the finalization and
adoption of the Discrimination Prohibition Act or other comprehensive legidation to
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prohibit racial discrimination, in linewith article 4 of the Convention. The Committee
recalls that the same recommendation was made in 2009 by the Committee on
Economic, Social and Cultural Rights (E/C.12/KOR/CO/3), and in 2011 by the
Committee on the Elimination of Discrimination against Women
(CEDAW/C/KOR/CO/7) and by the Committee on the Rights of the Child
(CRC/C/KOR/CO/3-4).

Criminalization of racial discrimination

(8  The Committee regrets that the draft bill of the Discrimination Prohibition Act did
not provide for the criminal punishment of discriminatory acts. It further notes that the
existing legislation is not in full compliance with article 4 of the Convention, including the
absence of criminal sanctions for incitement to racial discrimination and acts of racially
motivated violence.

Recalling its general recommendation No. 1 (1972) on States parties’ obligations, the
Committee reiterates the mandatory character of the provisions of articles 2 and of
article 4 of the Convention and urges the State party to amend its Criminal Code to
include racial discrimination as a crime and to adopt compr ehensive legislation which
criminalizes racial discrimination, provides for adequate punishments proportional to
the gravity of the offence, considers racial discrimination as an aggravating
circumstance and providesfor reparationsto thevictims.

Lack of relevant data and virtual absence of court cases on racial discrimination

(99  The Committee notes the information provided by the State party that crimes based
on racial discrimination have rarely occurred throughout the history of the country and that
the State party does not record separate statistics on racially motivated crimes.

Recalling its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee is of the view that the very low number of complaints of acts of racial
discrimination is not necessarily positive and may be the consequence particularly of
lack of legislation prohibiting racial discrimination, or lack of confidence or
awareness of possibilities for redress by victims. The Committee requests the State
party to undertake an in-depth analysis on the low number of complaints and to
provide, in its next report, data and statistics on the number of cases of racial
discrimination reported to therelevant authorities, the nationality of the complainants
and their legal status, the percentage of investigations and prosecutions of those
complaints and the outcomes.

Racist hate speech

(10) The Committee notes that racist hate speech directed against non-citizens is
becoming more widespread and explicit in the media and on the Internet. The Committee
notes that the fundamental right to freedom of expression of the individuals involved does
not protect the dissemination of ideas of racial superiority or incitement to racial hatred.

In accordance with its general recommendations No. 7 (1985) on legidation to
eradicate racial discrimination, No. 15 (1993) on organized violence based on ethnic
origin, and No. 30 (2004) on discrimination against non-citizens, the Committee
recommends that the State party monitor the media, Internet and social network to
identify those individuals or groups who disseminate ideas based on racial superiority
or incite to racial hatred against foreigners. The Committee recommends that the
State party prosecute and adequately punish the authors of such acts.
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Migrant workers

(11) The Committee notes the amendments in the Employment Permit System but
remains concerned that migrant workers are subject to discrimination, exploitation and
lower or unpaid wages. The Committee expresses further concern that migrant workers
cannot de facto become eligible for permanent residency in the Republic of Korea, which
requires five years of continuous presence in the country, as the maximum employment
period amounts to 4 years and 10 months, renewable once after a break of three months
outside the country. The Committee is greatly concerned about the information that migrant
workers, especially those who become undocumented, cannot enjoy their right to organize
and join a labour union and that some union executive members have been expelled from
the country. The Committee fully shares the recommendations of the Committee on
Economic, Socia and Cultural Rights (E/C.12/KOR/CO/3) in thisregard.

The Committee recommends that the State party further amend the Employment
Permit System in particular with regard to the complexity and variety of types of visa;
discrimination based on country of origin; the limitation of the migrant workers
ability to change their place of work; the maximum employment period, and ensure
that migrant workers can fully enjoy their rights and that they and their families, in
particular children, enjoy an adequate livelihood, housing, health care and education.
The Committee urges the State party to guarantee theright of all personsto form and
join trade unions freely. The Committee requests the State party to report on these
specific issues. The Committee recommends that the State party ratify the
International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families.

Undocumented migrant workers

(12) The Committee understands that one of the consegquences of the inflexible system of
time-limited permits and visas is that many migrant workers, who entered the country
legally, become undocumented and that they and their families cannot enjoy their rights or
access to services. Moreover, the Committee received information that the labour
inspections carried out in the workplaces are aimed at identifying undocumented migrants,
rather than checking working conditions, and that crackdowns have been strengthened and
have resulted in a higher number of deportations.

The Committee urges the State party to protect the rights of undocumented migrant
workers and requests infor mation on the number of undocumented workersidentified
during labour inspections, their condition and length of detention, as well as the
number of migrant workers who have been expelled. The Committee requests the
State party to take all measures to ensure that migrant workers who entered the
country legally do not become undocumented as a result of the inflexibility of the
wor k-per mit system.

Situation of refugees, asylum seekersand stateless per sons

(13) While noting the increased efforts made by the State party in this area through the
establishment of the Nationality and Refugee division of the Ministry of Justice and the
increase in the number of people who have been granted refugees status during the past
years, the Committee notes with concern the very low acceptance rate as compared to the
world average. The Committee received information that the number of public officias
handling refugee applications remains low and that as of May 2012, there were more than
1,200 applications pending. Moreover, according to the information received, the procedure
still fails to guarantee due process of law as interpreters are not adequately provided and the
Refugee Recognition Committee handles appeal procedures without conducting hearings
involving the applicants. The Committee remains concerned about challenges faced by
refugees and asylum seekers in terms of livelihood, employment, access to public services,
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education and citizenship. Of particular concern is the lack of proper birth registration of
the children of refugees, asylum seekers and statel ess persons.

The Committee recommends that the State party ensure unhindered and equal access
to official procedures for lodging asylum applications at ports of entry, thereby
upholding the principle of non-refoulement; take all necessary measures so that
refugees and asylum seekers enjoy the right to work and that they and their families
enjoy an adequate livelihood, housing, healthcare and education; and establish a
system and procedures to properly register the birth of children of refugees,
humanitarian status holders and asylum seekers born in the State party, as already
recommended by the Committee on the Rights of the Child in 2011
(CRC/C/KOR/CO/3-4), and of children of undocumented migrants. The Committee
requests that the State party, in its next report, provide the total number of
applications for refugee status per year, broken down by those rejected and those
accepted.

The Committee further recommendsthat the procedure for recognizing refugee status
conform to international standards and be further implemented, including by
appointing more officials to review the applications. Due process of law should be
respected at all stages of the process, inter alia, by providing interpreters for the
applicants and guaranteeing their right to be heard during the appeal procedures
which concern them.

Protection of foreign women

(14) While noting the revision in 2010 of the Act on the Management of International
Marriage Agencies with a view to strengthening the protection for the clients of such
agencies, the launch of oversees programmes in five cities of three countries to provide
information to marriage migrants before their entry into the Republic of Korea and the
opening of Multi-Cultural Family Support Centres, the Committee remains concerned that
its previous recommendation on the protection of the rights of foreign female spouses has
not been implemented. In particular, the Committee remains concerned that in cases of
divorce, while a foreign wife may retain her residence permit, the burden of proof that the
divorce is attributable to the Korean spouse is aleviated if she submits a written
confirmation of divorce from a certified women’s group. The Committee is also concerned
that the rights of foreign women who request a divorce are still not adequately protected
and that their continued stay in the country is conditional on typically gendered roles such
asthe care of children and parents-in-law.

Recalling its general recommendation No. 25 (2000) on gender-related dimensions of
racial discrimination, the Committee reiterates its recommendation to the State party
toincreaseits effortsto protect foreign women married to Korean citizens by granting
them equal rights in case of separation or divorce, and with regard to subsequent
residence permits and other provisions. In this regard, the Committee requests the
State party to provide information on the number of foreign spouses who have been
denied resident statusin the State party after separation or divorce since 2007, when
the Committee madeitsfirst recommendation in thisregard.

(15) The Committee notes that migrant women who are subjected to domestic and/or
sexual violence often do not report such crimes due to fear of losing their legal resident
status, and as a consequence, they lack protection. The Committee is also concerned about
reports of violence and discrimination against foreign wives of Korean men.

The Committee urges the State party to ensurethat foreign women who are victims of
domestic violence, sexual abuse, trafficking or other forms of violence can confidently
access justice. Women victims of violence should be guaranteed a legal stay in the
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State party until they recover and have the option to remain in the country if they so
wish.

Human trafficking

(16) The Committee welcomes the State party’s intention to ratify the Convention against
Transnational Organized Crime and its Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children, and the establishment of the
Support Centre for Female Victims of Forced Prostitution. However, the Committee is
concerned by reports received, according to which, migrant women continue to be
trafficked and subjected to forced prostitution through various routes, including through
abuses of the E-6 visa granted to work in the entertainment industry. The Committee shares
the concerns expressed and the recommendations made by the Committee on the
Elimination of Discrimination against Women (CEDAW/C/KOR/CQO/7).

The Committee urges the State party to ratify the Convention against Transnational
Organized Crime and its Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, and to revise the Criminal Code and adopt
national legidation which allows prosecution and adequately punishes the
perpetrators of trafficking, provides reparations to victims and ensures that fear of
expulsion does not deter reporting of such crimes. The Committee recommends that
the State party review the current E-6 visa regime, and exer cise the necessary control
on all categoriesof actors, including private businesses, related to it.

Multicultural families

(17) The Committee notes the Multicultural Families Support Act, but is concerned with
the definition of multicultural families which, at present, limitsitself to the union between a
Korean citizen and a foreigner, while excluding other forms of multicultural families such
as those composed of two foreign partners. The Committee is concerned that the
Multicultural Families Support Act excludes a large number of the people present in the
country and hampers their integration in the State party’s society, thereby creating de facto
discriminatory situations which have particularly heavy conseguences on the children and
foreign spouses.

The Committee recommends that the State party broaden the definition of
multicultural families to include unions between foreigners or inter-ethnic unions in
order to fully integrate a large number of the people present in its territory who, at
present, cannot benefit from the support provided for under the act. The Committee
urges the State party to pay particular attention to the children of such families who
bear the heaviest consequences of the lack of integration.

Mandate of the National Human Rights Commission

(18) While noting that the budget of the National Human Rights Commission of Korea
(NHRCK) has increased by more than 4 per cent in the current year, the Committee is
concerned that the increase does not compensate for the downsizing of 21 per cent which
occurred a few years ago. In addition, the Committee has received reports of forceful
deportation of foreign workers while the NHRCK's investigations were still taking place.
The Committee notes that some experienced Commissioners resigned in the recent years
and that the NHRCK did not provide an independent report on the implementation of the
Convention to the Committee, but rather provided comments to the draft report of the State
party.

The Committee recalls the recommendations made in 2009 by the Committee on
Economic, Social and Cultural Rights (E/C.12/KOR/CO/3) and in 2011 by the
Committee on the Elimination of Discrimination against Women
(CEDAWI/C/KOR/COI/7). The Committee reminds the State party of its responsibility
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to ensure that the National Human Rights Commission of Korea remains compliant
with the Paris Principles, in particular with respect to its independence. It urges the
State party to respect the timing of the investigations by the NHRCK, to provide it
with adequate financial resources and experienced human rights experts so as to
enableit to carry out its mandate effectively, including promoting and monitoring the
rightsunder the Convention.

D. Other recommendations
Ratification of other treaties

(19) Bearing in mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying the International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families, as well as the Convention
against Transnational Organized Crime and its Protocol to Prevent, Suppress and Punish
Trafficking in Persons, Especially Women and Children.

Follow-up to the Durban Declaration and Programme of Action

(20) Inlight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the Outcome Document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests the State party to include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Dissemination

(21) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Common core document

(22) The Committee encourages the State party to regularly update its core document
(HRI/CORE/KOR/2010) submitted in 2010, in accordance with the harmonized guidelines
on reporting under the international human rights treaties, in particular those on the
common core document, as adopted by the fifth Inter-Committee Meeting of the human
rights treaty bodies held in June 2006 (HRI/GEN.2/Rev.6, chap. I).

Follow-up to concluding observations

(23) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present conclusions, on its follow-up to the
recommendations contained in paragraphs 11, 12 and 13 above.

Par agraphs of particular importance

(24) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 14, 17 and 18, and requests the State
party to provide detailed information in its next periodic report on concrete measures taken
to implement these recommendations.
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Preparation of the next report

(25) The Committee recommends that the State party submit its seventeenth to nineteenth
periodic reports in a single document, due on 4 January 2016, taking into account the
guidelines for the CERD-specific document adopted by the Committee during its seventy-
first session (CERD/C/2007/1) and addressing all points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports and 60-80 pages for the common core document (see
harmonized guidelines for reporting contained in document HRI/GEN.2/Rev.6, chap. I,
para. 19).

47. Russian Federation

(1) The Committee considered the twentieth to twenty-second periodic reports of the
Russian Federation (CERD/C/RUS/20-22), submitted in one document, at its 2211th and
2212th meetings (CERD/C/SR.2211 and 2212), held on 14 and 15 February 2013. At its
2227th and 2228th meetings, held on 26 and 27 February 2013, it adopted the following
concluding observations.

A. Introduction

(2) The Committee welcomes the timely submission of the combined twentieth to
twenty-second periodic reports, which is in conformity with the reporting guidelines. The
Committee also appreciates the inclusion of a section on the measures taken to implement
each of the previous concluding observations of the Committee.

(3 The Committee further appreciates the open dialogue it had with the high-level
delegation of the State party, the submission of information under the Committee’s follow-
up procedure (CERD/C/RUS/CO/19/Add.1), and the additional information provided orally
by the delegation, notwithstanding the number of questions and issues raised by the
Committee.

B. Positive aspects

(49  The Committee notes the efforts taken by the State party since the review of its last
report in August 2008 to strengthen its legal framework, with the aim of enhancing the
protection of human rights and giving effect to the provisions of the Convention, such as:

(@  The adoption of Federa Law No. 182-FZ on 12 November 2012 which
introduced amendments to the 2002 Federal Law on Citizenship of the Russian Federation
aimed at simplifying the process of acquiring citizenship for certain categories of persons,
such as former Soviet citizens,

(b)  Theentry into force of the Federal Law No0.3-FZ on Police on 1 March 2012
as part of ongoing effortsto reform the law enforcement system, which stipulates, inter alia,
that the police shall “protect the rights, freedoms and legal interests of a person and a
citizen regardless of gender, race, ethnicity, language and origin” (art. 7).

(5) The Committee aso welcomes the ratification of, or accession to the following
international and regional instruments during the period under review:;

(@  The Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict (September 2008);

(b)  The European Socia Charter (October 2009);

(c)  Protocol No. 14 to the Convention for the Protection of Human Rights and
Fundamental Freedoms (European Convention on Human Rights) (February 2010);
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(d) The Hague Convention on Jurisdiction, Applicable Law, Recognition,
Enforcement and Cooperation in Respect of Parental Responsibility and Measures for the
Protection of Children (August 2012);

(e)  The Convention on the Rights of Persons with Disabilities (September 2012).

(6) The Committee also notes other initiatives taken by the State party to promote
human rights and the implementation of the rights enshrined in the Convention, such as:

(@  The establishment of an Interdepartmental Working Group on inter-ethnic
relationsin 2011, chaired by the Deputy Prime Minister and consisting of representatives of
15 federal Government bodies, the Federation Council and the State Duma;

(b)  Contribution of funds to the Anti-Discrimination Section of the Office of the
High Commissioner for Human Rights and to support the work of the Special Rapporteur

on contemporary forms of racism, racial discrimination, xenophobia and related intolerance.

C. Concernsand recommendations
Absence of comprehensive legidation on racial discrimination

(7)  While noting that article 19 of the Constitution provides that the State shal
guarantee the rights and freedoms of individuals regardiess of sex, race, ethnic background,
language, or origin, the Committee reiterates its previous concern that the State party has
yet to adopt comprehensive anti-discrimination legislation containing a clear definition of
racia discrimination (CERD/C/RUS/CO/19, paras. 9 and 11). Moreover, while noting the
existence of equality guarantees in a number of federal and regiona legidative acts, the
Committee is concerned that such legislation covers only limited spheres of life, and may
apply to citizensonly (arts. 1, 2 and 6).

The Committee reiterates its previous recommendation (CERD/C/RUS/CO/19, paras.
9 and 11) that the State party adopt comprehensive anti-discrimination legislation
containing a clear definition of direct and indirect forms of racial discrimination that
covers all fields of law and public life, in accordance with article 1, paragraph 1 of the
Convention.

Disaggregated data

(8 The Committee regrets the absence in the State party’s periodic report of
disaggregated data on the enjoyment of the rights protected under the Convention by ethnic
minorities and non-citizens, despite the explicit request made in its previous concluding
observations (CERD/C/RUS/CO/19, para. 10) (arts. 1 and 5).

The Committee reiterates is previous recommendation (CERD/C/RUS/CO/19, para.
10) to establish a mechanism for systematic data collection, based on the principle of
self-identification, to assess the socio-economic status of different ethnic groupsin the
State party, including in areas such as education, employment and housing. Such a
mechanism isindispensable in devising and implementing special measures to address
any inequalitiesin the enjoyment of rights, aswell asin evaluating the effectiveness of
various anti-discrimination measures adopted by the State party, as outlined in the
revised reporting guidelines (CERD/C/2007/1, para. 11). It also recommendsthat such
data be disaggregated by gender, given that gender-issues may intersect with racial
discrimination (general recommendation No. 25 (2000)).

Court caseson racial discrimination

(99  While noting the information provided by the State party that statistics on the
number of civil and administrative court proceedings involving complaints of racial
discrimination are not kept because such acts are uncommon in the Russian Federation
(CERD/C/IRUS/CO/19, para. 28), the Committee reiterates its concern regarding the
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absence of information on such acts of racial discrimination, particularly in the light of
reports that it has received to the contrary. The Committee also regrets the lack of
information on cases illustrating direct and indirect application of the Convention by
judicial and administrative bodies, as well as on lega redress provided to victims of racia
discrimination (arts. 2 and 6).

The Committee requests that the State party provide in its next periodic report, also
taking into account the Committee’s general recommendation No. 31 (2005) on the
prevention of racial discrimination in the administration and functioning of the
criminal justice system:

(@ Measures taken to collect information on the number of complaints of
racial discrimination and on the decisions taken in criminal, civil and administrative
court proceedings, including on redress provided to victims of racial discrimination;

(b) Measurestaken to ensurethat victims of racial discrimination are aware
of the available legal remedies and have access to legal aid, recalling its previous
recommendation in thisregard (CERD/C/RUS/CO/19, para. 28);

(c) M easur es taken to provide for a shared burden of proof in criminal, civil
and administrative court proceedings concer ning acts of discrimination;

(d) Hlustrative examples of the application of the Convention in criminal
and civil courtsand administrative procedures.

Role of the Human Rights Ombudsman and the regional Ombudsmen in combating
racial discrimination

(10) The Committee notes the existence of the Human Rights Ombudsman, regional
Ombudsmen, including aso regional Ombudsmen on the rights of indigenous small-
numbered peoples. It aso notes the information provided by the State party that complaints
of discrimination in any area of public life may be referred to the Office of the Human
Rights Ombudsman (CERD/C/RUS/20-22, para. 522). The Committee however regrets the
absence of information on such cases, particularly on cases of racial discrimination. In this
connection, the Committee also notes the recommendation made by the United Nations
Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia
and related intolerance to establish an independent body dealing solely with the issue of
racial discrimination following his visit to the Russian Federation in 2007
(A/HRC/4/19/Add.3, para. 83) (arts. 2 and 6).

The Committee requeststhat the State party providein its next periodic report:

(@ Complaints of racial discrimination received and examined by the
Human Rights Ombudsman (Commissioner for Human Rights) and the regional
Ombudsmen and their outcomes, as well as measures taken to ensure that there is
awar eness of their rolesin thisregard;

(b) Information on other specific action taken by the Human Rights
Ombudsman and regional Ombudsmen to combat racial discrimination.

Racially-motivated crimes

(11) While noting the efforts made by the State party to combat extremist organizations
and the reported decline in manifestations of extremism in 2011, the Committee is
nevertheless deeply concerned that:

(@  Instances of racially-motivated violence and murders have reportedly risenin
2012, particularly among young people, targeting persons originating from Central Asia,
the Caucuses, Asia and Africa, as well as Roma and ethnic minorities of Muslim or Jewish
faith;
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(b) Racist and xenophobic acts, including instigation of street fights and beatings,
by inter alia neo-Nazi groups and fans of football teams against members of ethnic
minorities have become more frequent in 2011 and 2012, often leading to deaths or injuries
of members of ethnic minorities;

(c)  Such racist and xenophobic acts are not sufficiently condemned by the
authorities,

(d)  Courts often tend to give suspended sentences in cases of racially-motivated
offences, despite the amendment of the Criminal Code in 2007 to ensure that the motive of
ethnic, racial or religious hatred or enmity is considered as an aggravating circumstance;

(e)  Thefedera list of banned extremist materials and of extremist organizations,
despite recent updates, continues to contain inconsistent and outdated information (art. 4).

The Committee recommends that the State party:

(&  Systematically, firmly and unequivocally condemn all acts of intolerance,
racism and xenophaobig;

(b) Increaseits effortsto give primary consideration to combating extremist
organizations and their members involved in acts of racial discrimination when
applying the Law on Combating Extremist Activities and article 282 of the Criminal
Code;

(c) Ensure prompt action by the police, prosecutors and the judiciary in
investigating and punishing racially-motivated crimes with appropriate penalties, and
also develop further training and awareness-raising for these bodies;

(d) Collect and publish statistics concerning incidents of hate crimes in the
State party, disaggregated by type, location and the number of victims. Such statistics
should be based on court results, taking into account both acquittals and convictions.

Racist hate speech
(12) The Committeeis seriously concerned that:

@ Extremist groups that espouse exclusiveness and superiority on ethnic
grounds, such as neo-Nazi groups, have reportedly become increasingly active and visible
in public life while openly expressing racist and xenophobic views,

(b) Racist or xenophobic statements are not aways condemned publicly by
officials;

(c) Politicians are increasingly using xenophaobic and racist rhetoric, particularly
in the context of elections, frequently associating Roma with drug trafficking and crimes, as
well as migrants and persons originating from the Caucuses with criminality;

(d)  Mediacontinue to disseminate negative stereotypes of, and prejudices against
minority groups, including Roma and Chechens;

(e)  Suchideasareincreasingly disseminated viathe Internet (art. 4).
The Committee recommendsthat the State party:

(@) Systematically, firmly and unequivocally condemn all dissemination of
ideas based on racial superiority or hatred, incitement to racial discrimination, and
incitement to acts of violence against any race or group or persons of another colour
or ethnic origin;

(b) Ensure that adequate sanctions are taken against politicians fuelling
intolerance or incitement to hatred, in accordance with article 4(c) of the Convention.
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In thisregard, the Committee welcomes the commitment made by State party during
the dialogue with the Committee to follow-up on the dismissal of court cases against
the mayor of Sochi, Pakhomov, who publicly stated in October 2009 that all Roma
and homeless persons should be expelled from Sochi and sent to perform involuntary
work at the construction siteslocated on the outskirts of the town;

(c) Encourage media professionals to promote tolerance and respect for
ethnic and cultural diversity, including through more vigorous training and
awareness-raising of their ethical duties, and through more effective implementation
of existing self-regulation mechanisms of the medig;

(d) Establish effective mechanisms to combat hate speech disseminated on
the Internet, while ensuring that appropriate safeguards are in place to prevent any
undueinterference with theright to freedom of expression.

Laws on Combating Extremism and on “ Foreign Agents’

(13) Notwithstanding the information provided by the State party that it is taking steps to
introduce a more exact definition of extremism (CERD/C/RUS20-22, paras. 107-113), the
Committee reiterates its concern that the definition of “extremist activity” in the Federa
Act No. 114 of July 2002 on Combating Extremism as well asin articles 280 and 282 of the
Criminal Code remains overly broad and vague, allowing for arbitrariness in its application
(CERD/C/RUS/ICO/19, para. 17). Moreover, the Committee is concerned about the
adoption of the Federal Law regarding the “Regulation of Activities of Non-Commercial
Organizations Performing the Function of Foreign Agents’, which came into effect in
November 2012, and the impact it may have on the ability of non-governmental
organizations who work to promote and protect the rights of ethnic or religious minorities,
indigenous peoples and other vulnerable groups to continue their legitimate activities (arts.
2and 4).

The Committee recommends that the State party amend the definition of extremism
in the Law on Combating Extremism and in articles 280 and 282 of the Criminal Code
to ensure that it is clearly and precisely worded, covering only acts of violence,
incitement to such acts, and participation in organizations that promote and incite
racial discrimination, in accordance with article 4 of the Convention.

The Committee also recommends that the Federal Law on Non-commercial
Organizations be reviewed to ensure that non-governmental organizations working
with ethnic minorities, indigenous peoples, non-citizens and other vulnerable groups
who are subjected to discrimination are able to carry out their work effectively to
promote and protect the rights contained in the Convention without any undue
interference or onerous obligations.

Discriminatory treatment of ethnic minorities by law enforcement officials and
“Cossack patrols’

(14) The Committee reiterates its concern that ethnic minorities, on the basis of their
appearance, such as Chechens and other persons originating from the Caucasus, Central
Asia or Africa, as well as Roma continue to be subject to disproportionately frequent
identity checks, arbitrary arrests and detention, and harassment by the police and other law
enforcement officials (CERD/C/RUS/CO/19, para. 12). Additionally, it is concerned about
reports of extortion of bribes, confiscation of identity documents, and the use of violence
and racial insults during such checks, as well as by the lack of effective investigation,
prosecution and sanctioning of law enforcement personnel for such misconduct, abuse of or
discrimination against ethnic minorities. Furthermore, the Committee is concerned about
the information that voluntary “Cossack patrols’ began to appear in 2012 in various regions
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to carry out law enforcement functions alongside the police, and that there have been
incidents of use of violence by them against ethnic or religious minorities (arts. 2 and 5).

The Committee calls upon the State party to:

(@ Ensure that the Law on Police is effectively implemented and that
appropriate legal measures are taken against law enforcement officials for unlawful
conduct based on racially discriminatory grounds;

(b)  Provide meaningful and mandatory human rights training to police and
other law enforcement officials, including in initial training and throughout their
careersto prevent racial profiling, and amend the performance targets for the police
accordingly, in accordance with general recommendation No. 31 (2005) on the
prevention of racial discrimination in the administration and functioning of the
criminal justice system;

(c) Ensure that the functions of maintaining law and order are undertaken
by professionally trained law enforcement officials only, and that any interference of
individuals' rights by Cossack organizations are appropriately sanctioned;

(d) Provide information in its next periodic report concerning measures
taken to eliminate such practices aswell ason their impact.

Rights of Roma

(15) While appreciating the information provided by the State party delegation during the
dialogue with the Committee regarding the adoption of an action plan in January 2013 to
improve the socio-economic situation of Roma communities, the Committee is concerned
that specific objectives, strategies, timeframe, implementation and evaluation mechanisms
have not yet been established, and that the plan is not available publicly (arts. 2 and 5).

The Committee urgesthe State party to ensure that:

(@ Open and participatory consultations are held in devising and
implementing the National Action Plan to address the obstacles faced by Roma to
enjoy their rights, including the participation of Roma community, civil society
representatives and experts on this issue, and that such a plan is made available
publicly;

(b)  The plan includes special measures to facilitate their access to residence
registration, citizenship, education, adequate housing with legal security of tenure,
employment and other economic, social and cultural rights, in accordance with
general recommendation No. 27 (2000) on discrimination against Roma, as previously
recommended by the Committee (CERD/C/RUS/CO/19, para. 14), and that the plan
contains a particular focus on the rights of Roma women, in accordance with general
recommendation No. 25 (2000) on gender-related dimensions of racial discrimination;

(c) Theplanissufficiently funded to guaranteeits effectiveness.

(16) The Committee remains deeply concerned that forced evictions of Roma and
destruction of Roma settlements continue to take place, as acknowledged by the State party
(CERD/C/IRUS/20-22, para. 500). It is also concerned about reports that such actions are
frequently carried out with violence, and that Roma are rarely offered alternative housing or
adequate compensation, leaving them in an even more precarious situation (arts. 2 and 5).

The Committee recommends that the State party halt the persistent practice of forced
evictions and destruction of Roma settlements without offering alter native housing or
adequate compensation. It also reiterates its previous recommendation that existing
settlements be legalized to the extent possible (CERD/C/RUS/CO/19, para. 26).
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(17)  While noting the information provided by the State party that the practice of placing
Roma children in special classesin a number of regionsis not a forced segregation measure
(CERD/C/RUS/20-22, para. 507), the Committee is nevertheless concerned about reports
that Roma children placed in such classes are usually isolated from other pupils and are not
permitted into the corridors or bathrooms designed for common use, and that conditions in
schools designated for Roma children are often much worse than in mainstream schools
(arts. 3and 5).

The Committee recommendsthat the State party take effective measur esto:

(@ End all practices of de facto segregation of Roma children and ensure
that they have accessto all facilitiesin schools;

(b)  Carefully review the criteria by which Roma children are allocated to
special remedial classes,

(c) Ensure that Roma children are fully integrated into the general
education system and that they participate proportionately at all levels of the system.

Issuesrelated to registration

(18) While noting the efforts made by the State party to simplify the procedure for
obtaining temporary residence and work permits, the Committee remains concerned about
reports that various administrative barriers are put in place by the police in some areas to
delay, or sometimes even prevent the registration of individuals belonging to some
minorities, including Chechens and other persons originating from the Caucasus, as well as
migrants and Roma. Moreover, while noting that residence registration is not required to
enjoy the rights set out in the Constitution pursuant to the Federal Act No. 5242-1 of 1993
on the right to freedom of movement and choice of residence, the Committee is concerned
that in practice, the enjoyment of many rights and benefits, such as access to housing, social
services, and health care, and in some instances, education, is dependent on registration
(arts. 2 and 5).

The Committee recommends that the State party:

(@ Ensure that the residence registration system is implemented in a
transparent manner without bias and in ways that guarantees the rights of those
seeking registration, including through accessible trandation of the infor mation;

(b) Take necessary administrative measures to ensure the registration of
members of all vulnerable communities, including internally displaced persons and
Roma;

(c) Prosecute and sanction as appropriate discriminatory or arbitrary
behaviour by officialsinvolved in such activities;

(d) Ensurethat applicants can appeal decisions deemed to be discriminatory;

(e)  Guarantee that the de facto enjoyment of rights by all individualsin the
Russian Federation is not dependent on residence registration.

Rights of migrant and ethnic minority workers

(19) While noting the information provided by the State party that the “Russian
legislation contains all necessary provisions prohibiting discrimination at work and
allowing for the restoration of violated rights’ (CERD/C/RUS/20-22, para. 499), the
Committee remains concerned about reports that migrants and ethnic minority workers,
including women and girls, originating mainly from Central Asia and the Caucasus,
continue to be subjected to exploitative work conditions and face discrimination during
recruitment. The Committee also notes that legalization of migrants remains difficult due to
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anti-immigrant sentiments, poor enforcement of existing regulations, a restrictive quota
system which limits the number of work permits issued, and the existence of an informal
economy that thrives on illegal workers. Moreover, the Committee is concerned that
following the 2006 amendments to the Labour Code, persons considering themselves to be
discriminated against in the sphere of labour can no longer petition the labour inspectorate
(arts. 5 and 6).

The Committee recommends that the State party ensure that migrant workers,
regardless of their legal status, are effectively protected against exploitative conditions
at work and discrimination during recruitment, including by facilitating access to
effective remedies. The Committee further recommends that particular measures be
taken in thisregard to protect women and girl migrants. The Committee also requests
the State party to provide information on the number of cases brought before the
courts concerning discrimination in employment and the outcome of such cases.

Rights of indigenous peoples

(20) While the Committee welcomes the adoption of a Concept Paper in 2009 on the
sustainable development of indigenous peoples defining the federal policy from 2009 to
2025, it nevertheless remains concerned that:

(@  The implementation of the objectives outlined in the Concept Paper remains
slow, and that recent changes to federal legislation regulating the use of land, forests and
water bodies, such as the voiding of article 39(2) of the Federal Act on Fishing and the
Preservation of Aquatic Biological Resources, revision of article 48 of the Law on the
Anima Kingdom, and amendments to the Land and Forest Code, have reportedly
diminished the rights of indigenous peoples to preferential, free and non-competitive access
to land, wildlife and other natural resources by granting licences to access such resources to
private businesses;

(b)  Since the adoption of the 2001 Federal Law on Territories of Traditional
Nature Use (TTNU) of Numerically Small Indigenous Peoples of the North, Siberia and Far
East, which foresees the possibility of establishing federally protected territories to
guarantee indigenous peoples’ free access to land, no such territory has been established to
date;

(c) A new draft federal law on TTNU referred to in the State party’s report
(CERD/C/IRUS/20-22, para. 277) could diminish the status of protected territories, as the
draft reportedly no longer contains the reference to the free-of-charge and exclusive use of
the territories by indigenous peoples, and thus would allow the territory to be expropriated
and used by third-parties, including extractive industries,

(d)  The obligation to consult with indigenous peoples through their freely elected
representative bodies prior to any agreement regarding industrial development of their land
as stipulated in the 1999 Law on Territories is implemented to varying degrees in different
regions and is often disregarded;

(e)  Despite the information that the Ministry of Regional Development has
approved a method for calculating the extent of damage caused by private companies to the
traditional habitat of indigenous peoples, payment of compensation is on a voluntary basis
(CERD/C/RUS/20-22, para. 286), and indigenous communities rarely receive compensation
for the destruction of their habitat and resources by private companies, including by Norilsk
Nickel, one of the largest industrial conglomerates in the State party;

()] Indigenous communities allegedly face obstacles to engage in economic
activities beyond their “traditional activities’;

GE.13-43849



A/68/18

GE.13-43849

(@ Indigenous peoples continue to be underrepresented in the State Duma and
other Government bodies at federal and regional levels (arts. 2 and 5).

The Committee recommends that the State party:

(@ Include, in its next periodic report, concrete information on the results
and impact achieved through the implementation of the 2009 Concept Paper on the
sustainable development of indigenous peoples, as previously requested by the
Committee (CERD/C/RUS/CO/19, para. 15);

(b)  Ensure that any legidative changes enhance, rather than diminish, the
rights of indigenous peoples, as enshrined in the United Nations Declaration on the
Rights of Indigenous Peoples;

(c) Take all necessary steps to approve and establish Territories of
Traditional Nature Use to ensure the protection of such territories from third-party
activities,

(d) Ensure in practice that indigenous communities are effectively and
meaningfully consulted through their freely elected representative bodies for any
decisions that may impact them and that adequate compensation is provided to
communities that have been adversely affected by the activities of private companies,
in accordance with the Committee's general recommendation No. 23 (1997) on the
rights of indigenous peoples,

(e Ensure that indigenous peoples are duly represented at all levels of
Government and administration, as previousy recommended by the Committee
(CERD/C/RUSICO/19, para. 20);

) Implement other recommendations made by the Special Rapporteur on
the rights of indigenous peoples following his mission to the Russian Federation in
October 2009 (A/HRC/15/37/Add.5).

Educational and cultural initiativesto combat prejudices

(21) While the Committee notes an impressive array of educational, cultural and
awareness raising initiatives taken by the State party to promote tolerance and combat
prejudices (CERD/C/RUS/20-22, paras. 311-401), it notes the absence of information on
the concrete impact of such activities, the extent to which targeted communities are
involved in the development and implementation of various plans and programmes, and
procedures in place to evaluate the effectiveness of such activities (art. 7).

The Committee recommends that the State party:

(@ Ensure that funding provided for the support of cultural activities of
minority communities is allocated according to clear criteria and is accessible to all
interested minority communities, with transparent procedures for the allocation of
funds;

(b)  Ensure that all activities and initiatives are implemented following a
careful needs assessment and identification of specific objectives, and evaluate their
impact and effectiveness.

D. Other recommendations
Ratification of other treaties

(22) Bearingin mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying those international human rights treaties which it has not
yet ratified, in particular, treaties the provisions of which have a direct bearing on the
subject of racia discrimination, such as the International Convention on the Protection of
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the Rights of All Migrant Workers and Members of Their Families (1990), the 1954
Convention relating to the Status of Stateless Persons and the 1961 Convention on the
Reduction of Statelessness, International Labour Organization Convention No. 169 ( 1989)
concerning Indigenous and Tribal Peoples in Independent Countries and Convention No.
189 (2011) concerning Decent Work for Domestic Workers.

Follow-up to Durban Declaration and Programme of Action

(23) Inlight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Consultation with organizations of civil society

(24) The Committee recommends that the State party continue consulting and expanding
its dialogue with organizations of civil society working in the area of human rights
protection, in particular in combating racial discrimination, in connection with the
preparation of the next periodic report and the follow-up to these concluding observations.

Amendment to article 8 of the Convention

(25) The Committee recommends that the State party ratify the amendments to article 8,
paragraph 6, of the Convention, adopted on 15 January 1992 at the fourteenth meeting of
States parties to the Convention and endorsed by the General Assembly in its resolution
47/111. In this connection, the Committee cites General Assembly resolutions 61/148,
63/243 and 65/200, in which the Assembly strongly urged States parties to accelerate their
domestic ratification procedures with regard to the amendment to the Convention
concerning the financing of the Committee and to notify the Secretary Genera
expeditiously in writing of their agreement to the amendment.

Dissemination

(26) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Common core document

(27) Noting that the State party has submitted its core document in 1995
(HRI/CORE/L/Add. 52/Rev.1), the Committee encourages the State party to submit an
updated core document, in accordance with the harmonized guidelines on reporting under
the international human rights treaties, in particular those on the common core document, as
adopted by the fifth Inter-Committee meeting of the human rights treaty bodies held in June
2006 (HRI/GEN.2/Rev.6, chap. 1).

Follow-up to concluding observations

(28) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 12(b), 13, 15(b), and 20(b) and (c) above.
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Paragraphs of particular importance

(29) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 8, 9, 10 and 14 above and requests the
State party to provide detailed information in its next periodic report on concrete measures
taken to implement these recommendations.

Preparation of the next periodic report

(30) The Committee recommends that the State party submit its twenty-third and twenty-
fourth periodic reports in a single document, by 6 March 2016, taking into account the
specific reporting guidelines adopted by the Committee during its seventy-first session
(CERD/C/2007/1), and addressing al the points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports and 60-80 pages for the common core document
(HRI/GEN.2/Rev.6, chap. I, para. 19).

48.  Senegal

(1) The Committee on the Elimination of Racial Discrimination considered the sixteenth,
seventeenth and eighteenth periodic reports of Senegal, submitted in a single document
(CERD/C/SEN/16-18), at its 2179th and 2180th meetings (CERD/C/SR.2179 and SR.2180),
held on 14 and 15 August 2012. At its 2199th meeting (CERD/C/SR.2199), held on 29
August 2012, the Committee adopted the following concluding observations.

A. Introduction

(2)  The Committee welcomes the submission, in a single document, of the State party’s
sixteenth, seventeenth and eighteenth periodic reports and of an updated core document.
However, it notes that the report does not contain sufficient information on the practica
application of the Convention and regrets that it was submitted late.

(3 The Committee is satisfied with the frank and constructive dialogue it held with the
delegation of the State party, which included representatives of a number of ministries, and
notes with satisfaction the oral statement and detailed replies provided by the delegation
during its consideration of the report.

B. Positive aspects

(49  The Committee applauds the State party’s adoption in March 2010 of a law which
classifies endavement and slave trading as crimes against humanity, thereby becoming the
first African nation to adopt legidlation of thiskind.

(5 The Committee notes with interest the steps taken by the State party to combat
human trafficking, including the adoption of Act No. 2005-06 of 10 May 2005, on
combating human trafficking and related practices, and the introduction of a national action
plan (2008-2013) to combat human trafficking, especially trafficking in women and
children.

(6) The Committee welcomes the State party’s determination to modernize Koranic
schools (daaras) and to integrate them into the educational system. It notes with
satisfaction the measures taken by the State party in respect of the talibé child beggars,
including the adoption of a strategic plan (2008-2013) to educate and protect child beggars
and children who do not attend school, and the establishment in February 2007 of the
Partnership for the Rescue and Rehabilitation of Street Children (PARRER), which brings
together Senegalese Government officials, NGOs, private-sector entities, development
partners, religious organizations, civil society and the media.

(7)  The Committee welcomes the adoption of a national strategy for the development of
statistics (2008-2013) in Senegal .
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(8  The Committee welcomes the encouraging results of various measures taken by the
State party to eradicate female genital mutilation.

(99 The Committee notes with interest that, since its consideration of the State party’s
eleventh to fifteenth periodic reports, the State party has ratified the following international
instruments, among others:

(@  The Convention on the Rights of Persons with Disabilities (September 2010);

(b)  TheInternational Convention for the Protection of All Persons from Enforced
Disappearance (December 2008);

(c)  The Optiona Protocol to the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (October 2006);

(d)  The Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict (March 2004);

(e)  The Optional Protocol to the Convention on the Rights of the Child on the
sale of children, child prostitution and child pornography (November 2003);

()] The United Nations Convention against Transnational Organized Crime, its
Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially Women and
Children, and its Protocol against the Smuggling of Migrants by Land, Sea and Air
(October 2003).

C. Concernsand recommendations
Demographic composition of the population

(10) The Committee regrets that the State party’s periodic report does not contain
comprehensive statistical data on the ethnic composition of the population living in its
territory and that it does not include socioeconomic indicators disaggregated by ethnic or
national origin as recommended by the Committee in its previous concluding observations
(A/57/18, para. 441).

In accordance with paragraphs 10 to 12 of its revised treaty-specific reporting
guidelines (CERD/C/2007/1), the Committee recommends that the State party collect
and publish reliable and comprehensive statistical data on the ethnic composition of
its population, including immigrants, as well as socioeconomic indicators
disaggregated by ethnic origin. Such data and indicators should draw on national
surveys or censuses that are based on sdlf-identification and that take account of
ethnic and racial dimensions so that the State party can devise policies and take
appropriate measures. This will also enable the Committee to better evaluate how the
rights enshrined in the Convention are exercised in Senegal. The Committee requests
the State party to provide these disaggregated data in itsnext report.

Legal actionsrelating to acts of racial discrimination

(11) The Committee takes note of the various options open to people who wish to file a
complaint regarding acts of racial discrimination and observes with interest the State
party’s emphasis on fostering tolerance and a culture of social harmony among the different
sectors of society, as well as the cathartic role of the tradition of “friendly banter”. The
Committee regrets, however, that the State party considers the absence of complaints and
court decisions on the matter as proof that there is no racia discrimination in Senegal (art.
6).

Recalling its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee remindsthe State party that the absence of complaints or legal actions
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by victims of racial discrimination may reveal, in particular, a lack of relevant
legidation, insufficient awareness of existing legal remedies or areluctance on the part
of the authorities to prosecute those who commit such acts. The Committee requests
the State party to ensure that its legidation contains appropriate provisions and that
people know their rights and are aware of all the legal remedies available to them in
cases of racial discrimination.

Direct or indirect discrimination

(12) The Committee notes that the State party’s position on the 30-year conflict in
Casamance, where the Diola are the largest population group, is to stress the region’'s
underdevelopment while denying that there is any ethnic dimension to the conflict. The
Committee notes with interest the new Government’s pledge to make the restoration of a
lasting peace in Casamance a national priority, and it welcomes the measures that the State
party plans to put in place in order to build up the infrastructure and open up the region.
The Committee neverthel ess expresses deep concern that tensions have resurfaced between
the Mouvement des Forces Démocratiques de Casamance and the Senegalese Army since
November 2011 and have been accompanied by acts of violence that mainly affect the
civilian population (arts. 5 and 6).

The Committee recommends that the State party pursue the dialogue with the
Mouvement des For ces Démacr atiques de Casamance with a view to the restoration of
a lasting peace in the region. It also recommends that the State party adopt a
programme of reparations and, if possible, compensation for civilian victims of the
conflict in Casamance so as to create a climate of trust that will make possible a
peaceful and lasting solution to the conflict. The Committee also invites the State
party to implement the planned measures for boosting economic development and
opening up Casamance as soon as possible and to ensur e the active participation of the
people who will benefit from this by consulting them and involving them in decisions
that affect their rightsand interests.

Discrimination based on descent

(13) The Committee reiterates the concerns it expressed in 2002 (A/57/18, para. 445)
regarding the persistence in Senegal of a caste system that involves the stigmatization and
ostracism of certain groups and the violation of their rights (art. 5).

Recalling its general recommendation No. 29 (2002) on article 1, paragraph 1, of the
Convention (Descent), the Committee recommendsthat the State party should:

(@) Take specific stepsto combat and eliminate all traces of the caste system
by, inter alia, adopting special legislation to ban discrimination based on descent;

(b) Take stepsto raise awareness and educate the public about the har mful
effects of the caste system and the situation of victims;

(c)  Provide the Committee with further detailed information on the
phenomenon and its scale.

Talibé child beggars

(14) The Committee notes with interest the importance attached to the problem of
economic exploitation of talibé children and the numerous steps that the State party has
taken to improve their education and increase the protection afforded to them. The
Committee notes with concern, however, the persistence and scale of the problem
surrounding the talibés, most of whom come from neighbouring countries. The Committee
is concerned at the fact that many of these children are victims of trafficking, are exploited
as beggars, are subjected to physical and psychological abuse, and live in appallingly
unhealthy conditions involving serious deprivation. The Committee also regrets that the
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inconsistency between article 3 of Act No. 2005-02, prohibiting begging, and article 245 of
the Criminal Code, which permits begging “on the days, in the places and in the
circumstances confirmed by religious traditions’, persists despite the recommendations of
the Special Rapporteur on the sale of children, child prostitution and child pornography
(A/HRC/16/57/Add.3, para. 31) (art. 5).

The Committee recommends that the State party speed up the daara modernization
programme and introduce without delay the standard curriculum for Koranic schools
launched in 2011. The State party should also set up a complaints mechanism
accessible to children, tighten up its inspections of religious schools and impose more
severe punishments on marabouts engaging in economic exploitation of talibés. The
Committee further recommends that the State party continue to strengthen the
measures in place to combat child trafficking and that it speed up itsimplementation
of measuresfor therescue and rehabilitation of street children.

Refugees

(15) The Committee notes with satisfaction that draft amendments to the Act on the
Status of Refugees were put before the National Assembly in early 2012 but is concerned
that the State party’s legislation on asylum is not fully in line with international refugee law
(arts. 5 and 6).

The Committee recommends that the State party should speedily adopt the draft
amendments to the Act on the Status of Refugees, fully implement the provisions of
the Act without delay and properly monitor that implementation.

(16) The Committee welcomes the implementation of the voluntary repatriation
programme for Mauritanian refugees, under which some 24,500 have returned between
2007 and 2012. The Committee also notes with satisfaction the situation regarding the
integration of some 20,000 Mauritanian refugees living in Senegal and the State party’s
intention to issue identity papers to al refugees recognized as such. It further notes the
State party’ s ratification, in 2005, of the 1954 Convention relating to the Status of Stateless
Persons and the 1961 Convention on the Reduction of Statelessness. The State party
nevertheless regrets that numerous refugees are ill awaiting their identity papers and
therefore remain in a vulnerable situation, as they are excluded from some benefits and do
not enjoy full freedom of movement or access to education for their children (art. 5).

The Committee drawsthe State party’s attention to its general comment No. 30 (2004)
on discrimination against non-citizens and encouragesit to facilitate the integration of
all refugeesliving in Senegal and issue them with identity papers as soon as possible so
that they can fully enjoy their rights.

Asylum seekers

(17) The Committee is disturbed at the slow rate at which the National Commission on
Eligibility for Refugee Status deals with asylum applications (a year on average) and the
negative effect of this on asylum seekers' enjoyment of economic and social rights. The
Committee also regrets that the 2012 bill on the status of refugees does not give asylum
seekers the right to education, work or medical care (art. 5 (€)).

The Committee requests the State party to take all necessary steps to enable asylum
seekersto fully enjoy their economic and social rights.

Migrants

(18) The Committee echoes the concerns of the Committee on the Protection of the
Rights of All Migrant Workers and Members of Their Families regarding the fact that
migrant workersin an irregular situation are placed in detention with persons either accused
or convicted of crimes (CMW/C/SEN/CO/1, para. 15). It also echoes the concerns of the
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Working Group on Arbitrary Detention regarding the excessively long periods of
administrative detention served by foreigners awaiting deportation due to administrative
delays or logistical problems (A/HRC/13/30/Add.3, para. 68) (arts. 5 and 6).

The Committee recommends that the State party not hold migrants in premises
intended for pretrial detention or for the deprivation of liberty and that it ensure that
migrants deprived of their liberty are held for asshort atime as possible.

Non-citizens

(19) While the Committee welcomes the information provided by the delegation on the
draft amendments to the Nationality Code, it is disturbed to note that the law currently does
not allow Senegalese women married to foreigners to pass their nationality on to their
children or their husbands in the same way that Senegalese men may (arts. 2 and 5).

The Committee recalls its general comments No. 25 (2000) on gender-related
dimensions of racial discrimination and No. 30 (2004) on discrimination against non-
citizens, and it recommends that the State party speed up its revision of the
Nationality Code so as to ensure that Senegalese women married to foreigners may
pass their nationality on to their children or their husbands in the same way that
Senegalese men may.

National human rightsinstitution

(20) The Committee notes with concern that the Senegalese Human Rights Committee
may be downgraded from “A” status to “B” status in November 2012 if it fails to provide
written evidence that it is in full compliance with the Paris Principles (General Assembly
resolution 48/134). The Committee notes, in particular, the concerns of the Subcommittee
on Accreditation regarding the funding levels of the Senegalese Human Rights Committee,
the procedures for nominating and appointing members, the appointment of members on a
part-time basis and the Committee’s ability to choose its own members.

The Committee recommends that the State party take all necessary stepsto bring the
Senegalese Human Rights Committee into full compliance with the Paris Principlesin
order to safeguard its independence of action. It further invites the State party to
make good on its intention to double the budget of the Senegalese Human Rights
Committee, as announced during the interactive dialogue, to ensure that the
Senegalese Human Rights Committee has adequate human and financial resour ces,
and to inform the International Coordinating Committee of National Institutions for
the Promotion and Protection of Human Rights (ICC) of the measures taken in order
to prevent the Senegalese Human Rights Committee from losing its“ A” status.

D. Other recommendations
Follow-up to the Durban Declaration and Programme of Action

(21) The Committee notes with appreciation the State party’s leading role in the Durban
processes. In light of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Geneva in April 2009, when implementing the Convention in its domestic legal system.
The Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.
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Dialogue with civil society

(22) The Committee recommends that the State party continue consulting and expanding
its dialogue with civil society organizations working in the area of human rights protection,
in particular those combating racial discrimination, when preparing its next periodic report.

Amendmentsto article 8 of the Convention

(23) The Committee recommends that the State party ratify the amendments to article 8,
paragraph 6, of the Convention that were adopted on 15 January 1992 at the Fourteenth
Meeting of States Parties to the Convention and endorsed by the General Assembly in its
resolution 47/111. In this connection, the Committee cites General Assembly resolutions
61/148, 63/243 and 65/200, in which the Assembly strongly urged States parties to
accelerate their domestic ratification procedures with regard to the amendment to the
Convention concerning the financing of the Committee and to notify the Secretary-General
expeditiously in writing of their agreement to the amendment.

Dissemination

(24) The Committee recommends that the State party’s reports be made readily available
to the genera public as soon as they are submitted and that the Committee’s concluding
observations with respect to these reports be similarly publicized in the official and other
commonly used languages.

Follow-up to concluding observations

(25) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of these concluding observations, on its follow-up to the
recommendations contained in paragraphs 14, 18 and 20 above.

Paragraphs of particular importance

(26) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations contained in paragraphs 11, 12, 13 and 17 and requests
the State party to provide detailed information in its next periodic report on the specific
measures taken to implement them.

Next report

(27) The Committee recommends that the State party submit its nineteenth, twentieth,
twenty-first and twenty-second periodic reports in a single document by 19 May 2015,
taking into account the treaty-specific reporting guidelines adopted by the Committee at its
seventy-first session (CERD/C/2007/1) and addressing all the points raised in these
concluding observations. The Committee also urges the State party to observe the page
limit of 40 pages for treaty-specific reports and 60-80 pages for the common core
document (see HRI/GEN.2/Rev.6, para. 19).

49. Slovakia

(1) The Committee considered the ninth to tenth periodic reports of Slovakia
(CERD/C/SVK/9-10), submitted in one document, at its 2217th and 2218th meetings
(CERD/C/SR.2217 and 2218), held on 19 and 20 February 2013. At its 2231st meeting
(CERD/CISR. 2231), held on 28 February 2013, it adopted the following concluding
observations.

A. Introduction

(2)  The Committee welcomes the combined ninth to tenth periodic reports of the State
party which is in conformity with the Committee’s reporting guidelines. The Committee
also welcomes the State party’s punctuality and regularity in submitting its periodic reports
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and the opportunity thus provided to engage in a constructive and continuing dialogue with
Slovakia. It thanks the large delegation of the State party for its ora presentation and
responses to the Committee' s questions and comments.

B. Positive aspects

(3 The Committee notes with appreciation a number of legidative and policy
devel opments towards the elimination of racial discrimination, including:

(@  The amendment to the Anti-Discrimination Act which will go into effect as
of 1 April 2013 regulating temporary special measures aimed at eliminating disadvantages
based, inter aia, on race, ethnicity, gender, and promoting equal opportunities for work, in
compliance with relevant European Union Directives;

(b)  The establishment in 2012 of the Office of the Plenipotentiary of the
Government for National Minorities operating as an advisory body;

(c) Therevision in August 2011 of the National Action Plan for the Decade of
Roma Inclusion 2005-2015 for the years 2011-2015 and the adoption in January 2012 of
the Strategy for the Integration of Roma up to 2020, in line with the European Commission
framework and in consultation with civil society organizations;

(d)  The adoption in June 2011 of the Conception to Combat Extremism for the
years 2011-2014;

(e)  The adoption in May 2009 of the fifth Action Plan for the Prevention of All
Forms of Discrimination, Racism, Xenophobia and Other Expression of Intolerance for the
period 2009-2011 and the setting up in 2011 of the Committee for the Prevention and
Elimination of Racism, Xenophobia, Anti-Semitism and Other Forms of Intolerance.

(49  The Committee welcomes the ratification of the following international instruments
during the period under consideration:

(@  The Convention on the Rights of Persons with Disabilities and its Optional
Protocol, on 26 May 2010;

(b)  The Optiona Protocol to the International Covenant on Economic, Socia and
Cultural Rights, on 7 March 2012.

C. Concernsand recommendations
Relevant statistical data

(5  While welcoming the information that the 2011 Census contained for the first time
guestions about languages of national minorities, the Committee regrets the lack of data it
previously requested on socio-economic status of persons belonging to minorities, despite
the launch in 2010 of the project entitled “ Statistical Monitoring of the Living Conditions
of Selected Target Groups’ in collaboration with UNDP. The Committee further notes that
the proportion of unidentified persons increased from 1per cent in 2001 to 7 per cent in
2011.

Recalling its revised reporting guidelines (CERD/C/2007/1), the Committee recalls
that disaggregated data by ethnic or national origin on the socio-economic and
cultural status of different groups are useful tools for the State party to enhance the
equal enjoyment by all of the rights enshrined in the Convention. The Committee
requests that the State party include in its next periodic report the results of the
above-mentioned project, namely data on the living conditions of the Roma
community as well as the socio-economic status of other minorities. The Committee
also recommends that the State party address the high proportion of unidentified
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individuals among its population, and diversify its data collection activitiesin order to
obtain accurate information on all ethnic groupsliving in Slovakia.

Racially motivated violence and crimes

(6) The Committee takes note of the figures provided on extremism and racialy
motivated crimes. However, these crimina acts are presented in an amalgamated form and
the information does not contain a detailed breakdown by age, gender and national or ethnic
origin of victims as previously requested by the Committee. Also, while noting the State
party’s efforts to fight extremism, the Committee is concerned at the resurgence of
activities by extremist organizations and the information contained in paragraph 70 of the
State party’s report that extremist groups make use of some loopholes in the Rights of
Assembly Act which prevent the interdiction of extremist activities (arts. 2 and 4).

The Committee recommends that the State party take effective measures to prosecute
hate crimes in an effective manner so as to discourage racist and extremist
organizations. In line with its general recommendation No. 15 (1993) on organized
violence based on ethnic origin, the Committee urges the State party to exercise due
vigilance and readiness in proceeding against such organizations at the earliest
moment and to penalize and prosecute the financing and participation in their
activities. The Committee urges the State party to address any loophole in its
legidation by amending it so as to forbid and prevent activities of extremist
organizations, by disbanding and declaring them illegal as necessary. The Committee
reiterates its request that the State party provide updated statistical data on the
number and nature of hate crimes, convictions and sentences imposed on per petrators,
disaggregated by age, gender and national or ethnic origin of victims and
compensation awar ded, wher e applicable.

Enforcement of the Anti-Discrimination Act

(7)  The Committee takes note of the amendment of 1 January 2012 regarding the
Provision of Legal Aid to Persons in Material Need aiming at increasing the efficiency of
access to justice for victims of racial discrimination. It also notes that the State party refers
to “several natural persons, particularly of Roma ethnic origin” who invoked the Anti-
Discrimination Act (CERD/C/SVK/9-10, para. 140). However, it regrets the information
that the Anti-Discrimination Act is not fully operational, and that lengthy court proceedings
pose an obstacle for victims of racial discrimination who wish to obtain remedies. It is aso
concerned at the low number of complaints despite the prevalence of racist speech and
crimesin the country (arts. 2 and 6).

In the light of its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee recommends that the State party fully enfor ce the Anti-Discrimination
Act and also disseminate information regarding it to the public, in particular to
minorities, informing them of all legal remedies when facing racial discrimination. It
invitesthe State party to address the problem of lengthy court proceedingsfor victims
of racial discrimination by ensuring, inter alia, that the above-mentioned amendment
on legal aid facilitates their access to justice and that the principle of reversing the
burden of proof in civil proceedings is applied in courts in line with article 11 of the
Anti-Discrimination Act. The Committee requests that the State party undertake a
thorough analysis of the low number of complaints and take concrete measures to
address the problem, including by organizing training on non-discrimination for law
enfor cement officials, and judges, focusing on the application of the Convention and
the Anti-Discrimination Act in courts. It finally requests that the State party include
such information in its next periodic report.
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Racist discoursein the media

(8  The Committee remains concerned about the reported increase of hate speech in the
media and on the Internet, including social networks as well as in sports, targeting in
particular Roma, Hungarians and non-citizens. While taking note of legidative measures
taken for the promotion of national minorities' languages on radio and TV programmes, the
Committee believes that additional measures need to be taken to curb hate speech in the
media (arts. 4 and 7).

In accordance with its general recommendations No. 7 (1985) on legidation to
eradicate racial discrimination, No. 15 (1993) and No. 30 (2004) on discrimination
against-non citizens, the Committee recommends that the State party identify
individuals or groups who incite racial hatred against minorities and foreigners,
investigate and apply appropriate sanctions for hate speech by poaliticians,
governmental officials or media professionals. The Committee urges the State party to
take necessary measures to promote tolerance, intercultural dialogue and respect for
diversity, aimed in particular at journalists.

Lack of an independent monitoring body

(99  The Committee notes that the Control and Inspection Service Section is competent
to investigate the criminal activity of Police Force Officers and that both are under the
Ministry of Interior. It further notes the absence of an independent body to monitor and
prosecute the aleged incidents of police brutality against persons belonging to minority
groups, in particular Roma. It also expresses its concern at reported deficiencies during the
investigation of ill-treatment of minorities by Police Officers, where racial motives are not
aways taken into account (art. 4).

The Committee reiterates its recommendation that the State party establish an
independent monitoring mechanism to carry out investigations into crimes involving
police officers. In light of its general recommendation No. 31 (2005), the Committee
urges the State party to take prompt measures to effectively investigate reported hate
crimes and ensure that all crimes with racial motives are prosecuted in line with
national legisation and the Convention, taking into account the gravity of such acts.
The Committee requests the State party to provide information on the number of
complaints of ill-treatment filed against police officers by persons belonging to
minority groups as well as information on the results of investigations into those
complaints and any proceedings undertaken, at both the penal and disciplinary levels.

Stigmatization of and discrimination against minorities, in particular Roma

(10) The Committee reiterates its concern regarding the continued stigmatization of, and
discrimination against Roma and their ongoing precarious socio-economic situation. The
Committee is further concerned about the response provided by the State party
(CERD/C/SVK/9-10, paras. 149-150) that it was not possible to increase the representation
of Romain the police other than by merit, using equal criteriafor all. It also regrets the lack
of information on the number of Roma not only in the Police Force but also in local elected
bodies (art. 5).

The Committee urges the State party to enhance its efforts aimed at combating
discrimination against Roma. In view of its General recommendation No
http://www2.ohchr .or g/english/bodies/cer d/docsGC32.doc32 (2009) on the meaning
and scope of special measures in the International Convention on the Elimination of
Racial Discrimination and its general recommendation No. 27 (2000) on
discrimination against Roma, the Committee recommends that the State party use
data to be published shortly on the living conditions of Roma, in order to ensure that
urgent temporary special measuresfor promoting economic, social and cultural rights
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of Roma are designed and implemented on the basis of need and in consultation with
them. In this context, the Committee also recommends that the State party implement
without delay the amendment of the Anti-Discrimination Act which will regulate as of
1 April 2013 special measures for the most discriminated and disadvantaged groups.
The Committee further requests that the State party take necessary measures to
provide in its next periodic report the number of Roma in the police and in local
elected bodies.

Continued de facto segregation in the education system

(11) Despite some measures taken by the State party, including the 2008 Schools Act and
the December 2011 ruling of the District Court in PreSov, which ordered the desegregation
of Roma pupils in the Mainstream Elementary School in Sarisské Micharany, the
Committee is concerned about:

(@  The ongoing de facto segregation of Roma children in education, with the
practice of Roma only schools or classes,

(b)  The information that Roma children are dramatically overrepresented in
specia classes and “special” schools for children with intellectual disability; as well as the
information that higher financial contributions to “special” schools for students with
intellectual disability as compared to the ones on education of children from socialy
disadvantaged environment may explain this practice;

(c) The lack of enforcement of the 2008 Schools Act and the Anti-
Discrimination Act regarding discrimination and segregation in education as well as the
lack of clear enforcement measures;

(d)  Theinformation that the “Roma reform” re-introducing mandatory pre-school
education for children from families affected by social exclusion might lead to
discrimination and segregation (arts. 2, 3 and 5).

The Committee recommends that the State party strengthen the provisions of the
Strategy for the Integration of Roma up to 2020 and the Revised National Action Plan
for the Decade of Roma Inclusion and ensure they are effectively pursued. To thisend,
the State party isrequested to:

(@ Take all necessary measures to eradicate the practice of segregating
Roma children in the school system and ensure that they enjoy equal opportunitiesin
access to quality education, in light of the Committee’'s general recommendation No.
27 (2000);

(b)  Providefor waysand meansto eliminate the overrepresentation of Roma
students in specialized classes and in special schools by addressing the root causes of
this practice and to integrate them into mainstream education; and increase human
and financial resources for the education of Roma, in addition to organizing training
on Romarightsfor teachersand social personnel;

(c) Take enforcement measures to ensure the effective application of the
Schools and the Anti-Discrimination Acts, including their dissemination in schools as
well as other preventive measuresin order to put an end to the de facto segregation in
education;

(d)  Ensure that mandatory pre-school education is conducted in a manner
that would remove the disparity between children of marginalized groups and the
maj ority population, with the aim of preventing future segregation in education.
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Right to adequate housing for the Roma community

(12) Inlight of the State party’s statement (CERD/C/SVK/9-10, para. 162) that the lack
of access of Roma to adequate housing is the most serious problem which has largely
remained the same since the last review, the Committee expresses its serious concern that:

@ Limited measures have been undertaken towards promoting Roma’s right to
adequate housing and ending spatia segregation; and that some Roma settlements, in
particular in Eastern Slovakia lack basic facilities such as sanitation, electricity, drinking
water, sewage system and waste disposal;

(b) Walls and barriers have been erected in some areas including PreSov,
Michalovce, Partizanske or TrebiSov, to segregate Roma from the rest of the population;

(c) Roma Reform’s proposed measure alowing them to buy the land in the
current settlements with the aim of improving their living conditions may increase the
segregation of this community;

(d)  Forced evictions and demolitions of Roma settlements are taking place
without alternatives for Roma. The Committee aso regrets the lack of updated information
on the situation of Roma from Plavecky Stvrtok (arts. 2, 3 and 5).

In light of its general recommendation No. 27 (2000), the Committee recommends that
the State party:

(&)  Effectively implement the Revised National Action Plan and the Strategy
for the Integration of Roma by ensuring the right to adequate housing for Roma
without discrimination and segregation in view of the importance of this right for
their enjoyment of other rightsenshrined in the Convention, in particular therightsto
health, education and employment;

(b)  Ensure the involvement of Roma and associations representing them,
together with therest of the population, in housing project construction, rehabilitation
and maintenance; promote intercultural dialogue aimed at addressing the deep rooted
distrust that manifestsitself in the construction of anti-Roma walls;

(©) Ensure that all efforts aiming at facilitating access to adequate housing
and improving living conditions of Roma are made in conjunction with Roma and
their organizations and that increased efforts are made to eradicate residential
segregation bearing in mind the Committee's general recommendation No. 19 (1995)
on racial segregation and apartheid,;

(d) Put an end to forced evictions and demolitions of Roma settlements
without prior notice and when such demolitions are necessary provide adequate and
appropriate alternative housing solutions for them, and include in its next periodic
report any measurestaken to addressthe situation of Roma in Plavecky Stvrtok.

The sterilization of Roma women without their full and infor med consent

13.  While noting three judgements of the European Court of Human Rights against
Slovakia on forced sterilization of Roma women, the Committee draws the attention to the
lack of effective investigation by the State party regarding this practice throughout the
country and the lack of compensation to the victims (arts. 2, 5 and 6).

The Committee recommends that the State party implement fully recent decisions of
the European Court of Human Rights and ensure full reparation and compensation
for all victims of these practices. The Committee urges the State party to thoroughly
investigate all incidents of forced sterilization of Roma women and prosecute those
responsible. Bearing in mind its general recommendation No. 25 (2000) on gender-
related dimensions of racial discrimination, the Committee encour ages the State party
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to adopt appropriate measures, including the implementation of the 2012 Decree
related to the cases of illegal sterilization of women and the organization of special
training for all medical staff on how to obtain informed consent before carrying out
sterilization, on sensitization of medical staff on respecting diversity of members of the
Roma community.

Awar eness-raising activitieson human rights and the Convention

(14) The Committee notes a persistent negative perception of the majority population
towards the minorities, particularly Roma (art. 7).

The Committee recommends that the State party further organize human rights
training to foster an awareness of tolerance, interethnic dialogue and harmony,
targeting in particular law enforcement officials, judges, teachers, medical staff and
social workers.

Mandate of the Slovak National Centre for Human Rights

(15) The Committee is concerned that the Slovak National Centre for Human Rights
(NCHR) which was granted B status in October 2007 by the International Coordinating
Committee (ICC) of national human rights institutions has lost its accreditation in 2012 and
that the State party has not undertaken necessary measures to ensure its compliance with
the principles relating to the status of nationa institutions for the promotion and protection
of human rights (Paris Principles) . It regrets the lack of adequate financia and human
resources to empower the NCHR with necessary means in disseminating the Anti-
Discrimination Act and assisting victims of racial discrimination (art. 2).

Recalling its general recommendation No. 17 (1993) on the establishment of national
institutions to facilitate the implementation of the Convention, the Committee
recommends that the State party strengthen the NCHR’s independence and mandate
and provide it with financial and human resourcesin order to efficiently fight against
discrimination. It encourages the State party to ensure that the NCHR is able to
function in compliance with the Paris Principles and be in a position to apply
successfully for accreditation.

Responsibility of the State party to implement the Convention

(16) The Committee notes with concern that the State party describes the autonomy of
local self-governing bodies as a mgjor obstacle to achieving non-discrimination in access to
social housing for the Roma community (CERD/C/SVK/9-10, para. 203), including
implementing the Committee’'s recommendations regarding the situation in Dobsina
(Communication No. 31/2003, Mrs L.R. et al.). It expresses its concern at the apparent
limited effectiveness of the State party’ s reaction to some of the decisions of local bodiesin
denying Roma access to housing and in other cases financing the construction of walls to
separate Roma settlements from the rest of the population (arts. 2 and 5).

The Committee recommends that the State party take effective measures to
implement the Convention and ensure that the principle of self-governance of local
and regional bodies does not hamper its international human rights obligations to
promote economic, social and cultural rights of disadvantaged or discriminated
groups, as per the Convention.

It reiterates its recommendation that the State party implement its recommendations
on communications under article 14 of the Convention, in particular the situation in
Dobsina and include updated information in its next periodic report.
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D. Other recommendations
Ratification of other treaties

(17) Bearing in mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying international human rights treaties which it has not yet
ratified, in particular treaties with provisions that have a direct relevance to communities
that may be the subject of racia discrimination, such as the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families.

Follow-up to Durban Declaration and Programme of Action

(18) Inlight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Consultations with or ganizations of civil society

(19) The Committee recommends that the State party continue consulting and expanding
its dialogue with organizations of civil society working in the area of human rights
protection, in particular in combating racial discrimination, in connection with the
preparation of the next periodic report and the follow-up to these concluding observations.

Dissemination

(20) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the official and other
commonly used languages, as appropriate.

Common core document

(21) Noting that the State party submitted its core document in 2002
(HRI/CORE/1/Add.120), the Committee encourages the State party to submit an updated
core document, in accordance with the harmonized guidelines on reporting under the
international human rights treaties, in particular those on the common core document, as
adopted by the fifth Inter-Committee Meeting of the human rights treaty bodies held in
June 2006 (HRI/GEN.2/Rev.6, chap. I).

Follow-up to concluding observations

(22) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 6, 8, 11 and 16 above.

Par agraphs of particular importance

(23) The Committee also wishes to draw the attention of the State party to the particular
importance of the recommendations in paragraphs 5, 12, 13 and 15 above and requests the
State party to provide detailed information in its next periodic report on concrete measures
taken to implement these recommendations.
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Preparation of the next periodic report

(24) The Committee recommends that the State party submit its eleventh and twelfth
periodic reports in a single document by 28 May 2016, taking into account the specific
reporting guidelines adopted by the Committee during its seventy-first session
(CERD/C/2007/1), and addressing al the points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports and 60-80 pages for the common core document
(HRI/GEN.2/Rev.6, chap. I, para. 19).

50. Tajikistan

(1) The Committee considered the sixth to eighth periodic report of Tgikistan
(CERD/C/TJK/6-8), submitted in one document, at its 2171st and 2172nd meetings
(CERD/C/SR.2171 and CERD/C/SR.2172), held on 8 and 9 August 2012. At its 2185th
meeting (CERD/C/SR.2185), held on 17 August 2012, it adopted the following concluding
observations.

A. Introduction

(2) The Committee welcomes the combined sixth to eighth periodic report submitted by
the State party albeit with adelay. It appreciates the presence of a high-level delegation, the
frank and constructive responses provided to the questions and comments raised by
Committee members.

(3 The Committee notes with satisfaction that the State party’s report generaly
complies with the reporting guidelines.

B. Positive aspects

(4) The Committee welcomes a number of positive developments and activities
undertaken by the State party in fighting racial discrimination, and promoting diversity,
including:

(@  The amendment of the Criminal Code in May 2004 establishing aggravated
circumstances for racia discrimination;

(b)  The new Crimina Procedure Code of April 2010 enshrining the principle of
non-discrimination into criminal proceedings;

(c) The new Code of Administrative Offences of 1 April 2009 insofar as it
prohibits the dissemination of racist products;

(d) The Act on the State language of 5 October 2009 enshrining the right of
ethnic groups and peoples to use their own language without restriction.

(5) The Committee notes the establishment on 20 March 2008 of the Office of the
Ombudsman for Human Rights.

(6) The Committee also notes a number of measures taken during the period under
review to combat human trafficking, including a comprehensive programme for the period
20062010, approved by Government Decree No. 213 on 6 May 2006.

(7)  The Committee welcomes the Cultural Development Programme for the period
2008-2015, approved by Government Decision No. 85 of 3 March 2007.

C. Concerns and recommendations
Relevant data

(80 The Committee notes that the State party has conducted a general census in 2010
and has included some statistical data in the periodic report. However, the Committee
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regrets the absence of disaggregated data on the ethnic composition of the population and
on relevant socioeconomic indicators on the enjoyment of the rights under the Convention
by members of various groups, in particular minorities and non-citizens (employment,
education, health care), which data are necessary to assess progress and difficulties in
implementing the provisions of the Convention (arts. 1 and 5).

Recalling its revised reporting guidelines (CERD/C/2007/1), the Committee reiterates
its view on the importance of compiling disaggregated data on the ethnic composition
of the population, and recalls that accurate disaggregated data by ethnic or national
origin, and incorporating a gender perspective, on the socioeconomic and cultural
status and conditions of the various groupsin the population are a useful tool for the
State party to take necessary measures to secure the equal enjoyment of the rights
under the Convention to all and to avoid discrimination on ethnic and national
grounds.

Definition of racial discrimination

(9  While noting that article 7 of the Labour Code on equal opportunities provides a
definition of racia discrimination which is close to the one provided in article 1 of the
Convention, the Committee reiterates its concern about the absence in the State party’s
legislation of similar provisions covering other social areas. It also regrets that, although the
provisions of the Convention may be directly invoked before national courts, there is no
instance of application of the Convention by the courts (arts. 1 and 2).

The Committee recommends that State party review its position that a definition of
racial discrimination in line with the Convention is not necessary on the assumption
that judges may directly apply the provisions of the Convention. It urges the State
party to include in its legislation a definition of racial discrimination in line with the
Convention, covering all fields of public and private life and further raise the
awar eness of judges on international nor ms applicable at the national level.

Criminalization of racial discrimination

(10) The Committee notes the existence of a number of legal provisions prohibiting racial
discrimination in the Penal, Labour and Administrative Codes. However, it regrets that the
State party has yet to adopt comprehensive legislation on racia discrimination and notes
that the existing provisions are not in full compliance with the article 4 of the Convention,
including the absence of criminalization for incitement to racial discrimination and acts of
racially motivated violence (art. 4).

The Committee reiterates its view that the enactment of comprehensive legislation on
offences of racial discrimination would be a valuable tool for the State party to
combat racial discrimination. Considering the mandatory character of the provisions
of article 4 and in accordance with its general recommendation No. 15 (1993) on
article 4 of the Convention, the Committee recommendsthat the State party review its
legidation so asto cover all elements of article 4 of the Convention and ensure that it
is effectively enforced.

Absence of court caseson racial discrimination

(11) The Committee notes the information provided by the State party regarding the
absence of complaints regarding acts of racia discrimination lodged with courts or the
Office of the Ombudsman (arts. 2 and 6).

Recalling its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee is of the view that the absence of complaints of acts of racial
discrimination is not necessarily positive. The Committee reiterates its previous
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recommendation (CERD/C/65/CO/8, para. 20) that the State party undertake an in-
depth analysis on the absence of complaints and assess whether it should take further
measures to prevent and combat acts of racial discrimination, as well as to provide
remedies to victimsin accordance with the Convention, taking into account the above-
mentioned general recommendation.

Participation in public and political life

(12) The Committee takes note of specific data provided by the State party on the
representation of persons belonging to ethnic groups in public life, civil service, loca
assembly and the judiciary. However, the Committee remains concerned at the low level of
representation of these persons within the Parliament (arts. 1, 2 and 5).

The Committee encourages the State party to continue its efforts in increasing the
participation of persons belonging to ethnic minority groups, including women, into
public and poalitical life. It recommends that the State party improve representation of
these persons within the Parliament and other public institutions, including through
the adoption of special measures.

Situation of Roma community

(13) The Committee notes the assessment made by the State party on the precarious
situation of Roma community and their stigmatization. It expresses regret on the absence of
aconcrete plan or strategy to protect Roma against discrimination and stigmatization and to
promote their economic, social and cultural rights (art. 5).

The Commiittee, recalling its general recommendation No. 27 (2000) on discrimination
against Roma, recommends that the State party adopt a strategy with a view to
improving the situation of Roma, ensuring their protection against discrimination and
stigmatization and promoting their rights to education, employment, housing and
health care. The Committee encourages the State party to organize awareness-raising
campaigns to promote tolerance, understanding and solidarity within its population
towards Roma community.

Situation of refugees, asylum seekers and stateless persons, including access to
citizenship

(14) The Committee is concerned about restrictions on refugees’ freedom of movement
and right to choose their place of residence. It remains concerned about challenges faced by

refugees and asylum seekers in terms of employment, access to public services, education
and citizenship and about the number of long-time stateless persons (art. 5).

The Committee recommendsthat the State party:

(@ Lift the regulation forbidding refugees to live in specific areas, in
particular in Dushanbe and Kjujand;

(b) Takeall the necessary measures to ensure that refugees enjoy the rights
towork, health care and education;

(c) Ensuretheappropriate protection to refugee children;

(d) Resolve the problem of the stateless persons and consider ratifying the
1954 Convention relating to the Status of Stateless Persons and the 1961 Convention
on the Reduction of Statelessness;

(e)  Speedily conclude ongoing legislative efforts, with the assistance of the
United Nations High Commissioner for Refugees, to adopt a new Law on Citizenship
and revise the Refugee L aw.
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Combating human trafficking

(15) The Committee notes that Tgjikistan continues to be a source of trafficking in
women and children, in particular those from vulnerable groups, including minorities,
refugees and asylum seekers (art. 5).

The Committee encourages the State party to continue its efforts in combating this
scourge by prosecuting perpetrators, providing reparation to victims of trafficking
and cooper ating with neighbouring States.

Discriminatory law against non-citizens

(16) The Committee expresses its concern regarding the amendment of the Family Code
in 2011 which restricts the right of foreigners and stateless persons, including migrants, to
marry Tajik women by requiring legal residence in the country for at least one year and a
mandatory prenuptial agreement providing the Tajik spouse with a dwelling. The
Committee regrets this provision which has a discriminatory effect, in violation of the
Convention (arts. 2 and 5).

In the light of its general recommendation No. 30 (2005) on discrimination against
non-citizens, the Committee recommends that the State party review its legidation to
bring it into full compliance with its international obligations and the Convention, in
particular the State party should ensure that non-citizens are afforded effective
enjoyment of the rights mentioned in article 5 of the Convention without
discrimination. The Committee recalls that State parties have the duty to ensure that
legidative guarantees againgt racial discrimination apply to non-citizens regar dless of
their immigration status, and that the implementation of legislation does not have a
discriminatory effect on non-citizens. The Committee recommends that the State
party take this into account in the new law on citizenship in order to find other ways
and means to protect Tajik women while avoiding discrimination on ethnic or
national ground.

M andate of the Ombudsman

(17) The Committee is concerned by the fact that the Ombudsman has yet to efficiently
contribute to the implementation of the Convention and does not seem to work
independently from the Government (art. 2).

The Committee encourages the State party to guarantee the independence of the
Office of the Ombudsman by providing it with adequate human and financial
resources to carry out its mandate, including promoting and monitoring the rights
under the Convention. The Committee further encourages the State party to take
necessary measures to raise the level of the Ombudsman Office or to establish a
national human rights institution in compliance with the principles relating to the
status of national institutions for the promotion and protection of human rights (Paris
Principles), recommendations accepted during the universal periodic review by the
Human Rights Council.

Promotion of minority languages

(18) The Committee reiterates its concern regarding the lack of textbooks for children
belonging to minority groups and the lack of qualified teachers for minority languages.
While noting efforts to promote languages spoken at the universal level, such as Russian
and English, the Committee is of the view that this should not be done at the expense of
languages of minority groups (art. 5).

The Committee encourages the State party to continue its effortsto ensure supplies of
school textbooks in minority languages. Furthermore, the Committee recommends
that the State party set up training programmes for teachers for minority students
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including mother-tongue vocational training. The Committee also encourages the
State party to strengthen its effortsto provide education, particularly at the secondary
and higher levelsin or of minority languages, according to the needs and wishes of
per sons belonging to such groups.

Participation of civil society organizations

(19) Despite the information provided by the State party on the involvement of non-
governmental organizations in the finalization of the report, the Committee regrets the lack
of an alternative report and the absence of any information from such organizations (art. 2).

The Committee recommends that the State party continue to seek the involvement of
non-governmental organizations in the preparation of its next periodic report and
facilitate their participation at the next reporting session.

D. Other recommendations
Follow-up to Durban Declaration and Programme of Action

(20) Inthelight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 by the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the Outcome Document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Amendment to article 8 of the Convention

(21) The Committee recommends that the State party ratify the amendments to article 8,
paragraph 6, of the Convention, adopted on 15 January 1992 at the Fourteenth Meeting of
States Parties to the Convention and endorsed by the General Assembly in its resolution
47/111. In this connection, the Committee cites General Assembly resolutions 61/148,
63/243 and 65/200, in which the Assembly strongly urged States parties to accelerate their
domestic ratification procedures with regard to the amendment to the Convention
concerning the financing of the Committee and to notify the Secretary-General
expeditiously in writing of their agreement to the amendment.

Dissemination

(22) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the officia and other
commonly used languages, as appropriate.

Common cor e document

(23) The Committee encourages the State party to regularly update its core document
(HRI/CORE/1/Add.128) submitted in 2004 in accordance with the harmonized guidelines
on reporting under the international human rights treaties, in particular those on the
common core document, as adopted by the fifth Inter-Committee Meeting of the human
rights treaty bodies held in June 2006 (HRI/GEN.2/Rev.6, chap. I).

Follow-up to concluding observations

(24) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
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within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 13 and 14 above.

Paragraphs of particular importance

(25) The Committee also wishes to draw the attention of the State party to the particular
importance of recommendations in paragraphs 9, 16 and 17 above and requests the State
party to provide detailed information in its next periodic report on concrete measures taken
to implement these recommendations.

Preparation of the next report

(26) The Committee recommends that the State party submit its ninth to eleventh
periodic reports in a single document by 10 February 2016, taking into account the specific
reporting guidelines adopted by the Committee during its seventy-first session
(CERD/C/2007/1), and addressing al the points raised in the present concluding
observations. The Committee also urges the State party to observe the page limit of 40
pages for treaty-specific reports and 60-80 pages for the common core document
(HRI/GEN.2/Rev.6, chap. I, para. 19).

51. Thailand

(1) The Committee considered the first to third periodic reports of Thailand
(CERD/C/THA/1-3), submitted in one document, at its 2173rd and 2174th meetings
(CERD/CISR.2173 and 2174), held on 9 and 10 August 2012. At its 2193rd meeting
(CERD/C/SR.2193), held on 24 August 2012, it adopted the following concluding
observations.

A. Introduction

(2) The Committee welcomes the combined periodic report submitted by the State party,
which conforms to the Committee’ s guidelines for the preparation of treaty-specific reports,
despite the delay in submitting. The Committee also welcomes the submission of the
common core document (HRI/CORE/THA/2012).

(3 The Committee appreciates the open and frank dialogue it had with the large
interministerial and high-level delegation and welcomes the supplementary information
provided during the consideration of the report.

B. Positive aspects

(49  The Committee welcomes the following legidlative and other measures taken by the
State party:

(@ The adoption of the 2012 Comprehensive Strategy on Resolving the
Problems of Irregular Migrants;

(b)  The adoption of the 2008 Civil Registration Act (No. 2), which allows for the
registration of all persons born in the State party, irrespective of the origin or status of the
parents;

(c)  Thealocation of moneys from a public budget to compensate the victims of
the violence in the southern border provinces and to implement the Development Plan for
the Specia Areain the Southern Border Provinces for 2009-2012;

(d)  The adoption of the 2008 Prevention and Suppression of Human Trafficking
Act.

(5) ' The Committee notes with satisfaction the ratification by the State party of two
Optional Protocols to the Convention on the Rights of the Child, namely on the sae of
children, child prostitution and child pornography, and on the involvement of children in
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armed conflict, in 2006; the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, in 2007; and the Convention on the Rights of Persons
with Disabilities, in 2008.

(6) The Committee appreciates the consultative approach adopted by the State party in
the preparation of the State report.

C. Concerns and recommendations
Domestic application of the Convention

(7)  Noting the State party’s dualist system of reception of internationa treaties, the
Committee expresses concern that the State party has not taken sufficient measures to
incorporate the provisions of the Convention in its domestic law.

The Committee urgesthe State party to take stock of existing legislation governing the
elimination of racial discrimination, with a view to taking the most appropriate
approach to give effect to all provisions of the Convention. The Committee also
recommends that, in this regard, the State party take account of the relevant
recommendationsin the present concluding observations.

The inter pretative declaration

(8 The Committee is concerned that the interpretative declaration on the Convention
made by the State party, according to which it does not recognize any obligation beyond the
confines of its Constitution and law, is incompatible with the obligation of the State party
under article 2 of the Convention to use all means, including legislation, to prohibit and
bring racial discrimination to an end (art. 2).

The Committee urges the State party to build on the momentum gained through the
universal periodic review commitment to lift reservations to international human
rightstreaties, and withdraw itsinter pretative declaration on the Convention.

Definition and criminalization of racial discrimination

(99 The Committee notes with concern the absence of legal provisions defining and
prohibiting racial discrimination in the State party, which are critical to enabling the
prosecution of acts of racial discrimination and the seeking of redress for violations (arts. 1,
2andb).

The Committee urges the State party to introduce a definition of racial discrimination
into its legidation, in accordance with article 1, paragraph 1, of the Convention, and
to make it an offence punishable by law. To this end, it also recommends that direct
and indirect discrimination, in all fields of public life, including those outlined in
article 5 of the Convention, be defined in the State party’s administrative and civil
laws.

Systematic review of national and local policies

(10) Referring to paragraph 47 of the State report, according to which none of the State
party’s laws is discriminatory, the Committee expresses concern that it has not been
ascertained that systematic analysis of the possible discriminatory effects of laws and
policiesis undertaken by the State party (art. 2 (¢)).

The Committee recommends that the State party ensure that procedures arein place
for the review of governmental, national and local policies and laws, with a view to
guaranteeing that they do not have any discriminatory impact on any particular
ethnic group.
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Reservation to article 4

(11) Noting that the State party is considering the withdrawal of the reservation to article
4, the Committee is nevertheless concerned that the reservation, which interprets article 4 to
require legislation “where it is considered that the need arises’, is vague and possibly
inconsistent with the obligation of States parties to enact laws prohibiting the dissemination
of al ideas based upon racia superiority and hatred. The Committee also notes with
concern that existing legal provisions, including those of sections 83-88, 206, 207 and 393
of the Criminal Code, fall short of the requirements of article 4 (arts. 2 and 4).

Recalling its general recommendation No. 15 (1993) on article 4, which stipulates that
the provisions of article 4 are mandatory and preventive, the Committee urges the
State party to withdraw its reservation to article 4 of the Convention and to
incorporateinto its Criminal Code the offences proscribed by article 4.

Court caseson racial discrimination

(12) The Committee notes with concern the lack of information on court decisions
relating to racial discrimination. It also expresses concern about the obstacles to access to
justice experienced by members of ethnic groups, including their limited knowledge of their
rights, as well as language, geographical and financial barriers (arts. 5 (a) and 6).

Recalling its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee recommends that the State party collect data on court decisions
relating to racial discrimination, with a view to assessing the effectiveness of laws and
policies aimed at eliminating racial discrimination. The Committee requests that the
State party include such information in its next periodic report. Moreover, drawing
attention to its general recommendation No. 26 (2000) on article 6 of the Convention,
the Committee recommends that the State party raise the public’s awareness of the
Convention as well as of laws adopted pursuant to the Committee’s recommendation
in paragraph 7 above, and ensure that members of ethnic groups can avail themselves
of legal remedies.

Equality in the enjoyment of civil and palitical rights

(13) The Committee is concerned at the restrictions to the right of naturalized Thais to
participate in, and stand for, elections (art. 5 (¢)).

The Committee urges the State party to accord equal civil and political rights to all
citizensirrespective of the mode of acquisition of the citizenship.

Accessto citizenship

(14) While welcoming the setting of the target of granting of legal status to about
300,000 persons within a time frame of three years and measures such as the adoption of
the 2008 Civil Registration Act (No. 2), the Committee is nevertheless concerned at the
large number of persons in the State party €eligible for citizenship but who are currently
stateless. The Committee is further concerned at the subsequent denial of their civil and
political rights as well as economic and social rights. Moreover, while noting that the State
party’s legidation allows for the registration of al persons born in the State party, the
Committee remains concerned that a large number of births, particularly among ethnic
groups and migrants, are not registered. The Committee reminds the State party that lack of
birth registration is a contributing factor to statel essness (art. 5 (d)).

The Committee urges the State party to take effective measures to address the
obstacles encountered in the acquisition of citizenship by those who qualify for it,
including with regard to obtaining the required documentation from local authorities.
Bearing in mind its general recommendation No. 30 (2004) on discrimination against
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non-citizens, the Committee also recommends that the State party strengthen its
effortsto facilitate the registration of births, including by allowing late registration as
well as registration through the health-care system. The Committee further
encour ages the State party to accede to the 1954 Convention relating to the Status of
Stateless Persons and the 1961 Convention on the Reduction of Statelessness.

Self-identification

(15) The Committee expresses concern at the categorization used by the State party for
identifying specific groups, such as rootless persons, aliens, unsurveyed persons, persons
with status problems, referred to in paragraphs 11 to 40 of the State report (arts. 1 and 2).

The Committee recommendsthat the State party review the policy of categorization of
the various groups in its territory guided by the principle of self-identification
contained, inter alia, in general recommendation No. 8 (1990) and revise its
terminologiesin order to avoid discrimination against these groups.

Moreover, referring to the State party’s support for the adoption of the United
Nations Declaration on the Rights of Indigenous Peoples, the Committee encourages
the State party to affirm in itslegislation the rights of indigenous peoples, in line with
the Declaration, and also to consider acceding to International Labour Organization
Convention No. 169 (1991) on Indigenous and Tribal Peoples in Independent
Countries.

Ethnic groupsliving in forests

(16) The Committee is concerned that the various forestry and environment protection
laws may have a discriminatory effect on ethnic groups living in forests. The Committee is
also concerned that it has not been assured how the free and prior informed consent of those
groups is guaranteed in decision-making processes affecting them (arts. 1, 2 and 5).

Notwithstanding Constitutional Court decison No. 33/2554 of November 2011, the
Committee urges the State party to review the relevant forestry laws in order to
ensure respect for ethnic groups way of living, livelihood and culture, and their right
to free and prior informed consent in decisions affecting them, while protecting the
environment.

Vulnerable ethnic groups

(17) The Committee is concerned about the inadequate access to social welfare and
public services by certain ethnic groups because of language barriers and the limited
availability of such services where these groups live. The Committee also regrets the lack
of data to monitor the progress achieved in improving their situation (arts. 5 (€) and 2, para.
2).

The Committee calls on the State party to continue efforts aimed at improving the
enjoyment of economic and social rights by all ethnic groups, including by
implementing special measures so as to speed up the achievement of equality in the
enjoyment of human rights. In thisregard, the Committee refers the State party to its
general recommendation No. 32 (2009) on the meaning and scope of special measures
in the International Convention on the Elimination of All Forms of Discrimination.

Moreover, noting the State party’sintention to collect and produce disaggregated data
on the implementation of its National Human Rights Plan of Action, the Committee
recommends that the State party also collect data on the enjoyment of economic,
social and cultural rights by ethnic groups.

GE.13-43849



A/68/18

GE.13-43849

Risk of disappearance of certain ethnic languages

(18) The Committee notes with concern that some ethnic languages in the State party are
at risk of disappearance. Moreover, while taking note of pilot projects announced by the
State party for the teaching of ethnic languages in schools, the Committee remains
concerned that many ethnic children have limited opportunities to learn their language (art.

5 (€)).

The Committee calls on the State party to strengthen efforts to protect and conserve
ethnic languages and to allocate the necessary resources for the promotion of the
teaching of ethnic languagesin schools.

Negative ster eotypes and pr e udices

(19) The Committee expresses concern at negative stereotypes and prejudices about
ethnic groups that are conveyed by the media (art. 7).

The Committee recommends that the State party take measuresto eliminate negative
stereotypes about ethnic groups and to raise awar eness among media professionals of
their responsibility not to disseminate stereotypes and prejudices and to avoid giving
accounts of incidents involving ethnic groups in ways that stigmatize the group as a
whole.

Situation of M alayu women

(20) The Committee is concerned by reports that Malayu women are facing double
discrimination in many fields of political and socid life (arts. 2, 5 (d)).

Bearing in mind the intersectionality of ethnicity and religion in certain circumstances
and taking into account the Committee’s general recommendation No. 25 (2000) on
gender-related dimensions of racial discrimination, the Committee urges the State
party to take the necessary measures, including legidative ones, to ensure, in
accordance with the Convention, the equal treatment and non-discrimination of
M alayu women.

Special laws application in the southern border provinces

(21) Notwithstanding the measures taken by the State party, such as the dissemination of
“human rights cards’ and the lifting of the emergency decree in some districts, the
Committee remains seriously concerned at the discriminatory impact of the application of
the specia laws in force in the southern border provinces, including reports of identity
checks and arrests carried out on the basis of racia profiling, as well as reports of torture
and enforced disappearance of Malayu Thais. The Committee is further concerned at the
risk of serious human rights violations in the enforcement of these laws as well as at the
absence of a mechanism of oversight of their application (arts. 2 and 5 (a, b, d)).

Recalling its general recommendation No. 31 (2005) on the prevention of racial
discrimination in the administration and functioning of the criminal justice system,
the Committee urges the State party to take concrete measures to eradicate the
practice of identity checks and arrests based on racial profiling in the application of
the special laws in the southern border provinces. The Committee also recommends
that, in addition to providing compensation to persons affected by incidents in the
southern border provinces, the State party:

(@) Continuoudly assess the need for the special laws and establish an
independent mechanism to monitor their enforcement;

(b) Review the special laws with a view to meeting international human
rights standards, particularly thosein regard to the prevention of torture;
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(c)  Thoroughly investigate all allegations of human rights violations and
prosecute those found responsible.

The Committee requests that the State party provide in its next periodic report
information on the impact of the strategies implemented by the Internal Security
Operations Center as well as of the Development Plan for the Special Area in the
Southern Border Provinces for 2009-2012, including on finding durable solutions to
the conflict in the area.

Exploitation of migrants

(22) While noting the measures taken by the State party aimed at curbing exploitation
and abuse of migrant workers and the applicability of the Labour Protection Act to al
workers irrespective of their immigration status, the Committee is nonethel ess concerned at
reports of abuse and exploitation of migrant workers, in particular of those with irregular
status (art. 5 (€)).

Bearing in mind its general recommendation No. 30 (2004) on discrimination against
non-citizens, the Committee recommends that the State party explore the need for
specific protections for migrant workers in addition to those provided for by the
Labour Protection Act and revise the system for granting and terminating work
permits so as to reduce migrant workers vulnerability to exploitation and abuse by
their employers. The Committee also recommends that the State party assess the
effectiveness of mechanismsin place to receive complaints of violation of labour rights
and their accessibility by migrant workers.

Discrimination against migrant women

(23) While noting the explanation provided by the State party according to which the
draft regulation requiring the return of pregnant migrant women to their country of origin to
give birth was still under discussion, the Committee remains concerned that such measures
would constitute a discrimination against migrant women (art. 5 (€)).

The Committee recommends that the State party abandon the proposal to return
pregnant migrant women to their country of origin to give birth and ensure that
regulations and legidation on migrants respect their human rights. The Committee
also requests that the State party provide in its next periodic report information on
access to health care by documented and undocumented migrant women.

Human trafficking

(24) The Committee notes the information provided by the delegation on measures
adopted by the State party to combat trafficking in human beings, but regrets the lack of
information on the impact of these measures (art. 5 (€)).

The Committee requests the State party to provide in its next periodic report
information on the impact of measures taken on the incidence of human trafficking,
on how such measures address the root causes of trafficking, and on the prosecution
of cases of trafficking.

Asylum seekersand refugees

(25) While welcoming the State party’s generosity in hosting a large number of refugees
from neighbouring countries, the Committee is concerned that the State party’s enactments,
including the Provincial Admission Board screening procedures as well as those under the
national Immigration Act, fall short of international standards for the protection and
treatment of refugees and asylum seekers. Moreover, noting the information provided
during the dialogue according to which humanitarian assistance is provided to Rohingyas

GE.13-43849



A/68/18

GE.13-43849

coming into the State party, the Committee expresses concern at reports of members of the
group being turned back to sea (arts. 1 and 2).

The Committee recommends that the State party adopt appropriate legislation and
procedures for the protection of refugees and asylum seekers, in line with
international human rights standards. The Committee also urges the State party to
take measures to prevent any further expulsion of Rohingyas seeking asylum, and to
give them access to the United Nations High Commissioner for Refugees and
registration through the Provincial Admission Board mechanism. Furthermore, the
Committee encourages the State party to pursue the universal periodic review
commitment to review its position on the 1951 Convention relating to the Status of
Refugees and the 1967 Protocol ther eto.

D. Other recommendations
Ratification of other treaties

(26) Bearing in mind the indivisibility of all human rights, the Committee encourages the
State party to consider ratifying those international human rights treaties which it has not
yet ratified, namely, the International Convention on the Protection of the Rights of all
Migrant Workers and Members of Their Families and the International Convention for the
Protection of All Persons from Enforced Disappearance.

Follow-up to the Durban Declaration and Programme of Action

(27) Inthelight of its general recommendation No. 33 (2009) on follow-up to the Durban
Review Conference, the Committee recommends that the State party give effect to the
Durban Declaration and Programme of Action, adopted in September 2001 at the World
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance,
taking into account the outcome document of the Durban Review Conference, held in
Genevain April 2009, when implementing the Convention in its domestic legal order. The
Committee requests that the State party include in its next periodic report specific
information on action plans and other measures taken to implement the Durban Declaration
and Programme of Action at the national level.

Declaration under article 14

(28) The Committee encourages the State party to make the declaration under article 14
recognizing the competence of the Committee to receive and consider individua
complaints.

Amendment to article 8

(29) The Committee recommends that the State party ratify the amendment to article 8,
paragraph 6, of the Convention, adopted on 15 January 1992 at the Fourteenth Meeting of
States Parties to the Convention and endorsed by the General Assembly in its resolution
47/111. In this connection, the Committee recalls General Assembly resolutions 61/148,
63/243 and 65/200, in which the Assembly strongly urged States parties to accelerate their
domestic ratification procedures with regard to the amendment to the Convention
concerning the financing of the Committee and to notify the Secretary-General
expeditioudly in writing of their agreement to the amendment.

Dissemination

(30) The Committee recommends that the State party’s reports be made readily available
and accessible to the public at the time of their submission, and that the observations of the
Committee with respect to these reports be similarly publicized in the officia and other
commonly used languages, as appropriate.
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Dialogue with civil society

(31) The Committee recommends that the State party continue its dialogue with civil
society organizations working in the area of human rights protection, in particular in
combating racial discrimination, in connection with the implementation of the present
recommendations and the preparation of the next periodic report.

Follow-up to concluding observations

(32) In accordance with article 9, paragraph 1, of the Convention and rule 65 of its
amended rules of procedure, the Committee requests the State party to provide information,
within one year of the adoption of the present concluding observations, on its follow-up to
the recommendations contained in paragraphs 20, 21 and 25 above.

Paragraphs of particular importance

(33) The Committee also wishes to draw the attention of the State party to the particular
importance of recommendations 16, 23 and 24 above, and requests the State party to
provide detailed information in its next periodic report on concrete measures taken to
implement these recommendations.

Preparation of the next periodic report

(34) The Committee recommends that the State party submit its fourth to seventh
periodic reports in a single document by 28 January 2016, in accordance with the specific
reporting guidelines adopted by the Committee at its seventy-first session (CERD/C/2007/1)
and addressing all the points raised in the present concluding observations. The Committee
aso reminds the State party to observe the page limit of 40 pages for treaty-specific reports
(HRI/GEN.2/Rev.6, chap. I, para. 19).
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Follow-up to the consider ation of reports submitted by States
partiesunder article 9 of the Convention

52. In 2012 and in 2013, Mr. Thornberry served as coordinator and Ms. January-Bardill
as dternate coordinator for follow-up to the consideration of reports submitted by States
parties.

53.  Terms of reference for the work of the coordinator on follow-up* and guidelines on
follow-up to be sent to each State party together with the concluding observations of the
Committee® were adopted by the Committee at its sixty-sixth and sixty-eighth sessions,
respectively.

54. At the 2202nd meeting (eighty-first session), held on 31 August 2012, the
coordinator on follow-up presented a report on his activities to the Committee.

55.  Since the closing of the eightieth session, follow-up reports on the implementation
of those recommendations regarding which the Committee had requested information were
received from the following States parties. Armenia (CERD/C/ARM/CO/5-6/Add.1),
Ireland (CERD/C/IRL/CO/3-4/Add.1), Lithuania (CERD/C/LTU/CO/4-5/Add.1), Morocco
(CERD/C/IMAR/CO/17-18/Add.1), Norway (CERD/C/NOR/CO/19-20/Add.1), Poland
(CERD/C/POL/CO/19/Add.1), Slovenia  (CERD/C/SVN/CO/6-7/Add.1), Spain
(CERD/C/ESP/CO/18-20/Add.1) and United Kingdom of Great Britain and Northern
Ireland (CERD/C/GBR/18-20/Add.1).

56. At its eighty-first session, the Committee considered the follow-up reports of
Armenia, Ireland, Lithuania, Morocco, Norway and Poland and continued the constructive
dialogue with these States parties by transmitting comments and requesting further
information.

GE.13-43849

* For the terms of reference of the work of the coordinator on follow-up, see Official Records of the

General Assembly, Sixtieth Session, Supplement No. 18 (A/60/18), annex V.

5 For the text of the guidelines, see Official Records of the General Assembly, Sixty-first Session,

Supplement No. 18 (A/61/18), annex V1.
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V.

Review of theimplementation of the Convention in States
partiesthereports of which are seriousy overdue

Reportsoverdueby at least 10 years

57.  The following States parties are at least 10 years late in the submission of their

reports:
SierraLeone
Liberia

Gambia

Somalia

Papua New Guinea

Solomon Idands

Central African Republic

Afghanistan
Seychelles
Saint Lucia
Malawi
Burkina Faso
Niger
Swaziland
Burundi

Irag

Gabon

Haiti

Guinea
Syrian Arab Republic
Holy See
Zimbabwe
Lesotho
Tonga
Sudan
Bangladesh

Fourth periodic report due since 1976
Initial report due since 1977

Second periodic report due since 1982
Fifth periodic report due since 1984
Second periodic report due since 1985
Second periodic report due since 1985
Eighth periodic report due since 1986
Second periodic report due since 1986
Sixth periodic report due since 1989
Initial report due since 1991

Initial report due since 1997

Twelfth periodic report due since 1997
Fifteenth periodic report due since 1998
Fifteenth periodic report due since 1998
Eleventh periodic report due since 1998
Fifteenth periodic report due since 1999
Tenth periodic report due since 1999
Fourteenth periodic report due since 2000
Twelfth periodic report due since 2000
Sixteenth periodic report due since 2000
Sixteenth periodic report due since 2000
Fifth periodic report due since 2000
Fifteenth periodic report due since 2000
Fifteenth periodic report due since 2001
Twelfth periodic report due since 2002
Twelfth periodic report due since 2002
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Eritrea
Belize

Benin

Initial report due since 2002
Initial report due since 2002
Initial report due since 2002

Reportsoverdueby at least five years

58.  The following States parties are at least five years late in the submission of their

reports:

Sri Lanka

San Marino
Equatorial Guinea
Hungary

Egypt

Timor-Leste
Trinidad and Tobago
Mali

Comoros

Uganda

Ghana

Libya

Coted'lvoire
Bahamas

Saudi Arabia

Cape Verde

Saint Vincent and the Grenadines
Lebanon

Bahrain

Latvia

Andorra

Saint Kitts and Nevis
United Republic of Tanzania
Barbados

Brazil

Tenth periodic report due since 2003
Initial periodic report due since 2003
Initial report due since 2003

Eighteenth periodic report due since 2004
Seventeenth periodic report due since 2004
Initial report due since 2004

Fifteenth periodic report due since 2004
Fifteenth periodic report due since 2005
Initial report due since 2005

Eleventh periodic report due since 2005
Eighteenth periodic report due since 2006
Eighteenth periodic report due since 2006
Fifteenth periodic report due since 2006
Fifteenth periodic report due since 2006
Fourth periodic report due since 2006
Thirteenth periodic report due since 2006
Eleventh periodic report due since 2006
Eighteenth periodic report due since 2006
Eighth periodic report due since 2007
Sixth periodic report due since 2007
Initial report due since 2007

Initial report due since 2007

Seventh periodic report due since 2007
Seventh periodic report due since 2007
Eighteenth periodic report due since 2008
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Nigeria Nineteenth periodic report due since 2008
Mauritania Eighth periodic report due since 2008
Nepal Seventeenth periodic report due since 2008

Action taken by the Committee to ensure submission of reports by
States parties

59. At its forty-second session, the Committee, having emphasized that the delays in
reporting by States parties hampered it in monitoring implementation of the Convention,
decided that it would continue to proceed with the review of the implementation of the
provisions of the Convention by States parties whose reports were overdue by five years or
more. In accordance with a decision taken at its thirty-ninth session, the Committee agreed
that this review would be based upon the last reports submitted by the State party concerned
and their consideration by the Committee. At its forty-ninth session, the Committee further
decided that States parties whose initial reports were overdue by five years or more would
also be scheduled for a review of the implementation of the Convention. The Committee
agreed that in the absence of an initial report, the Committee would consider al information
submitted by the State party to other organs of the United Nations or, in the absence of such
material, reports and information prepared by organs of the United Nations. In practice the
Committee also considers relevant information from other sources, including from non-
governmental organizations, whether it is an initiad or periodic report that is seriously
overdue.

60. At its 2183rd meeting (eighty-first session), the Committee reviewed the
implementation of the Convention in Belize under its review procedure, in the absence of a
report from the State party, and issued concluding observations which were made public at
its eighty-second session.

61. At its eighty-second session, the Committee decided to postpone the scheduled
review of the implementation of the Convention in Burkina Faso as the State party had
submitted its report prior to that session. The Committee also decided to postpone the
review scheduled in respect to Holy See in the light of a commitment received from the
State party to finalize its report in the near future.
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Consideration of communications under article 14 of the
Convention

62. Under article 14 of the International Convention on the Elimination of All Forms of
Racial Discrimination, individuals or groups of individuals who claim that any of their
rights enumerated in the Convention have been violated by a State party and who have
exhausted all available domestic remedies may submit written communications to the
Committee on the Elimination of Racia Discrimination for consideration. A list of 54
States parties which have recognized the competence of the Committee to consider such
communications can be found in annex |, section B.

63.  Consideration of communications under article 14 of the Convention takes place in
closed meetings (rule 88 of the Committee’s rules of procedure). All documents pertaining
to the work of the Committee under article 14 (submissions from the parties and other
working documents of the Committee) are confidential.

64. At the time of adoption of the present report the Committee had registered, since
1984, 52 complaints concerning 54 States parties. Of those, 1 complaint was discontinued
and 17 were declared inadmissible. The Committee adopted final decisions on the merits on
29 complaints and found violations of the Convention in 13 of them. Five complaints were
pending consideration.

65.  During its eighty-second session, on 26 February 2013, the Committee considered
communication No. 48/2010 (TBB-Turkish Union in Berlin/Brandenburg v. Germany). The
communication was submitted by the Turkish Union in Berlin/Brandenburg alleging that
the statements made in an interview by Thilo Sarrazin, the former Finance Senator of the
Berlin Senate (from 2002 to April 2009, Social Democratic Party) and member of the
Board of Directors of the German Central Bank (from May 2009), published in the German
cultural journal Lettre International, amounted to a violation of article 2, paragraph 1 (d),
article 4, paragraph (a), and article 6 of the Convention.

66. The Committee declared the communication admissible and reiterated its
jurisprudence, according to which article 14, paragraph 1, refers directly to the Committee’s
competence to receive communications from “groups of individuals’ and that it considered
that the nature of the petitioner’s activities and its aims and the group of individuals it
represents satisfied the victim requirement within the meaning of article 14, paragraph 1, of
the Convention (one member dissenting). On the merits, the Committee qualified Mr.
Sarrazin's statements as impugned speech under article 4 of the Convention and observed
that, while acknowledging the importance of freedom of expression, it considered that the
statements amounted to dissemination of ideas based on racial superiority or hatred and
contained elements of incitement to racial discrimination. The Committee concluded that
the State party had failed its duty to carry out an effective investigation whether or not Mr.
Sarrazin's statements amounted to dissemination of ideas based upon racial superiority or
hatred and therefore concluded that the absence of an effective investigation into the
statements by Mr. Sarrazin by the State party amounted to a violation of articles 2,
paragraph 1 (d), 4 and 6 of the Convention. The Committee recommended that the State
party review its policy and procedures concerning the prosecution in cases of alleged racial
discrimination consisting of dissemination of ideas of superiority over other ethnic groups
based on article 4 (a) of the Convention and of incitement to discrimination on such
grounds, in the light of its obligations under article 4 of the Convention. One Committee
member submitted a dissenting individual opinion on the merits.
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VII.

Follow-up to individual communications

67. At its sixty-seventh session,® following a discussion based on a background paper
prepared by the Secretariat (CERD/C/67/FU/1), the Committee decided to establish a
procedure to follow up on its opinions and recommendations adopted following the
examination of communications from individuals or groups of individuals.

68. At the same session, the Committee decided to add two new paragraphs to its rules
of procedure setting out details of the procedure.” On 6 March 2006, at its sixty-eighth
session, Mr. Sicilianos was appointed Rapporteur for follow-up to opinions, succeeded in
2008 by Mr. de Gouttes with effect from the seventy-second session. The Rapporteur for
follow-up to opinions regularly presents a report to the Committee with recommendations
on further action to be taken. These recommendations, which are annexed to the
Committee’s annual report to the General Assembly, reflect al cases in which the
Committee found violations of the Convention or otherwise provided suggestions or
recommendations.

69. The table below provides an overview of follow-up replies received from States
parties. Wherever possible, it indicates whether follow-up replies are or have been
considered satisfactory or unsatisfactory, or whether the dialogue between the State party
and the Rapporteur for follow-up continues. Such categorization is not always easy. In
general, replies may be considered satisfactory if they reveal willingness by the State party
to implement the Committee’ s recommendations or to offer an appropriate remedy to the
complainant. Replies which do not address the Committee’s recommendations or only
relate to certain aspects of these recommendations are generally considered unsatisfactory.

70. At the time of adoption of the present report, the Committee had adopted final
opinions on the merits with respect to 29 complaints and found violations of the
Convention in 13 cases. In nine cases, the Committee provided suggestions or
recommendations although it did not establish a violation of the Convention.

6 See Official Records of the General Assembly, Sixtieth Session, Supplement No. 18 (A/60/18), annex
1V, sect. I.
" 1bid., annex IV, sect. I1.

GE.13-43849



6V8EY-ET'39

Tt

Follow-up received to date for all cases of violations of the Convention and casesin which the Committee provided
suggestions or recommendationsin cases of no violation

Sate party and number  Communication, number, author Follow-up response Satisfactory Unsatisfactory or No follow-up response Follow-up dialogue
of caseswith violation and location received from Sateparty  response incompleteresponse  received still ongoing
Denmark (6) 10/1997, Habassi X (A/61/18) X
16/1999, Kashif Ahmad X (A/61/18) X
34/2004, Mohammed Hassan X (A/62/18) X
Gelle (A/62/18)
40/2007, Er X (A/63/18) X
(A/63/18)
43/2008, Saada Mohamad X (A/66/18) X partly X partly X
Adan 6 December 2010 satisfactory  unsatisfactory
28 June 2011
X
46/2009, Mahali Dawas and
Y ousef Shava
Germany (1) 48/20, TBB-Turkish Union Not yet due
Berlin/Brandenburg
Netherlands (2) 1/1984, A. Yilmaz-Dogan X (never requested
by the Committee)
4/1991, L.K. X (never requested
by the Committee)
Norway (1) 30/2003, The Jewish X (A/62/18) X
Community of Oslo
Serbiaand 29/2003, Dragan Durmic X (A/62/18) X
Montenegro (1)
Slovakia (2) 13/1998, Anna Koptova X (A/61/18 X
A/62/18)
31/2003, L.R. et al. X (A/61/18 X
A/62/18)
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Petitionsin which the Committee found no violations of the Convention but made recommendations

Sate party and number  Communication, number, author Follow-up response Satisfactory Unsatisfactory No follow-up response Follow-up dialogue
of caseswith violation and location received from Sateparty  response response received still ongoing
Australia (3) 6/1995, Z.U.B.S. X (never requested
by the Committee)
8/1996, B.M..S. X (never requested
by the Committee)
26/2002, Hagan X
28 January 2004
Denmark (4) 17/1999, B.J. X (never requested
by the Committee)
20/2000, M.B. X (never requested
by the Committee)
27/2002, Kamal Qiereshi X
41/2008, Ahmed Farah Jama X
Norway (1) 3/1991, Narrainen X (never requested
by the Committee)
Slovakia (1) 11/1998, Miroslav Lacko X (never requested

by the Committee)
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VIII.

Consideration of copies of petitions, copies of reportsand
other information relating to trust and non-self-gover ning
territoriesto which General Assembly resolution 1514 (XV)
applies, in conformity with article 15 of the Convention

71. Under article 15 of the Convention, the Committee on the Elimination of Racial
Discrimination is empowered to consider copies of petitions, reports and other information
relating to trust and non-self-governing territories and to al other territories to which
General Assembly resolution 1514 (XV) applies, as transmitted to it by the competent
bodies of the United Nations, and to submit to the General Assembly its expressions of
opinion and recommendations in this regard.

72.  Accordingly, and at the request of the Committee, Mr. Kut examined the report of
the Specia Committee on the Situation with regard to the Implementation of the
Declaration on the Granting of Independence to Colonial Countries and Peoples covering
its work during 20122 (A/67/23 and Corr.1) and copies of the working papers on the 16
Territories prepared by the Secretariat for the Special Committee and the Trusteeship
Council, listed in document CERD/C/81/3, and presented his report at the eighty-first
session, on 29 August 2012. The Committee noted, as it has done in the past, that it was
difficult to fulfil its functions comprehensively under article 15 of the Convention owing to
the fact that the copies of the reports received pursuant to paragraph 2 (b) contain only
scant information directly relating to the principles and objectives of the Convention.

73.  The Committee further noted that there was significant ethnic diversity in a number
of the non-self-governing territories, warranting a close watch on incidents or trends which
reflect racia discrimination and violation of rights guaranteed in the Convention. The
Committee therefore stressed that greater efforts should be made to raise awareness

concerning the principles and objectives of the Convention in non-self-governing territories.

The Committee further stressed the need for States parties administering non-self-
governing territories to include details on the implementation of the Convention in these
territoriesin their periodic reports to the Committee.

GE.13-43849

8 Official Records of the General Assembly, Sixty-seventh Session, Supplement No. 23 (A/67/23).
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IX.

Action taken by the General Assembly at its sixty-seventh
Session

74.  The Committee considered this agenda item at its eighty-second session. For its
consideration of this item, the Committee had before it General Assembly resolution
67/156 of 20 December 2012 in which the General Assembly had, inter alia: (a) expressed
its concern at the fact that a great number of reports, in particular initial reports, are overdue
and continue to be overdue, which constitutes an obstacle to the full implementation of the
Convention; (b) reiterated that States parties, in line with article 8 of the Convention,
should take into account, in their nomination of members to the Committee, that the
Committee shall be composed of persons of high moral standing and acknowledged
impartiality, who shall serve in their personal capacity, and that consideration shall be
given to equitable geographical distribution and to the representation of the different forms
of civilization as well as of the principal legal systems, and encourages States parties to
give due regard to the nomination of persons having legal experience, as well as recognized
competence in the field of human rights, and to the equal representation of women and men;
(c) recaled that the General Assembly decided to authorize the Committee to meet for an
additional week per session, as a temporary measure, from August 2009 to 2012 (d)
welcomed the efforts made by the Committee to erase the backlog of reports pending
consideration, and notes the role that improvements in efficient working methods and
temporary additional meeting time have played in that regard; (e) invited the Chair of the
Committee to present an ora report on the work of the Committee and to engage in an
interactive dialogue with the General Assembly at its sixty-ninth session under the item
entitled “Elimination of racism, racial discrimination, xenophobia and related intolerance”;
and (f) decided to consider, at its sixty-ninth session, under the item entitled “Elimination
of racism, racia discrimination, xenophobia and related intolerance”, the reports of the
Committee on its eighty-first and eighty-second and its eighty-third and eighty-fourth
sessions, the report of the Secretary-General on the financia situation of the Committee and
the report of the Secretary-General on the status of the Convention.
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Follow-up to the World Conference against Racism, Racial
Discrimination, Xenophobia and Related I ntolerance and the
Durban Review Conference

75. The Committee considered the question of follow-up to the World Conference
against Racism, Racial Discrimination, Xenophobia and Related Intolerance and the
Durban Review Conference at its eighty-first and eighty-second sessions.

76.  Mr. Murillo Martinez participated in the eleventh session of the Working Group of
Experts on People of African Descent, which took place in Geneva from 30 April to 4 May
2012.

77.  Mr. Avtonomov and Mr. Thornberry participated in the fourth session of the Ad Hoc
Committee on Complementary Standards.
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XI.

Thematic discussions and general recommendations

78. Following the Genera Assembly resolution 64/169 of 18 December 2009,
proclaiming the year beginning on 1 January 2011 the International Year for People of
African Descent, the Committee at its seventy-eighth session held a thematic discussion on
the subject of racial discrimination against people of African descent. Participants of the
thematic discussion included representatives from States parties to the Convention;
international organizations including UNESCO, UNHCR and the Economic Commission
for Latin America and the Caribbean; and non-governmental organizations. Summary
records of the thematic discussion can be found in documents CERD/C/SR.2080 and 2081.°

79. At the same session, the Committee decided to embark upon the task of drafting a
new general recommendation on racial discrimination against people of African descent, in
the light of the difficulties in the realization of the rights of people of African descent
observed during the examination of reports and as part of the activities of the Committee to
contribute to the International Year of People of African Descent. At its seventy-ninth
session, the Committee adopted general recommendation No. 34 (2011) on racia
discrimination against people of African descent.

80. At its eighty-first session, the Committee held a thematic discussion on racist hate
speech.

81. The thematic discussion aimed to enhance understanding of the causes and
consequences of racist hate speech and how the resources in the Convention may be
mobilized to combat it, through an exchange of information and experience and an
examination of progress made, challenges that remain and lessons |earned.

82.  The Committee appointed Mr. Diaconu and Mr. Thornberry as Rapporteurs of the
thematic discussion.

83.  The Committee, at subsequent sessions, will systematize and study the information
obtained, proceed to debate and decide on further action to be taken, including continuing
to highlight and issue recommendations on racist hate speech when examining the reports
of States parties. The Committee will also reflect on the possibility of initiating the
preparation of a general recommendation on the subject of racist hate speech based on its
understanding of article 4 and related articles in the Convention.

® Aninformal summary prepared by the Secretariat can be found on the OHCHR webpage at
www2.ohchr.org/english/bodies/cerd/AfricanDescent.htm.
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XI1I.

Working methods of the Committee

84.  The working methods of the Committee are based on its rules of procedure, adopted
in accordance with article 10 of the International Convention on the Elimination of All
Forms of Racial Discrimination, as amended,’® and the Committee’ s established practice, as
recorded in its relevant working papers and guidelines.**

85. At its seventy-sixth session, the Committee discussed its working methods and the
need to improve its dialogue with States parties. The Committee decided that, instead of
sending list of questions before the session, the Country Rapporteur would send to the State
party concerned a short list of themes with a view to guiding and focusing the dialogue
between the State party’s delegation and the Committee during the consideration of the
State party’ s report. Such alist of themes does not require written replies.

86. At its seventy-seventh session, on 3 August 2010, the Committee held an informal
meeting with representatives of non-governmental organizations to discuss ways and means
of strengthening cooperation. The Committee decided to hold informal meetings with non-
governmental organizations at the beginning of each week of its sessions when States
parties’ reports are being discussed.

87.  Atits seventy-seventh session, the Committee discussed its working methods and, in
particular, possible ways and means of addressing its increasing workload. While noting
with appreciation that the high workload of the Committee was a result of the improved
reporting rate for periodic reports submitted by States parties, as well as the high number
(175) of States parties to the Convention, the Committee expressed concern at the persisting
backlog of reports awaiting consideration. Taking into account General Assembly
resolution 63/243 of 24 December 2008 on the International Convention on the Elimination
of All Forms of Racial Discrimination, which allowed the Committee to meet for one
additional week per session, with effect from August 2009 until 2011, and the large humber
of periodic reports of the States parties received, the Committee, having been advised of
related financial implications, decided to request the General Assembly to approve one
additional week of meeting time per session starting in 2012. The General Assembly
granted the Committee an additional week of meeting time for the year 2012.

88. At its seventy-ninth session, on 25 August 2011, the Committee held its third
informal meeting with States parties which was attended by 78 States parties, including
those delegations of States parties based in New Y ork without offices in Geneva via a video
link. The meeting sought to update States parties on the Committee’s methods of work,
improve dialogue between the Committee and States parties and promote the engagement
of States parties with the Committee throughout the reporting cycle.

89. The Committee appreciates the additional meeting time granted by the General
Assembly, which facilitated consideration of the backlog of reports awaiting response.

GE.13-43849
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1

Compilation of rules of procedure adopted by human rights treaty bodies (HRI/GEN/3/Rev.3).
Thisincludesin particular the overview of the methods of work of the Committee (Official Records of
the General Assembly, Fifty-first Session, Supplement No. 18 (A/51/18), chap. 1X); the working paper
on working methods (Official Records of the General Assembly, Fifty-eighth Session, Supplement No.
18 (A/58/18), annex 1V); the terms of reference for the work of the coordinator on follow-up to the
Committee’ s observations and recommendations (Official Records of the General Assembly, Sixtieth
Session, Supplement No. 18 (A/60/18), annex IV); and the guidelines for the Committee' s early
warning and urgent action procedure (Official Records of the General Assembly, Sixty-second Session,
Supplement No. 18 (A/62/18), annex I11).
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90. At its eighty-first session the Committee initiated the practice of highlighting the
focus of the recommendations in particular by using headings in its concluding
observations. At its eighty-second session, the Committee further discussed it working
methods and, more specifically, issues related to the modalities of the constructive dialogue
with the States parties when considering their reports. The Committee decided to allow 30
minutes for the opening statement of the respective heads of delegation.
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Discussions on thetreaty body strengthening process

91. At its eighty-first session, the Committee considered the item related to the treaty
body strengthening process.

92. The Committee welcomed the report of the United Nations High Commissioner for
Human Rights on the strengthening of the human rights treaty bodies (A/66/860), published
in June 2012, and expressed appreciation for the efforts of the High Commissioner in this
regard. The Committee indicated that the report identifies a comprehensive range of
recommendations aimed at strengthening the treaty body system, based on a thorough
three-year-long consultation process. The Committee believes that efforts to strengthen the
treaty body system, including through adequate resourcing, are necessary for the ongoing
support of the system, to build on its past achievements and to ensure that the rights
enshrined in the treaties are enjoyed globally. In this regard, the Committee adopted a
statement (see annex VI11).

93. At its eighty-first session, the Committee discussed the guidelines on the
independence and impartiality of members of the human rights treaty bodies (Addis Ababa
Guidelines) and adopted a decision in this regard (see annex VII1).

129



A/68/18

Annexes

Annex |

Status of the Convention

States partiesto the International Convention on the Elimination of All
Forms of Racial Discrimination (175) asat 1 March 2013

Afghanistan, Albania, Algeria, Andorra, Antigua and Barbuda, Argentina, Armenia,
Australia, Austria, Azerbaijan, Bahamas, Bahrain, Bangladesh, Barbados, Belarus, Belgium,
Belize, Benin, Bolivia (Plurinational State of), Bosnia and Herzegovina, Botswana, Brazil,
Bulgaria, Burkina Faso, Burundi, Cambodia, Cameroon, Canada, Cape Verde, Centra
African Republic, Chad, Chile, China, Colombia, Comoros, Congo, Costa Rica, Coéte
d’lvoire, Croatia, Cuba, Cyprus, Czech Republic, Democratic Republic of the Congo,
Denmark, Djibouti, Dominican Republic, Ecuador, Egypt, El Salvador, Equatorial Guinea,
Eritrea, Estonia, Ethiopia, Fiji, Finland, France, Gabon, Gambia, Georgia, Germany, Ghana,
Greece, Guatemala, Guinea, Guinea-Bissau, Guyana, Haiti, Holy See, Hungary, Honduras,
Iceland, India, Indonesia, Iran (Islamic Republic of), Irag, Ireland, Isradl, Itay, Jamaica,
Japan, Jordan, Kazakhstan, Kenya, Kuwait, Kyrgyzstan, Lao People’s Democratic Republic,
Latvia, Lebanon, Lesotho, Liberia, Libyan Arab Jamahiriya, Liechtenstein, Lithuania,
Luxembourg, Madagascar, Maawi, Madives, Mali, Malta, Mauritania, Mauritius, Mexico,
Monaco, Mongolia, Montenegro, Morocco, Mozambique, Namibia, Nepal, Netherlands,
New Zealand, Nicaragua, Niger, Nigeria, Norway, Oman, Pakistan, Panama, Paraguay,
Papua New Guinea, Peru, Philippines, Poland, Portugal, Qatar, Republic of Korea,
Republic of Moldova, Romania, Russian Federation, Rwanda, Saint Lucia, Saint Kitts and
Nevis, Saint Vincent and the Grenadines, San Marino, Saudi Arabia, Senegal, Serbia,
Seychelles, Sierra Leone, Slovakia, Slovenia, Solomon Idands, Somalia, South Africa,
Spain, Sri Lanka, Sudan, Suriname, Swaziland, Sweden, Switzerland, Syrian Arab
Republic, Tgjikistan, Thailand, the former Yugoslav Republic of Macedonia, Timor-Leste,
Togo, Tonga, Trinidad and Tobago, Tunisia, Turkey, Turkmenistan, Uganda, Ukraine,
United Arab Emirates, United Kingdom of Great Britain and Northern Ireland, United
Republic of Tanzania, United States of America, Uruguay, Uzbekistan, Venezuela
(Bolivarian Republic of), Viet Nam, Y emen, Zambia, Zimbabwe.

States parties that have made the declaration under article 14,
paragraph 1, of the Convention (54) asat 1 March 2013

Algeria, Andorra, Argentina, Australia, Austria, Azerbaijan, Belgium, Bolivia
(Plurinational State of), Brazil, Bulgaria, Chile, Costa Rica, Cyprus, Czech Republic,
Denmark, Ecuador, Estonia, Finland, France, Georgia, Germany, Hungary, Iceland, Ireland,
Italy, Kazakhstan, Liechtenstein, Luxembourg, Malta, Mexico, Monaco, Montenegro,
Morocco, Netherlands, Norway, Peru, Poland, Portugal, Republic of Korea, Romania,
Russian Federation, San Marino, Senegal, Serbia, Slovakia, Slovenia, South Africa, Spain,
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The following States have signed but not ratified the Convention: Bhutan, Grenada, Nauru and Sao
Tome and Principe.
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Sweden, Switzerland, the former Y ugoslav Republic of Macedonia, Ukraine, Uruguay and
Venezuela (Bolivarian Republic of).

States parties that have accepted the amendmentsto article 8,
paragraph 6, of the Convention adopted at the Fourteenth M eeting of
States Parties’ (43) asat 1 March 2013

Australia, Bahamas, Bahrain, Belize, Bulgaria, Burkina Faso, Canada, China,
Colombia, Costa Rica, Cuba, Cyprus, Czech Republic, Denmark, Ecuador, Finland, France,
Germany, Guinea, Holy See, Iceland, Iran (Islamic Republic of), Irag, Ireland, Liberia,
Liechtenstein, Luxembourg, Mexico, Netherlands (for the Kingdom in Europe and the
Netherlands Antilles and Aruba), New Zealand, Norway, Poland, Republic of Korea, Saudi
Arabia, Seychelles, Slovakia, Sweden, Switzerland, Syrian Arab Republic, Trinidad and
Tobago, Ukraine, United Kingdom of Great Britain and Northern Ireland, Zimbabwe.
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Agendas of the eighty-first and eighty-second sessions

Agenda of the eighty-first session (6—-31August 2012)

1. Adoption of the agenda.
2. Organizational and other matters.

3. Prevention of racial discrimination, including early warning measures and urgent
action procedures.

4, Consideration of reports, comments and information submitted by States parties
under article 9 of the Convention.

5. Submission of reports by States parties under article 9, paragraph 1, of the

Convention.
6. Consideration of communications under article 14 of the Convention.
7. Follow-up procedure.
8. Follow-up to the World Conference against Racism, Racial Discrimination,

Xenophobia and Related Intolerance and the Durban Review Conference.
9. Universal periodic review procedure of the Human Rights Council.

10. Consideration of copies of petitions, copies of reports and other information relating
to trust and non-self-governing territories and to al other territories to which
General Assembly resolution 1514 (XV) applies, in conformity with article 15 of the
Convention.

Agenda of the eighty-second session (11 February—1 March 2013)

1 Adoption of the agenda.
2. Organizational and other matters.

3. Prevention of racial discrimination, including early warning measures and urgent
action procedures.

4, Consideration of reports, comments and information submitted by States parties
under article 9 of the Convention.

5. Submission of reports by States parties under article 9, paragraph 1, of the

Convention.
6. Consideration of communications under article 14 of the Convention.
7. Follow-up procedure.
8. Follow-up to the World Conference against Racism, Racia Discrimination,

Xenophobia and Related Intolerance and the Durban Review Conference.
9. Universal periodic review procedure of the Human Rights Council.

10. Report of the Committee to the General Assembly at its sixty-eighth session.
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Opinion of the Committee under article 14 of the Convention
adopted at the eighty-second session

Communication No. 48/2010

Submitted by: TBB-Turkish Union in Berlin/Brandenburg
(represented by counsel, Jutta Hermanns)

Alleged victim: The petitioner

Sate party: Germany

Date of communication: 12 July 2010 (initial submission)

The Committee on the Elimination of Racial Discrimination, established under
article 8 of the International Convention on the Elimination of All Forms of Racial
Discrimination,

Meeting on 26 February 2013,

Having concluded its consideration of communication No. 48/2010, submitted to the
Committee on the Elimination of Racial Discrimination by the TBB-Turkish Union in
Berlin/Brandenburg under article 14 of the International Convention on the Elimination of
All Forms of Racial Discrimination,

Having taken into account all information made available to it by the petitioner of
the communication, its counsel and the State party,

Adopts the following:

Opinion

1. The petitioner for the communication, dated 11 May and 13 July 2010, is an
association, the TBB-Turkish Union in Berlin/Brandenburg, represented, in accordance
with paragraph 9 of its by-laws by the spokesperson of the Board of Directors and an
additional member of the Executive Board of Directors.* According to paragraph 3 of its
by-laws, the aim of the association is threefold: (1) to contribute to the peaceful coexistence
and solidarity of al persons in Berlin and Brandenburg and to understanding among the
peoples; (2) the furtherance of equal and non-discriminatory cohabitation and cooperation
between Germans and Non-Germans, in particular persons of Turkish heritage in Berlin and
Brandenburg; (3) education and counselling on issues of consumer protection in connection
with protection against discrimination. The petitioner pursues its aims with the following
measures. conduct of events, conferences, forums, working groups on different topics,
counselling of institutions and authorities on the topic of integration policy, dissemination
about issues of concern to persons of Turkish heritage, support for persons in Berlin and
Brandenburg on legal and social questions through counselling, courses and seminars, as
well as the holding of cultural events, discussions, etc., and counselling in and out of court

GE.13-43849

The power of attorney is signed by the spokeswoman of the Board of Directors and by the
spokesperson of the Executive Board of Directors.
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against discrimination. The petitioner claims that its members and the association itself are
victims of aviolation by Germany? of article 2, paragraph 1 (d), article 4, paragraph (a), and
article 6 of the Convention on the Elimination of All Forms of Racial Discrimination. It is
represented by counsel, Jutta Hermanns.

Thefacts as submitted by the petitioner

2.1  The German cultural journal Lettre International (2009 fall edition, No. 86)3
published an interview with Thilo Sarrazin, the former Finance Senator of the Berlin Senate
(from 2002 to April 2009, Social Democratic Party) and member of the Board of Directors
of the German Central Bank (from May 2009), entitled “Class instead of Mass: from the
Capital City of Socia Services to the Metropolis of the Elite”. In this interview, Mr.
Sarrazin expressed himself in a derogatory and discriminatory way about social “lower
classes’, which are “not productive” and would have to “disappear over time” in order to
create a city of the “elite”. In this context, he stated, inter dia:

“... The city has a productive circulation of people, who work and who are needed,
be they part of the administration or of the ministries. Beside them, there are a
number of people, about 20% of the population, who are not economically needed.
They live off social welfare (Hartz V) and transfer income; on a federa level this
segment is only 8-10%. This part of the population needs to disappear over time. A
large number of Arabs and Turks in this city, whose numbers have grown through
erroneous policies, have no productive function, except for the fruit and vegetable
trade, and other perspectives will probably not develop either ...

... One must stop talking about “the” migrant. We must look at the different migrant
groups. ...

With the core group of people from Yugosavia, however, one sees a more
“Turkish” problem, the Turkish group and the Arabs ‘slope’ dramatically [in terms
of success]. Even in the third generation, a lot of them lack any reasonable
knowledge of German. Many of them don’t even finish school and an even smaller
number make it to the college entrance exam ...

... There is another problem: the lower the class, the higher the birth rate. The birth
rates of the Arabs and Turks are two to three times higher than what corresponds to
their overall proportion in the population. Large segments are neither willing nor
able to integrate. The solution to this problem can only be to stop letting people in,
and whoever wants to get married should do it abroad. Brides are constantly being
supplied: the Turkish girl here is married to someone from Anatolia; the young
Turkish man gets a bride from an Anatolian village. It's even worse with the Arabs.
My idea would be to generally prohibit influx, except for highly qualified
individuals and not provide social welfare for immigrants any more.

... It isa scandal when Turkish boys don't listen to female teachers because of their
culture. Integration is an accomplishment of those who integrate. | don’t have to
accept anyone who doesn’t do anything. | don’'t have to accept anyone who lives off
the State and rejects this very State, who doesn’'t make an effort to reasonably
educate their children and constantly produces new little headscarf girls. That is true
for 70% of the Turkish and for 90% of the Arab population in Berlin. Many of them

2 The Convention was ratified by Germany on 16 May 1969, and the declaration under article 14 was
made on 30 August 2001.

3 A German cultural magazine, with 23,000 issues printed. For the issue in question 33,000 issues were
printed.
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don’'t want any integration, they want to live according to their own rules.
Furthermore, they encourage a collective mentality that is aggressive and
ancestral ...

... The Turks are conquering Germany just like the Kosovars conquered Kosovo:
through a higher birth rate. I wouldn’t mind if they were East European Jews with
about a 15% higher 1Q than the one of Germans.

... If the Turks would integrate themselves so that they would have comparable
success in the school system like other groups, the topic would become moot. [...]
However, it does not happen like that. Berliners always say that they have a
particularly high number of foreigners. This is wrong. The percentage of foreigners
in Munich, Stuttgart, Cologne or Hamburg is much higher, but the foreigners there
have a smaller percentage of Turks and Arabs and they are of more diverse origin.

... We have to completely restructure family policies: do away with payments,
above al to the lower class. | remember a report in the newspaper “Die Zeit” that
stated that every Monday morning, the city cleaning services clean 20 tons of
leftover lamb from Turkish grill parties in the Tiergarten — this is not a satire. The
Neukolln Mayor Buschkowsky spoke about an Arab woman who was having her
sixth child to be able to get a bigger apartment through the social welfare law (Hartz
1V). We have to say farewell to these structures. One has to assume that human
ability isto some extent socially contingent and to some extent hereditary. The road
we are following leads to a continuous decrease in the number of intelligent high
performers due to demographic reasons. One can’t build a sustainable society that
way ...

... If 1.3 million Chinese are just as intelligent as Germans, but more industrious and
in the foreseeable future better educated while we Germans take on ever more of a
Turkish mentality, we'll have abigger problem ...”

2.2 0On 23 October 2009, the petitioner, “as the interest group of the Turkish citizens and
citizens with Turkish heritage of Berlin and Brandenburg” filed a complaint of criminal
offence against Mr. Sarrazin to the Office of Public Prosecution. It claimed, inter aia, that
Mr. Sarrazin's statements constituted incitement of the people (Volksverhetzung), pursuant
to article 130 of the Criminal Code,* in particular because “ Turks and Arabs were presented
asinferior and denied aright to existence in our society”.

2.3 Mr. Sarrazin's statements were reviewed with respect to article 130 (incitement to
hatred) and article 185 (insult)® of the German Criminal Code. On 16 November 2009, the
Office of Public Prosecution established that there was no crimina liability for Mr.
Sarrazin's statements and terminated the proceedings on the basis of article 170 (2) of the
German Code of Criminal Procedure.® The Office of Public Prosecution based its decision
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Paragraph 130 of the Criminal Code: (1) Whoever, in amanner that is capable of disturbing the public
peace: 1. incites hatred against segments of the population or callsfor violent or arbitrary measures
against them; or 2. assaults the human dignity of others by insulting, maliciously maligning, or
defaming segments of the population, shall be punished with imprisonment from three months to five
years.

Paragraph 185: Insult shall be punished with imprisonment for not more than one year or afine and, if
theinsult is committed by means of violence, with imprisonment for not more than two years or afine.
Article 170 of the German Criminal Procedure Code: (1) If the investigations offer sufficient reason
for preferring public charges, the public prosecution office shall prefer them by submitting a bill of
indictment to the competent court. (2) In al other cases the public prosecution office shall terminate
the proceedings. The public prosecutor shall notify the accused thereof if he was examined as such or
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on article 5 of the Basic Law (freedom of expression)’ and concluded that incitement to
hatred against a segment of the population versus an individual, was not recognized and
that Mr. Sarrazin’s statements are considered as a “contribution to the intellectual debate in
aquestion that [was] very significant for the public”.

24  On 21 December 2009, the petitioner submitted a written complaint, challenging the
decision of the Office of Public Prosecution. On 24 February 2010, the Prosecutor General
informed the petitioner that it was not entitled to file a formal complaint against the
decision of the Office of Public Prosecution, because it was not the “injured party” within
the meaning of article 172 (1), sentence 1, of the Code of Criminal Procedure.® The
Prosecutor General, however, reviewed the facts of the case in his supervisory role and
decided that the Office of Public Prosecution in Berlin had correctly terminated the
proceedings. He established that Mr. Sarrazin’s comments were made in the context of a
critical discussion about, inter alia, structural problems of an economic and social nature in
Berlin.

2.5 Inaddition to the petitioner, two individual members of the petitioner, Ms. C.B. and
Mr. S.Y. filed a complaint against Mr. Sarrazin to the Office of Public Prosecution. These
proceedings were also terminated. The complaints against the termination of investigative
proceedings against Mr. Sarrazin were rejected in an identical way by the Prosecutor
General. Owing to persona reasons, these individuals have not taken any further legal
action.

2.6  Domestic remedies have been exhausted with the termination of the investigative
proceedings on the basis of article 170 (2) of the Code of Criminal Procedure. Further legal
action is not available and the six-month deadline for the submission of an individual
communication to the Committee should be counted from 16 November 2009, despite the
review of the complaint by the Prosecutor General in his supervisory role.

2.7  According to article 172 of the Code of Criminal Procedure, proceedings aimed at
forcing the public prosecution service to initiate criminal charges are not available to the
petitioner as a union or association. For the same reason, it cannot file a constitutional
complaint to the Federal Constitutional Court. According to the decision of the Federa
Constitutional Court of 22 June 2006 (the umbrella organization in the Sinti und Roma
case), only individual members of a group, not the association itself, can be affected in their
human dignity within the meaning of article 130 of the Criminal Code. An institution
cannot initiate legal proceedings to obtain criminal prosecution, since only natural persons
can invoke human dignity.®

awarrant of arrest was issued against him; the same shall apply if he requested such notice or if there
isaparticular interest in the notification.

Article 5 of the Basic Law: (1) Every person shall have the right freely to express and disseminate his
opinions in speech, writing and pictures, and to inform himself without hindrance from generally
accessible sources. Freedom of the press and freedom of reporting by means of broadcasts and films
shall be guaranteed. There shall be no censorship. (2) These rights shall find their limitsin the
provisions of general laws, in provisions for the protection of young persons, and in the right to
persona honour. (3) Arts and sciences, research and teaching shall be free. The freedom of teaching
shall not release any person from allegiance to the constitution.

Article 172(1), of the German Criminal Procedure Code: Where the applicant is also the aggrieved
person, he shall be entitled to lodge a complaint against the notification made pursuant to Section 171
to the official superior of the public prosecution office within two weeks after receipt of such
notification. On thefiling of the complaint with the public prosecution office the time limit shall be
deemed to have been observed. Time shall not start to run if no instruction was given pursuant to
Section 171, second sentence.

® See Federal Constitutional Court, B.v. 22 June 2006 — 2 BvR 1421/05.
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2.8 With regard to the victim status pursuant to article 14, paragraph 1, of the
Convention, the petitioner argues that the association's aim is the conduct of events,
conferences, forums, working groups on various topics, counselling of institutions and
authorities on the topic of integration policy, dissemination about issues of concern to
persons of Turkish heritage, support for persons in Berlin and Brandenburg on legal and
social questions through counselling, courses, seminars, as well as the holding of cultural
events, discussions etc. and counselling in and out of court against discrimination (see 1.1
above). The association represents persons of Turkish heritage and works towards equality
and non-discrimination in society, in particular for persons of Turkish heritage. In line with
the Committee’s jurisprudence in communications No. 28/2003, Documentation and
Advisory Centre on Racial Discrimination v. Denmark,™® No. 30/2003, Jewish community of
Oslo v. Norway™ and No. 38/2006, Central Council of German Sinti und Roma et al. v.
Germany,” TBB, as a legal entity representing the interests of the Turkish citizens and
citizens of Turkish heritage of Berlin and Brandenburg, is a victim within the meaning of
article 14, paragraph 1, of the Convention. Through the negative value judgments, its
integrity as a union of migrants with Turkish background, and its work are affected. There
is a danger that the petitioner itself and its members could become victims of criminal acts
due to the climate of negative value judgements and blanket statements expressed by Mr.
Sarrazin. In this context, the organization received two e-mails on 9 and 10 October 2009,
expressing support for Mr. Sarrazin’s statements and for the fact that statements about
immigrants and foreigners should be protected by freedom of expression. The larger right-
wing extremist parties, such as the German Nationa Democratic Party (National
Demokratische Partei Deutschlands, NPD), German People’ s Union (Deutsche Volksunion,
DVU) and the Republicans, have al sided with Mr. Sarrazin. The petitioner notes that even
though Mr. Sarrazin cannot be directly held responsible for the fact that the right-wing
extremist parties sided with him, his statements are on alevel that abetted the goals of these
parties. The rights of its members, as well as of the association representing these
individuals and groups of individuals, have been violated by the decision of the Office of
Public Prosecution in Berlin, confirmed by the Prosecutor General, to terminate the
proceedings against Mr. Sarrazin due to the fact that his statements were not liable to
criminal prosecution.

The complaint

3.1 The petitioner claims to be a victim of a violation by Germany of article 2,
paragraph 1 (d), article 4, paragraph (a), and article 6 of the Convention on the Elimination
of All Forms of Racia Discrimination, as the State party failed to provide protection under
its Criminal Code against Mr. Sarrazin’s racialy discriminatory and insulting statements
directed against the petitioner as a group of individuals of Turkish heritage and as the
representative of this group.

3.2 The petitioner recals the Committee’s concluding observations, in which it
recommended that the State party consider adopting a clear and comprehensive definition
of racia discrimination in its national legislation. The Committee also recommended that
the State party broaden its approach to combating racia discrimination with a view to
countering such discrimination in all its forms, including expressions of racist prejudices
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See communication No. 28/2003, Documentation and Advisory Centre on Racial Discrimination v.
Denmark, Opinion of 22 August 2003, para. 6.4.

See communication No. 30/2003, Jewish community of Oslo et al. v. Norway, Opinion of 15 August
2005, para. 7.4.

See communication No. 38/2006, Central Council of German Snti and Roma et al. v. Germany,
Opinion of 22 February 2008, para. 7.2.
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and attitudes. It submits that the degrading and discriminatory statements made by Mr.
Sarrazin are connected to distinct features of the Turkish population. The Turkish
population was presented as a group of individuals who live at the expense of the State and
due to their ascribed negative characteristics and ways of behaviour, do not have the right
to bein Germany.

3.3  The petitioner argues that since Mr. Sarrazin is the former Finance Senator of the
Berlin Senate and member of the Board of Directors of the German Central Bank, his
authority leads to the perception that his statements are based on proven facts and, therefore,
“the truth”. It adds that the effects of Mr. Sarrazin’s statements are to enhance prejudices of
the majority towards the Turkish population and individuals of Turkish heritage, including
their children. The petitioner submits that such racially discriminatory statements are not
covered by the right to freedom of expression because the group concerned has a right to
live without prejudices and general intolerance, and the freedom to exercise their rights
should be respected. The statements made by Mr. Sarrazin should be assessed in the
framework of the special social context of Germany, adding to the genera pattern of
incitement to racia hatred against the Turkish population, which in the circumstances can
be even more dangerous than openly flaunted racism, which is easier to combat. With the
termination of the investigation against Mr. Sarrazin, the petitioner claims that it was
arbitrarily denied protection against racially discriminatory statements directed against it as
a group of individuals of Turkish heritage and as the representative of this group and the
propagation thereof represents a violation of articles 2, paragraph 1 (d), 4, paragraph (a),
and 6.

34  With regard to article 4, paragraph (&), of the Convention, the petitioner notes that
an effective criminal prosecution had not taken place when the Public Prosecution refused
to introduce criminal proceedings against Mr. Sarrazin and the State party implicitly
tolerates a repetition of similar statements. Therefore, in violation of article 6 of the
Convention, effective protection has been denied.

State party’s observations on admissibility and merits

4.1  On 23 December 2010, the State party submits its observations on admissibility and
merits. The State party recalls the facts and adds that, at the time of the interview, Mr.
Sarrazin was working on his book “Germany is self-destructing”, which was published in
August 2010. In his book, Mr. Sarrazin gave an opinion on the situation of Germany. He
predicted future developments concerning poverty and inequality, the job market,
motivation to work, equality in education, the demographic development, immigration and
integration. In all these areas, he made direct and controversial statements.

4.2  The State party notes that it does not in any way share or condone Mr. Sarrazin's
views as expressed in his interview with the Lettre international, however it submits that
this does not mean that it was under an obligation to prosecute Mr. Sarrazin for uttering
them. The State party submits that the Committee should find the communication
inadmissible, as the petitioner lacks standing to submit a communication, pursuant to article
14, paragraph 1, of the Convention in conjunction with article 91 (b) of the Committee's
Rules of Procedure. Being alegal entity, the petitioner is not in a position to claim that it is
the victim of aviolation of any of the rights set forth in the Convention. The Turkish Union
in Berlin-Brandenburg is not directly affected in its own rights by the statements of Mr.
Sarrazin. The integrity of the complainant as alegal entity is not aright that can be violated.
The petitioner does not mention any concrete influence of the statements in its work. It
notes that in this respect, the case differs from the facts in communication No. 30/2003
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(Jewish Community of Oslo et al v. Norway).” In that case, on a march in commemoration
of the Nazi leader Rudolf Hess, a racially discriminating speech was made. As a result of
this, there was increased “Nazi” activity, and a marked increase in violence against blacks
and political opponents. This understandably instilled fear and had a serious influence on
the Jewish community and its work. In the present communication, no effects of the
interview can be noted that would make the petitioner a “victim” and the e-mails the
petitioner received after the interview do not amount to such serious adverse effect.

4.3 The State party acknowledges the possibility that an association can act on behalf of
a member or a group of its members, provided it is authorized to do so.** However, the
State party submits that even if al or some members of the petitioner might be victims, the
petitioner itself is not authorized to submit an individual communication and the bylaws of
the petitioner do not provide any basis for such authorization. Furthermore, the petitioner
does not provide any justification as to why it is acting on behalf of its members without
due authorization. Although the Turkish Union supports equitable co-existence in society
without discrimination, it only gives legal support against discrimination and the members
do not join the organization to be legally represented.™

4.4 With regard to the merits, the State party submits that the goal of German policy is
to create a climate where racist statements and crimes are proscribed and thus deterred.
Racially motivated crimes are prosecuted and punished with determination. On the other
hand, freedom of speech is even applicable to information or ideas that offend, shock or
disturb the State or any sector of the population. With regard to the petitioner’s claim of a
violation of article 4, paragraph (@), of the Convention, the State party notes that the focus
of this provision is on legidative action and that the provisions of the German Criminal
Code (GCC) are sufficient to provide effective legal sanctions to combat incitement to
racia discrimination. The four categories of misconduct mentioned in article 4(a) of the
Convention are penalized: (1) dissemination of ideas based upon racial superiority or hatred;
(2) incitement to racia hatred; (3) acts of violence against any race or group of persons of
another colour or ethnic origin; and (4) incitement to such acts. It explains that in order to
find someone guilty of acrime under § 130 GCC, the existence of each required element of
the crime must be established beyond reasonable doubt. By finding that, in this case, the
prerequisites of § 130 GCC were not fulfilled, the State party did not violate the
Convention. It notes that the order of termination of 16 November 2009 by the Office of
Public Prosecution held that the statements did not reach the threshold of intensity which
would amount to incitement. The interview — athough polemical — did not call for
particular actions such as violence or arbitrary measures. The Office of Public Prosecution
clearly stated that the language used in the interview was inappropriate; however, it did not
brand segments of population as “inferior” and the right to exist as equally worthy persons
was not contested. Moreover, the statements did not qualify as an insult (§ 185 GCC),
considering the context and the freedom of speech. The Prosecutor General shared this
point of view in his decision of 22 February 2010. He added that the statements were made
in the context of a critical discussion of economic and social problems in Berlin. There
were no indications that Mr. Sarrazin intended to foment hostility against the groups
described.
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45 The State party further maintains that the decisions by the criminal prosecution
authorities were in conformity with article 4, paragraph (a), of the Convention. They were
neither manifestly arbitrary nor did they amount to a denial of justice. As a consequence of
the interview, there were several complaints from organizations and individuals of different
nationalities, however the authorities concluded that considering the context, purpose and
content of the statements, an offence of incitement to racial or ethnic hatred could not be
established. It further notes that the context of the interview shows that Mr. Sarrazin
expressed his personal views rather than giving any official or semi-official view. There
was no indication that Mr. Sarrazin intended to incite hatred against certain segments of the
population. His statement was neither objectively suitable nor subjectively determined to
engender and strengthen an emotionally increased hostile attitude against people of Turkish
and Arab origin, nor did it include any indication that violent or arbitrary measures should
be used against those groups. Hatred based on intolerance was not incited, promoted or
justified. There were a lot of critical reactions to Mr. Sarrazin’s statements and many
people living in Germany stated in public that they did not share his point of view. In
August 2010, Mr. Sarrazin published his book “Germany is self-destructing”, which
included similar statements. Many important personalities took public positions against the
views put forward in the book. Chancellor Angela Merkel called Mr. Sarrazin’s statements
“stupid” and the Social Democratic Party, to which Mr. Sarrazin belongs, initiated a
procedure for exclusion from the Party. This discussion showed that a mgjority of the
German population did not share the opinion of Mr. Sarrazin and it is not true that a main
part of the society was encouraged and confirmed in their latent racism because of the
interview and the decisions to terminate the criminal investigations. The State party submits
that there was no increased risk for the petitioner or its members of becoming victims of
future criminal acts. Rather, as a consequence of the interview, the discussion on how to
improve the situation of immigrants and how to promote their integration has gained
welcome prominence.

4.6  With regard to the alleged violation of article 6 of the Convention, the State party
notes that effective crimina prosecution of racist acts is generally ensured by the principle
of mandatory prosecution. Although the petitioner was not allowed to lodge a complaint
and was not entitled to appeal because it was not a directly aggrieved party, the Prosecutor
General in his supervisory role scrutinized the decision of the Office of Public Prosecution.

4.7  With regard to the alleged violation of article 2, paragraph 1 (d), of the Convention,
the State party notes that any dissemination of ideas based on racial superiority or hatred,
incitement to racial discrimination as well as all acts of violence or incitement to such acts
against any race or group of persons of another ethnic origin constitute an offence
punishable by law. In the instant case, the prosecution could not establish that Mr. Sarrazin
intended to cause any disadvantages for the segments of the population mentioned in the
interview. This being so, the importance of freedom of speech precluded the authorities
from bringing criminal charges against him.

Petitioner’s commentson the State party’s observations on admissibility and merits

51 On 7 March 2011, the petitioner submitted its comments on the State party’s
observations and notes that in German, the terms such as “supply a bride” or “produce
headscarf girls’ have deeply degrading and contemptuous connotations. The petitioner
notes, as the State party demonstrated, that the statements were subsequently repeated in
Mr. Sarrazin’s book published in August 2010, and are an expansion of the statements
found in the present complaint. In the debates following the book’s publication, contrary to
the State party’s observation, it emerged that a majority of the German population agreed
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with Mr. Sarrazin's racist statements, and as a consequence verba and physical attacks
againgt immigrants increased.®® According to studies, Islamophobic attitudes during the
Sarrazin debate were assessed to be held by 55 per cent of the population and social
scientists who publicly criticized Mr. Sarrazin received death threats and hundreds of hate
e-mails. The petitioner disagrees with the State party and notes that Mr. Sarrazin’s
statements in the interview led to public vilification and debasement of “Turks’, “Arabs’
and Muslims and it became socially acceptable to have these types of opinions.

5.2 With regard to the admissibility, the petitioner recalls the Committee's
jurisprudence and notes that it represents the Turkish community and as a consequence of
Mr. Sarrazin's statements, all “Turks’ have been vilified through insulting and racist
statements. The petitioner therefore notes that all members of the ethnic group “Turks’ are
victims or potential victims in the sense of article 14 of the Convention. It notes that the
increase in racia hatred in society has a direct consequence on the mandate of the petitioner
whose work is to promote a climate of mutual respect and of freedom from discrimination.
Furthermore, it is not necessary to have been subjected to a physical attack to become a
victim under the Convention. Referring to the Committee’s jurisprudence,’® the petitioner
submits that, in accordance with its by-laws it supports its members against discrimination
in and outside court and that the by-laws of the association can be interpreted to the effect
that the petitioner should take any necessary action on behalf of its members to fight
against discrimination and support them when they are victims of discrimination. Its two
members, who are listed by name, decided not to continue proceedings out of fear of verbal
attacks, abuses or threats in public, as even well-known persons and academics were
victims of such abuses.

5.3.  Withregard to the merits, the petitioner recalls that Mr. Sarrazin, as a former finance
senator of Berlin and thereafter Board member of the German Central Bank, should be
considered as a State party official. Even if he did not make the statements in his official
capacity, the State party should be obliged to prohibit such statements. As a consequence of
the publication of his book, Mr. Sarrazin voluntarily resigned from the Board of the
German Central Bank, however only after receiving an increase in his pension. The
petitioner reiterates that it considers articles 2, 4 and 6 to have been violated, as the
authorities narrowly interpreted the domestic legislation, contrary to other cases concerning
similar statements made by right-wing extremists against Jews. This amounts to unequal
treatment.’® It also notes the statement of the right-wing extremist National Democratic
Party (NPD), which stated that after the dismissal of the investigative process against Mr.
Sarrazin, it will be difficult to sentence members of the NPD on grounds of incitement to
ethnic hatred.? Lastly, no other domestic remedies were available to the petitioner.
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Further observations by the State party on admissibility and merits

6.1 On 1 June 2011, the State party submitted further observations on admissibility and
merits and compares the present communication with communication No. 38/2006. The
State party reiterates that the petitioner does not become a victim pursuant to article 14,
paragraph 1, because of its nature or activities.? It notes that there are important differences
between the petitioner and the petitioner in communication No. 38/2006, as the Central
Council of German Sinti and Roma is the biggest and most important organization
representing Sinti and Roma in Germany and there are regional groups al over the country.
It exerts permanent influence in al political questions regarding Sinti and Roma and
therefore has the authority to speak for the group it represents. In contrast, the petitioner
criticized Mr. Sarrazin’s statements about “Turks’ and “Arabs’ without authorization to
speak for these groups in general. The petitioner’s activity is restricted to the region of
Berlin-Brandenburg and it represents only 26 Turkish organizations and many other
Turkish and Arab organizations in the communities of Berlin and Brandenburg have no
connection with the petitioner. Moreover, pursuant to rule 91 (b), of the Committee's rules
of procedure, the submission on behaf of the alleged victim(s) without authorization is
only alowed in exceptional cases and the only reason why Ms, C.B. and Mr. S.Y. did not
submit their communication to the Committee is because they had failed to exhaust
domestic remedies. It submits that their fear of hostilities and attacks appears to be
exaggerated, as their criminal complaint did not have such consequences and there was no
reason to assume that the continuation of the proceedings would change that.

6.2  On the merits, the State party reiterates that it has noted Mr. Sarrazin's statements
with great concern and that it disapproves of his opinion and welcomes the protests |odged
againgt the statements from all sectors of society.” Nevertheless, the State party reiterates
that Mr. Sarrazin's statements are protected by the freedom of speech and expression,
which is guaranteed under German Basic Law. As his statements cannot be classified as
hate speech, they are not punishable under criminal law. It notes that Mr. Sarrazin talked
about his personal views and did not advocate for particular action such as violence or
arbitrary measures against certain segments of the population, such as “Turks’ and “Arabs’,
and although he made negative statements about them, he did not express racial hatred.?
Referring to the jurisprudence of the European Court of Human Rights, the State party
submits that the domestic authorities have the advantage of evaluating the facts and
assessing Mr. Sarrazin's statements, and therefore their decisions should be scrutinized
only insofar as they may have infringed rights and freedoms of the European Convention
on Human Rights. During the procedure for exclusion from the Social Democratic Party, to
which Mr. Sarrazin belongs, he issued a declaration on 21 April 2011 clarifying that he did
not want to discriminate against any groups but wanted to underline the necessity of
integration of immigrants.

6.3 The State party further submits that punishment for the expression of a persona
opinion is one of the greatest encroachments on the freedom of expression and criminal law
and should be used only as a last resort. Mr. Sarrazin did not express any form of hatred
against Turks and Arabs, nor did he say that he regards them as inferior. His statement is
not hostile and does not advocate for hostility or violence. With regard to the consequences
of Mr. Sarrazin's statement, the State party notes that the petitioner's description is
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exaggerated and partial. It notes that, even if true, it is not a consequence of Mr. Sarrazin’s
statement or book. The State party argues that there is no indication that the number of
attacks against immigrants increased after Mr. Sarrazin's statement. The State party
observes that the various figures the petitioner puts forward are not comparable; there may
have been an increase in negative attitudes against Muslims but not all of these are
tantamount to racial discrimination and there is no indication that they increased after Mr.
Sarrazin's statements. With regard to the attacks against immigrants, death threats and hate
mails against social scientists, the State party assures the Committee that every offence is
criminally prosecuted and that there is no need to punish Mr. Sarrazin, as he did not cause
or advocate for these offences.

Petitioner’sfurther comments

7.1  On 8 January 2012, the petitioner submits that it is not a quantifiable number of
victims that determines the victim status of the petitioner but the way the acts were
committed. The petitioner is an umbrella organization for persons of Turkish descent and
represents a number of individuals and 27 member organizations. With regard to issues of
migration and integration, the petitioner is the most visible and attentively heard voice in
public and supports an independent project against all forms of discrimination. On these
grounds it is entitled to represent the demographic group that has become a victim of a
violation of the Convention. With regard to the fear of Ms. C.B and Mr. S.Y ., the petitioner
notes that it is not hypothetical, as a Social Democratic City Council member, Mr. D., has
received a number of death threats since 17 May 2011 further to his demand that statements
such as Mr. Sarrazin's be categorized as incitement to ethnic hatred. It further observes that
the police notified the petitioner on 21 November 2011 that it is on the list of the National
Socialist Underground (NSU), as supposed enemies of Germany. The NSU is responsible
for at least eight murders of individuals originally from Turkey. The public therefore
considers that the petitioner represents persons from Turkey living in Germany.

7.2  On the merits, the petitioner reiterates its previous submissions and reiterates that in
light of the domestic jurisprudence, Mr. Sarrazin’s statements would have been treated
differently if he had denigrated the population group of “Jews’. Mr. Sarrazin’s explanatory
statement in the exclusion proceedings of the Social Democratic Party was demanded of
him in order to prevent his exclusion and in order that criminal liability of racist incitement
should not depend on a claim made two years after the initia statement. In domestic
criminal proceedings, the motivation to incitement of ethnic hatred is an inner attitude,
measured objectively by actions and not by statements of the perpetrator.

8.1 On 20 January 2012, the petitioner submitted an amicus curiae brief by the German
Institute for Human Rights (GIHR). GIHR notes that the term “racism” is often used in the
context of organized right-wing extremism only. This perception has been criticized by the
Committee® and other international bodies.?® It notes that some prominent public figures
supported Mr. Sarrazin and that he and the Social Democratic Party received a great
number of approving letters and emails. Right-wing extremists espoused Mr. Sarrazin’s
positions. In the internal sanction procedure by the Social Democratic Party, of which Mr.
Sarrazin is a member, a scientific opinion was produced which described his statements in

% See CERD/C/DEU/CO/18, para. 15.

% See European Commission against Racism and Intolerance (ECRI) Report on Germany, 26 May 2009,
p. 8; Report of the Special Rapporteur on contemporary forms of racism, racia discrimination,
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the interview as racist.?® The fact that the party procedure did not lead to his exclusion was
met equally with criticism and approval. After the publication of Mr. Sarrazin's book, he

was presented as a political realist who breaks taboos on integration and immigration policy.

In anumber of magazines, newspapers and television shows, the alleged intellectual, social
and character deficits of the Muslim population were discussed in a generalized fashion.
The labels “Turks’ or “Arabs’ are applied as synonyms for Muslims. Occasionally, even
public office-holders took up Mr. Sarrazin's positions and thereby contributed to the
stigmatization and stereotyping of Muslims in Germany. The debates considerably affected
the climate in Germany, this included that persons who publicly criticized Mr. Sarrazin
received hate mails and death threats and were ridiculed on internet blogs. GIHR also refers
to an open letter to the President of prominent German Muslims, in which they expressed
their concern at the current atmosphere and note that in their daily lives, they are confronted
with hostility.?

8.2 GIHR observes that freedom of expression is a pivotal human right and that high
thresholds must be put on restrictions of freedom of expression. It observes that one of the
main functions of freedom of expression stems from the need to protect the criticism of
power. However, this does not require that it be interpreted in a way which would protect
racist statements against minorities. It notes that article 4, paragraph (@), of the Convention
dipulates that the dissemination of racist ideas be made a punishable offence, which is
implemented in article 130 (1) (2) of the German Criminal Code (GCC). GIHR notes the
domestic case law, according to which the Federal Constitutional Court stressed repeatedly
that when determining the application of article 130 of the GCC, the right to freedom of
expression must be weighed on a case-by-case basis against the legally protected interest
that is affected by the expression of the respective opinion of the other.®® However, the
Court has aso established that in the case of an assault on human dignity, freedom of
expression must yield to human dignity.> The notion of human dignity prohibits making a
person the mere object of the State or subjecting the person to treatment which
fundamentally calls into question his’/her quality as a human being. Assaults on human
dignity include, for instance, degradation, stigmatization or social exclusion® and other
forms of conduct that deny the affected person’s right to respect as a human being.*

8.3 GIHR notesthat Mr. Sarrazin’s statements in the relevant parts of the interview meet
al the criteria of racist ideas and an assault on human dignity. Racist ideas are
characterized by their calling into question the individuality of human beings and thus also
their human dignity. It notes that on the basis of their content, linguistic style and
terminology, Mr. Sarrazin’'s statements display parallels to the racia biology literature of
the 19th and early 20th century. Mr. Sarrazin separates the population into “us’ and “them”,
in which he includes “Turks’ and “Arabs’, to whom he attributes negative characteristics
and conduct. He misuses the term “Turkish” and applies it as a synonym for an established
expression with a negative meaning (“with respect to the core group of Yugosavs, you can
see “Turkish” problems’). Mr. Sarrazin's statements ridicule and degrade people (“no
productive function except for the vegetable trade”) and simultaneously, in a belligerent

Gideon Botsch, Gutachten im Auftrag des SPD-Krei sverbandes Spandau und der SPD-Abteilung Alt-
Pankow zur Frage “ Sind die Ausserungen von Dr. Thilo Sarrazin im Interview in der Zeitschrift
Lettre International (deutsche Ausgabe, Heft 86) als rassistisch zu bewerten?”, 22 December 2009.
See Open letter of German Muslims to the President Christian Wulff, Offener Brief deutscher
Musliminnen und Muslime an den Bundesprésident Christian Wulff, 13 September 2009.

Federal Constitutional Court, decision of 12 November 2002, 1 BvR 232/97, paras. 17 and 21.
Federal Constitutional Court, decision of 4 February 2010, 1 BvR 369/04, 1 BvR 370/04, 1 BVR
371/04, para. 26.

Ibid., para. 28.

Ibid., para. 28.
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tone, they fan fear (“the Turks are conquering Germany in the same way as the Kosovars
conquered the Kosovo: by way of higher birth rates’). He refers to them as if they were
mass-produced goods (“permanently brides are supplied, “Arabs’ and “Turks’ constantly
produce little headscarf girls”). GIHR notes that this rhetoric denies the affected persons,
including children, the right to respect as human beings.

84  GIHR notes that the identity of the person who made the statements and the type of
magazine in which it is published are irrelevant for considerations under article 130 of the
GCC. Furthermore, according to the Committee’s jurisprudence, the context of a political
debate is irrelevant to the racist nature of specific statements.® GIHR observes that the
Public Prosecutor’s Office’s considerations situating Mr. Sarrazin's statements in the
context of the development of Berlin 20 years after the fall of the Berlin wall and basing
them on his political work in Berlin, have the consequence that public figures enjoy special
and arbitrary protection when expressing racist views. Moreover, the judiciary legitimizes
such statements and not only promotes the establishment and acceptance of racism in
society but also contributes to the development of racism. The facts complained of
therefore reveal aviolation of the Convention.

9. On 10 February 2012, the petitioner refers to the jurisprudence of the German
Constitutional Court cited by the position paper of GIHR (see para. 8.3), which states that if
statements depict foreigners as inferior, for example, through the generalized attribution of
socially unacceptable behaviour or characteristics, freedom of expression cannot prevail
over human dignity.® Mr. Sarrazin’'s statements contain exactly this kind of generalized
attribution in relation to supposedly unacceptable behaviour and characteristics, inter aia
referring to “Turks’ and “Arabs’ who have characteristics attributed to them solely on the
basis of their origin.

Further observations by the State party

10.1 On 9 February 2012, the State party, in response to the amicus curiae brief
submitted by the German Institute of Human Rights (GIHR), notes that the point at issue is
not whether the State party’s judiciary shares or supports Mr. Sarrazin’'s statements. The
State party reiterates that it rejects these opinions and regards them as wrong and deplorable
and dissociates itself, including its judiciary, from them. The GIHR brief conveys a
fundamental misconception of the relationship between freedom of expression and the
Convention. According to article 4, paragraph (@), of the Convention, the need to respect
freedom of expression cannot be disregarded when States parties combat racism. It
reiterates that German law conforms to article 4, paragraph (a), of the Convention and
section 130 of the GCC provides for severe punishmentsin all cases of incitement to hatred,
if the relevant act is capable of disturbing the public peace. The question of whether the
relevant act is capable of disturbing the public peace has to be carefully assessed, in
particular when freedom of expression is to be balanced against the necessity of combating
racism.

10.2 A statement which the petitioner perceives as racist does not automatically
constitute an assault on human dignity within the meaning of section 130 of the GCC.
GIHR appears to imply that the criterion of “capable of disturbing the public peace” is not
relevant in this case, athough it is a requirement in the GCC. It was legally necessary for
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the Prosecutor General to consider the position of the author of the incriminated statements,
the weight of his opinion, his known political opinions and the role and distribution of the
journal which published the interview when deciding whether the statements were likely to
disturb the public peace. The debate generated by Mr. Sarrazin's statements does not
constitute a disturbance of the public peace. The State party firmly rejects the assertion by
GIHR that the judiciary or any other State authority promotes the establishment and
acceptance of racism in society.

I ssues and proceedings before the Committee

Consideration of admissibility

11.1 Before considering any claim contained in a communication, the Committee on the
Elimination of Racial Discrimination must decide, pursuant to article 14, paragraph 7 (a), of
the Convention, whether or not the communication is admissible.

11.2 The Committee notes that the petitioner isalegal entity. It is an umbrella association
with individual members and 27 legal entities as members. The Committee takes note of
the State party’s argument that the communication should be declared inadmissible, on
grounds of “lack of victim standing” in accordance with article 14, paragraph 1, as the
petitioner is not directly affected by the statements of Mr. Sarrazin. It also notes the State
party’s claim that the present communication cannot be compared to communication No.
38/2008,* because in the present case, the petitioner does not have the authority to speak
for the group it represents and has not provided any arguments as to why it is acting on
behalf of its members without due authorization. It also takes note of the petitioner’s
argument that it represents the interests of citizens of Turkish heritage in Berlin and that its
work of promoting equality and a climate of non-discrimination was directly affected by the
statements of Mr. Sarrazin.

11.3 The Committee reiterates that article 14, paragraph 1, directly refers to the
Committee’s competence to receive communications from “groups of individuas’. It
considers that, on the one hand, the nature of the petitioner’s activities and its aims, which
are, according to paragraph 3 of its by-laws, the promotion of peaceful coexistence and
solidarity in Berlin and Brandenburg and the furtherance of equality and non-discrimination
implemented, inter alia, by counselling and support both in and out of court against
discrimination, and, on the other hand, the group of individuals it represents, namely
persons of Turkish heritage in Berlin and Brandenburg, satisfies the victim requirement
within the meaning of article 14, paragraph 1, of the Convention.® It further considers that
for purposes of admissibility, the petitioner has sufficiently substantiated that it was directly
affected by Mr. Sarrazin's statements, as it had received severa e-mails in which
individuals expressed their agreement with Mr. Sarrazin, stating that citizens of Turkish
heritage and Muslim do not integrate and that the petitioner should accept the supremacy of
freedom of expression. It also received a notification from the police that it was on the list
of the National Socialist Underground as an enemy of Germany.

11.4 The Committee® therefore considers that the fact that the petitioner is a legal entity
is not an obstacle to admissibility. Accordingly, the Committee declares the communication
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admissible and proceeds with its examination on the merits with regard to the claims under
articles 2, paragraph 1 (d), 4, paragraph (a), and 6 of the Convention.

Consideration of the merits

12.1 Inaccordance with article 14, paragraph 7 (a), of the International Convention on the
Elimination of All Forms of Racial Discrimination, the Committee has considered the
present communication in light of all the information submitted by the petitioner and the
State party.

12.2 The issue before the Committee is whether the State party fulfilled its positive
obligation to take effective action against reported statements of racial discrimination,
having regard to the extent to which it investigated the petitioner’'s complaint under
paragraphs 130 and 185 of the Criminal Code. Paragraph 130 of the Criminal Code
criminalizes any manner of expression that is capable of disturbing the public peace by
incitement to hatred against segments of the population or calling for violent or arbitrary
measures against them; or by assaulting the human dignity of others by insulting,
maliciousy maligning, or defaming segments of the population. It also criminalizes
incitement of hatred against segments of the population or a national, racial or religious
group, or one characterized by its folk customs, calls for violent or arbitrary measures
against them, or assaults the human dignity of others by insulting, maliciously maligning or
defaming segments of the population or a previously indicated group. Paragraph 185 of the
Criminal Code criminalizes insult.

12.3 The Committee recalls its earlier jurisprudence® according to which it does not
suffice, for the purposes of article 4 of the Convention, merely to declare acts of racia
discrimination punishable on paper. Rather, criminal laws and other legal provisions
prohibiting racial discrimination must also be effectively implemented by the competent
national tribunals and other State ingtitutions. This obligation is implicit in article 4 of the
Convention, under which States parties undertake to adopt immediate and positive
measures to eradicate all incitement to, or acts of, racial discrimination. It is also reflected
in other provisions of the Convention, such as article 2, paragraph 1 (d), which requires
States to prohibit and bring to an end, by all appropriate means, racia discrimination, and
article 6, which guarantees to everyone effective protection and remedies against any acts
of racial discrimination.

12.4 The Committee notes the petitioner’s claim that Mr. Sarrazin’s statements in the
magazine Lettre international No. 86 (2009) discriminated against it and its members, who
are al of Turkish heritage, as the Turkish population was presented as a segment of the
population who live at the expense of the State and who should not have the right to live on
the territory of the State party and that the State party failed to provide protection against
such discrimination. It also notes the petitioner’s argument that Mr. Sarrazin’s statements
had led to public vilification and debasement of Turks and Muslims in general. It further
notes the petitioner’s claims that the absence of criminal prosecution of Mr. Sarrazin
amounts to a violation by the State party of articles 2, paragraph 1 (d), 4, paragraph (a), and
6 of the Convention, as the domestic legislation was narrowly interpreted. The Committee
notes that the State party disapproves of Mr. Sarrazin’s opinion, but argues that the
provisions of its Criminal Code sufficiently trandate its obligations to provide effective
legal sanctions to combat incitement to racial discrimination and that the State party’s
authorities correctly assessed that Mr. Sarrazin’s statements are protected by the right to
freedom of expression and do not amount to incitement, nor do they refer to segments of
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the population as inferior. The Committee further notes the State party’s argument that the
decisions by its criminal prosecution authorities were neither manifestly arbitrary nor did
they amount to a denia of justice and that there was no indication of an increased risk for
the petitioner or its members of becoming victims of future criminal acts.

125 The Committee recalls that it is not its role to review the interpretation of facts and
national law made by domestic authorities, unless the decisions were manifestly arbitrary or
otherwise amounted to a denial of justice.® Nevertheless, the Committee has to examine
whether the statements made by Mr. Sarrazin fall within any of the categories of impugned
speech set out in article 4, of the Convention, and if so, whether those statements are
protected by the “due regard” provision as it relates to freedom of speech, as well as to
whether the decision not to prosecute Mr. Sarrazin was manifestly arbitrary or amounted to
adenia of justice.

12.6 The Committee has taken note of the content of Mr. Sarrazin’s statements regarding
the Turkish population of Berlin and in particular notes that he states that a large proportion
of the Turkish population does not have any productive function except for the fruit and
vegetable trade, that they are neither able nor willing to integrate into German society and
encourage a collective mentality that is aggressive and ancestral. Mr. Sarrazin uses
attributes such as productivity, intelligence and integration to characterize the Turkish
population and other immigrant groups. While he uses these attributes in a positive manner
for some immigrant groups, for example the East European Jews, he uses them in a
negative sense for the Turkish population. He states that the Turks are conquering Germany
just as the Kosovars conquered Kosovo: through a higher birth rate, and that he would not
mind if they were East European Jews with an 1Q about 15 per cent higher than that of the
Germans. Mr. Sarrazin states that he does not have to accept anybody who lives off the
State and rejects that very State, who makes no effort to reasonably educate their children
and constantly produces new little headscarf girls, and claims that this is true for 70 per
cent of the Turkish population in Berlin. Mr. Sarrazin also creates an adjective to express
his ideas concerning the inferiority of the Turkish population and states that in other
segments of the population, including Germans “one can see a‘ Turkish’ problem”. He also
states that he would generally prohibit influx of migrants, except for highly qualified
individuals and stop providing social welfare for immigrants. The Committee considers that
the above statements contain ideas of racial superiority, denying respect as human beings
and depicting generalized negative characteristics of the Turkish population, as well as
incitement to racial discrimination in order to deny them access to social welfare and
speaking about a general prohibition of immigration influx except for highly qualified
individuals, within the meaning of article 4 of the Convention.

12.7 Having described Mr. Sarrazin’s statements as impugned speech under article 4 of
the Convention, the Committee needs to examine whether the State party properly assessed
these statements as being protected by the “due regard” provision relating to freedom of
speech. The Committee recalls its jurisprudence and reiterates that the exercise of the right
to freedom of expression carries specia duties and responsibilities, in particular the
obligation not to disseminate racist ideas.® It also observes that article 4 of the Convention
codifies the State party’s responsibility to protect the population against incitement to racial
hatred but also acts of racial discrimination by dissemination of ideas based upon racia
superiority or hatred.*
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12.8 While acknowledging the importance of freedom of expression, the Committee
considers that Mr. Sarrazin’'s statements amounted to dissemination of ideas based upon
racial superiority or hatred and contained elements of incitement to racial discrimination in
accordance with article 4, paragraph (a), of the Convention. By concentrating on the fact
that Mr. Sarrazin's statements did not amount to incitement of racial hatred and were not
capable of disturbing the public peace, the State party failed in its duty to carry out an
effective investigation into whether or not Mr. Sarrazin’s statements amounted to
dissemination of ideas based upon racial superiority or hatred. The Committee further
considers that the criterion of disturbance of the public peace, which is taken into
consideration in the evaluation if statements reach the threshold of dissemination of ideas
based upon racial superiority or hatred, does not adequately translate into domestic
legislation the State party’s obligation under article 2, paragraph 1 (d), in particular as
neither article 2, paragraph 1 (d), nor article 4 contain such a criterion.

12.9 The Committee therefore concludes that the absence of an effective investigation
into the statements by Mr. Sarrazin by the State party amounted to a violation of articles 2,
paragraph 1 (d), 4 and 6 of the Convention.

13.  In the circumstances, and with reference to its general recommendation No. 31
(2005) on the prevention of racial discrimination in the administration and functioning of
the criminal justice system* and its general recommendation No. 15 (1993) on organized
violence based on ethnic origin,  the Committee on the Elimination of Racial
Discrimination, acting under article 14, paragraph 7 (a), of the International Convention on
the Elimination of All Forms of Racial Discrimination, is of the opinion that the facts as
submitted disclose a violation of articles 2, paragraph 1 (d), 4 and 6 of the Convention by
the State party.

14. The Committee recommends that the State party review its policy and procedures
concerning prosecution in cases of alleged racial discrimination consisting of dissemination
of ideas of superiority over other ethnic groups based on article 4, paragraph (a), of the
Convention and of incitement to discrimination on such grounds, in the light of its
obligations under article 4 of the Convention.* The State party is also requested to give
wide publicity to the Committee’s Opinion, including among prosecutors and judicial
bodies.

15. The Committee wishes to receive, within 90 days, information from the State party
about the measures taken to give effect to the Committee’ s Opinion.

[Adopted in English, French, Russian and Spanish, the English text being the original
version. Subsequently to be issued aso in Arabic and Chinese as part of the present report
to the General Assembly.]
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Individual opinion of Committee member Mr. Carlos Manue
Vazquez (dissenting)

1 This Communication concerns the relation between a State party’s obligation under
the Convention to combat hate speech and its obligation to protect the freedom of opinion
and expression. On the one hand, “freedom of opinion and freedom of expression are
indispensable conditions for the full development of the person” and “constitute the
foundation stone for every free and democratic society.”* On the other hand, article 4 of the
Convention provides that States parties are to “declare an offence punishable by law all
dissemination of ideas based on racial superiority or hatred [and] incitement to racial
discrimination.” Under this provision, “States parties have not only to enact appropriate
legislation but also to ensure that it is effectively enforced.”? The question before the
Committee is whether the State party violated article 4 by failing to prosecute Mr. Sarrazin
for certain statements he made in an interview published in the cultural journal Lettre
Internationale.

2. The interview with Mr. Sarrazin contains statements that are bigoted and offensive.
The Convention, however, does not require the criminal prosecution of all bigoted and
offensive statements. In Zentralrat Deutscher Sinti und Roma v. Germany, for example, the
Committee found no violation of the Convention even though the State party had declined
to prosecute statements that the Committee found to be “discriminatory, insulting and
defamatory.” The German Government has disavowed and criticized Mr. Sarrazin's
statements. Chancellor Merkel has denounced them as “simple blanket judgments’ and
“stupid.” The Berlin Office of Public Prosecution investigated his statements but decided to
terminate the investigation upon concluding that the statements did not amount to
incitement to racial hatred or qualify as an insult under German criminal law. The General
Procurator reviewed the decision of the Berlin Office of Public Prosecution and determined
that the investigation had been correctly terminated, noting, inter alia, that Mr. Sarrazin did
not characterize members of the Turkish minority as “inferior beings’ or “bereave [sic]
them of their right to life as an equally worthy person.” Both decisions were extensively
explained in writing. The Committee, on the other hand, has concluded that the State party
violated its obligation under the Convention when it decided not to pursue further the
criminal prosecution of Mr. Sarrazin.

Standard of review

3. As the Committee recognizes, to find a violation the Committee must conclude that
the State party acted arbitrarily or denied justice. In the context of speech prohibitions, this
deferential standard is particularly appropriate. The pertinent officials of the State party
have afar greater mastery of the language involved than do the Members of this Committee,
and they are in afar better position to gauge the likely impact of the statementsin the social
context prevailing in the State party. The State party’ s decision not to prosecute was neither
arbitrary nor adenial of justice.’®

Human Rights Committee, general comment No. 34 (2011).

Genera recommendation No. 15.

The Committee has found the communication to be admissible insofar as it alleges that the statements
in question denigrated members of the Turkish population of Berlin and Brandenburg. Thus, only
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Incitement to racial discrimination

4, In concluding that Mr. Sarrazin’'s statements “contained elements of incitement to
racial discrimination,” the Committee is apparently referring to the statements suggesting
that immigration be limited to “highly qualified people’” and that immigrants be denied
social welfare. These statements do not, however, advocate discrimination on the basis of
“race, colour, descent, or national or ethnic origin.” Moreover, the statements do not
congtitute “incitement” to discrimination. To congtitute “incitement,” there must at least be
a reasonable possibility that the statement could give rise to the prohibited discrimination.*
In the statements that the Committee finds to be “incitement to discrimination,” Mr.
Sarrazin puts forward some ideas for possible legislation. The possibility that an
individual’s advocacy of legislation will contribute more than trivialy to the enactment of
legislation is minuscule. Indeed, the concept of incitement to legislation is, to my
knowledge, a novel one. Mr. Sarrazin's statements do not constitute incitement to
discrimination.

Dissemination of ideas based on racial superiority

5. The Committee has also concluded that the interview with Mr. Sarrazin “contained
ideas of racial superiority.” The Convention, which refersin article 4 to the prohibition of
the “dissemination of ideas based on racial superiority or hatred,” is unusual among human
rights instruments in referring to the penalization of speech without an express link to the
possibility that such speech will incite hatred or violence or discrimination. Because of the
absence of such a link, the dissemination clause poses particular risks of conflict with the
right to freedom of thought and expression affirmed in the Universal Declaration of Human
Rights. This potential conflict did not go unnoticed in the treaty negotiations.® Several
States objected to the clause precisely because of its possible conflict with free speech
rights. The concerns of these States were addressed through the inclusion of the “due
regard” clause in article 4. This clause specifies that the State parties’ obligations under
article 4 are to be exercised “with due regard to the principles embodied in the Universal
Declaration of Human Rights and the rights expressly set forth in article 5 of this
Convention.” In view of this negotiating history, any construction of the term “racial
superiority” should be heedful of the need to safeguard the free exchange of opinions and
ideas on matters of public concern.

6. It is open to question whether the term “racial superiority” in article 4(a)
encompasses statements of superiority on the basis of nationality or ethnicity. Expressions
of national or ethnic pride abound in popular discourse, and such expressions are often hard
to distinguish from boasts of national or ethnic superiority. Criminalizing such statements
risks chilling speech far removed from the central concerns of the Convention. To avoid
such a serious incursion on free expression, the term “racial superiority” is best understood
to cover statements of superiority based on innate or immutable characteristics.

7. In any event, Mr. Sarrazin’s statements did not express the view that Turks as a
nationality or ethnic group were inferior to other nationalities or ethnic groups. Some of the
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statements, considered in isolation, might be understood to assert that some aspects of
Turkish culture inhibit Turks in Berlin from succeeding economicaly. But it is often
claimed, including by commentators of unimpeachable integrity and sensitivity to the
problem of racial discrimination, that the culture that prevails among particular national or
ethnic groups inhibits their economic success. For example, Amartya Sen, has written that
“cultural influences can make a major difference to work ethics, responsible conduct,
spirited motivation, dynamic management, entrepreneurial initiatives, willingness to take
risks, and a variety of other aspects of human behavior which can be critical to economic
success.”® The dissemination clause should not be construed to prohibit the expression of
such views. “The right to freedom of expression implies that it should be possible to
scrutinize, openly debate and criticize belief systems, opinions and institutions, including
religious ones.”” The claim that the culture or belief system that prevails among a national
or ethnic group inhibits their chances of achieving a particular goal is not outside the scope
of reasoned discourse, and it is not prohibited by the Convention.

8. Moreover, other portions of the interview indicate that Mr. Sarrazin was not
asserting that Turkish culture leads inevitably to lack of economic success. Mr. Sarrazin’'s
main point appears to have been that the provision of socia welfare leads to habits and
ways of life that inhibit economic success and integration. Thus, he notes that the same
immigrant groups that in Germany and Sweden are economically unsuccessful are
successful in other countries, such as the United States. The reason for this disparity, he
(mistakenly) asserts, is the fact that immigrants in Germany and Sweden receive social
welfare, which gives them a disincentive to integrate, whereas the United States does not
provide immigrants with social welfare and, as a result, immigrants from these groups do
integrate and succeed economically. Elsewhere in the interview, Mr. Sarrazin asserts that,
“if the Turks would like to integrate, they would have paralel success with other groups,
and it would not be an issue any more.” Thus, Mr. Sarrazin does not appear to have been
asserting the inferiority of Turkish culture or Turks as a nationality or ethnic group. Instead,
he appears to have been making an argument about the impact of certain economic policies
on the incentives of Turkish immigrants to integrate and thus to succeed economically. In
any event, the State party was not acting arbitrarily in construing his statements this way.

9. It is true that, in expressing these ideas, Mr. Sarrazin at times employed denigrating
and offensive language. But such language does not change the fact that it was not arbitrary
for the State party to conclude that the statements were not ideas of racial superiority. The

right to freedom of expression extends even to statements framed in sharp and caustic terms.

State party discretion not to prosecute

10. Even if | agreed that Mr. Sarrazin’s statements incited to racial discrimination or
contained ideas of racial superiority, | would not agree that the State party violated the
Convention by failing to prosecute him. The Convention does not require the criminal
prosecution of every expression of ideas of racial superiority or every statement inciting to
racial discrimination. Rather, the Convention leaves States parties with discretion to
determine when criminal prosecution would best serve the goals of the Convention while
safeguarding the principles of the Universal Declaration of Human Rights and the rights
expressy set forth in article 5 of the Convention. In past decisions, the Committee has
recognized the “principle of expediency,” which it has defined as “the freedom to prosecute

5 Quoted in Lan Cao, Culture Change, 47:2 Va. J. Int'l L., 350, 389(2007). For additional examples,
seeid. at 378-91.
" See Rabat Plan of Action, para. 11.
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or not prosecute.” ® The Committee has explained that this principle “is governed by
considerations of public policy” and that “the Convention cannot be interpreted as
challenging the raison d'étre of [this] principle.” ® In the light of these decisions,
commentators have correctly noted that “the obligation to criminalize should not be
understood as an absolute duty to punish.” Rather, “the Committee ... acknowledge[s] a
margin of appreciation for prosecuting authorities.”*°

11. In its general recommendation No. 15, the Committee has asserted that “the
prohibition of the dissemination of al ideas based upon racia superiority or hatred is
compatible with the right to freedom of opinion and expression.” This is far from saying,
however, that the right to freedom of expression is irrelevant to the construction or
implementation of article 4. As explained above, in the light of the “due regard” clause,
concerns about freedom of opinion and expression are directly relevant to the interpretation
of the term “ideas based on racial superiority.” Furthermore, even if the “dissemination of
ideas based on racial superiority or hatred” is not protected by the right to freedom of
opinion and expression, it does not follow that the criminal prosecution of such
dissemination poses no risks to the freedom of opinion and expression. Criminal
punishment is the most severe form of punishment the State can impose. A threat of
criminal prosecution has the distinct tendency to cause persons to forgo conduct that the
law does not prohibit, particularly if the statutory language is unclear. In the context of laws
prohibiting speech, this phenomenon is known as the “chilling” effect of such laws. Thus,
even if the types of speech described in article 4 are not protected by freedom of expression,
an aggressive approach to enforcement can deter people from exercising their right to
engage in speech that is protected. For this reason, application of the principle of
expediency to the “dissemination of ideas based on racial superiority or hatred” does not
contradict general recommendation No. 15.

12. A State party might permissibly decline to prosecute on the ground that criminal
prosecution in a particular case would impede rather than advance the goas of the
Convention. For example, criminally prosecuting statements that are not clearly prohibited
could have the perverse effect of making a “freedom of expression” martyr of the speaker,
who could claim governmental heavy-handedness and imposition of “political correctness.”
If the initial statement was not widely disseminated, criminal prosecution could make
matters worse by giving undue prominence to a statement that might otherwise have been
quickly forgotten. Criminal prosecution might, indeed, magnify the psychic pain
experienced by the targeted groups by giving wider publicity to the denigrating statements.
Depending on the circumstances, a State party might reasonably conclude that criminal
prosecution would unduly dignify a statement that would otherwise be perceived as too
ludicrous to be taken seriously. In sum, States parties act properly in determining that a
criminal prosecution in a particular instance would cause greater harm to the goals of the
Convention than would some other form of response to the offending statement.

13. The Convention does not preclude States parties from adopting a policy of
prosecuting only the most serious cases. Indeed, such a policy would appear to be required
by the principle that any restriction on the right of free expression must conform to the
strict tests of necessity and proportionality.™ The necessity inquiry asks whether the aim of
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1

L.K. v. The Netherlands, para. 3.3; Yilmaz-Dogan v. the Netherlands, communication No. 1/1984,
Opinion adopted on 10 August 1988, para. 8.2.

Id, para. 9.4.

Anja Siebert-Fohr, Prosecuting Serious Human Rights Violations (2009) p. 173.

European Court of Human Rights, Soulas and Others v. France, No. 15948/03, paras. 32-37 (2008);
Human Rights Committee, general comment No. 34, para. 22. See also Rabat Plan of Action
(criminal prosecution should be alast resort).
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the restriction “could be achieved in other ways that do not restrict freedom of expression,”
and the proportionality inquiry asks whether the State party employed “the least intrusive
instrument amongst those which might achieve” its legitimate aims.*? Criminal prosecution
of racist statements will often not be the least intrusive instrument for achieving the
legitimate aim of eliminating racial discrimination; indeed, criminal prosecution will
sometimes be counterproductive. The Committee implicitly recognized this point in
Zentralrat Deutscher Sinti und Roma et al. v. Germany when it declined to find a violation,
even though the State party did not criminally prosecute statements that the Committee
found to be “discriminatory, insulting and defamatory,” noting that the offending
statements had aready carried consequences for its author. Unfortunately, the Committee
has overlooked the point in this case.

14.  In determining whether criminal prosecution is necessary and proportional, States
parties properly take a number of factors into account. As relevant to this communication,
these factors include the form in which the statement was disseminated. A speech before a
crowd or on television might properly be deemed of greater concern than an interview
published in a cultural journal. States parties should also consider the number of persons
reached by the publication. A statement in a newspaper of wide circulation may be deemed
of greater concern than a statement in a journal of comparatively low circulation. States
parties may also consider whether the offensive statements were addressed directly to the
offended group or otherwise disseminated in a way that made it difficult for persons from
the offended group to avoid them. Thus, racist statements displayed on a billboard or on the
subway, where the targeted groups cannot avoid them, may be deemed of greater concern
than offensive statements buried in the middle of a dense, lengthy interview mainly
focusing on economic matters. Finally, and most importantly, States parties should take
account of the context and the genre of the discussion in which the statements were made —
for example, whether the statements were part of a vitriolic ad hominem attack or instead
were presented as a contribution, however intemperate, to reasoned debate on a matter of
public concern, as the State party found Mr. Sarrazin’s statements to be.*®

15. The Committee faults the State party for “concentrating on the fact that Mr.
Sarrazin's statements were not capable of disturbing public peace,” noting that article 4
does not contain such a criterion. However, “it is not the Committee’s task to decide in
abstract whether or not nationa legidation is compatible with the Convention.” The
Committee’ stask, rather, is “to consider whether there has been a violation in the particular
case.”** Moreover, the Public Prosecutor only mentioned this criterion as one among many
reasons not to initiate a crimina prosecution, and the General Procurator did not mention
the criterion at all. Furthermore, while GCC 130(1) applies only to statements “capable of
disturbing the public peace,” this limitation does not appear in GCC 130(2), which
criminalizes, inter alia, the “dissemination” in writing or through the media of materials
“which assault the human dignity of other by insulting, maliciously maligning or defaming
[a national, racia or religious group].” Nor is the limitation found in GCC 185, which
criminalizes insult. Finally, the Convention need not be read to imply that considerations of
public order are irrelevant to the application of the dissemination clause. To the contrary, in

2 1d., paras. 33, 34.

13 Although the State party follows a policy of mandatory prosecution of felonies, the explanations
provided by the Berlin Public Prosecutor and the General Procurator for declining to initiate a
prosecution against Mr. Sarrazin show that the State party takes account of case-specific
considerations such as those discussed above in determining whether its hate speech laws properly
apply to particular casesin the light of the State party’ s constitutional provisions protecting freedom
of expression.

See, e.g., Zentralrat Deutscher Sinti und Roma et al. v. Germany, communication No. 38/2006,
Opinion adopted on 22 February 2008 7.7; Er v. Denmark, communication No. 40/2007, para. 7.2.
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balancing the obligation to combat hate speech with the safeguarding of freedom of
expression, as they must under the “due regard” clause, States parties, in my view, may
permissibly determine that prosecution is warranted only if the speech threatens to disturb
the public peace.

16.  For the foregoing reasons, | am unable to agree that the State party violated the
Convention.

[Adopted in English, French, Russian and Spanish, the English text being the original
version. Subsequently to be issued also in Arabic and Chinese as part of the Committee’s
annual report to the General Assembly.]
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Follow-up infor mation provided in relation to casesin which
the Committee adopted recommendations

This annex compiles information received on follow-up to individual
communications since the last annual report,? as well as any decisions made by the
Committee on the nature of those responses.”

State party Denmark

Case Saada Mohamed Adan, 43/2008

Opinion adopted on 13 August 2010

I ssues and violations Lack of effective inquiry to determine whether the petitioner
found has suffered discrimination on the base of race: violation of

article 2, paragraph 1 (d), and article 4 of the Convention. The
failure to effectively investigate the petitioner’s complaint
under article 266 (b) of the Criminal Code constitutes a
separate violation under article 6 of the Convention.

Remedy recommended  The Committee recommended the State party to grant the
petitioner adequate compensation for the moral injury caused
by the above-mentioned violations of the Convention. The
Committee recalled its general recommendation No. 30 which
recommends that States parties take “resol ute action to
counter any tendency to target, stigmatize, stereotype or
profile, on the basis of race, colour, descent, and

Official Records of the General Assembly, Sxty-sixth session, Supplement No. 18 (A/66/18).
It should be mentioned that in its last concluding observations to the State party in August 2010
(CERD/C/DNK/CO/18-19), the Committee noted the following:

“The Committee while taking note of the State party’s efforts to encourage reporting of hate crimes
through the preparation of guidelines on the handling of cases under section 266b of the Criminal
Code, it is concerned with the broad powers of the Director of Public Prosecutions to stop
investigations, withdrawal of charges or discontinue cases. The Committee is also concerned with the
large number of cases that have been discontinued by the Director of Public Prosecution which would
discourage reporting by victims. The Committee is also concerned with the current proposals by
various politicians to repeal section 266b but wel comes the assurances by the State party that the
provision will not be repealed. The Committeeis aso concerned with the large number of complaints
it receives under its Communications procedure that is provided for under article 14 of the
Convention, that mainly focus on hate crimes (art. 4 (a) and (6)).

“The Committee recommends that the State party should limit the powers of the Director of Public
Prosecutions by establishing an independent and multicultural oversight body to assess and oversee
the decisions taken by the Director of Public Prosecutions with regard to cases under section 266b to
ensure that discontinuance of cases does not discourage victims from lodging complaints or promote
impunity by perpetrators of hate crimes. In line with general recommendation 31 (2005), the
Committee urges the State party to resist calls to repeal section 266b which will compromise the
efforts and gains that the State party has achieved in combating racial discrimination and hate
crimes.”
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Date of examination of
report/s since adoption

Duedatefor State party
response

Date of reply

Stateparty’'s
observations

national or ethnic origin, members of ‘non-citizen’ population
groups, especialy by politicians ...” Taking into account the
Act of 16 March 2004, which, inter alia, introduced a new
provision in section 81 of the Criminal Code whereby racial
motivation constitutes an aggravating circumstance, the
Committee recommended that the State party should ensure
that the existing legislation is effectively applied so that
similar violations do not occur in the future. The State party
was al so requested to give wide publicity to the Committee's
opinion, including among prosecutors and judicial bodies.

The State party’ s eighteenth and nineteenth periodic reports
were examined in August 2010; the twentieth and twenty-first
reports are due in 2013.

25 February 2011

13 December 2010, 27 June 2011

The State party informs the Committee that its Government
has found it reasonable to pay compensation for any equitable
costs a petitioner may have had to pay for legal assistance
during the complaints procedure. Act No. 940 on Legal Aid
for the Submission and Conducting of Complaints before
International Treaty Bodies under Human Rights Conventions
(December 1999) guarantees legal aid to cover equitable costs
in all cases where the international complaints body requests
the State party to provide observations on a complaint. The
petitioner in the present case has received DKr 45,000, i.e.
approximately 8,300 US dollars.

The State party explains that its Government is ready to pay
compensation for any pecuniary damage the petitioner may
have suffered, in accordance with the general principle on
such compensation under Danish law. In this case, however,
the petitioner did not suffer any such damage. Asto
compensation for non-pecuniary damage, including for moral
damages, the State party explains that, after careful
consideration, its Government has found that the alleged
discrimination acts against the petitioner are not of such
nature to require payment of compensation. In reaching this
conclusion, the Government has attached great importance to
the fact that, unlike in previous cases (L.K. v. the Netherlands
or Habassi v. Denmark), in the present case the statements
made by Mr. Espersen in aradio broadcast did not target the
petitioner personally. The State party contends that in the
present case the findings of the Committee constitute a
sufficient and just satisfaction for the petitioner.

The State party further refers to the follow-up procedure in
connection to the case of Mohamed Hassan Gelle v. Denmark
(No. 34/2004) and recalls that there also it decided not to pay
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Petitioner’s comments

compensation for non-pecuniary damage, inter alia because
the discrimination actions were not aimed at the petitioner
personally. In the case of Mr. Gelle, the Committee has found
the State party’ sreply to be satisfactory and concluded the
scrutiny under the follow-up procedure.

On the effective application of existing legislation, the State
party points out that, according to section 99 of the
Administration of Justice Act, the Director of Public
Prosecutionsis superior to the rest of the prosecutors and
supervises them. Thus, heis entitled to issue rules regarding
the prosecutors’ work, and can also intervene in particular
cases and give orders whether to have the matter prosecuted
or not. The Director of the Public Prosecutions has issued
Instruction No. 9/2006 on the handling of cases concerning
violations of, inter alia, section 266b of the Danish Criminal
Code. The Instruction stipulates that all complaints under
section 266b of the Criminal Code rejected by the police, on
the ground that there is no basis for initiating an investigation
or continuing with investigations already opened, must be
submitted to the Regional Prosecutor. Decisions of the
Regiona Prosecutor to uphold the police conclusions may be
appeal ed before the Director of the Public Prosecutors.
According to the Instruction, all casesin which apreliminary
charge has been laid are submitted to the Director of the
Public Prosecutors for determination of the final charges. The
State party explains that the Director of the Public
Prosecutionsis currently evaluating whether there is a need to
modify Instruction No. 9/2006. The Public Prosecutions
Director was provided with the Committee’s opinion in the
present case, with arequest to take it into consideration when
revising the said instruction.

Finaly, the State party reports that, in addition to the Director
of Public Prosecutions, the Committee’s opinion has also
been forwarded to the Regional Public Prosecutor of
Copenhagen and the Chief of the Police in Copenhagen, i.e.
the three authorities of the Public Prosecution Service
involved in the case.

The Committee’ s opinion was aso sent to the Danish
National Police and the Danish Court of Administration, and
thus the prosecution and the judicial bodies have been
informed of the Committee’ sfindings. The State party has
aso informed the petitioner’ s representative of the measures
taken to give effect to the Committee’ s recommendations.

The petitioner’s representative provided his comments to the
State party’ s observations on 28 February 2011. He notes,
firstly, that the State party’ s refusal to grant compensationin
the present case is not a precedent, and that in the cases of

Mr. Gelle, communication No. 34/2004, and Mr. Murat Er,
communication No. 40/2007, the situation was similar, and no
non-pecuniary damages were compensated.
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Counsel considers the State party’ s argumentation on the
payment of legal aid in the present case to beirrelevant to the
Committee’ s recommendation for a compensation for
damages, and points out that no redress can be obtained
through legal aid. Secondly, the State party’ s refusal to grant
compensation for non-pecuniary damages, on the basis that
the nature of the alleged discrimination in the present case
does not permit a payment of compensation, shows, according
to the counsel, that the State party confuses two issues.
According to the counsdl, it isirrelevant to verify whether the
radio speech of Mr. Espersen targeted the petitioner
personally. The moral damages suffered by the petitioner
were not due to the speech itself, but to the State party’s
failure to react effectively. Mr. Espersen’s speech, in
substance, was never examined by a court. And, as
established by the Committee in its opinion, the State party
has failed to fulfil its positive obligations to take effective
action in the matter. Therefore, according to counsel, the
moral damages suffered by the petitioner are imputable to the
State party.

Counsel adds that the State party has failed to give any
consideration to the Committee's conclusions on the merits of
the case, in particular the Committee’ s conclusion that the
petitioner is also avictim of aviolation of hisrights by the
State party, under article 6 of the Convention. Asto the
previous cases quoted by the State party as examples of
satisfactory follow-up replies, the counsel notes that the term
“satisfactory” here should be understood asimplying that no
further correspondence is needed, without necessarily
meaning that the Committee was satisfied with the measures
taken.

On the issue of the effective application of existing legislation
and no occurrence of similar violations in future, counsel
notes that the Director of the Public Prosecution has informed
him that Instruction No. 9/2006 is currently being revised and
that the Committee’ s opinion would form part of the
considerationsin this respect. The counsel explains however,
that he is unaware of the envisaged changes, but notes that the
Committee's opinions in Mohammed Hassan Gelle v.
Denmark or Saada Adan v. Denmark also could, but have not,
served as a basis to avoid similar subsequent violations to
occur.

On the publicity of the Committee’ s opinion, counsel notes
that the State party has circulated the opinion to the Police,
prosecutors and the Central Court of Administration.
According to him, however, thisis does not correspond to the
Committee' srequest, i.e. to have the opinion widely
disseminated, including, but not limited to, judicial bodies.

Counsel requests the Committee to intervene and explain to
the State party that itsreply is unsatisfactory and that the
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Additional reply by the
State party

Additional comments
from the petitioner

Further action and/or
Committee’ sdecision

State party’sfurther
submission

Proposed further action
and/or Committee's
decision

State party
Case
Opinion adopted on

I ssues and violations
found

measures taken are insufficient to comply with its
recommendations.

On 27 June 2011, the State party reiterates the information
contained in its previous reply of December 2010 on the
measures taken to give effect to the Committee’ s opinion. On
the issue of compensating the petitioner, the State party
recallsthat legal aid for an amount of 45,000 DKr (8,300 US
dollars) was paid in the present case.

On 20 July 2011, petitioner’s counsel notes that the State
party has only repeated its previous observations of December
2010. Counsel considers that the State party has failed to
provide any valid legal argument for not paying
compensation. He considers that the State party’s position is
due to political considerations and asks the Committee to
continue the follow-up dialogue with the State party.

The Committee discussed the case at its seventy-ninth
session (August 2011). It welcomed the measurestaken so
far by the State party, but considered that legal aid cannot
be considered as a payment of compensation. It invited the
State party to explore waysto provide the complainant
with compensation, and a note verbale was sent to the
State party on 15 September 2011 in this connection.

By note verbale of 2 April 2012, the State party explained that
its position remains unchanged.

On 26 February 2012, the Rapporteur on communications of
the Committee met with a representative of the Permanent
Mission of Denmark to the United Nations Office in Geneva,
to discuss on the measures taken by the State party to give
effect to the Committee’ s recommendations and expose the
Committee’ s proposal to close the dialogue with a note of
partly satisfactory implementation of the Committee’s first
recommendation to widely disseminate the Committee’s
opinion to judicial authorities; and partly unsatisfactory
implementation of the Committee’ s recommendation to
compensate for the damage caused to the petitioner. The State
party representative assured the Rapporteur that she would
convey the Committee’ s position to the competent authorities
in Denmark.

The dialogue is ongoing.
Denmark

Dawas, Shawva, 46/2009
6 March 2012

Failure to effectively protect the petitioners from an alleged
act of racial discrimination, and to carry out an effective
investigation, which consequently deprived the petitioners
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Remedy recommended

Date of examination of
report/s since adoption

Duedatefor State party
response

Date of reply
State party’sreply

from their right to effective protection and remedies against
the reported act of racial discrimination: violation of article 2,
paragraph 1 (d), and article 6 of the Convention by the State

party.

The State party was recommended to grant the petitioners an
adequate compensation for the material and moral injury
suffered.

The State party’ s eighteenth and nineteenth periodic reports
were examined in August 2010; the twentieth and twenty-first
reports are due in 2013.

12 September 2012

18 June 2012

The State party regrets that the Committee’s opinion is based
on anumber of misunderstandings regarding the facts of the
case and the relevant provisions of the Danish law. According
to the State party, these misunderstandings were decisive for
the Committee’ s conclusion of aviolation in the present case.

Concretely, and regarding paragraph 7.2 of the opinion,
where the Committee concluded that, given that it was
rejected during the investigation, the racial discrimination
nature of the crime could not be assessed in court, the State
party disagrees with the conclusion that the revision of the
charge from violation of section 246(1) to violation of section
244 of the Criminal Code (straffeloven) was of significance to
the examination of the possibly racist nature of the incident.
According to the Danish law, an objective assessment of the
gravity of the offence committed is crucia for determining
whether an offender should be prosecuted under the general
provision of the offence laid down in section 244 or under the
provision of aggravated offence laid down in section 245(1).
In order to apply section 245(1), the prosecution must be able
to prove that the assault was particularly heinous, brutal or
dangerous or that the defendant was guilty of cruelty. In that
connection, any particular motives for committing the
offence, including whether it was racially motivated or
otherwise had aracist undertone, are of no significance.
Further, it is quite common in Denmark that the police first
charge a person with committing the aggravated offence
pursuant to section 245(1) of the Criminal Code if thereisa
suspicion that particularly dangerous offence has been
committed, for example, because weapons have been used.
Then, if it later turns out that it is not possible to prove on the
basis of the evidence available in the case that the offence
was of a*“ particularly dangerous nature”, the prosecution will
revise the charge to the offence under section 244 of the
Criminal Code. Therefore, in the present case, the revised
charges did not contribute to setting aside the possibly racist
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nature of the assault during the criminal investigation as
stated by the Committee.

Asto the issue of the severity of the sentence imposed, the
Committee seems to find that the sentence of 50 days of
imprisonment (suspended) was arelatively lenient sentence.
Thisfinding is erroneous. The penalties usually imposed on in
the Danish penal system are typically below the maximum
penalty. The normal penalty imposed on an offender with no
previous convictions and who is convicted under section 244
of the Criminal Code for committing an offence, for example,
by blows or kicks, will typically be around 30 to 40 days of
imprisonment, notwithstanding that the maximum penalty
provided by section 244 is three years of imprisonment.
Similarly, the normal penalty for a person with no previous
convictions, convicted under section 245(1) of the Criminal
Code of committing an aggravated offence, will typically be
between 60 days to five months of imprisonment, even
though the maximum penalty is up to six years of
imprisonment. Consequently, the sentence of 50 days of
imprisonment imposed on the offendersin the present case
cannot be viewed as alenient one according to the Danish
case-law. Moreover, the fact that the offenders’ prison
sentences were suspended does not demonstrate that the
national courts had a mild view of the incident.

The Committee incorrectly found that, because of the
summary proceedings and revised charges, the possibly racist
nature of the offence was already set aside at the level of
criminal investigation, and was not adjudicated at the trial.
The crucial reason for why no claim for more severe
punishment under section 81(1)(vi) of the Criminal Code was
made, and why the issue of whether the assault was racially
motivated was not included in the final charge, was that the
prosecution assessed, on the basis of all the witness
statements and the video recording concerning the incident,
that it would not be possible during the trial to prove that the
assault was indeed racially motivated.

The State party rejects the Committee’ s observation under
paragraph 7.3 that it is undisputed that the petitioners were
attacked by 35 offenders and that they were exposed to
offensive language of racist nature both within and outside
the context of the assault. This number was disputed by most
witnesses, who stated that the number of persons during the
incident was considerably lower. It seems clear that only the
four later convicted actually took part in the assault, whereas
the rest were just spectators.

Similarly, none of the petitioners referred to any racial
motivation for the assault in their original statements. In this
connection, it should be noted that the entire incident was
recorded on a video tape, which was subsequently examined
by the police, and on the basis of which, any use of offensive
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Petitioners comments

language could have been easily established. However, as
stated by the petitioner Y ousef Shava and later reproduced in
the judgement of the High Court of Eastern Denmark, no
racist expressions were recorded on that video tape. Asto the
issue, whether racist expressions were made outside the
context of the assault, the only piece of information in that
regard isthat asign “no blacks alowed” was hung on the
offenders doors. However, as it appears from the police
investigation and the judgment of 3 October 3008 by the High
Court of Eastern Denmark, it had not been possible to
establish the exact circumstances surrounding this sign,
including who had hung it up and whether it was addressed to
the petitioners.

Furthermore, as to the alleged failure on part of the State
party to submit further information regarding the outcome of
the notification which was forwarded to the Security and
Intelligence Service, the State party strongly insists that it had
not failed to submit such information. The fact isthat such
notification is merely an element of a notification procedure,
and the purpose of it was not at al to set in motion a new
investigation by the Service. The purpose of the notification
procedure is exclusively to gather intelligence on criminal
incidents with potentially extremist motives. The threshold
for notification of incidents to the Service is substantially
lower than the requirements applicable to the prosecution and
conviction. Accordingly, such notification only serves an
intelligence gathering purpose and is therefore not meant to
generate a specific response by the Service, i.e., the initiation
Separate investigation.

Finally, asto the Committee’s conclusionsin paragraph 7.5
that the investigation into the incident was incomplete, the
State party wonders what further investigative steps the police
could have taken to shed additional light on the incident at
issue. All identified witnesses were duly interviewed, some of
them even several times and the video recording of the
incident was examined by the police.

The petitioner’s representative provided his comments to the
State party’ s observations on 23 July 2012.

He informs the Committee about an article, which appeared in
the Danish newspaper Jyllandsposten on 21 June 2012, where
the Committee’ s decision is being criticized because of the
errors contained init.

Regarding the number of persons who had participated in the
assault the police never established who was present during
the assault and why. Furthermore, the representative
questions whether the State party could really name the
persons who had been present during the assault as mere
spectators, given that they had been deliberately invited to
come and be part of the assault directed against the family,
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who were in their own house.

Asto the State party’ s argument challenging the fact that the
assault at issue had not had any racial intention, the
representative emphasizes that one of the defendants shouted
out during the assault that the respective family should go
home to their country of origin. Moreover, the representative
challenges the video recording made during the assault, asit
shows only pictures and the quality of sound was very bad.
Thus, it cannot be considered as evidence. Furthermore, one
of the accused had aready confessed that he had used
offensive language. In addition, the incident was recorded
only after the cars of the “supporters’ had already arrived.
Thus, it is not excluded that the offensive language, directed
at the family, was used before the recording took place.

The representative also contests the State party’ s argument
regarding the alleged racist expressions made outside the
context of the assault. In particular, he points out, that the
offensive signs were only removed after the petitioners
complained to the municipality.

Asto the lack of proper investigation, the representative
observes that 20 to 30 “spectators’ were never interviewed.
Accordingly, the State party’ s authorities lacked the necessary
evidence and, thus, the investigation was not up to the highest
standards.

Moreover, the four convicted offenders were never asked to
present the names and addresses of the other “ spectators’ who
had been called to join the incident.

Asto the notification forwarded to the Police Intelligence
Service, the representative notes that, even if such
notifications are automatic, this does not alter the

Committee' s conclusions, that the reporting itself
demonstrates that the State party’ s authorities were aware and
thus under the duty to investigate the respective incident as a
possible hate crime.

Finally, asto the requalification of the crime to alenient one,
the representative highlights that the defendants used a
wooden bat, which could be easily qualified as “weapon”
within the meaning of section 245 of the Criminal Code. In
addition, an aggravating factor pursuant to section 81 of the
Criminal Code isthe fact that the offence was committed by a
group of persons and was racially motivated. It was the
failure of the Danish investigative authorities to investigate
fully whether the attack in question was racially motivated.

On 29 August 2012, the State party replied that it did not wish
to make any comments regarding the petitioners' submission
and relied on its reply dated 18 June 2012, which was not a
rejection of the Committee’ s recommendations but merely an
invitation to the Committee to reconsider its opinion. It added
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Petitioners further
comments

Proposed further action
and/or Committee's
decision

that as Denmark has a free and independent press, the State
party has not influence on what is published by the Danish
newspapers, including Jyllands-Posten.

On 24 January 2013, the petitioners' representative stated that
the Committee has no mandate to reconsider its opinions.
Moreover, contrary to the State party’ s assertion, it has an
influence over what is published in Denmark in the sense that
it has the obligation to give wide publicity to the Committee’s
opinion (see para. 10 of the Committee’s opinion). The State
party has not done so, neither in the form of a press release or
amention on an official homepage nor in any public forums.
In the petitioner’s view however, the information contained in
the Danish newspaper Jyllands-Posten isinformation that the
State party must have provided and that they were not given
the possibility to challenge.

On 26 February 2012, the Rapporteur on communications of
the Committee met with a representative of the Permanent
Mission of Denmark to the United Nations Office in Geneva,
to discuss on the measures taken by the State party to give
effect to the Committee’ s recommendations and present the
Committee' s position that its opinion dated 6 March 2012 is
not subject to reconsideration in the absence of any such
provision in the Committee’ s rules of procedure; that the
State party is under an obligation to widely disseminate the
Committee’ s opinion; and that the victims should receive
adequate compensation for the material and moral injury
suffered. The State party’ s representative assured the
Rapporteur that she would convey the Committee’s position
to the competent authorities in Denmark.

The dialogue is ongoing.
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Country Rapporteursfor reportsof States parties considered
by the Committee and for States partiesconsidered under the
review procedure at the eighty-first and eighty-second

sessions

Periodic reports considered by the Committee Country Rapporteur
Austria Mr. Lahiri
Eighteenth to twentieth periodic reports
(CERD/C/AUT/18-20)

Belize Ms. Dah

review procedure

Ecuador Mr. Cali Tzay

Twentieth to twenty-second periodic reports
(CERD/C/ECU/20-22)

Fiji

Eighteenth to twentieth periodic reports
(CERD/CIFJI/18-20)

Finland
Twentieth to twenty-second periodic reports
(CERDI/CIFIN/20-22)

Liechtenstein
Fourth to sixth periodic reports
(CERD/CI/LIE/4-6)

Republic of Korea
Fifteenth and sixteenth periodic reports
(CERD/C/KOR/15-16)

Senegal

Sixteenth to eighteenth periodic reports
(CERD/C/SEN/16-18)

Tajikistan

Sixth to eighth periodic reports
(CERD/CITJIK/6-8)

Thailand
Initial to third periodic reports
(CERD/CITHA/1-3)

Algeria
Fifteenth to nineteenth periodic reports
(CERD/CIDZA/15-19)

Mr. Saidou

Mr. Vazquez

Mr. Amir

Ms. Crickley

Ms. Ewomsan

Mr. Diaconu

Mr. Huang

Mr. Saidou
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Periodic reports considered by the Committee Country Rapporteur
Dominican Republic Mr. Murillo
Thirteenth and fourteenth periodic reports
(CERD/C/DOM/13-14)

Kyrgyzstan Mr. Diaconu

Fifth to seventh periodic reports
(CERDICIKGZ/5-7)

Mauritius
Fifteenth to nineteenth periodic reports
(CERD/C/IMUS/15-19 and Corr.1)

New Zealand
Eighteenth to twentieth periodic reports
(CERD/C/NZL/18-20)

Russian Federation
Twentieth to twenty-second periodic reports
(CERD/C/RUS/20-22)

Slovakia
Ninth and tenth periodic reports
(CERD/C/SVK/9-10)

Ms. January-Bardill

Mr. Vazquez

Ms. Crickley

Mr. Kema
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Annex VI

List of documentsissued for the eighty-first and eighty-
second sessions of the Committee

CERD/C/81/1

CERD/C/81/2

CERD/C/81/3

CERD/C/82/1

CERD/C/82/2

CERD/C/82/3

CERD/C/SR.2166, 2168-2203
and respective addenda

CERD/C/SR.2204, 2207-2233
and respective addenda

Provisional agenda and annotations of the eighty-first
session of the Committee

Status of submission of reports by States parties under
article 9, paragraph 1, of the Convention for the
eighty-first session of the Committee

Consideration of copies of petitions, copies of reports
and other information relating to the trust and non-
self-governing territories and to all other territories to
which the General Assembly resolution 1514 (XV)
applies, in conformity with article 15 of the
Convention

Provisional agenda and annotations of the eighty-
second session of the Committee

Status of submission of reports by States parties under
article 9, paragraph 1, of the Convention for the
eighty-second session of the Committee

Consideration of copies of petitions, copies of reports
and other information relating to the trust and non-
self-governing territories and to all other territories to
which the General Assembly resolution 1514 (XV)
applies, in conformity with article 15 of the
Convention

Summary records of the eighty-first session of the
Committee

Summary records of the eighty-second session of the
Committee

& Thislist only concerns documents issued for general distribution.
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Comments of States parties on the concluding observations
adopted by the Committee

Fourteenth to sixteenth periodic reportsto | srael

1 On the behalf of the Government of Israel, | would like to take this opportunity to
thank the Committee for its concluding observations, published on 9 March 2012, and the
fruitful dialogue held during the consideration of Israel’s fourteenth to sixteenth periodic
report, at the Committee’s 2131st and 2132nd sessions held on the 15-16 February 2012.

2. Israel notes with appreciation the Committee’s concluding observations and its
comments regarding the positive aspects regarding elimination of racial discrimination and
promotion of equality made by Israel.

3. The Committee’s concluding observations were trandated into Hebrew and
distributed to the relevant Government authorities. The concluding observations were also
made available to the public and the civil society in three languages (English, Hebrew and
Arabic), shortly after publication, on the website of the Ministry of Justice.

4, In addition, the concluding observations are scheduled to be discussed by Israel’s
standing Joint Inter-Ministerial Human Rights Monitoring Committee (hereinafter: “the
Monitoring Committee™), which coordinates government action in the field of human rights
and specificaly the implementation of concluding observations of the various Human
Rights Committees. The Monitoring Committee, chaired by the Deputy Attorney General
(Counselling), regularly examines, promotes and makes recommendations regarding core
human rights issues and promotes relevant legidative amendments and administrative
measures.

5. | would like to share a number of positive updates that occurred after the publication
of the Committee’s concluding observations:

(&  On 13 May 2012, the Government approved Resolution 4624, “Improvement
in the Absorption of Persons from Ethiopia’. According to this Resolution, an increased
budget will be allocated to assist Israel’s Ethiopian community in housing, employment,
adequate representation in the Civil Service, and appointment of additional religious
personnel for the Ethiopian community;

(b)  On 1 April 2012, the Magistrates Court in Nazareth convicted Nazam Abu
Salim, the director of the local Shihab A-Din mosque for incitement to violence and
terrorism and for supporting a terrorist organization. The Court found that the director
abused his position by disseminating messages of violence and incitement. According to
the indictment, the defendant established a movement “ Allah Supporters group — Jerusalem
in Nazareth”, used a symbol which is recognized with the Taliban terrorist organization and
distributed thousands of |eaflets supporting points of view identical to those of the ISlamic
Jihad and Al-Qaida. The indictment further aleged that the defendant established an
internet site to spread his hateful ideas among his congregation and beyond. The Court
convicted Abu-Salim and ruled that he used his sermons and articles for publication of
incitement with the understanding that his words would be accepted by his followers which
would raise the chance that some of them will be persuaded to carry out violent acts.
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6. After carefully studying the concluding observations and recommendations of the
Committee of 9 March 2012, Israel remains concerned about a number of issues. A humber
of inaccuracies and somewhat problematic comments appear therein. | would respectfully
share some remarks on those matters.

7. The concluding observations ignored many positive developments noted in Isragl’s
written and oral replies that were presented to the Committee, including:

@ Significant developments in domestic legislation to protect rights of persons
of al the different populationsin Israel, in every aspect of life, including education, health,
employment, welfare and more;

(b)  Progressin closing gaps between different communitiesin Israel, including a
sharp increase in Government budgets allocated for minority communities (including the
Arab, Druze, Bedouin and Circassian populations) in every aspect of life;

(c) A consistent, gradua improvement in the implementation of the International
Convention on the Elimination of All Forms of Racial Discrimination in Israel, despite red
regional and domestic challenges.

8. The Committee seemed to ignore Isragl’s position regarding the implementation of
the Convention in the West Bank and the transfer of responsibilities through the Interim
Agreement from Isragl to the Palestinian Authority. This transfer included a clear changein
responsibilities in regard to the Convention in many areas, including health, employment,
education and social welfare.

9. Regretfully, it appears that the Committee relied, amost exclusively, on claims in
various NGO reports, without taking into account official information presented by Israel’s
delegation. Several examplesinclude:

(@  The Committee seemed to disregard detailed explanations provided in regard
to Israeli legislation prohibiting incitement to racism, racist organizations and participation
in and support for such organizations and Israel’s concerns in regard to freedom of speech
(Section 14 to the concluding observations);

(b)  The Committee repeated unfounded information presented by several NGOs
despite detailed figures and explanations regarding mixed schools and successful
integration of Arab and Jewish pupilsin areas of mixed population. In these schools pupils
are taught both in Hebrew and in Arabic and both Jewish and Arab pupils have equal access
to education and empowerment, contrary to the Committee's conclusion. In Israel, all
pupils, from all backgrounds, have equal access to education (article 19 to the Committee’s
concluding observations);

(c) No reference was made to details and figures describing a sharp decrease in
the number of roadblocks and movement restriction in the West Bank as described by the
Israeli delegation.

10. It isdifficult to understand how the Committee completely overlooked the detailed
and lengthy replies and figures provided by the Israeli delegation concerning the extensive
work carried out in this regard regarding Israel’s Bedouin community. Isragl’s delegation
described various governmental efforts — the Advisory Committee on the Policy Regarding
Bedouin Towns (the Goldberg Committee), the Governmental team for the implementation
of the Goldberg Committee recommendations (Prawer Committee) and the National Plan
for the Regularization of Bedouin Housing and for the Economic Development of the
Bedouin Population in the Negev. It also made no reference of efforts for dialogue and
cooperation with the Bedouin communities on alocal level on all key issues.

The Committee concluded that “the State party should withdraw the 2012
discriminatory proposed Law for the Regulation of the Bedouin Settlement in the Negev,
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which would legalize the ongoing policy of home demolitions and forced displacement of
the indigenous Bedouin communities’. Isragl believes this draft law would not discriminate
against the Bedouin population. In fact, the facts are quite different asthe intent is clearly to
improve the community’s economic and housing situation in planned towns which are
specifically developed to match the community’s needs and their way of life. The fact that
this legidation follows protracted cooperation and discussion with the local population and
attends to the Bedouin needs and requests would have been appropriate to note.

The Committee made no mention of significant budgetary alocations aimed at
improving conditions for the Bedouin communities in al aspects of life, including housing,
health, water, sanitation, education and employment.

The Committee aso ignored replies in regard to home demolitions, including
explanations that were given in regard to specific instances and concerns. All such actions
were taken in accordance with law, subject to intense judicial review and followed
prolonged legal proceedings.

One specific example was a significant decision on 18 March 2012 of the Be er-
Sheva Disgtrict Court regarding land ownership in the El-Arkib area. The Court ruled that
there was no permanent village of any kind on the lands in question or in its close
surroundings. The Court noted that these lands were never alocated to the petitioners and
were never held by them according to the law, and they were not able to prove any land
ownership claims.

The Committee also made no reference to Israel’s position that Israel’s Bedouin
community is not an indigenous population.

11.  Similarly, no mention was made of Israel’s replies regarding the current situation
regarding the Gaza Strip. Israel emphasized the legality of the blockade, given the constant
armed attacks by the Hamas regime on Israel’s civilian population. This blockade has been
recognized as legal by the United Nations Panel of Inquiry on the Flotilla Incident of 31
May 2010, established by the Secretary-General of the United Nations, which affirmed that
the naval blockade was imposed as a legitimate security measure; given the rea threat
Israel faces to its security from militant groupsin Gaza.

12. The Committee also gave no recognition to additional information and comments
made by the Israeli delegation, including:

@ Israel’ s opening statements and reply which strongly challenged any spurious
claim regarding apartheid or racial segregation in Israel. Use of these terms or descriptions
is tenacious and inappropriate;

(b) Isradl’s detailed position on implementation of the Durban Declaration.

13.  lsrael regrets that the commission included in its report, recommendations on the
issue of the Prevention of Infiltration Law (2012 amendment) (article 22 to the
Committee's concluding observations), without any interaction during the oral interactions
whatsoever on thisissue.

14.  Unfortunately, the spirit and content of the Committee’s concluding observations
draw a picture that is very far from the reality in Isragl. Israel’s replies were in many cases
overlooked and not offered appropriate deference by the Committee. Isragl participates in
its interactions with great interest and respect and would have expected a more balanced
interaction.

15. Please circulate this letter to al of the Committee members and to al the
organizations and factors which received the Committee's concluding observations.
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Fifteenth and sixteenth periodic reports of the Republic of Korea

1. The Government of the Republic of Korea would like to extend its appreciation to
the Committee on the Elimination of Racial Discrimination for the constructive dialogue
during the consideration of Korea's fifteenth to sixteenth periodic report at its eighty-first
session held on 21 and 22 August 2012.

2. The Government is, however, concerned that some of the information that was
presented by the delegation of the Republic of Korea during the consideration is not or is
only incompletely reflected in the concluding observations, and that in consequence there
are a number of inaccuracies contained in the observations' concerns and recommendations.
The Government considers it important to note some of the errors and miseading
information in order to ensure constructive and progressive dialogue with the Committee
during the consideration of its next periodic report.

3. In paragraph 10, the Committee recommends the Government to monitor the media,
Internet and social network to identify those individuals or groups who disseminate ideas
based upon racial superiority and incite to racial hatred against foreigners.

The Government already has rules and regulations that strictly ban racist hate
speeches. The Korean Deliberation Rules on Broadcasting (Articles 29 and 31),
Deliberation Rules on Broadcast Advertising (Article 13), and Deliberation Rules on
Information and Communication (Article 8) prohibit racial discrimination and incitement to
racial prejudice in the media and on the Internet, especially by means of insult and mockery
of other races and cultures. Moreover, the Korea Communications Standards Commission,
a standing deliberative body that monitors the broadcast media, can apply disciplinary
measures to cases of racist hate speech or incitement to racial discrimination, such as
recommendation on correction of the discriminatory content or sanctions against those
responsible.

4, In paragraph 11, the Committee expresses great concern about the information that
some of the executive members of the migrant workers' labour union have been expelled
from the Republic of Korea.

The Government, however, has not deported any foreigner on the basis of his or her
involvement in political activities or of hisor her membership of a certain labour union. For
example, the recent deportation order issued against the former chairman of the Migrants
Trade Union was due to his violation of the Korean Immigration Law, as he falsely
reported his employment status to maintain his E-9 (non-professional employment) visa
status. The Courts of Korea, including the Constitutional Court, ruled that the deportation
orders of the Union’s executive members were constitutional and in accordance with the
due process of law.

5. Also, in paragraph 11, the Committee recommends the Government to amend the
Employment Permit System, relating to the complexity and variety of types of visas and
discrimination based on country of origin.

It should, however, be noted that only one comprehensive type of visa is issued to
foreign workers staying in Korea under the Employment Permit System. The Government
accepts foreign workers in accordance with the MOUs signed with each foreign country.
There can be a difference in the terms and conditions of these MOUs within a reasonable
range, but they do not constitute any discrimination based on nationality.

6. In paragraph 12, the Committee refers to information that the labour inspections
carried out in the workplace aim at identifying undocumented migrants, rather than at
checking working conditions, and that crackdowns have been strengthened and resulted in a
higher number of deportations.
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The Government conducts regular labour inspections in 4,000 to 5,000 workplaces
every year to address possible violations of labour laws by the employers of foreign
workers. It is misleading to state that these inspections aim to identify undocumented
migrants. Rather, they aim to protect the foreign workers’ labour-related rights.

7. In paragraph 14, the Committee expresses its concern that the rights of foreign
women who ask for divorce are still not adequately protected and that their continued stay
in the country can be conditional on typically gendered roles such as caring for children and
parents-in-law. In paragraph 15, the Committee urges the Government to ensure that
foreign women victims of domestic violence, sexua abuse, trafficking or other forms of
violence can confidently access justice, while emphasizing that women victims of violence
should be guaranteed legal stay in the Republic of Korea until they recover and have the
option to remain in the country if they so wish.

Contrary to the concerns of the Committee, the continued stay of marriage
immigrants is not conditional on typically gendered roles. When they are not responsible
for their divorce, their continued stay in the Republic of Korea is guaranteed regardless of
their gender-specific roles in their family. Moreover, favourable consideration is given to
marriage immigrants in judging the responsibility for the divorce by recognizing not only
domestic violence but also economic and cultural matters as legal grounds for divorce, so
that the rights of foreign women asking for divorce can be fully protected.

The Government also ensures that foreign women victims of violence can
confidently access justice without any fear of losing their legal resident status. The Korea
Lega Aid Corporation, financed with Government funds, provides legal aid free of charge
for marriage immigrants and foreign women victims of domestic or sexual violence. The
legal aid includes free legal counselling and legal representation for civil, criminal and
family cases.

In order to guarantee the legal stay of the victims during these legal proceedings, the
Korean Immigration Law (Article 25-2) explicitly stipulates that the period of stay of a
foreign victim of domestic violence can be extended until the finalization of legal remedies,
including court trial, investigation by relevant authorities, and other remedy procedures
under applicable laws and regulations. It also stipulates that, when the period of stay
extended on the aforementioned grounds expires, further extension can be granted if it is
deemed necessary for the recovery of damages. As the term “domestic violence” is defined
as “activities involving physical or psychological harm or damages to property among
family members,” it covers all forms of violence against foreign wives of Korean men,
including sexual abuse.

8. In paragraph 16, the Committee expresses its concern about the reports that
migrant women continue to be trafficked and subjected to forced prostitution through
abuses of the E-6 visa granted to work in the entertainment industry. The Committee also
recommends the Government to review the current E-6 visa regime.

In order to prevent E-6 visa holders from being victimized by human trafficking, the
Government has already taken measures to strengthen the E-6 visa issuance process. First,
applicants for E-6 visa are interviewed prior to their entry in order to verify their genuine
intention to work in the entertainment industry in the Republic of Korea. Second, prior to
the issuance of E-6 visa, officials evaluate the working conditions of the applicants by
visiting private business entities trying to invite the applicants to Korea, and by visiting the
applicants' future workplaces. Third, in order to prevent the entry of unqualified persons
through abuses of the E-6 visa, the Government requires E-6 visa applicants to submit
officially recognized certificates of qualifications or career certificates relating to the
entertainment industry. Lastly, the Government no longer issues visas for foreign female
dancers who work for adult entertainment establishments, and business entities which have
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been found to be involved in human trafficking are prohibited from inviting foreign
entertainers with E-6 visafor three years.

9. In paragraph 17, the Committee notes the definition of “multicultural families’ in
the Multicultural Families Support Act, which limits itself to the union between a Korean
citizen and a foreigner, while excluding other forms of multicultural families such as those
composed of two foreign partners. The Committee also urges the Government to pay
particular attention to the children of such families who bear the heaviest consequences of
the lack of integration.

In December 2012, the Government launched its Second Basic Plan for Polices for
Multicultural Families for the years 2013-2017, which aims to empower multicultural
families and to eradicate discrimination against them so as to redlize their full socia
integration. Under this Basic Plan, the Government plans to provide families composed of
two foreign partners with support programmes similar to those provided to multicultural
families composed of a foreigner and a Korean spouse. The Government will also
strengthen its policies to help children from these families better adapt to their school life
through measures such as expanding preliminary courses before regular schooling.

10. The Government of the Republic of Korea hopes that the Committee will take into
consideration the aforementioned points. Reiterating its strong commitment to the
promotion and protection of human rights, the Government will give careful consideration
to the Committee’'s comments and recommendations, and will continue to cooperate with
the Committee in its future endeavours to eliminate racial discrimination in all its forms and
promote understanding among all races.
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Text of statements and decisions adopted by the Committee
in thereporting period

Statement on thereport of the United Nations High Commissioner for
Human Rights on the strengthening of the human rightstreaty bodies

The Committee on the Elimination of Racial Discrimination welcomes the report of
the United Nations High Commissioner for Human Rights on the strengthening of the
human rights treaty bodies (A/66/860), published in June 2012, and expresses appreciation
for the efforts of the High Commissioner in this regard. The report identifies a
comprehensive range of recommendations aimed at strengthening the treaty body system,
based on a thorough three-year-long consultation process. The Committee believes that
efforts to strengthen the treaty body system, including through adequate resourcing, are
necessary for the ongoing support of the system, to build on its past achievements and to
ensure that the rights enshrined in the treaties are enjoyed globally.

Having reviewed and discussed the High Commissioner’s report, the Committee
provides the following initial response to the recommendations contained therein.

1. The Committee supports the proposal to establish a Comprehensive Reporting
Caendar, while underlining the need to ensure adequate financial and human resources as a
prerequisite to the introduction of such a calendar. The Committee looks forward to
discussing the proposal further, including in relation to the transition period preceding its
introduction, and the impact of the calendar on the workload and the working methods of
the Committee.

2. The Committee notes with interest the proposal for the Simplified Reporting
Procedure, and observes that it has already adopted measures to simplify the reporting
procedure through the use of treaty-specific guidelines and the lists of themes. The
Committee indicates its willingness to evaluate the quality of reports submitted in
accordance with harmonized guidelines, including the common core documents and treaty-
specific documents.

3. The Committee considers that strict adherence to page limitations is important and
in line with its current practice.

4, The Committee notes with interest the proposal for an aligned methodology for
constructive dialogue between States parties and treaty bodies, and highlights that it is
aready implementing many aspects of this proposal. The Committee will consider further
the proposal to establish country task forces and to introduce strict limitations on the
number and length of interventions by members. The Committee has reservations about
limiting the length of States parties' opening statements beyond its current practice.

5. The Committee will consider further the recommendation to reduce translation of
summary records, stressing at the same time the importance of linguistic and cultural
diversity as enshrined in the International Convention on the Elimination of All Forms of
Racial Discrimination.

6. The Committee welcomes the recommendation to adopt short, focused and concrete
concluding observations, highlighting the efforts it has already taken in this regard and
endeavouring to continue this work.
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7. The Committee welcomes the recommendation to further institutionalize its
engagement with United Nations entities and civil society organizations. With regard to
national human rights ingtitutions, the Committee highlights that it has aready
ingtitutionalized its engagement through the amendment of its rules of procedure in 2007.
The Committee underlines the need to maintain flexibility with regard to meetings with
civil society organizations. In particular, it will continue its practice of holding meetings
with civil society organizations in public to promote transparency, but also in closed
meetings when necessary or appropriate.

8. The Committee highlights the importance of its follow-up procedure to concluding
observations and notes the improvements to its procedure currently being undertaken.

9. The Committee highlights the advances it has made in improving procedural matters
relating to the handling and the follow-up of individual communications and expresses its
willingness to work further in this direction.

10. The Committee welcomes the proposal of making itself available to parties to a case
under its individual complaints procedure with a view to reaching a friendly settlement of
the matter.

11. The Committee strongly supports the independence and impartiality of its members
in al of its activities and practices in accordance with the International Convention on the
Elimination of All Forms of Racial Discrimination and its general recommendation No.9 on
the independence of experts adopted at its thirty-eighth session in 1990.

Decision of the Committee on the Elimination of Racial Discrimination
on the guidelines on theindependence and impartiality of members of
the human rightstreaty bodies (Addis Ababa Guidelines)

1 The Committee on the Elimination of Racia Discrimination takes note of the
guidelines on the independence and impartiality of members of the human rights treaty
bodies (Addis Ababa Guidelines), and in this regard recalls its general recommendation No.
9 on the independence of experts adopted at its thirty-eighth session in 1990.

2. The Committee strongly supports the independence and impartiality of its members
in all of its activities and practices in accordance with the International Convention on the
Elimination of All Forms of Racia Discrimination.

3. Furthermore, the Committee believes that the Addis Ababa Guidelines can provide a
basis for further discussions, as appropriate.
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