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REPORT OF THE INTERNATIONAL lAW CG-1MISSION
ON THE WOP.K OF ITS TrlIRTEE.lJTR SESSICN

1. The International law Commission submits for the consideration of the Sixth

Committee its report on the work of its thirteenth session, held at Geneva from

1 May to 7 July 1961.
The Commission had set itself the task of completing the preparation of the

draft articles on consular intercourse and immunities at that session.

The International Law Commission had included the subject of consular

intercourse and immunities in the programme of ,{ork drawTI up at its first session,

in 1949. At its seventh session, in 1955, the Commission decided to begin the

study of this topic, and appointed the Czechoslovak jurist Professor Zourek as

Special Rapporteur. Professor Zourek subsequently submitted three reports on this

subject, including draft articles on consular intercourse and immunities and an

exposition of their basis in international law.

The Commission considered the dreft sucmitted by the Srecial Rerporteur at

its eleventh and twelfth sessions, in 1959 and 1960, and drew UT provisicnal draft

articles on consular intercourse and iw~unities. In accordance with the regular

procedure laid dOvm in the Statute of the Commission, this draft was transmitted

to ~overnments of states Members of the United Nations for their comments.

Approximately twenty states submitted their comments on the draft.

At the thirteenth session, the Ccn~~ission gave the provisional draft a second

reading in the light of the corrments received from Governments and of the

observations on the subject made in the Sixth Corr~ittee during the fifteenth

session of the General Assembly. The Commission reached agreement on a number of

issues which had been left undecided at the previous sessions.

The Vienna Conference nf 1961 and the Vienna Convention ~n Diplomatic

Relations dra"m up at that Conference strongly influenced the "rording of the final

text of the draft articles. The Ccmmission followed, as far as it thought

pos~ible, the provisions of the Vienna Convention.

The COlT-mission 1?rellared. final draft articles or. consular intercourse and

i.Irrm.unities and der.itJ.ed., in cr.mformity with article 23, paragrallh 1 (d), of its

Sta.tu.te, to recon:menrl t~at the Gener8.]. Assembly shr:>'.lld convoke an internat,iorcal

conference to stur'J.y ·this draft and con~]J.l.dl'! rmp r:>r mOr8 CQIJ.venr.i.ons on the sub;ject.
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2. In ~re~aring the draft, the Special Rapporteur, ProfessorZo~ek, and the

Commission as a whole based themselves on t~e generall~· acce?teQ rllles of

international law relating to consular intercours~ and on the provisions of

consular conventions. Naturally, in the cons~deration of the draft the Commission

had to bear in mind also the municipal legislation of States on consular questions.

Accordingly, the draft articles on consular intercourse and immunities contain

elements of codific3.tion of' the cl'stomary rules of general international law and

elements of unification of intern~ltl.onal practice as expressed for the most part in

consular conventions, mainly af a cilateral character. The draft articles also

include a number of'new ~rovisions, related to the progressive development of

international law in the strict sense, which the Cc~issionfelt it necessary to

propose in view of contemporarY trends in this field and in the field of aiplom&tic

lali.

3. The dr~ft articles on consular inter~ourse and imml1llities ado~ted at the

Comnlission's thirteenth session cons~st of seventy-one articles and cover the

follJwing main topics:

Chapter I contains general provisions concerning consular relations

(establishment and condl1ct .of consular relations, end of consluar functions) •

'Chapter 11 deals with the privileges and irr~unities of career consuls. By

analogy with the Vienna Convention on Diplomatic Relations, these priVileges ana

in~unities are subdivided into privileges and iremunities relating to a consulate ane

privileges and immunities regarding consular officials and employees.

Chapter 1!1 deals with the privileges and immunities of honorary consuls. It

proved to be considerably more difficult than might have been supposed, since it

necessitated a review of all the provisions relating to career consuls in order to

determine to what extent they were applicable to honorary consuls.

Chapter IV, IlGeneral ploovisions ll
, deals particularly ,fith the question of the

exercise of consular functions by diplomatic missions and the application of the

appropriate articles of the draft in such ca~es.

4.° In respect of chapter I, it should be noted that, of the two variants of the

article on cbnstliar functions included in the first draft, the Ccmmission,at its

thirteenth session, preferred the shorter variant, which is similar in form to the

corresponding provisions of the Vien~a Convention on Diplomatic Relations. The
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Commission felt that any attempt to provide an excessively detailed enumeration of

functions wJuld inevitably run into difficulties in view of the differc~ces i~ the

legislation and practice of states. Consequently, draft article 5 containc a

statement of the most important consular functions only - which, of course, does not

rule out the performance by consuls of other functions too.

In the light of the discussion which took place at the Vienna Conference of

1961, the draft articles have been clarified on the question of the exercise of

consular functions by diplomatic representatives. In the first place, the ne~ draft

articles provide that consent to the establishn1ent of diplomatic relations imrl~es,

unless other'lfi.se stated) cC'nsent to the establishment 0:' consular relations. They also

laid dmm that consular functions may be exercj.sed by consulates or by diplomatic

missions) although the exercise of consular functions by diplomatic missions

involves a number of special features which are reflected in the drs.ft. Both of the

provisions rr.entioned reflect the contemporary practice of states and are ill1Jouttedly

conducive to the development of friendly international relations.

5. Among the changes introduced in chapter II) reference should be made to the

modification of the article on freedom of co~munication. The new text of the

article is similar to the corresponding article of the Vienna Convention on

Dir\lomatic Relations, and provides for freedom of communication of the cous~.llate with

its Government and with diplomatic missions and consulates of the sending state)

wherever situated) for the inviolability of the consular bag, etc.

The changes mede in the draft article on personal inviolability of consular

officials merit attention. In the new version, this article provides that consular

officials may not be liable to arrest or detention pending trial except in cases

where they have ccmnitted a IIgrave crime 11 • The Ccn:m.ission rejected the variant of

this article included in the first draft) under which consular officials might be

liable to arrest in cases where they had cOITmitted an offence ptmishable by a

maximmn sentence of not less than five years! imprisonment. The COrrL1ission based

this decision on the consideration that., in vie'lf of the differences in their

legislation, states were not likely to accept the establislnnent of any fixed term)

but \-fould prefer a general formula. The Cc~mission also approved the addition of a

phrase to provide that consular officials should be liable to arrest or detention

f0r corrmission of a grave crime only pursuant to a decision by the competent

j 11(licia.l authority.
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On the question whether a consular offietal'may be arrested in execution of a

judicial Qecision, the new draft provides, without any limitations, that consular

officials may be committed to prison in execution of a judicial decision of final

effect.

The new draft retains the provision in the 1960 draft to the effect that

members of the consulate shall not be amenable to the jurisdiction of the judicial or

administrative authorities of the receiving state in respect of acts perfor~ed in

the exercise of consular funct~ons.

6. Several changes have also been F.Bde in the part of the draft dealing with the

legal status of honorary c~n8~ls. Under the new text, the premises of a consulate

headed by an honorary conslll have the same inviolability as the premises of a

consulate heade~ by a career consul, prOVided. that they are used exclusively for the

exercise of consular functions. The chapter has also been supplemented by the

addition of an article providir.· nor the exemption from taxation of consular

premises used by honorary r.or ul'" Jxcl"-lsively for the exercise of consular functions.

7. On co~pleting the preparat~on of the draft articles on consular intercourse and

immunities, the Commission decided to take up the subject ef the law of treaties at

it~ next session, unless, of course, it received other instructions from the General

Ass~mbly.

The qQestion of the codification of the law of treaties has been on the agenda

of the Ccumission since its formation. It has been studied in turn by three Special

.?,a1!Il')'I'teurs, ~ . .:l have su"bmitted eo total of t.en reports. The first two Special

R~~~~teurs, Frofessor Brierly and FTofessor Lauterpacht, pre~ared draft articles

intended to serve as the basis for a convention; the third Special Ra~porteur,

Sir Gerald Fitzmaurice, began, with the t~cit consent of the Commission, to prepare

articles intended to form a code, in the English sense of the word.

Un~er these circumstances, the Co~ission, having appointed Sir Humphrey Waldock

as the new S~ecial Rapporteur for the law of treaties, considered that it should take

a f~r~al decision on the direction to be taken by the work in this field. The

C~mmiBsion decided that its ainl would be to prepare draft articles on the law of

treaties llltended to serve as the basis for a convention. ~he Special Rapporteur

was requested to re-examine from this point of view the WOTk ~reYiously done in this

field by the Cummission and its S~ecial Rapporteurs, if possible co,~ring the whole

SUbject in two years.
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8. The question of state responsibility, which is also on the Commission's agenda

and on which several repo~ts have been submitted, was not considered at the

thirteenth session owing to lack of time.

9. The COJl1illission also held a general discussion in conne;~ion with the General

Assembly resolution 1505 (XV) of J.2 December 1960 relating to future 'Work in the

field of the codification and progressive deve10p~ent of international law, with a

view to giving the members of the Comnlis3ion the opportunity of placing their

opinions on this quest.ion on record. This discussion will be found in the summary

records of the 614th, b15th and 61bth meetings of the Conunission, to which I SliClld

like to draw your attention.

10. In conclueion, I should like to state that the work of the thirteenth session

of the Interna.tional ImT Corr.mission was conducted in the atmosphere of co-ope:cation

and mutual u...'1derstanding, ~'lhich has become the praisevlOrthy tradition of the

Corr.missicn, ar-& was marked by the desire tu make the greatest p03sible ~oLtrib~tion

to the work of codification and progressive development of international law and

thus to the grovTth of friend.ly relations betl-reen states.


