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accordance with Article 7, paragraph 1 [of the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment of 1984]. ...." (Judgment of 20 July 2012,
acommon interest to ensure," et daalis 2351 3 ) LY J gl OF 1.8 ilsly L (para 50
in view of their shared values, that acts of torture are prevented and that, if they occur, their authors
The Court reiterates that the object and purpose of (1A &,&d) ¢4 <> /) "do not enjoy impunity
the Convention are “to make more effective the struggle against torture by avoiding impunity for the
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Hugo Grotius, De Jure Belli ac Pacis, Book 11, chapter X X1, section IV (English trandation by Francis (1)

.W. Kelsey, Oxford/London: Clarendon Press’Humphrey Milford, 1925, pp. 527-529 at 527)

United Nations, The Work of the International Law Commission, Eighth edition (New York: 2012),
.vol.1, p.37
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[t]he determination by a national court of one State of the question of whether another State had’
committed aggression would be contrary to the fundamental principle of international law par in
parent imperium non habet. ... [and] the exercise of jurisdiction by the national court of a State
which entails consideration of the commission of aggression by another State would have serious
[,.f//aL/ Ligls & 9 ,50) ".implications for international relations and international peace and security
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Raphéel van Steenberghe, “ The Obligation to Extradite or Prosecute: Clarifying its Nature” (Journal
of International Criminal Justice, vol.9 (2011), p.1089 at 1107-8, on the formulas aut dedere aut
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According to Claus KreB (“Reflection on the ludicare Limb of the Grave Breaches Regime” Journal

of International Criminal Justice, vol.7 (2009), p. 789, what the iudicare limb of the grave breaches
.regime actually entailsis a duty to investigate and, where so warranted, to prosecute and convict

Jean S. Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary, vol. IV s
. (International Committee of the Red Cross 1958) 593
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PV W SLn” 1 b b e 2uslll 85U 25 . 1.C.J. Reports 2007, p. 43, paras. 442, 449 (Y'o)
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The Court at para. 442 did not exclude other bases ".L—=Y 5 3 sl 15 56l 1 LY 0 0 S
when it observed that “Article VI only obliges the Contracting Parties to institute and exercise
territorial crimina jurisdiction; while it certainly does not prohibit States, with respect to genocide,
from conferring jurisdiction on their criminal courts based on criteria other than where the crime
was committed which are compatible with international law, in particular the nationality of the
.accused, it does not oblige them to do so”

.Belgiumv. Senegal, paras. 71-121 (Y1)
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The Court notes that art. 7 (1) of the Convention against Torture is based on a similar provision (YV)

contained in the 1970 Hague Convention (ibid., para. 90). As Judge Donoghue puts it: “The
dispositive paragraphs of today’s Judgment bind only the Parties. Nonetheless, the Court’'s
interpretation of a multilateral treaty (or of customary international law) can have implications for
other States. The far-reaching nature of the legal issues presented by this case is reveded by the
number of questions posed by Members of the Court during ora proceedings. ...."” (Declaration of

.Judge Donoghue in Belgiumv. Senegal, para. 21)

.Belgiumv. Senegal, para. 99 (YA)
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Report of the AU-EU Technical ad hoc Expert Group on the Principle of Universal Jurisdiction (£Y)

(8672/1/09/ Rev.1), annex, para. 11. The International Court of Justice in Belgium v. Senegal holds

that the performance by States parties to the Convention against Torture of their obligation to

establish universal jurisdiction of their courts is a necessary condition for enabling a preliminary

inquiry and for submitting the case to their competent authorities for the purpose of prosecution
.(Belgiumv. Senegal, Judgment, para. 74)

According to one author, “The principle of aut dedere aut judicare overlaps with universal (¢¢)
jurisdiction when a State has no other nexus to the alleged crime or to the suspect other than the
mere presence of the person within its territory.” (Mitsue Inazumi, Universal Jurisdiction in Modern
International Law: Expansion of National Jurisdiction for Prosecuting Serious Crimes under
.International Law (Intersentia, 2005), p. 122)

Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. (¢©)
Belgium) 1.C.J. Reports 2002, p. 3, Joint Separate Opinion of Judges Higgins, Kooijmans and
.Buergenthal, para. 42
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.Belgiumv. Senegal, paras. 76, 77 (£V)
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Chili Komitee Nederland v. Pinochet, Ct. of Appeal of Amsterdam, 4 Jan. 1995 La i O3 (oV)
Netherlands Yearbook of International Law, vol. 28 (1997) pp. 363-365, in which the Court of
Appeal held that the Dutch Public Prosecutor did not err in refusing to prosecute former Chilean
President Pinochet while visiting Amsterdam because Pinochet might be entitled to immunity from
prosecution and any necessary evidence to substantiate his prosecution would be in Chile with
which the Netherlands had no cooperative arrangements regarding criminal proceedings. See
Kimberley N. Trapp, State Responsibility for International Terrorism (Oxford: Oxford University
.Press 2011), p. 88, fn. 132

.Belgiumv. Senegal, paras. 90, 94 (o A)
AVVeNYe Q\ijuﬂ\ ¢M’C;,./J/ °9)
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Separate Opinion of Judge Cancado Trindade in that caseat O, .\ Vo5 V) ¢ OU &) cawd’ x> A/ (1 +)

paras. 148, 151-153; Dissenting Opinion of Judge ad hoc Sur in the same case at para. 50; and
.Dissenting Opinion of Judge Xue, at para. 28

.Belgiumv. Senegal, para. 120

@ ol 8,3 3 il Lo azel ol e s oy ailacl) 5150w jlie e VY 83U gy e 06
«((AI67/10) ¢/ - 14—5) =iy ¢ sindly dmglad) &) gl ciole)) dmorl) G JI UG i) (Y 0N Y (\_9
European Court of Human Rights, Bozano v. France, Judgment of 18 December 5 x~—/ | Lo 4
Application No. 9990/82, paras. 52-60, where the European Court of Human Rights has held 1986,
that extradition, disguised as deportation in order to circumvent the requirements of extradition, is
illegal and incompatible with the right to security of person guaranteed under art. 5 of the European
.Convention on Human Rights

Belgiumv. Senegal, paras. 85-86. Therefore, the Court rules that financial difficulties (3 Joladl ki)
do not justify Senegal’ s failure to comply with the obligations under the Convention against Torture
(ibid., para. 112). Likewise, seeking guidance from the African Union does not justify Senegal’s

.delay in complying with its obligation under the Convention (ibid)
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(ol 5 galud 587 S \.pJ\ a5 b 44 Jey Belgiumv. Senegal, para. 120 (10)

“... The conduct of the State ought to be one which is conducive to compliance with the obligations
of result (in the cas d’ espéce, the proscription of torture). The State cannot allege that, despite its
good conduct, insufficiencies or difficulties of domestic law rendered it impossible the full
compliance with its obligation (to outlaw torture and to prosecute perpetrators of it); and the Court
cannot consider a case terminated, given the allegedly ‘good conduct’ of the State concerned.”
(Separate Opinion of Judge Cancado Trindade in Belgium v. Senegal, para. 50 and see also his fulll

.reasoning in paras. 43-51)

S & eolalall O Sl L 131 e YA S5UL Bigians (Belgium v. Senegal, paras. 100-102 (1)
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.Dissenting Opinion of Judge Xue, at para. 42 (dissenting on other points)
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