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IZTRODUCTION -

The Intermational Covenant on Feconomic, Social and Cultural Dights weas
sirned by Australia on 18 December 1972 ard was ratified on 10 December 1°75
‘It entered into force for Australie on 10 lierch 1073.

In accordance “rith Articles 15 ané 17 of the Covenant, and with the
prorran set forth in Desclution 1985 (LY) of the Ceonoric and Sociel Couneil,
Australia herebv submits its remort on the reesures it hes adonted and the prosress -
mnade in echievin~ profressivelv chservance of the rights recornised in Articles 5.-9
of Part III of the Covenznt, Any factors ard difficulties affecting the degree of
fulfllrent of 1ts ot11~atlons wmder these trt*cles are also 1dent1f1ed

In the rrenaratlor of this’ renort tre forﬂat set ouf in th= Guldnllnes." o

for de;ortln ., attached to the Secretarv-Ceraral's llote on 1 June 1977 to the
Foreim i'inister (5/SO 221/912) has. where rracticable, been follo%ed.

The material included in:-the retort should be considered in thka centext
of the peneral corstitutionel ang lesislative structures in operation ic Anstra11a,
a2 brief outline of vhich follows.

Unéer the Australisn Coastituticn, lerislative pover is sherac betveen
the federal Goverczent (the Cozmoavezlth) zrd the Governments of the six constituent
States. The Corstitution canfers on the Corzoarealtl Parliement svecified '
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le~islative ncvers valla the lefislatures cf the States exercise the residuel
vwerers zrd, concurreantlr ~ritk the Comzonwezlth, may exsrcise soze of ths pewers

suecifizellr ~ivom to thae COPthwe_lth. Fowever, iz the event ¢f an irccnsistezc::
Yetireen & valiid lecronwaclith an? en otheririss valié €zzte law, *he Comrorwrezlth lzw

Trevalil:. i

ls fer es ths intrcducter articles 57 th= Ccvenant oz Econoric, Socizl
zné Culzural Iiqs=ts are.concerned, ustralia's resyect for the ritht of &1l neo:zle
20 salf-éaterrinztica - vwiick is enshrined iz Articlie 1 - is cleerly or reccrd.

“aech of what is rer~uired bv Articles 2.2 zr? 3 has elreadr beer zchievad

2. A nurder c’ irzortzat edministrative &zf lerislative meesuires hava
aces =t toth tte Commor-realth and Stste Zevals to ensure the enlorrerzt

cn e rofudi zeriminsz t:r"b:els of the rirhte enurciazes ir the Ccvenan<. ;ttentxan
vill be gren: to tzs details o these measures viers zrorovriate in the course of

the redcr:t on frzicles €.9. However, it is cozvenisnt at this staze t¢ identify

the various la's taes havs bea2n eracted by the Corm-nealth end State Farliaments ( !

to combet discririzezior. .

Corronvealth Razial Discricination ot 1975
Abori-inals enl Torres Streit Islenders.
(Caeerslens Discriminatory Laws) fet 197¢

cer South Wales o Ttanic Affeirs Commission Act 1976
’ Anti-Discrimination Azt 1977

Victorie : o Hinistry of Zr—isration and Fttnic Aff&irs
—_— . et 1675 . . b - v
' : } Fcuel Opvortumity Act 1977

Sowth Avstrelie ' Sex Discririza+ion fe: 1275
Resisl Diserizination fct 1976

In adii<ior tc ~nn‘fcregaing, the Cueenslead State Parliarent iz 1071

passed the Treaties Commission Act. Tais lerislaticn r—zde provisior for = Treaties
Cormission with furctions to-examine the dmplicatiors .fcr Oueenslanc cf izterneticn
treezies and cozvartions, to remort to the Nusenslari Pzrliamert on lerislation tc
i L

-~
inviernent suzh tresties ari. conven*lons, and tc adv1;e the Cueenslard Govarnnent o

—etters.

: In 197€ the Parliament of the State of Yesterr Australia enactel the
Lesislative Revie- ard Pdvisory Cormittee Act. The Ccz—ittee esteblished by tris
Act is erpovrered tc examire acd report on wtether ary statutory rerulatiors in that
Stete trosnass un3uly on perscnal liberties or unduly rzie rirkts dependert upen
eiriristrative rezhar thar fucicial decisiozs. The Cco=ittee is also given sirnilar
povers, zron recusct by tre Perliarent, to exarine eaé revort on State enectnerts
#rd propcsals for fature lerislation.
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On I June 1677, the C.E:-1\E&lt’ GCovernment iriroiuzed in the federal
Parlie~est a 3ill to estztlisz =z Humar Pirhes Commicsicrn., This is sesn 23 an
inrortent stey towerds Auastrelisr ratificetion of tze Irterzztionzl Ccvenant on
Civil eni Politicel Fi-his. Ir edfizion to the srmecilic fuzciions it would
exercise in releticn to that Ccvenzat, th: Cormissiocz ~culd bz emporered to rerort
on action reguired tc De taker ty Austrelia to commlyr vwith ctiher relevant
internetional instrucezts, such zs the Interneticnezl Coverant on Eccnomic, Sociel
and Cultural Rights. ’n innrovsé forr cf tze Bill will be rnrasentec to Parl; —ernt
early in 1078.

Copies of th= eforere-ticned lecislation ere attashed to this report.“

At the fed—r:l level fcur irmcrtant rrinci=les kove emer~ed as 1n?;ue“°*ﬂ7
in the develorrent of lerislezive rm2asures in relation to tie rairtenznce of humen
rirhts. These ere tzaz:

(1) corrrehensive le*zs_a*13n 1= reocuired to supmlerent cowron levr ruaranteesw
of kuran rirtts :

(2) comprehensive re:edies'aeed tc be develor2d for the enfcrcement of huzan
rirkts: :
(5) forral edminis:rative rachinery n=eds to be esteblisheld to investir~ate
infrinpemernts of kucez rishts end attem')t to achieve 2 settlement of
. issues by cozcilietioz: and

(L) fecilities need to te establisrhed to foster —mro-~rams c¢f educetion ané
rescarch ard otler Lrosrans or 8 systematic tesis to rwrcricte haran ri-uts.

The first principle.reczgnises the fact thest lerislatioz cax deal it

specific problers relezinr to him=r rishts vith a rerticularisv ad cemprelensivenes:s:

that could not te ackieveé solelv thrcurh Judicial irternretazion of sensral
3uarantees. l'oreover, tie corprczensive echodinent of ricats in lersislative fo-i:
has en immortent educative valuz; it can meie peonle rcre arare of their rirl"tc enc
nglie infrinrerents of ri~hits.rcre odvious acd conspicucus. Iz relaticn to th
‘seconi nrincirle, throzr:i it th2 irdortance of utilizire z cozprehensive ‘1adb'o*t
of vr=c:ica1 end effective receiiis is e~nhesized. Le~islazive ruaratteses (eﬁ:rg
from thair use as an ‘elucgtive: 'b**an‘sr) are of little vzlue unless taey car te
civer tracticezl exnressicr. Trnz chird T*lﬂ inle reflects th2 viet thet it isjnotv‘
suffizient to rely merels or le-zl reredies and jJudicizl reviev ac e rs2ens cf.
enforcement. It is corsidared that. edrinistrative rzchiner- should be estehlished .
to investirete infrirr~zmernts cf risats on a systeretic bzeis.  lorecver. it is
believed that the utilizeticn ©f orocesses of medietior and concileticn is often &
rore setisfactory way ¢f tackliz~ individual in'rir-~erents ¢f humen ri~hts tr"m
relience on lerel prccesses. T:e fourtk =rincivle reccr—izec the ltocrtant role to

* This and other aitacﬁ:e'te rentioned in the rerort ers aveilatle Por
consultation in the files of tha Secreteriat in the crzglna. lencruare. TFor e 11=t
of the reference material avail=ble, sese the annex to the rerort.
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be pleyes by prorrams of educetica ari reseerch and other pre~rarms to rronote
hunan rirats. Such nrograzs are desimmed tc chanre comrunity attitudes that res.l
in the deaial of rishts and ere izrortent ir the lon~er-ter=, to surolemsnt zozic:
on individusl corrleints.

L sirrificant edriristrztivs mezsure introcuced v <he Cormcavealth
Coverarcert was the esteblishrent cf izticnz)l end State Cormitiess on Diseririnstion
in Irployment end Occupeticn. The mair fuzctions of the Cor—ittees are to
investirete, aad to endeavcur to settle throusk conciliazior, corrleints of
diserininztion in erployrert and cccuretioz cn the besis of rsce, colour, sex,
relicior, politicel opinion, naticmzl extrzction or sociel cri~in. Turther dztzils
of the Co—rmittees' functions aré rrccedires ere set out 2t & later stz-~e in thi:
rerort. The Corouittees were estetlisz=i tc implement Internztional Lzbor
 Orpenizetion Convention lumber 111 ca Diserirciration (Tzzlcyzenat end OCvUUatlun)
~vaich wes retified by Austrzlie or 15 Jane 1S73.

Finally, it is relevant tc rote thzt ‘ustraliez ratified the Interneticnzl
Conventior on the Eliminaticn of All Torrs of Racial Dlscrzm.natlon on
3C Septezter 19375, and acceéeé tc thz Ccnvention on tke Poli~<icel Rifats of "c—en
oo 10 Necezter 10T4. Deteils as to <hz irxtlezentatiorn in “J-.ralla cf the ,
vrincirles embodieéd in these Convezrtiozs ers ~iven subsesueatly in the body of tais
report, pexticulerly in the sestior cdeszlin~ with Article 6 of the Coverant.

\
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EPTICLE 6 - RIGHT TO WOEK

In accordance with its cbligeticns under article 6
cf the Covenant Australia, ky means of legislation and various
practical measures, has sought tc guarantee the right of
everycne to gain his living by wvcrk freely chosen or accepted.
In this section of the report *te degree to which this objective
has been achieved will be exarirec - in accordance, for the sake
of corwvenienze, with the format of the suggested general
guidslines attached to Note G/5C 221/512 of 1 June 1977.

(A} FREEDOM FROM COMFULSORY LAEOLR

Australia ratified ILO Conventions No. 29 -
Forced Labour, 1930, and No. 105 - Abcliticn of Forced chOLI,
1957, on 2 January 1932 and 7 June 19€0 respectively, anc abides’
by izs obligations under these Conventicns. The Aboriginal
and Torres Strait Islanders (Queenslard Discriminatory Laws)
Act 1975 - which was passed to sanersede discriminatory
. Queensland laws directed against Aboriginals .and Islanders
contains, for example, inter alia the following provision:

Section 10(1) "An Aboriginal or Islander whc:
is on, or is a resident of, a Reserve

is not required to comply with any

direction to perform worx on the

Reserve unless ......

The exceptions concern work to lefll cammunlty obllgatlons
~ arising out of a prison sentence and where

S e 1t would be unlawfua! for hinm to
refuse or fail to comply with the
direction if he were no: on, or a
resident of, the Reserve."

(Further material in relation to this -Act is contained in -
: eubsec:ion B(l)”of this\section«of the_report),

: -~ Additionally, prov1s;ors in domestic civil and
criminal law are availeble to persons who believe their right
freely to chcose work has been infringa=d - by, for -exanmple,
an attempt ccmpulsorily to exact labour not freely chosen. In-
the event that such an attempt has, ‘as one result, the deprlvatlon
of liberty of the individual concerned remedies such as a writ of .
habees corpus or prosecution urder the criminal law for offences -
against the person (assault, fezlse inprisonment) are available.

: . There is no compulsory rilitary service in Australia.
- Althcuch the National Service Act 1951-1973 - which in effect.
- provides for compulsory military service - is still in force,
the cbligations of persons to register or to render service
under the Act were terminated by the National Service Tern;nat;on‘
Act 1973 (soctlon 4).

I...
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(B) OSUARANTEES AGAINST DISCRIMINATION

&s part cf its declared po;lcy the Commonwealth . Government
is comnitted to tlre elimination of discrimination in enployment
and occupetion throughout Austraiia. To lmplement this policy
the National Commitztee or Discrirination in Employment and
Occupation and six State Discrimination Committees were
established. This followed thre ratification by Australia, in
June 1972, of ILO Tonventicn No. 111 - Discrimination (Erployment
and Occupation) 1258. Tre Converticn is specifically directed
against employment discrimination cn the grounds of race, colour,
s=x, religion, pclitical opinion, national extraction and social
origin. The Committees investigate and attempt to resoclve
allegaticns of discrimination on the above seven grounds and
additionally on otker groands such as age, nationality or
physical disability. In fact the nuamber of complaints ccnsidered
which invoive discrimination on g'oands other than those spacified
in the Convention represext & significant portion (39 per cent)
of the Corrittees?! investigative activities...

‘The National and the State Cormittees began their
activities in mid 1973.° They ere established on a non-legislative
basis arnd each enjoyrs a certain irdependence in its operations
although in accordance with brcad guidelines determined by the

National Committee. The structure cf the Committees is tripartite:

there is on each Comomittee a representative respectively cf the
Commonwealth Governnent, cf exmployers organisations and of the
trade uniocns. In the case of State Committees, membership also

includes a represeﬁtatlve of the respective State Government.
Menbership of the National Cormittee includes, in addition, persons
with special knowledge of the employment problems of Aboriginals,
migrants and women. The Committees are serviced by a full-time
staff all of whonm are officers of the Cormonwealth Department of
Employment and Industrial Relations.

The receipt and irvestication of complaints of alleged
employmerit discrimination, and tre resolution through conciliation:
of these ccmplaints, represent a major part of the work of the
State Committees. Tne Natioral Committee considers complaints
referred tc it by th2 varicus State Committees if they involve
‘policy matters in relation tc Conmcnwealth employment, or if the
State Comnittees have been unable to resoclve them. If the
Naticnal Committee is also urnadle t> resolve a complaint,

-a report, on the matter may be tabled in the Commonwezlth Parliament

" by the Minister for Employment and Irdustrial Relations. ' In the
'period ‘since the Com-ittees were es:tablished, it has not be=n
necessary to have recourse to action at the parllamentary level
on any of the complalnts coasidered b/ the Committees.

. The National Commlttee is respons1b19 for interpreting

federal Gecvernment pclicy ard advising the Gevernment on how it may

best be irplemented. Furthermcre it is at present’ developlng a
national prcgram directed tcwards irfiuencing community attitudes
-so that discriminatory policies and practices will come to be seen’
as socially undesirable. 1In furtherance of this aim the National
Commnittee has taken the following action:

,ooov‘
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printed cards drawing attention to the Commonwealth
Governmen='s policy, as well as to the complaints
procedure, and advising persons where to direct
their ccmplaints. The cards have been translated
into the rost widely-used European and Aborlglnal
languages in Australia:

. publlshed an information pamphlet -
IFight Discrimination in Employment and Occupation? -
explalnlng the national pollcy and the composition
and functions of the Committees on Employment
Discrimination:

publzshed a booklet - 'Guidelines for Eliminating
Discriminztion from Job Advertisements! - designed

to encourzge the use of non-discriminatory job
advertiserents and to assist employers, newspapers and
employment agencies in framing such advertisements:

embarked cn & nationwide press advertising campaign

.in which a series of large 'announcement! advertisements
were placed in the metropolitan and country press
throughout Australia, in union and employer journals,
and in the major foreign-language newspapers:

. prepared and dlstrlbuted and prominently
displayed a striking poster entitled *‘Fair Ge', which
draws attention to the Dlscrlmlnatlon Ccmm;ttees'
activities: , o

e called for and received expert advice on how best to
develop an advertising campaign designed to influence
cormunity attitudes and remove discriminatory behaviour.

‘The National Committee prepares comprehensive annual
reports which examine the activities of both the Naticnal Committee
and the State Commitctees. They document. inter alia the number and
“nature of,complaints'received,,containldetails concerning complaints

" successfully resolved, examine developments in legislative and other = '

governmental areas in relation to combatt;nc dlscrlmlnatlon, and
aprend valuable statistical tables which sumrarise in figures the
activities ‘and achievements of the Committees for the. respectlve
periods covered. The second and third Annual Reports, covering the
periods 1974 - 1275 and 1975 - 1976 respe~t1ve1y,are 1ncluded asv
attachments to this report. .

In the foar vears of their Operatlon, up to 30 June 1977
the Committees have been noticeably successful in bringing about
the elimination of legislative and regulatory provisions, and of -
policies and practices, inconsistent with national policy on Y
discrimination in employment. Approximately 75 per cent of complalnts
handled by the Conmittees on one or other of the grounds stipulated
in the ILO Convention concerned discrimination on the grounds of sex.-
The main complainants were females and the subject matter of the;r
complaints included such matters as the followzng.

'/..‘
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provisions requiring wom=n to resign. or ac"ept

a temporary or lower status, on marriage. A

large State statutcry autno-xty undactook to

have the relevant aaard p'OJL810n renoved to

eliminate thls practice a local governmant council

adopted a new set of policy cuidelines which

deleted all reference to tha marriage of £female

employees: a State Pclice Dzspartment amended

its regulations to permit policewomen to continue

working after marriage: a large Government insurance’

company discontinued its policy of requiring females

with less then two years! service to resign on

marriage° ard a major government bank ceased to

require female officers to apply for re-appointment
. on marriage:

the cla551f1catlon of certainr positicns ard occupatlons
as being suitable only for cales or cnly for females,
without regerd to the inherent recuirement of the:

job. A number of State and local government authorities
discontinued this practice. Newsagency Registration
Boards in two States changec¢ their rules to allow

women to be registered as newsagents in their own rlght'

. Provisions regulating the Graphic Arts Award. They
were amendad to delete dlscrlmlnatory provisions
favouring males:

. regulations governing the employment of fenales in the
Australian Arny Reserve. Th=y were amended to permit
the recruitment of marr;ed women with dependentss

. the payment of dlfferent allowances to married male
and married female teacher trainees. A State
Education Department decided to pay the same allowance
to all married trainees, 1rre5pect-ve of sex:

. the wordlng of job advertisenents and recruitment
. literature to refer tc only rzles or only fenales.
- Two banks, three large insurarce compénies, a major

" manufacturing firm ané several goverrnment zuthorities - "

 altered their job advertisemernts: . a Cormorwedlth _
- Government- acthority amanded its recxultmert pamphlete'l
g to remove dl<crlm1na»o-y worcxnc" : ,

The Conmlttees alsc dealt hlth a numbe* of complalnts of
dlscr1m1natlon on the basis of race ard colcur. One case, for o
exarpple, concerned a newspaper jcb advertisement which spec1f1ed
that applicants must not be of a certain race. The company
concerned agreed to remove the discriminatory wording in future
advertisements. In ansther cas2, following an approacn by the
relevant State Discrimination Cormnittee, a central trade union
organisation took action to ensure that the policy. of one of its
local unions directed against employment of persons from a

- specified country was discontinued.

[one
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The above are representative examples of the sort of .
compleints the Ccrtmittees Investigate. The Third Annual Repo*t
of the National Co-mittee (attached to this report) should be
consulted for details of other examples.

Tre activities of the National and State Committees
to combat discrirination are supplemented by specific leglslatlon
in f eceral and State jurisdictions.

(I) Federzl legislation

The Racial Discrinination Act 1975 was enacted by
the Ccmmonwealth Parliamentz to implement the International
Converiticn on the Elimination of All Forms of Racial Discrimination
whichk waes ratified by Aus raiia on 30 Septemoer 1675. :

‘The Racial Discrinination Act is blndlng on all residents
of Australia as well as the Commonwealth Government and all
State Governments (section G). : : .

Section 9 of the Act makes it unlawful to do an act
1nvolv1ng a discrimination, exclusion, restriction or preference,
based on race, cclour, descent or national or ethnic origin
which has the purpose or effect of nullifying or impairing the
recognition, enjcyment or exercise, on an equal footing, of
human rights or fundamental freedoms in the political, economic,
sociel,, cultural or other field of public life. A human right
or fundamantal freedom referred to in this provision includes a
right of a kind referred to in Article 5 of the Convention, and thus
encompasses the rights to work, to free choice of employment,
to just and favourable conditions of work, to protection against
unemploymant, to equal pay for equal work, to just and favourable
remuneration, to form and join trade unions, and the rignt to social
security. ' i

Section 20 of the Act is designed to guarantee equality
of richte, under any law in Australia, including any industrial law,
_ whether Commonwezlrh, State or Territory, for all,persons regardless
" of rece, colour c*-natloﬂa- or ethnic eorigin.” In addition to laws .
which are patenc_v discriminatory, this section applies to laws '

vhich dexirinaze cs & consequence of the manner in which they ooerate./;

_or are acnlnlste:ed

'  The Act also con*alns prov151ons to deal w1th specxflc
types of discrimination. Examples of these provisiorns are .
sections 14 and I5.. ' : ' :

Section 14 makes 1nva11d any prov1510n in rules of a
trade union that prevents or hinders a person joining that
organization, on the grounds of race, colour, national or ethnic
origin. It also makes unlawiul any action designed to prevent or
hinder a person from joining a trade union on similar grounds.

/...
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Section 15 prohibits discrimination in employment on
racial grounds which takes the form of:

(a) failing to employ a person who is qualified for
available work:

(b) failing to offer the same terms of employment and
conditions of work and opportunities for training
and promotion: and

(c) dismissing from employment.

The section additionally proscribes discriminatory
practices related to tha procuring of persons for employment cy
aimed at preventing a person from offering for employment or
from continuing in employment. Under sub-section 15(3) similer
provisions are applied to organisetions of employers or employes=s.

The Act establishes formal acministrative machinery for the
examination and settlement of discrimiration complaints. To this
end the Commissioner for Community Relations, who was appointed
on 31 October 1975, is erpowered under section 20 to enjuire inzo
alleged 1nfr1ngements of the Act and to endeavour to effect a
settlement of the matters alleged to constitute those infringenents.

Section 22 provides that the Commissioner may direct the
parties to a dispute, and any other person whom the Comaissioner
thinks can help with the settlement of the dispute, to attend a
compulsory conference. Failure, without reasonable excuse, to
attend a compulsory conference as directed, is punishable by a
fine of $250.00.

Because there is some overlap between the machinery established
under the Racial Discrimination Act and the activities c¢f the
Committees of Discrimination in Employment and Occupation, it kas
become the practlce that the Commissioner refers complaints cf
discrimination in employment to the Committees for initial 1rve=t1gatlon.

The combined effect of sections 24 and 25 is that, except in
relation to shared accomrodation, an aggrieved person, cn obtaining
a certificate of the Commissioner that he has been unable to set:le
‘the matter, may commence civil proceedings in respect of acts
alleged to be made unlaw‘ul by Part II of the Act in a c1v1l ~c;‘t
.- seeking =~ - R PR . _ - . . .

. an injunction restraining the defendant from :epeating
the relevant act, from doing an act of a similar kini,
.or frcm causing or permitting others to do acts of the
‘'same or a similar kind: - . :

S an order directing the defendant to do a specified act,
" being an act directed to - :

(i) placing a person aggrieved by the doing of the
: relevant act as nearly as practicable in the
-position in which he would be if the relevant act had
not been done; or

(ii) - otherwise avoiding a detriment to such a person
resulting from the doing of the relevant act:

...
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. if the &oing of tne relsz-ant act resu.ted in th2 making
of a centract or the relnvant ac:t was CCr.e in puirsiance ol
a contract ~ an order c¢zngelling the ccntract, varying
any cf the contract or reguiring the repzyment, in
whcle cr in part, of an axount peid in pirsuancs of
the centract:

cdamages against the defendant in respect of -

(i) . loss suffered by a person aggrievec by thz
‘relevant act, inciuding lcss cof any benefit
that thzt person might reascnably Lave been -
expected tc cbtain if the relevart a*t hai nct
been done: and

(ii) 1loss of dignitv b, humiliation to, or injury .
t> the feelings cZ, a perscr. aggrievsc by the
relavar : &ct: &ni

. - such other relief as the court tainks just.

The Aboriginal and Torres Strait Islanders (Queensland.
Discriminatory Laws) Act 1975 enzcted by the Conmenwealth Parliamert
came into operation on 1¢ June 1875. Th2 Act was dssigned to meet
the situation created by specific provisions of Ques=nsland
legislatior relating tc Zboriginals and Torres Strait Islancers.
Section 11 provxdes as fcllows:

"A person shall not emrdloy an Aborigiral or
islander in Queensland (whether on a Reserve or
elsewhere) unless tre terms and conditicns of
employment are not less favcurable than they would be
required to be if tre employee were not ar Aboriginal
or Islander, and, ir particular, the emplcyee shall |
be entitled to be paid wages at a rate not less than the
rate at which wages wouldé be payable to him if he were
not an Aboriginal or an Islander."

(II) State legislation

Limitations of space hawe determined that cgenerel cutline
only, not the details, of the important provisions in certain '
~Stat2. Acts direc:ted acainst discrimination will be. examirecd in
the su*ceedlrg paracrephs Tre legislaticn chcsern prov~ce=
exarpies of the practice of tkosc S~ates which havs spec* ic
“legisiation in thls area. v

‘(ij New Soutk hales

The Antl-Dlscrlmlnatlon Act enterei into aperat1on on =
1 June 1977. It prohibits inter alia discrimina:zion in respect of
employment on grounds which include race, s2x and marital status.

The provisions of the Act do not apply to the activities of certain
bodies including statutory authorities, charities, religious bocies
educational establishrents, and registered cluks (part VI): nor to
private households and employers employing less tharn five persons.
Under sections 60 and 71 respectively an office of Counsellor for ,
Equal Opportunity and an Anti-Discrimination Board, with one full-tirc
and two part-time members, have been set up. The Counsellor is
responsible for receiving and investigating corplaints alleging

infringements of the legislation (see generally Part IX) ard, uncder
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se=-tion €2(7), can demand tkat both the complainant and the-
respordert appear k2fore hirm in order to resclve the matter through
ccaciliatizn. 1If conciliatzorn fails, the Counsellor must refer

L2 complaint to the Board for inquiry (section 94) and, where
appropriate, for sclution wrich includes an awaré of danages, .an
injuncticn, an order of specific performance or invalidation of a
rast cr whcle of a <ontract or agreenent (section 113). Under
secticn 11l€ there is a right cf appeal frcm a decision of the Pcard
zc the XN.S.W. Supren=s Court. Additionally the Board 1s empowered
:n-exr alia to investigate ard disserninate knowlecge orn natters
relating tc discrimination, tc examine areas for imprevenent, and to
dcvelop haran rights progrars and policies. It is too ea'ly yet

to assess the effectiveness of this lzgislation.

. The New Socuth Wales Parliament has also enactec the .
Ethnic Affairs Commission Ac:t 1¢76 which came into operetion on
2 Cecember 1976. Trne Act provices fcr the establishment <f an
“"E-hnic Affairs Comrission ¢f Xew South Wales” {secticn 5)
comsisting of at leest seven ancd not more than 11 Ccmrissioners appointec
kv the Governor of MNaw South hales. In ceneral terms the Commnission
is tc ccncern itself with etahnic affairs with a view to acdvising the
approcpriate Minister on possible legislative, administrative and cther
initiatives. 1In particular it is to exarine ways of promcting the
integraticn of different ethnic groups and to determine wiat functions:
the CommissZon itself should perform. At the time of writing this
r2port, the Commission had still to report to the Minister on '

these matters
(ii) victoria

- : On 5 May 1977 the Victorian Parliament passed the Equal
Opportunity Act, 1977. The Act, which has not yet entered into
force, prcscribes discriminaticn on the grounds of sex and marital
sta*us in matters concerning. inter alia employment (section 18),
commission agents (section 1¢), contract workers (section 20),

- partznerships (section 21), profe;sional cr other organisations

(section 22), employrent agercies (secticn 24) ané access tc
education (section 25). Prov1sxons limiting the scope of the Act

are set out in Part V.

‘Under section 7 of the Act an Equal Opportunity Boaxd is
sct up. Its function is to engage in edu.atlonal and publzcity
act&v1t1es da2signed to:

”’;“ ”ellmlnate d‘scrlmlna‘lon o ce'taxn Spec1f1ed gro,nos
e 'p:’cmo\._ ecr lity of cp:*rtun-t) for men and women

,‘reviewﬂleglslatlon thn a view t> identifying certain

. forms of discrimination and research factors affecting
“the operatlcﬂ of the act and perbormance of its f-nctlons
(sectlon 15 (2) -~ (4)). '

A Ccmmissioner tor Ecual Opporturity is tc be appcinted uncer

scecticn 5 and will be responsible for investigating those matters

the Beard reZers to him (section 35). Under section 40 the Board

is empowered to hear and determine corplaints which the Commissioner -
has not been able to resoive. Section 40 (2) lists the types of
orders it may make. ' :

/.o.
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(iii) South Australia

The Racial Discrimination Act 1976 (S.A.) came into
operation on 16 December 1976. The Act makes unlawful discrimination
on the grounds of race inter alia in respect of employrent
(section 6). Penalties are imposed for discrimination in relation
to access to employment, the terms on which it is offered, access
to promotion, transfer or training opportunities, and dismissal.

The Sex Discrimination Act 1975 (S.A.) which came into:
operation on 12 August 1976, makes unlawful discrimination on the
grounds of sex and marital status, inter alia in relation to employment
(section 18) and access to education (section 25). The Act applies
to employers, employment agencies, trade unions, employer bodies
and professional organisations but exempts from its provisions
such bodies as the Church and employers employing less than five
persons (Part VII). Overlapping provisions in other legislation
take precederce but may, as a consequence of overlap, be subject
to review. A Commissioner of Equal Opportunity has been appointed -
under section 6 to receive complaints under the legislation, to :
make all reasonable attempts to resolve them and, in the event
of failure, to refer the matter to the Sex Discrimination Board,
which is set up under section 7. Under section 40 (4) it is required
to hear and determine such complaints as are referred to it. '
Remedies available to the Board include the power to award damages
or an injunction. ‘ .

.Since the Act entered into force there have been three
proceedings instituted in accordance with its provisions. 1In :
Re Dawinne Pty. Ltd. (November 1976) which concerned the refusal
by a hotel licensee to serve wamen in the public bar, the case was
dismissed on factual grounds. In Re Shearing Contractors Assoc. of
S.A. Inc. (December 1976) the Board granted to the Shearing -
Association an exemption from the application of certain provisions
of the Act to its advertisements concerning employment of members
of shearinc teams. The third case V.M. Woods v. S.R. Grosser has
not yet been finalised.

- {iv) Western Adétralia;

o " The most significant legislation in the ares of exployment
discrimination is the women's Legal Status Act. 1923, which had the
effect of removing the then existing prohibitions on disgualifications
operating to prevent women from exercising public functicns, holding
‘judicial office or practising as lawyers. ' : ' o

(III) ‘General Activities

Government instrumentalities carry out periodic reviews = -
of existing legislation, administrative regulations and industrial
awards and agreements in order to abolish vestiges of discriminatory
practices. One area in which such programs have had obvious success
is in the public sector where employment at all levels of the
federal and State public services has now been opened to women and
permanent appointment is available to married as well as to single

women. ‘

/. .
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(C) FULL EMPLOYMENT - POLICIES AND FROBLEMS

(I) Sarly Policvy

In May 1945 the White Paper entitled !Full Employment in
Australia'! was presented to the Commonwealth Parliament. It
advocated as high a level of employment as was possxble and
consistent v1th.‘

(a) reasonable price stability (i.e. absence of pronounced
end sustained upward mevement in price<).

(b) external viability (i.e. maintenance of a level of
international reserves adequate to meet short term
Cifficulties).

Consistent with this policy of stable full employment, section 10 (c)
of the Resarve Bank Act 1959 - 1973 provides in part:

"It is the duty of the Board, within the limits of
its powers, to ensure that the monetary and banking
policy of the Bank is directed to the greatest advantage
of the people of Australia and that the powers of the
Bank under this Act, the Banking Act 1959 and the
Regulations under the Act are exercised in such a manner,
as in the opinion of the Board will best contribute to

(a) the stability of the currency of Australia;
(b) the maintenance of full ennloyment-in Australia: and

(c) the economic prosperity and welfare of the people
cf Australia." '

(II) Lev2l of Unsmployrment

Between the years 1243 and 1977 the average level of

- unemploymen: (i.e. the number cf unenployed registered with the
Commonwealth Ermployment Service) was 1.5 per cent of the total
labour forca. ranging between. (.2 per cent in December 1350 and

a high of 5.€ per cent .in Jaruary 1975. Over the period since

- July 1976 the averagc unemployment rate hag bean 5.0 per cont

- ranging between 4.3,per cent in October 1976 and 5.7 per cent in
January 1977 At end-Cune 1977, there were 332,793 persons
registered a= unemploved with the Comonwealth Enployment Service
(CES), or 5.4 per cent of the estimated work force of approxxmately
6.2 million. This compares with 265,251 persons, cr 4.4 per cent
of the labour force a: end-June 1976. :

Laktour demand, as measured by the number of CES unfilled
vacancies, Las remained unchangad over the period 1976/77 At
end-June 1977 CES unfilled vacancies totalled 19,129 compared with
19,194 for end-June 1976.

/-oo
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Unemployment, particularly among married women, young
persons and older workers, has worsened during the 1976/77 period.
Table 1 below sets out the level and rate of unerployment for
each of these groups and the percentage increase in the level
between May 1976 and May 1977

Unemployed Persons by Age and Sex (Selected Groups) May 1976 and 1977+

Group : Nunter Unemploved Percentage Percent 6f Labour
(000 Increase =  Force (1
May 1976 May 1977 May 1976 May 1977
Persons under 20 87.4 113.5 29.9 12.1 15.2
Persons 20 and 160.1 200.3 ~ 25.1 3.0 3.7
over ’ '
Males 132.4  170.3 28.6 3.3 4.3
Females 115.1 143.4 24.6 . 5.4 _ 6.5
Married women 50.9 6l1.2 20.2 3.8 4.4
Persons 55 and 12.6 '15.0 19.0 1.8 2.1
over 3 :

(*) Unemployed in each group as a percentage of the civilian
labour force in the same group.

Source: Australian Bureau of Statistics
The Labour Force, May 1976 and May 1977 (Preliminary)

In line with the continued overall deterioration in the labour

market as evidenced by the increase in unemployment, the estimated

level of employment increased by only approximately 0.8 per cent

in the 12 months to May 1977. Male employment actually declined by

0.1 per cent while female employment increased by 2.4 per cent,

" ‘due predominantly to a 3.2 per cent rise in the number: of employed
marrled women. e .

(III1) Overall Econcmic Strateqy

The first priority of the Commonwealth Government®!s economy
strategy continues to be reduction in the rate of inflation. It :
is considered that the control of inflation and inflationary
- expectations, as well as the correction of the real wage imbalance
(i.e. the re-alignment of excessive real wages with movements
. in productivity), are essential prerequisites for a sustainable
recovery in economic activity and employment.: That is, only when
these adjustments are made, can a substantial and lastxng reduction
in the incidence of unemployment be achzeved.

,-oo
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In pursuance of these goals, fiscal policies remained
relat;vely tight during 1976/77. 1Indz2ed, the overall budget
deficit in 1976/77 was S$A2,740 m., scme SA845 m. less than in
1975/76. Because of the introduction of indexation adjustments to
incor2 tax schedules, as well as the reintroduction of investment
allowances and other taxation concessions, this reduction involved
significant cuts in a range of Government expenditures as well as
a reduction in Australian Public Service staff ceilings of 2.5 per cent.

The Government has clearly stated that its expenditure
will not increase in real terms during 1977/78. It is expected
that this approach will have a favourable impact on liquidity
and irflationary expectations with the probable effect of boosting
. business confidence. This approach, by reducing the Government?s
financing requirements, will aid a downward break in official
interest rates and ease the campetitive pressures on private
borrowers’ in the capital market. Moreover, it is hoped that
businessmen will be more certain of the Goverriment'!s determination
to cut inflation and this will lead to greater confidence that
interest rates have peaked. Such expectations should further
encourage bond sales to the non-bank sector and thereby assist a
reduction in official interest rates. This should in turn
encourage a reduction in private rates. :

These short term objectives conform with the Government?!s
long-tern aim - i.e. to reduce inflation and interest rates and
thereby encourage both confidence and growth in the currently
depressed private sector of the economy. » :

' During 1976/77 the Commonwealth Government aimed to reduce
the rate of growth of the broadly defined money supply to within the
range cf 10-12 per cent per annum. Latest estimates indicate that
the money supply grew by 1l per cent during 1976/77 indicating the
Government®s success in meeting this target. While this policy
has necessitated some control over the rate of lending of banks and
cther intermediaries, monetary policy in general is directed towards
easurirg that suff1c1ent funds are available to private enterprises.
s2eking to expand - without however making a full adjustment to. the
rate of inflation, in order to maintain downward pre=sures on.
1nflatlonary expectatxons. .

- - In addltlon to the above measures, domestic productlon and
enployment have been stabilised in some of the more depressed-
. imdustries through the introduction of quantitative import
- restrictions. Information to hand suggests that the Novemoer 1976
currency devaluation has yet to have any marked effect on the volume
of exports and imports. Nevertheless, with at least moderate growth
ir the Japanese, United States and West German economies, maintenance
of the Government!s anti-inflation strategy and a moderation of '
irdustrial disputation, the devaluation should start to have a
favourable impact on the trade balance and investment during 1977/78.

[l..
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In surmmary, at the hearz of the Government's economic
strategy is the assumption that only by reducing inflation and the
rate of growth of labour costs carn Australia hope to retuxrn to
conditions of sustainable growth and high employment based on
buoyant export and domestic markets. Measures taken towards this
end have produced progress. Both the Consumer Price Index and the
implicit price deflators for consumption expendlture and gross
national expenditure indicate a steady decline in the rate of
inflation over the past year. The Consumer Price Index (excludxng
hospital and medical services) imcreased by 10.2 per cent in the year
to the June quarter 1977 compared with 15.4 per cent in the year
to the June quarter 1976. The corresponding figures for the implicit
price deflators for the year to the March quarters were 10.1 per
cent and 15.7 per cent for private consumption and 10.8 per cent
and 15.2 per cent for the total gross national expenditure
deflator. Similarly, average we<ekly male earnings increased by
12.2 per cent in the year to the March quarter, the lowest annual
rate of growth recorded since the June quarter 1973, 1Indeed, this
compares with an increase of 28 0 per cent in the year to the
December quarter 1974.

(D) ORGANISATION OF THE EMPLOYMENT MARKET

(I) Employment Service

The federal Government plays an active role in the
development and conduct of manpower policy. Administrative
responsibility rests mainly with the Department of Employment and
Industrial kelations. In the manpower f;eld.the prlncxpal functions
of this Department include:

(a) operation of the COmmonwealth_Empldyhent Service (CES):;

(b) analysis, provision and interpretation of infoxrmation
: on the labour market and on changes in employment:

{¢c) research and advice on employment and related
natters for formulation of econamic policy:

(d) occupational research and information: estimating
_H‘future trends Ln lahour demand and supply:

(e)-¢adm1n1strat10n of er:loyment training and other
: " schemes related tc employments

(£) * liaison with State Lebour_Departments‘generallyfend
. through the Departmentt!s - Labour,Advisory :
" Cormittee (DOLAC) ,

(g) prov;s;on of the secretarlat for the Australian
- Apprenticeship Advztory Commlttee (AAAC): and

(h) adninistration of the tripartite Natlonal Labour
Consultative Council.

o The Commonwealth Employment Service (CES) is a nationwide,
decentralised network of free employment agencies, consisting of some
200 local Employment Offices. eight Branch Employment Offices and
approximately 160 agencies. Overall supervision is carrxed out by the
Department of Employment and Industrzal Relatxons.

'. /.o.
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The CES was set up pursuant to general provisions in the
Social Services Legislation Declaratory Act 1947 and, more importantly
‘the Re-establishment and Employment Act 1945 (sections 47-49). Sectio
48 of the latter Act lays down its functions which include the provisii
of employmerit services and facilities for those seeking or changing
employment or engaging labour, and the provision of facilities to
help bring about and maintain a high and stable level of employment
throughout Australia. Details of the structure, functions and
activities of the CES are contained in the reports submitted by the
Australian Government pursuant to its responsibilities under ILO .

Convention No. 88 - Employment Service, 1948.

In October 1975 the Minister for Employment and
Industrial Relations arranged for a Review of the Commonwealth
Employment Serv;ce, to examine its structure, functions and
performance in the light of the particular problems to be resolved
in the labour market of today. Full details of the Review'!s
terms of reference are set out at pages VII to VIII of its Report
(attached to this report) which was submitted to the Minister
on 1 June 1977. The recommendations of the Review are set out on
pages 219-235 of the Report. A team of senior officers in the
Department of Employment and Industrial Relations has been
assembled to examine ways to implement the Review'!s recommendations,
and there has been a re-organisation with the Department to enable
a senior officer to take over supervisory control of the service.

(11) Employment Statistics

- The Australian Bureau of Statistics (ABS) collects and
publishes statistics on a wide range of topics including those
relevant to the Government?s manpower activities such as the
national income, population, employment and unemployment, production
figures for manufacturing and other industries, earnings and ..

hours.

Basic manpower information is derived from the Census of
Population and Housing, (first taken in 1901) which, since 1961, has
been conducted every five years. Census results are supplemented
by a regular household sample survey of the population, which collects
data in all States, every year ‘at quarterly intervals, on
demographic and labour force characteristics. "The labour force
survey, *based on these quarterly surveys, is published four
times a year, a spec1a1 bulletin, The Labour Force. Labour force
' definitions employed in this. published survey conform closely to .
those reccmmended by the Elghth Internatlonal Conference of
Labour Statisticians held in Geneva in 1954

Additional information from the quarterly household
surveys is used to hlghllght part;cular characteristics and problems -
of the labour force and is published in a special series of
occasional bulletins on such topics as Multiple Job Holding,
~ Child Care or Internal Migration.

i—— e ——
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Aside from censuis statistics the ABS produces monthly
statistics on wage and salary earners and minimum wage rates, the
quarterly and annual irformation on average earnings, the annual
surveys of labour turncver, and the frequent industrial relations

statistics.

Oon the basis ¢f current payroll tax returns from
industries and establishneats, and special returns from
exempted bodies such as government departments and public
bodies, the Bureau provides monthly statistics on employed wage
and salary earners classified by sex, industry and state. ' This
monthly data is supplemsnted by the more detailed employment
information to be obtained from the annual censuses of the
Manufacturing, Electricity and Gas, and Mining sectors, and
the periodic Retail and Wholesale Trade censuses. In order to -
increase the usefulness and comparability of the statistics,
the various censuses were conducted on an integrated basis
in 1968/69.

Payroll tax dzta forms the basis for the Bureau's
quarterly series on male average weekly earnings. The annual
data on average earnings is derived from sample surveys of private
employers carried out im October. The information provided is
classified according to adulthood, sex and industry. The monthly
data, by industry, of mirinmum wage rates for adult male and adult
female wage earners - as distinct from salary earners -~ is
extracted from representative awards, determinations and collective.
agreements. '

Surveys of labour turnover have been conducted in March
each year since 1949 (except 1951 and 1954) and in September for the
years 1954 to 1966. Estimates are obtained of the number of
engagements and separaticns (expressed as a percentage of aveérage
employment during the period under review) for male and female, manual
and non-manual workers. They are obtained mainly for a sample
survey of private employers., B : '

Statistics of industrial disputes involving stoppages
of work of ten man-days or more are collected and published monthly.
Detailed information cn the duration of disputes, industry
groupings, causes of disputes, and methods of settlement are
published quarterly.

: An additional soarce of statistical information is the
Commonwealth Employment  Sarvice, one of whcse functions is . .to compile
statistical informaticn concerning the overall condition of the
labour market on a natisnal, state and local basis. Given its
Charter (see previously} it is well suited to this function. Manpower
intelligence, for exarple on labour shortaces or surpluses and
dislocations in local labour markets caused by technological change
or seasonal conditions, are notified immediately to the CES offices.
The offices release statistical information monthly which provides
data on available and filled job vacancies in 58 industry groups, on
applicants seeking jobs (classified according to their sex, adulthcod
and occupational grouping) and the success or otherwise of their
placement, on part time employment, and on participants in major
industrial disputes. The monthly returns include comments on trends
or variations perceived, and assessments thereof. In addition the

‘/...
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CES completes monthly returns relating to unemployed who are
school-leavers, aboriginals, apprentices or handicapped persons,
and assimilates data on aspects of the employment situation in
private factories employing more than 100 or between 50 and

100 employees.

The comprehensive monthly returns are supplemented by.
mid-month collections of information on unemployed appliicants,
unfilled vacancies, applicants registered and new vacancies
notified. Statistics on the duration of unemployment are collected
every second mid-month and every fourth mid-month a krecad occupational
classification is included in the data collected.

The Department of Employment and Industrial Relations regularly
releases much of the data collected in the form of a monthly press
statement called "Monthly Review of the Employment Situation" -
representative recent examples of which are attached to this report.

The Department also releases regular analyses of general statistics
on unemployment, labour demand and supply. and the state of the
labour market:

Early in 1973 the Minister for Labour set up an independent
three-man advisory committee to review the methods of collection,
classification and presentation of CES statistics, and to assess their
usefulness to economic, employment and manpower policies. The
committee's report was released in November 1973. A copy is
attached to this report.

(111) COuﬁselling Services

_ The CES is charged under the Re-establishment and Employment
Act 1945 (section 48 (e)) with the task of providing "occupational
advice, vocational guidance and other services to facilitate the
engagement in‘employment and continued employment of persons

in the manner best suited to their experience, abilities and
qualifications”. Vocational counselling programs have been
developed under the overall supervision of the Department of
Enmployment and Industrial Relations and are directed principally to
clients at the workforce entry stage. Other categories of clients
are however also catered for, for example adults re-entering the
workforce after a substantial absence, or people expe'ienCing work
adjustment problems , ,

‘ . There is a particular emphasis in. vocat101al counselling .
: programs on- assistance to young people, particularly school- leavers.
Each year the CES registers 100,000 or more school-leavers for
employment and gives career information or counsel to an additional
140,000 - 150,000 people. It screens occupational films viewed by
some quarter of a million people, organises occupational visits for
about 12,000 - 15,000 school-leavers, and arranges for a large ,
number of talks to be given at schools on careers' nights or parents?
nights. The Occupational Information Section of the Department of
Employment and Industrial Relations also produces, and regularly
updates, a comprehensive series of career and occupation information
pamphlets which it makes available particularly to school and
education authorities. The Department has 15 Vocational Counselling
units employing some 72 psychologists supported by clerical staff.
These units are located in each capital city (there are two in
Melbourne), and in Geelong (Victoria) and Townsville and Toowoomba
(Queensland), Launceston (Tasmania), Fremantle (Western Australia),

Elizabeth (South Australia) and Darwin (Northern Territory).
. Ino.
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The Vocational Counselling units are functionally
responsible to the Chief Psychologist, Applied Psychology Section;
Central Office, and administratively to the Director in each State.
Their role, which complements that of the Employment Offices, is to
provzde assistance to those who need specialist or professional
help in matters of vocational choice, vocational assessment and
vocational adjustment. This is achieved through individual or.
group counselling or psychometric assessment.

Each year vocational counselling psychologists see about
15,000 - 20,000 new clients, 4,000 - 5,000 parents, and have
further interviews with a large number of clients seen previously
but who are seeking further help. Slightly more than half of the
clients seen (56 per cent in 1975) are referred to the Vocational
Counselling units by the Staff of Employment Offices. Others
are self~ or parent-referred, or are referred by other agencies,
principally governmental or rehabilitation authorities, hospitals
and welfare agencies. Most of the clients seen are young people
but the proportion of older adolescents and adults is increasing.
In 1975 56 per cent were under 21 and 44 per cent 21 or over,
whereas in 1965 91 per cent were under 21 and 9 per cent wvere
21 or over.

Besides seeing clients referred to the units, psychologists
make regular weekly or fortnightly visits to metropolitan Employment
Offices in each region to interview or advise clients with special
problems. Similarly visits are frequently made to major
Vrehabxlztatxon centres. .

Less frequent visits are made to country centres throughout
the year and there is a recognised need for a greater degree of
decentralisation of the counselling service to better cater for
residents in non-metropolitan areas. In 1975 for example, 72 per
cent of clients seen were metropolitan residents whereas 28 per cent
(including some actually seen by city Vocational Counselling units)
were country residents.

o The value of the service is kept under review. For example,
in a 1970 follow-up study of clients assisted, 86 per cent of the
908 clients who replied to the survey said they had found the
service helpful.

, The need to expand'Vocational Counselling unit staff ari
secure greater decentralisation has been recognised and is presently-
being examined. It is hoped that several new units a year will be.
opened in succeedlng years.

Psychologlsts with the vocational counselling service also
have a secondary function. They act as specialist consultants to
the Department of Employment and Industrial Relations to assist
with the training of employment officers.

/...‘v
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(IV) Vocational Training Programs

Government iniatives in the field of vocational training
programs include the following:

(i) National Employment and Training System (NEAT);

(ii) Structural Adjustment Assistance (SAA - now
phased out):

(iii) Reclocation Assistance Scheme (RAS):

(iv) Special Youth Employment Training Program (SYETP)
(embraced in the NEAT System):; and

(v) -Community Youth Support Scheme (CYSS).

Details of these and other manpower programs were set ouat in the
Australian report for 1974-76 submitted under Article 22 of the

Constituticn of the ILO concerning the measures to be taken to give
effect tc the provisions of ILO Convention No. 122 - Employment
Policy (see pages 7-17, 19, 21-28 and Appendxces 1-4).

(E) TERMINATION OF EMPLOYMENT

wWhether or not employment has been validly terminated will
be determined, in Australia, by the separate or interrelated
operation of appllcable domestic law and the various awards,
determinations or agreements whxch may apply in the 1nd1v1dua1 case.

wWhere a contract in relation to the employmentrls in
force, resozt must be had to the terms and conditions set out in it.

However the federal and the State Parliaments have legislated
to provide for a system of industrial tribunals which are empowered
to make awards, determinations and agreements regulating the terms
of employment of workers falling within their ambit. Such awards
etc. usually prescribe the conditions to be fulfilled before
termination is valig, including such matters as the notice period to
be observed (e.g. weekly hiring is usually terminable or a week's
n:tlﬁe) or the payment to be made in lieu of notlce.

In addltlon to the appllcable laws and awards in force
.in the various Australian jurisdicticns, there are general provisions
‘in the industrial legislation which are designed to protect employees
agzainst disrcissal under certain specified circumstances. The most
irmportant ‘legislation can be listed as follows: :

Conciliation and Arbitration Act 1904 (Cth) - section 5:

. In New South Wales - Industrial Arbltratlon Act 1940,
as amended - section 95:

In Queensland - Industr1a1 Conciliation and Arbltratzon
" Act 1961-1976 - section 101:

In South Australia - Industrial Conciliation and
Arbitration Act 1972-1975 - section 156: :
In Western Australia - Industrial Arbitration Act

1912-1976 - section 135: /
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In Tasmania - Industrial Relations Act 1975 - section €0.

In these Acts certain of the remedies avalable at common law -

such as the right to appeal against termination of employment on the
grounds of unfair dismissal - have been given legislative force.
Section 15 (1) {(e) of the South Australian Act, for exacple, empowers
the Industrial Court to order re-employment of & worker if it is
adjudged his dismissal was harsh, unjust or unreasonable.

Additional information on Australian law and practice
regarding termination of employment was forwarded to the International
Labour Office in the law and practice report subcitted under
Article 19 of the ILO Constitution on Recommendation No. 119 -
Termination of Employment, 1963 for the period ending 31 December 1972.

(F) UNEMPLOYMENT - GUARANTEES AND ASSISTANCE

Provision is made in both federal and State legislation -
for the grant of financial assistance to unemployed persons.
Information in relation to the type and amount of unemployment
benefits payable will be found in the succeeding material provided
in relation to Article 9 of the Covenant.

Apart from the financial grants available, unemﬁloyed
persons are assisted to find employment. The CES plays an. important
role in the area of job placement and its specific activities
include:

(1) the collection, preparation and distribution of a’
comprehensive range of information which will allow
individuals the widest possible job choice and assist
them to make decisions about future pareer paths or about
actual or potential job openings:

(ii) referral to actual or potential job openings including
training vacancies:

- (iii) the provision of advice, counselling and assessment as
necessary to assist individual job seekers to develop their
erployment plans in ‘the light of existing or pro;ec»ed

memployment condzt;ons-

‘(iv) the provxslon of advxce and referral assistance to individuals’
as necessary, to enable them to obtain rehabllztatxve, medical,
therapeutic or welfare assistance preliminary to, or in- ;
conjunction with, placement:; -

(v) the provision of assistance to enable job seekers to move
to locations where suitable job openings exist:

(vi) the provision of information and advice to employers
on the skills, abilities and availability of persons
looking for work:

"(vii) the provision of information and advice to employers -
on how job specifications might be varied to allow available
job seekers to fill available or potential job openings'

. ’000
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(viii) the provision of information and advice to managemeﬁt
and Government to assist with the developrent of the
placement function.

There are a rnumber of demographic and social factors
vhich operate in the Australian environment to inhibit the activities
of the CES. The Australian labour market is not homogeneous..
As a result particularly of the pattern of urban settlement in
this country -~ i.e. large aggregations of population located in
the various capital cities and regional centres which are
geographically dispersed - the labour market consists of a
number of independent and separate segments. As well as being
segmented it is also stratified, with certain groups and individuals
being disadvantaged in terms of access to better jobs, and with
employers often unable to locate suitable workers.

While the CES seeks as far as possible to match
unenployed workers with suitable employers and to facilitate
workers real;slng their right to work, general factors 1nh1b1t1ng
its operation include:

(1) excess of workers or jobs (overall or in
: particular areas):

- (41) .an absence of workers with characteristics
desired by employers: _

(iii) .jobs which are unattractive to workers: and

(iv) workers and employers lacking knowledge of, and -
access to, each other.

The Commonwealth Government has, in recent years, adopted
a number of measures intended to minimise these difficulties and
has had some noticeable success in this regard. The CES is,
for example, continuing to improve its methods for pairing job
applicant with potential employer, and is looking into the utility of
computers in this area. On 1 October 1976 the Commonwealth Government -
brought into operation the Relocation Assistance Scheme (RAS) to aid
unemployed persons who cannot find continuing employment in their
present locality. Under RAS they are assisted financially to move -
-to another locality to take up employment or undergo training under
NEAT which will lead to employment. The assistance is in relation
to fares, removal expenses, costs of re-establishment in the new
- location and certain associated costs. (Details of the asszstunce
- provided and the conditions which govern RAS are set out in
Appendix 2 to the report.for 1974-76 submitted under Article 22 of
the 11O Constitution, concernlng Convention No. 122 - Erployment

- Policy 1964).
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ARTICLES 7 AID 8

GENERAL INTRODUCTORY COMMENTS

Discussion in this report concerning the application of -
articles 7 and 8 of the Covenant will concentrate on the
regulations and practices which apply in the federal jurisdictions.
It is felt that this approach is justified because of the
significance of the Commonwealth arbitral system in the general
regulation of Australia’s industrial relations. Federal awards
provide minimum conditions not only for the disputants but for
other people in the same sector of industry, whether they participate
in the federal scheme or whether they are outside it: even if they
are controlled by State systems it is likely that branches of the
federal organisations will be operative in these systems. Morecver
the various State tribunals will often deliberately take into
account federal trends when making their own dispositions.

‘Activity in the federal sphere in a large number of
instances parallels action taken in State jurisdictions. Where
it is considered important these parallels will be pointed out.
Similarly sone attention will be paid to the more significant
differences between practices in the federal and the States?
jurisdictions.

ARTICLE 7 -~ THE RIGHT TQ JUST AND FAVOURABLE CONDITIONS OF WORK
(A) REMUNERATION
(I) Laws and Decisions

(a) Legislation

(i) Faderal legislation:
Coal Industry Act 1946
Public Service Arbitration Act 1920, as amended.
Public Service Act 1922, as amended
Conciliation and Arbitration Act 1904, as amended

{ii)  S£a;e legislation:
New Southbwéles:"

Industrial Arbitration Act 1940, as amended .
Coal Industry Act 1946, as amended '

Victoria:

Labour and Industry Act 1958.as amended
Public Service Act 1958, as amended
Public Service (Public Service Board) Regulations

Queensland:

Industrial Conciliation and Arbitration Act 1961-1976
- Public Service Regulations of 1958 '
Public Service Act 1922-1973
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South Australia:
Industrial Conciliation and Arbitration Act 1972-1975
Public Service Arbitration Act 1968-1975
Public Service Act 1967-1975
Western Australia:'
Industrial Arbitration Act 1912-1976
Public Service Act 1904-1975
Public ‘Service Regulations 1964
Public Service Arbitration Act 1906-1970
Tasmania:
Industrial Relations Act 1975
Public Service Act 1973
Public Service (Equal Pay) Act 1966
(b) Decisions of Industrial Tribunals

Commonwealth Arbitration Reports. 1969, Volume 127, page 1142
(Print No B4237)

Commonwealth Arbitration Reports, 1972, Volume 147, page 172,
(Print No B8506)

Commonwealth Arbitration Reports,’ 1974 Vblume 157, page 293
(Print No C769) : .

New South Wales State Equal Pay Case 1973 - Decision issued on
17/8/73

New South Wales State Wage Case 1974 - Decision issued on 17/5/74
Victorian Industrial Appeals Court Decision - 3/6/74

Queensland Industrial Commission Decision - 24/5/74

South Auéﬁralian Indﬁstrial Commission Decision‘; 13/5/74

Western Australian Industrial Commission Basic Wage Case, 1972~
decision issued on 23/6/72 ‘

Western Australian Industrial Commission Basic Wage Case, 1974 -
decision issued on 28/5/74

Tasmanian Wages Board Decision - 18/5/74

/00.-
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(2) Introcduction

The industriel relations system 11 Australia consists
most importamtly of goverrrent machlnc'y 1=k has been set up in
the different Australian wuvlsdlctlons for s2ttling disputes’
through conciliaticn ancé arbitratiorn. Any analysis of the system must,
however, also take into ac-count other componants of the system
including common law prln*lples regulating the indivicual contractual
relationships between ersloyer and emmloyeo, the tort liability of
erployers, and tho statutory entitlements of employces, for example
' to workers' compensation. Opecration of the =cmpulscry arbitration
systems which have been s=t up in the federal and State
jurisdictions assurc the existence of individual contracts of service
and, while the award of e&n industrial tribunal has pre-emptory force
in relation to wecrk arees it covers, parti:ular provisions ir a
contract of service as woll &s their interpretation in acccrcéance
with cormon law principles, will continue te be important in areas
to which the award does not extend

In Australia the overwhelming majority of Australia=
workers are emplcyed under terms and conditions of employment
contained in industrial awards and agrecments. For this reason
the material in this secticn of the report will focus largely on
the compulsory arbitraticn system which has been developed and the
rules and standards enforced through it. :

(3) Government Feculatic~ of Industrial Relations in Perspective

Australia has seven separate though related systers of
compulsory regulation in force. Each of the six States has, under
its own constituticn, sovoreign power to maka2 all necessary laws
for its "peace, welfare and good governmenz®. In acddition under
section 51 cf the Constit;tion of The Commonwealth, the Commscnwealth
Government has tre power "to make laws for the peace, order and good
government of the Ccrwon»=a th with respect tc

cee o (XXXV) - conciliation 2ari arbitration for the preventior. end
scttlement of industrial disputes extending beyond the limits of
any one SLatc. ‘ : : :

o In 19C4 L?ﬂ Coronyv ealth cxercised this pav*r wher it
enacted tha Con~ilisticrn arnd Arbiziaticn Azt 1904, wiich
“established. a focdoral svsien ol conciliation end arbitraticn of a
fundameontally litinicus characier., In the four States of

New South Wales, Quconsiend, South Australia and West-ern Australia:
litigious systems cf cornrciliation andéd arbizration heve alsc been
s2t up. In Victoria and Teasrmanla weges/indostrial boards. exist
which supervise ¢ 1ype cf collective bargaining systeorn.

The wageos indastyial boards have wga2l representatiosn of
ermployers and exmp:loyecs with an independent chairman to negotiate
conditions of empleymcnt. Where they exisi there is no gevernment
machipery designed cpec‘fi:ally to settle irdustrial disputes. The
other four States hLave choien to establish erbitration tribunals '
specifically to sottle disputes. In practice these tribunals have
tended to functicn as quasi legislative bodieos, in that unions will
bring cases before them. even when no rca‘ stoppays is threatened,

to request the assistanze cf the tribunal in effect to make a
contract of employment (with statutory for‘g) between the partzes

concerned.
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Industrial relations in Australia are characterized by
the dominant part playeé by the government machinery which provides
the framework for practically all industrial negotiations. The
wages/industrial boards and arbitration tribunals are empowered
to make determinations and cwards which are binding as becween the
parties and legally enforceable. Even where employees are na:
covered by an actual award their employers often relate their terms
of employment to stipulations of a relevant award. The award or '
determination binds so far as it purports to bind, notwlthstandlng
contrary stipulations in the individual contract of service.

As validly made federal awards prevail not only over -
inconsistent State awards but also over inconsistent State statutes,
federal awards tend to dominate industrial regulation in Australia.
Although the Commonwealth's power to legislate must be exercised
concurrently with the rights of the States, Section 109 of the
Constitution of the Commonwealth provides:

“When a law of a State is inconsistent with a law

of the Commonwealth the latter shall prevail and

the former shall, to the extent of the inconsistency,
be invalid”.

Section 65 of the Conciliation and Arbitration Act provides that:

"Where a State law, or an order or award, decision

or determination of a State Industrial Authority, is .
inconsistent with or deals with a matter dealt with

in an award, the latter prevails and the former, :

to the extent of the inconsistency or in relation to

the matter dealt with, is invalid”.

Moreover theré is a persuasive line of judicial authority to the
effect that the federal award will prevail whenever a State
tribunal has sought to make regulations in the same area.

(4) Wage Fixation

Industrial tribunals in the federal and in the State
jurisdictions are empowered to fix minimum rates of wages. The.
concept of what are fair and proper wages has been examined in a
comprehensive manner, especially by the federa’® tribunal, whose
example has subsegquently been followed by the State tribunals.
The main principles involved will be examined in succeeding
paragraphs in a broad sense. Specialist works such as Sykes and
Glasbeek - "Labour Law in Australia®, (1972, Butterworth and Co )
should be consulted for a more detalled account. .

v The trlbunals have been concerned mainly with the level of
wages for unskilled labour, the fixing of "margins" over and above
this level for various categories of skilled labour, the fixing of
wages for women and junior workers and the setting of various -
allowances for special conditions such as discomfort, danger or
seasonality. .
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Awards and determinations fix minimum rates of pay. There
are two types of minimum rates in Australia. The first, the minimum
wage, is the general amount fixed as the minimum to be paid to
individuals in relation to their age and hours of work. No wage
may be paid to an employee which is less than this minimum wage.

The second, the "award wage”, is the rate fixed by an award for
each classification of recipient detailed in the award.

As the rates deermined are minimum rates there is scope
for the making of "over-saward payments". Although these may be
fixed unilaterally by the employer, bargaining between unions and
erployers is usual and the influence such bargains may have on
the award rates has of necessity lead to the participation of
industrial tribunals in the bargaining process. Many cases
brought to the tribunals are not in fact disputes but are framed
as such so that the parties can avail themselves of the industrial
relations machinery to negotiate mutually satisfactory changes in
the terms of employment.

While employers and employees are free to bargain
collectively to fix wages rates, if the employment is covered by
an award or determination the parties are not permitted to fix rates
below those already set. It is an offence to pay less than
award wages and there are sanctions prescribed for breaches of award
rates under the following acts: .

Comonwealth - COnczlxatlon and Arbitration Act 1904, as amended
section 119.

In New South Wales -~ Industrial Arbxtratxon Act 1940, as amended -
sectzons 92 and 93

In Victoria - Labour and Industry Act 1958, as amended -
section 199 and 200 _

Ia Queensland - Incustrial Conciliation and Arbitration Act
1961-1976 - sections 97 and 113

In South Aastralla - Industrial Conciliation and Arbitration Act
1972-1975 - sections 154 and 171

In Western Australza - Industrxal Arbxtratlon Act 1912-1976 -
section 99

In Tasrania - Industrial Relations Act 1975 - section 45,.

The right to bargain collectively to vary award rates
is alsc guaranteed through legislative provision in a number of
‘The Australian jurisdictions (see section 28 of the Commonwealth Act,
sections 1l of the N.S.W. Act, section 89(1) of the Queensland Act,
section 105 of the South Australian Act and section 37 of the
Western Australian Act).

In Victoria and Tasmanla the representatives of employers
and cemployees on the tripartite wages/industrial boards are free
to make determinations and awards by bilateral agreement, even
though the Chairman of the Board may be in disagreement.
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According to the Commonwealth Statistician's most recent
(May, 1974) suzvey of the incidence of awards, deteriainations
and collective agreements, 88.0% of the employees (85% of male
anc 93% of female workers) covered in tlie survey were affected
by swaxds or determinations made by, or collective agreements
registered with, a federal or State industrial authority. On
the basis of the May 1975 Australian work force figures, this
percentage represents approximately 4.4 million of the 5 million.
wage and salary earners in the total labour force of 5.9 million.
Additionally most federal and State awards contain a specific
minimum adult wage clause. Of those employees who are not covered
by award wages most are working in non-uniocnised areas of
employment and have not sought to have an applicable award rate
determined. Attached to this report is a reprecentative list,
compiled by the Department of Employment and Industrial Relations,
of the sort of employees in various State Jurlsdlctlons who are
award free"

Partlcularly in recent years the industrial tribunals
and boards have had to direct’ their attention to the negative
effect of inflationary pressures on the real purchasing power of
wages. The Conciliation and Arbitration Commission is the federal
body set up pursuant to Part II of the Commonwealth Conciliation and
Arbitration Act 1904 to "prevent or settle industrial disputes
by conciliation or arbitration® (section 18). In its Kational Wage
Case decision handed down on 30 April 1975 the Commission accepted
conditionally the notion of wage indexation and formulated a set
of principles to be developed if wage indexation was to be
introduced on a continuing basis. 1In its subsequent decision of
28 May 1976 the Commission reexamined its earlier approach and the
principles as modified, which 1t settled upon may be summarised
as follows: '

l. The Comnission will adjust its award wages and salaries
each quarter according to the previous quarter!s movements
of the Consumer Price Index (CPI) unless it is persuaded
to the contrary by those seeking to oppose the adjustment.

2. For this purpose, the Commission will sit in April, July,
October and January of each year, following the pUbllCat’On
of the most up-to-date CPI. A o

3. Any adjustments in wage and salary award rates on account
of CPI should operate, if practicable, from the beginning
of the first pay period commencing on or after the:
15th of the month following the issue of the guarterly CPI.

4. The form of indexation will be determined by the Commission-:
in the light of circumstances and the submission of the
parties. - :

5. No wage adjustment on account of the CPI will be made in any
quarter unless the movement in that quarter was at least
1%. Movement in any quarter of less than 1% will be carried
forward to the following quarter or quarters.
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6. Each year the Commission will ccnsider what increase
in total wage should be awarded on account of productivity.

7. In addition to the above, the only other grounds whlch
would justify pay increases are:

(a) Changes in work value being changes in the nature
of the work, skill and responsibility required, or the
conditions under which the work is performed. This
would normally apply to some classifications in an
award although in rare cases it might apply to all
classifications.

" (b) Catch-up of community wage movements in 1974 to
enable a firm base on which indexztion can be applied.
(c) The adjustment of anomalies and resolution of )
special and extraordinary problems by means of the
Conferences already set up for this purpose.

8. Any applications under paragraphs 7 (a) and (b) above,
whether by consent or otherwise, will be tested against
the principles the Commission has laid down and viewed
in the context of the requirements for the success of
indexation. This does not mean the frustration of the
process of conciliation but it does mean that the
Commission should guard against contrived work value
agreements and other methods of circumventing the
indexation plan.

In essence the indexation system seeks to protect the needs
of workers by maintaining the real value of wages as well as
awarding wage increases according to increases in productivity.
Since the April 1975 decision, the Commission®!s principles have
been widely accepted by wage fixing authorities throughoat Australia.
While the question of whether or not indexation should be automatically
applied to awards and, if so, on what basis, has yet to be finally
decided, the Commission indicated in May 1976 that it was prepared
to continue the experiment with wage indexation for a further period,
although at this stage its operation would remain subject to quarterly
review. The Commissicn did affirm however it's belief that the
wage indexation system was workable in practice. ” '

Generally speaklng the components of worners' remuneration
other than regular -wages are all carefully detailed in the appropriate -
awards. In addition to regular wages, employees required to work .
outside normal hours (on overtime, rest days, public holidays etc.)
“will usually be entitled to receive payments for such work. The
federal Arbitration Tribural in 1947 ‘decided that a 42 hour week
should prevail throughout industry (Standard Hours Injuiry 1947,

. 59 Conciliation and Arbitration Reports 581). &Although the 40 ,

hour week spread through industry, the federal tribunal has always
been careful to recognise the non-applicability of the decision

to cases where special circumstances exist - as, for example, in

the rural industries, which were specifically excluded frcm the
decision in the first place, or the Public Service. One of the side
effects of having standard hovrs in an expanding economy is that .
frequently there will be a need to perform work which cannot be done
inside normal hours. Despite the common incidence of overtime work,
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industrial tribunals have often t2nded to view it as something

not to be encouraged and have determined special rates to apply

to it. These vary from time and half to double time for hours
worked over and above the ordinary hours and are frequently referred
to as penalty rates. (Typical clauses included in federal awards

in relation to overtime rates are set out in an attachment to

this report). Furthermore, special conditions are often imposed

by award for the working of overtime, including provisions for
allowances for meals, tea money, and transport from home to and-

from work.

Ordinary hours! rates are not usually applicable
to people who do shift work - i.e. work performed outside the
spread of ordinary hours, which is not overtime. People in
shift work are normally entitled to penalty rates because they
supposedly have lost the advantage of ordinary hours. The
relationship between shift work and overtime is usually carefully
spelled out in awards.

Special conditions in relation to hours of work and
overtime rates are applied to persons in federal Government
employment. Payment for overtime is made at the rate of time and
a half for overtime worked Monday to Friday, and at the rate, of
time and a half for the first three hours and double time thereafter
for overtime worked on Saturday. Although the prescribed weekly
hours of work under relevant determinations are 36%, the prescribed
weekly hours before overtime is payable are 38. The rate of pay
for holiday overtime duty is double time and a half, and for
Sunday overtime duty is double time. These overtime provisions .
do not however apply to all employees of the Commonwealth Service:
regulations prescribe that certain officers shall not be eligible
to receive overtime payments, including those whose salary exceeds
a specified rate of pay.

(6) Statistical Data on Renumeration Levels

- In accordance with the suggestions contained in the

guidelines concerning Article 7 (paragraph 4 of "A"), attached
to this report is a table setting out details of the developments
-of minimum wage rates applying to representative occupational
classifications, in both the public and private sectors of the
Australian economy.’' Details are given for movements in the award
~ rates of pay, quarterly rmovements in the Consumer Price Index and
mule average weekly earnings for the period September 1972 to .
October 1976. C ' . : S

(6) Equal Pay Provisions

o The principle of equal remuneration for male and female
workers for work of equal value is accepted in the federal and in
State jurisdictions throughout Australia, and is enforced through
industrial awards and agreements.

» "Equal pay for equal work" was a right first recognised in
the federal sphere by the Conciliation and Arbitration Commission
in the Equal Pay Cases 1969 (Commonwealth Arbitration Reports,
Vol. 127 p. 1142). The Commission established a set of guidelines
to assist in the determination of the applications for equal pay

which would follow and ruled that equal pay granted in accordance
with these guidelines should be phased in 8o that full equal pay would
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operate from 1/1/72 for those categories of workers covered.
These guidelines did not however aspire to the achievement of
full equal pay. The inclusion of principle 9, i.e. that equal
pay should not be provided by application of the stated principles
when the work in question is "essentially or usually performed
by females but is work upon which male employees may be employed®,
meant that women who were employed as keyboard operators or
typists, for example -~ i.e. in positions usually held by females
- were not entitled to the benefits of the 1969 decision.

In the National Wage and Equal Pay Cases 1972
(Commonwealth Arbitration Reports, Vol. 147, 172) the Camuission
decided it was time to enlarge its concept of equal pay. It :
viewed its function as "....the fixation of award wage rates
irrespective of the sex of the worker...." and it drew up the
following new set of guidelines:

1, The principle of "equal pay for work of equal value"
will be applied to all awards of the Commission. By
Yequal pay for work of equal value" we mean the fixation
of award wage rates by a consideration of the work
performed irrespective of the sex of the worker. The
principle will apply to both adults and juniors. EBEecause
the male minimum wage takes account of family considerations
it will not apply to females.

2. Adoption of the new principles requires that female rates
be determined by work value comparisons without recard to
‘the sex of the employees concerned. Differentiations
between male rates in awards of the Commission have traditionally
been founded on work value investigations of various occupational
groups or classifications. The gap between the level of
male and female rates in awards generally is greater than the
gap., if any, in the comparative value of work perfcrmed by the
two sexes because rates for female classifications in the
same award have generally been fixed without a cenparative
evaluation of the work performed by males and females.

3. The new principle may be applied by agreement or arbitration.

" The eventual outcome should be a single rate for arn occupational
group or classification, it being payable to the erployee :
performing the work whether the employee be male cr female.
Existing geographical differences between rates v1ll not be
affected by thls decision.

4. Implementatlon of the new principle by arbitration will call
for the exercise of the .broad judgement which has characterised
work value inquiries. Different criteria will continue to
apply from case to case and may vary from one class of work
to another. However, work value inquiries which are concerned
with comparisons of work and fixation of award rates irrespective
of the sex of employees may encounter unfamiliar issues.
Insofar as those issues have been raised we will ccmment
on them. Other issues which may arise will be resclved in the
context of the particular work value inquiry wzth which the
arbitration is concerned"

The Commission in its decision, went on to make the following points:

I‘..
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"We now deal with issues which have arisen from the
material and argument placed before us and whlch call for
comment or decision.

(a) The automatic application of any formula which
seeks to by-pass a consideration of the work performed is, in
our view, inappropriate to the implementation of the principle
we have adopted. However pre-existing award relativities may
be a relevant factor in appropriate cases. . .

(b) Work value comparisons should, where possible be
made between female and male classifications within the award
under consideration. But where such comparisons are unavailable
or inconclusive, as may be the case where the work is performed
exclusively by females, it°may be necessary to take into account
comparisons of work value between female classifications within
the award and/or comparisons of work value between female
classifications in different awards. In some cases comparisons
with male classifications in other awards may be necessary.

(c) The value of the work refers to worth in terms
of award wage or salary fixation, not worth to the employer.

(d) Although a similarity in name may indicate a
similarity of work, it may be found on closer examination that
the same name has been given to different work. In particular
this situation may arise with.generic classifications. A
similar situation may arise with respect to junior employees.
Whether in such circumstances it is appropriate to establish
new classifications or categories will be a matter for the
arbitrator.

(e) 1In consonance with normal work value practice
it will be for the arbitrator to determine whether differences
in the work performed are sufficiently significant to warrant a
differentiation in rate and if so what differentiation is appropriate.
It will also be for the arbitrator to determine whether restrictions
on the performance of work by females under a particular award warrant
any differentiation in rate based on the relative value of the work.
We should, however, indicate that claims for differentiation based
- on labour turnover or absenteeism should be rejected.

(£)  The new principle will have no application to the
“minimum wage for adult males which is determined on factors
unrelated to the nature of the work performed.

5. .'Both the social and economic consequences of our decision
will be considerable and implementation will take some time. It
is our intention that rates in all awards of this Commission and
all determinations under the Public Service Arbitration Act should
have been fixed in accordance with this decision by 30 June 1975.
Under ncrmal circumstances, implementation should take place

by three equal instalments so that one-third of any increase is
payable no later than 31 December 1973, half of the remainder by
30 September 1974 and the balance by 30 June 1975, This programme
is intended as a norm and we recognise that special circumstances
may exist which require special treatment.

,D‘.C


file:///particular

. E/1978/8/Ad4d.15
English
Page 35

6. Nothing we have said is intended to rescind the 1969
pr;nc1ples appllcable to equal pay for equal work which will
continue to apply in appropriate cases. We have taken this step
because an injustice might be created in cases based on equal

pay for equal work where females could become entitled immediately
to male rates under those principles. # : :

In the private sector, of the thirteen major federal awards
which have been made - affecting the wage rates and conditions
of employment of 10,000 or more employees, over 4, 000 of which are

female - the pr1nc1ple of equal remuneration has been implemented in all

except one. In the case of this one exception, the Clerical and
Salaried Staff (Wool Industry) Award, 1971, some progress has
been made towards realisation of the equal pay principle, but
the question has yet to be finalised. Incluced as an attachment
to this report is a list of the major federal awards and the
approximate number of female workers covered by each.

In the public sector, following the 1972 decision, the
principle of equal pay for work of equal value was fully and
immediately implemented for Commonwealth Government employees.
Those who had been excluded from the application of the 1967
decision - keyboard, telephonist, cafeteria, cleaning and hospital
staff employees - received equal pay immediately followzng the
1972 decision.

Equal treatment of adult male and female workers in respect
of the minimum wage was first ccusidered by the Conciliation and

Arbitration Commission in the National Wage Case (1974), in which the

Commonwealth Government supported the principle of extension ofi

the adult male minimum wage to adult female workers. The
Commission acknowledged this to be a logical extension of the
principle it enunciated in the 1972 Equal Pay Case but it went on
to say that in view of certain economic considerations, such as the
concentration of female workers in certain industries, full
equality of minimum wages should not be introduced immediately but
should be phased in on the following basis:

"Adult females will be entitled to E&5% of the new male
minimum wage from the date of its operztion: -920% by 30 September
and 100% by 30/6/75" . (the same date on which egual pay was to be
phased in under the 1972 decision).

In the private sector provisions reflecting the
Commission!s decision were included in most federal awards and
agreements and equal minimum wages have now been phased in.
Female workers today receive the same minimur wage as their male
counterparts.

The preceding material on equal pay relates to federal
practice. In the various State jurisdictions, in the public sector
(State Government employment) the principle of equal pay for equal
work has been accepted and fully implemented.

,...



B/1978/8/442.15
Erglish
Page ¥

In the private sector, industrial tribunals and boards
ir Kew South Wales, Victoria and South Australia ensure as a matter
of practice full implementation of the principle. 1In Queensland
tke Industrial Conciliation and Arbitration Act was amended in
1575 to oblige the State Industrial Commission to fix the same
wags rates, irrespective of sex, for employees performing the same
wcrk, producirg the same return cf profit to the employer, or
perforning work of a like nature and equal value. Awards are now
being determined in accordance with this requirement.

In Western Australia and Tasmania no general case
concerning implementation of the equal pay principle has been
brougxt before the respective arbitration bodies, and it is
consequently as yet undetermined how they will implement the
principle. . .

The equality of minimum wage rates for male and female
employees is realised fully in all State jurisdictions except
Western Australia. 1In Western Australia in view of the terms of
the existirg legislation, the Industrial Commission has not yet
felt itself able to disgard the "needs component" in the adult
male minimun wage rate. However following its decision in 1974
to aprly a minimum wage to adult females, the Commission has
substantially reduced the difference between male and female
minim=n wages - from $11.10 to $2.80 per week - suggesting at
least its sympathy with the principle of equal minimum wages.

Throughout Australia the terms and conditions of employment,
aside from wages entitlements, as are specified in federal and
State awvards or agreements, or in industrial legislation, apply
with egqual force to the exmployment of female as well as male
workers. .

(B) SIFTE AND HEALTHY WORKING CONDITIONS

The right of all employees to safe and healthy working
conditicns is protected in Australia through statutory enactment and,
at corrren law, through rules which are designed to penalise
employers arnd compensate employees in the event cf failure to meet

prescribed standards. Legislative provisions will be found in
~ the fo.low;cg statutes and enactments:

(i)  Federal JL isdiction

Corciliation and Arbitration Act 1904 (Commonwealth)
as amended.

Australian Cagitelglerritory
Arprenticeship Ordinance 1936-1974

Machinery Ordinance, 1949-1966
Scaffolding and Lifts Ordinance 1957
Workren's Compensation Ordinance 1951-1974

Building Ordinance 1972
/0.0
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Northern Territory

Abbattoirs and Slaughtering Ordinance

Apprentices Ordinance

Construction Safety Ordinance

Inspection of Machinery Ordinance

Mines Regulation Ordinance

Workmen's Compensation Ordinance

(South Austra.ia) Factories Act 1907-1910*

(South Australia) Inflammable Oils Act 1908~1909*

(South Australia) Lifts Regulation Act 1908*

(*These statutes were enacted prior to the Commonwealth
Government assuming the administrative responsibility for the
Territory and remdin in force. The Commonwealth Conciliation
and Arbitration Act 1904 applies in the Northern Territory.)

(ii) State Jurisdictions

New South Wales

Apprentices Act 1969, as émended
Factogies..Shops and Industries Act 1962, as amended
Industrial Arbitration Act 1940, as amended
Noise Control Act 1975

Rural Workers' Accommodation Act 1926, as amended
Scaffolding and'Lifts Act:1912, as amendéd
wOrkers"Compensa;ion Act 1926, as amended
Victoria‘ |

éoiler and Pressure Vessels Act 1970

"Industrial Training.Act 1975

Labour and Industry Act 1958

Lifts and Cranes Act 1967

Scaffolding Act 1971

/..n
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Cueensland
Apprenticeship Act 1964-1974

Construction Safety Act 1971-1975

Electricity Act 1976

Factories and Shops Act 1960-1975

Industrial Conciliation and Arbitration Act 1961;1976
Inspéction of Machinery Act 1951-1974

Workers! Accommodation Act 1952-1972

South Australia

Apprenticeship Act 1950-1974

Boiler and‘Pressure Vessels Act 1968-1971
Industrial Safety, Health and Welfare Act 1972-197%
Inflammable Liquids Act 1961-1976 :
Lifts Act 1960-1972

Liquefied Petroleum Act 1960-1973

Workers! Compensation Act 1971-1974

Western Australia

Construction Safety Act 1972
Factories and Shops Act 1963-1976
Industrial Arbitration Act 1912-1976
Inspection of Machinery Act 1921-1969

Machinery Safety Act 1974 (Not yet proclaimed)

'_WOrkefs' Compenéation Act 1912-1976

Tasmania
Apprenticeship Act 1942

Factories, Shops and 6ffices Act 1965
Industrial Relations Act 1975
Inspection of Machinery Act 1960
Scaffolding Act 1960

Workers? Compensatidn Act 1927 A S | Jooeo
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These enactments lay down the standards to be met by
employers in providing for the salety of their employees, and allow
for prosecut1on of the employer in the event of his breach of the
statutory provisions. Their effectiveness must be viewed against a
backgxound of the entire network of rules and procedures which
exist to protect the employee, of which they are but a part. They
operate inconjunction, for example, not only with the common law
rules as to breach of statutory duty or vicarious liability, but
also the system of social insurance in force through Workers'
Compensation legislation, discussed in the material in relation to
Article 9. In addition the majority of industrial awards,
determinations and agreements contain provisions relating to
occupational safety and health matters.

It is not feasible to examine separately each of the
various enactments listed. The following brief review of
regulations in force in the Australian Capital Territory will
however illustrate the ‘form which statutory regulation of working -
conditions has taken in one Australian jurisdiction.

Section 83 of the Conciliation and Arbitration Act 1904
(Cth.) provides:

"In determining an industrial dispute the Commission shall
take into consideration the provisions of any law of a
State or Territory relating to the safety, health and
welfare of employees (including children) 'in relation to

their employment.™

The Building Ordinance 1972 makes provision inter alia
for ensuring the structural sufficiency of buildings and to this extent
places obligations upon persons to whom builder!s licences are
granted under the Ordinance.

The Scaffclding and Lifts Act (New South Wales), which
applies in the Australian Capital Territory by virtue of the
Scaffolding and Lifts Ordinance 1957, details requirements concerning
the erection and safety of operation of any crane, hoist, plant or
scaffolding in connection with building excavation and compressed
air work, and of any. lift.. .

The ‘Scaffclding and Lifts Regulations prescribe measures
to be taken by employers and builders to ensure the safety and
health of workmen.

The Inspection of Machinery Regulations, adninistered by
the Department of Health and made under the Machinery Ordinance
1949, provide for the fencing of dangerous machinery and the
_observance of various precautions to minimise the risk of injury.
The Boilers and Pressure Vessels Regulations made under the same
ordinance deal generally with the installation, use and operatzon
of boilers and pressure vessels. :

All of this legislation provides for the appointment of
inspectors with general powers of entry and inspection and, in
certain circumstances includes a power to do or direct the doing of
an act to ensure the safety of workmen through compliance with the
legislation. Additional information on inspection procedures will
be found in succeeding material.

e
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Such specific legislative enactments aside, there are
also sections in the majority of industrial awards and agreements
which bear upon the safety and health of employees, and there is
provision for enforcement of these awards and agreements contained
in the industrial legislation in force in the various Australian
jurisdictions. The Commonwealth Conciliation and Arbitration Act

1904 provzdes. for example, in section 119 (i):

"Where any organzsatlon or person bound by an order
or award has cormitted a breach or non-observance of
a term of the order or award a penalty may be imposed”.

Section 138 of the Act punishes intentional obstruction
of the award system. Under section 143 of the Act any organisation
or person interested may apply to the Federal Industrial Court for
deregistration of an organisation, one ground being continued non-
observance of an award leading to hindrance' in the achievement of
an object of the Act (section 143(1)(i)(h) ).

General supervision of compliance with safety and health
requirements is the respon51b111ty of the federal and State
governments in respective jurisdictions. Industrial statutes
normally provide for the appointment of inspectors to examine
whether the provisions of the particular act under which they are
appointed are being applied. Section 54 of the Conciliation and .
Arbitration Act 1904 provides for example inter alia:

54 (1) "Where in the opinion of a member of the _
. Commission, a matter concerning the safety of employees
or of other persons in or about a place of work arises
in or in connection with an industrial dispute, he may
request the Secretary to the Department of Employment and
Industrial Relations to arrange for an Inspector forthwith
to investigate the matter and to report to him as soon as
practicable, and the Secretary shall direct an Inspector
accordingly”.

Section 54 (4) makes provision for the report of an LnSpector to
be made publlc.

“Throughout Australia there is considerable uniformity in
the safety standards and requirements which employers must meet.
Protective devices in industry are subject to periodic testing by .
government appointed inspectors who apply uniformly the approvals
procedures first proposed in New South Wales. The Standards
Association of Australia has issued a set of standards, covering
many protective devices, which is also applled throughout the

country.

In relation to the question of occupational health, advice
and counsel is given throughout Australia by the National Health
and Medical Research Council (N.H.&M.R.C.) which was set up by
Order of the Governor-General in September 1936. One of its major
functions is: -

[ooe
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*To enquire into, advise, and make recommendations to
the Cormonwealth and States on matters of public health
legislation and administration, and on any other matters
relating to health, medical and dental care and medical
research".

As the N.H.&M.R.C. operates only in an advisory capacity,
implementation of its recommendations depends upon their enactment
in legislative form in the various States or Territories. Recently
a model Industrial Safety Health and Welfare Act and regulations has
been drawn up and agreed to informally by a meeting of the States!
Ministers for Labour. It is planned that it will be used as the
basis for future legzslatlon in the area of occupational Safety and
Health. . : N

The N.H.&M.R.C. is assisted in its work by a number of
expert advisory committees. The Occupational Health (Standing)
Committee, set up to advise the Council on all matters relating to
industrial hygiene and occupational health, drew up for the Council
in 1972 an outline of the organisation and functions of a model
occupational health service. The Council accepted the recommended
model and has published the report of the Committee in the form of
a booklet entitled “Recommended Practice for Occupational Health
Services in Australia". The purpose of the booklet is to assist
"people in places of employment, including members of managements,
unions and nursing and medical professions" in the establishment of
new services or the upgrading of existing arrangements. A copy of
_the booklet is attached to this report.

The Occupational Health Committee has already recommended
codes of practice for such matters as the handling of asbestos on the
waterfront, the fumigation of ships! cargo spaces and the fumigation
of insects in grain and in other products stored in bulk. It has
also produced a code of safe practice for the vinyl chloride industry
and a document cn occupational health aspects and brucellosis. 1t
is currently working on health hazards to workers from inter alia,
atmospheric contaminants from benzene and from heat stress ano n01se
pollution. :

Other impdrtant advisozy committees include the Radlatloh
Health Committee which has made recommendations on such matters ‘ass -

- erplcyers® responszblllty to persons employed in
" work involving sources of ionizing radiation:

- standards_for microwave ovens and colour T.V. receivers:

- minirum age of persons engaged in radiation work. |
It has recommended specific codes of practice for -

- the safe use of radicactive luminous compounds

- the control and safe handling of sealed radioactive
sources used in industrial radiography ’

,.0.
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- radiation hygiene in dentistry
- the safe use of x—réy analysis equipment

- the design of laboratories and safe practices in
those laboratories.

On 10 September 1974 the federal Government agreed that
Ministers should direct departments and statutory authorities for
which they have responsibility to apply the “Code of General
Principles on Occupational Safety and Health in Australian Government
Employment®. The Code was developed by a Government sponsored
Committee comprising representatives from all involved Government
departments and various organisations such as the Australian Council
of Trade Unions. The purpose of the Code is to protect persons
employed by the federal Government from accidental injury and to
promote the maximum degree of health and well-being. It provides
for control of the physical environment as well as for training and
c nsultation between management and employees and their maximum
involvement in all accident prevention measures.

Statistical information concerning the incidence and
nature of industrial accidents and occupational disease in
Australia is not uniform throughout the various State jurisdictions,
nor is it necessarily up to date. Attached to this report are the
most recent available tables of statistics on these matters.

(C) REST AND LEISURE PROVISIONS -

(i) Applicable Legislation

’(a) FPederal Jurisdictions

Australian Cagital Territory
Holidays Ordinance 1958

Annual Holidays Ordinance 1973
Long Service Leave ordinance 1976 -

- Northern Territory

Annual Holidays Ordinance
" Long Service leave Ordinance

(b) State Jurisdictions

New South Wales

Annual Holidays Act 1940, as amended

Building Construction Industry Long Service Payments
Act 1974, as amended

long Service Leave Act 1955, as amended

,..."
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Victoria

Labour and Industry Act 1958

Queensland

Industrial Conciliation and Arbitration Act 1961-1976

South Australia

Industrial Conciliation and Arbitration Act 1972-1975
Long Service Leave Act 1967-1972
Long Service Leave (Building Industry) Act 1975-1976

Western. Australia

Long Service Leave Act 1958-1973

Tasmania

Long Service Leave Act 1976

Long Service Leave (Casual Wharf Clerks) Act 1966

Long Service Leave (Casual Employment) Act 1971

In addition to the legislation referred to above,
industrial awards, determinations and registered agreements,
normally contain detailed provisions governing standard hours of
work, the spread of hours, limitations on working hours and penalty
payments for overtime work. _

(ii) Provisions for lLeisure

(a) . Legislation and Awards in Federal Jurisdictions

. The prbVisions enforced through ordinance and regulations
in the Australian Capital Territory are examined here as examples

"of the type of provisions which have been enacted in Ausnralla to

provide for lelsure.

' The Annual Holldays Ordinance 1973 entitles an employee,

- at the conclusion of each year of his employment, to four weeks

annual leave (five weeks in the case of a shift worker) for which
he receives payment at a rate equal to his ordinary remuneration.

Under the Holidays Ordinance 1958 certain days in each
year are designated as holidays in the Australian Cap1tal Territory.
Additionally the Minister for the Capital Territory is empowered
under the Ordinance to declare other days, not specifically:
nominated, to be observed as public holidays in the. Australlan
Capital Territory. .

e
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Regulation 45 of the Mining Regulations specifies
certain days and periods as holidays on or during which the
lessee or holder of a mining claim may cease work in respect of

the claim.

The Long Service Leave Ordinance 197o grants to an
employee 3 months leave after 15 years continuous service with the
same employer. A payment in lieu of leave becames available on
termination of service after 10 years, under certain prescribed
conditions. Payment during long service leave and payments in
lieu of leave are assessed according to the ordinary rate of
remuneration of the employee (see add1t10na1 material in followlng
subsection. ).

The standard hours of work prescribed under federal awards
and agreements is 40 per week and has been since the principle of
the 40 hour week was adopted in 1947, by the Commonwealth Court of
Conciliation and Arbitration, the predecessor of the present
Commission. The majority of awards also provide that ordinary
hours of work shall be worked on 5 days of the week, normally
. Monday to Friday, between stipulated hours and that any time worked

outside the spread of hours, on the normal rest days or on public A
holidays,. shall attract penalty rates. (See previous discussion on
overtime payments for additional details on this). ‘

Attached to this report are examples of typzcal clauses
governing hours of work which have been included in certain
. representative federal awards. It should be added that while a
"40 hours per week" clause is the standard hours provision included
in awards, a very small number (approximately 6) provide for a
standard working week in excess of 40 hours, while approximately
15% of federal awards prescribe weekly hours of work of less than
40. These latter awards, in the main, cover employees in local and
semi~-government instrumentalities and generally provide for a
standard working week of from 35-38 hours.

(b) long Service Leave Prov151ons in Federal and State

Awards

The main impetus for the inclusion of long service leave
in emploympnt contracts has come from the State legislatures.
The first major enactment in this area was Act No. 50 of 1951 in
New South Wales, which inter alia required the State's industrial
tribunals to insert long seivice leave clauses in the awards they .
made or agreements they approved In 1953 Victeria granted long
service leave to. employees independent of awards and all other
States subsequently followed this approach: by 1958 every State .
had such legislation on its books. In general terms the
legislation provxdes that, following 15 years continuous service,
the employee is entitled to 13 weeks of paid leave. As is the
case under federal awards, in the States an entitlement to a more
" limited period of long service leave accrues after 10 years of
service where certain conditions are fulfilled. In.the event of
termination of service there is a general prohibition on payment
in lieu of the taking of leave if the entitlement has accrued before
termination. This is supported on the grounds that long service
leave is principally a recreational period not a money benefit.

looo
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In certain States (New South Wales and Queensland), as
well as the federal Jurlsdlctlons. an employee whose employment
has not been terminated is permitted, under varying stipulated
conditions, to take on other employment during his period of long
service leave. There is also provisior. in all States and federal
‘jurisdictions for long service leave to be taken in instalments.

In all jurisdictions there are specific rules governing
when an interruption of service will or will not amount to a break
in the continuity of service for the purpose of entitlement to
long service leave.

(c) Specific Provisions in State Jurisdictions
(i) New South Wales

The 40-hour week was introduced into New South Wales by -
the Industrial Arbitration (Forty Hours Week) Amendment Act 1947.
The provisions of this amending Act are now contained in Part VI,
‘Division 1 of the Industrial Arbitration Act 1940, as amended.
An examination carried out of 510 New South Wales awards in force
in November 1971 showed that three awards provided for standard
hours of more than 40,427 provided for 40 hours, 37 provided for
40 hours or less, and 13 provided for less than 40 hours. New
South Wales public servants work a 35 hour week. :

(ii) Vlctorza

Section 30 (1) (a) of the Victorian Labour and Industry
Act 1958 empowers wages boards to determine hours of work in the
trades for which they have been appointed. The standard hours of
work under Victorian determinations are 40 per week and only one
determination provides for standard hours in excess of 40 per week
(Agricultural and Pastoral Workers Board (44) ). Victorian public
servants work a 38 hour week.

(iii) Queensland

: Section 14 (1) of the Queensland Industrial Conciliation -
and Arbitration Acts 1961-76 provides, inter alia that every
Queensland award shall be deemed to contain a provision to the
following effect or a provision not less favourable than the
following: : :

"(a) employees shall not be worked on more than six
out of seven consecutive days, and the time worked by -

" them within any period of six consecutive days shall
not exceed forty hours:; the time worked on each day
shall not exceed eight hours, except in those callings
where an industrial union of employees and an employer or
association or union of employers otherwise agree..."

Thus, the standard hours of work prescribed in Queensland awards
are 40 per week. However, the Act gives the Queensland Industrial
Conciliation and Arbitration Commission a discretionary power to
fix in excess of 40 hours in a very limited number of cases where
rural industries, essential services and domestic service are
involved. Queensland public servants work a 3G% hour week.

fooe
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(iv) South Australia

Section 28 {1) of the Industrial Conciliation and
Arbitration Act 1972-1975 empowers the State Industrial Commission
to hear and determine any matter within its jurisdiction. Sect;on
6 defines industrial matters as including the hou'.s of work in
- any industry, including the lengths of time to be worked and the
quantum of work or service to be done, and the wages, allowances,

_ remuneration or prices and what times shall be regarded as
‘overtime. The standard hours of work under South Australian awards
are 40 per week. Public servants work a 37% hour week.

_(v) Western Australia

Section 61 (1) (b) of the Western Australian Industrial
Arbitration Act 1912-1976 empowers the Western Australian Industrial
.Commission to enquire into any industrial matter or dispute in any
industry and to make an order or award fixing the number of hours
and the times to be worked in order to entitle workers to the wages
- fixed by the Commission. The standard hours of work under Western
Australian awards are 40 per week.

Western Australian public servants work a 37% hour week.
Workers covered by awards of the Western Australian Coal Industry
Tribunal established under the M;ning Act 1904~1971 work a 35 hour

_ week.

For workers employed in factories, shops and warehouses
who may not be covered by an industrial award or agreement, .the
Factories and Shops Act 1963-1970 sets down the hours of work for
women and young persons (section 55) and males over 16 years of
age (section 56). As far as women and young persons are concerned
"no more than 40 hours in a week" is prescribed, with:in the case of
women, provision for additional hours to be worked where pressure of -
work so requires, of up to 56 hours per weeky Under section 56
men may be required to work no more than 40 hours per week with provision
for overtime wor as 2o>ng as the overall hours per week do not exceed
. 60 hours, w;th appropr;ate penalty rates for overtlme.

(v1) Tasmanla.

Sectlon 29 (2) of the Tasmanian Industrlal Relatlons ‘Act
1975 provides, inter alia, that industrial boards may determine all
matters relating to hours and days of work in relation to the trades
for which they have been appointed. The standard hours of work ’
under Tasmanian awards are 40 per week. , _

" Tasmanian public servants work a 36% hour week.

'/ooo
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* ARTICLE € - TRADE UNION RIGHTS :

(A) RIGET TO FORM AND JOIN TRADE UNIONS

Generally speaking Australian industrial relations are
characterised by a movement towards a high degree of oxganlsat1on
and the development of strong and 1ndependent workers?! organisations
at all levels. The Commonwealth Conciliation and Arbitration Act
1504 includes, for example. as one of its chief objectives:

"to encourage the organ;satzon of representative bodies.
of employers and employees and their registration under
this Act.” (Section 2 (e) ).

: . Except in very limited circumstances, for example in
relation to members of the armed forces, under Australian law no
restriction is placed on the right of citizens to associate with
each other for lawful purposes. Legislation in all States and
Territories provides generally that the usual objectives of trade
unions are such lawful purposes.

: Australian legislation is based on United Kingdom
legislation, principally the Trade Union Acts 1871 and 1876. The
1871 Act provided that the purposes of trade unions, reglstered
or unregistered, were not unlawful merely because they were in
restraint of trade. "Trade Union®' was defined as: "such
combination, whether temporary or permanent, for regulating the
relations between workmen and masters, or between workmen and
workmen, or between masters and masters, or for imposing restrictive
conditions on the conduct of any trade or business, as would, if this
Act had not been passed, have been deemed to have been an unlawful
combinatien by reason of some one or more of its purposes being in
restraint of trade."

. 70 further remedy problens which had beset trade unions
the statute provided for a system of their registration. If the
unions availed themselves of ‘this opportunity certain legal rlghts
accrued, such as a trustee could bring or éefend any judicial -
acticn concerning property rights and claims by the registered trade
union. Trade Unions acquired through the legislation a number of the
legal attributes normally associated with a legal person. endowed
with all the capacities that the law may bestow on an individual or
company - for exanple they could sue and be sued in their own name
and 1n3unct10ns could be granted against them on appllcatxon° -they
could be sued in contract by an expelled member etc.

The 1876 amending act introduced provisions relating to

. membership and amalgamation rights and altered the definition of
trade union to include any such combination whether they would or
would not, if the 1871 Act had not been passed, have been deemed to
be unlawful combinations.

These two statutes are important in Australia where they
are still the model on which State legislation as to the status of
trade unicns (outside the arbitration system) is based. The State
legislation is, as follows:
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Trade Unions Act 1958 (Victoria)

Trade Union Act 188l1-1959 (New South Wales)

The Trade Union Act 1876-1935 (South Australia)

Trades Union Act 1902 (Western Australia)

Trade Union Act 1915 (Queensland)

In addition, the South Australian Trade Union Act, as
amended by the Trade Union Ordinance 1922, is applicable to the
Northern Territory, and the N¥.S.W. Trade Union Act to the A.C.T.
by virtue of the Seat of Government Acceptance Act 1909.

In genetal under this legislation, a trade union which

- has a minimum number of members (usually seven) may apply for

registration as long as its purposes are lawful. The Acts provide’
that the purposes of a trade union shall not be unlawful merely
because they are in restraint of trade. Most statutes provide for
a minimum age limit for trade union members and allow that persons
under 21 may, depending upon the rules of the particular union, be
excluded fram membership. )

: The overall position throughout Australia following
passage of the respective Trade Union acts is that there are no
substantive or formal conditions which must be fulfilled by
organisations of workers and employers when they are being
established. There are, on the other hand, certain formalities
which must be satisfied if an organisation decides to register
itself under the legislation.

Overriding this statutory machinery is the Australian
arbitral system additional material on which will be found in the
section of thls report dealing with Article 7. Organisations of.
workers or employers may, if they wish, choose to be registered
under the industrial conciliation and arbitration legislation of the
federal and State Governments. Registration is voluntary and is not
a pre-requlsxte for lawful establxshment and operatlon.-

There are no restr1ctlons, apart from those irposed under
the rules of the relevant organisation concerned, on the right of "

B persons to join organisations of their own choice. ' In fact through

the industrial legislation in force in respective jurisdictions this
right of an employee, who is not of bad character, is actually
guaranteed. Section 144 of the Commonwealth Conciliation and -

. Arbitration Act for example purports to c¢onfer not only the right

to admission to mcmbership but to confer on each person admitted to

~ membership a right to remain a member so long as he complies wzth

the rules of the organisation.

,'(B) RIGET OF THE TRADE UNIONS TO FEDERATE

In Australia there are no restriccions on the right of
trade union organisations to establish and join federations and
confederations, nor on the right of these to af£111ate with inter-
national organisations. .

l.‘.‘
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The majority of Australian trade unions are affiliated
with one or more peak councils such as:

The Auastralian Council of Trade Unions

The Council of Australian Government Employees?®
Organisations

Australian Council of Salaried and Professzonal
Associations

(C) RICHT CE TRADE UNIONS TO FUSCTION FREELY AND TO STRIKE

Reszrictions lmposed on the freedom of action of trade
unions are cesigned principally to control use of strikes and
other concerted pressure tactics, and owe their genesis largely
to English common law principles, together with statutory rules
based on the English model.

The civil proceedings in tort which may under certain
circumstances be available to persons suffering damage as a
result of industrial action are briefly described in the following
paragraphs.

(1} Conspiracy

A The tort of conspiracy may involve an intention to injure
based on motives whizh' are not Justlflable (tconspiracy to injure?)
“or it may imvalve an act which is itself contrary to law either as
a means or an end (‘*conspiracy by illegal means®).

(i) Consgizacy-to injure

A conbination which has as its object the injuring of the
trade, custem. livelihood or the economic or financial interests of
another, is actionakle if it causes damage but it is a defence that
the motive of the cambiners was to protect their trade or ordinary
group interes:s.: .

(11) Consrlxacy by 1lleqal means

A A comblnatzon which has. as its ‘object an unlawful purpose .
or the injuring of the trade, custom, livelihood or the economic or-
. financial interests of another by illecal means is actionable if it
‘causes damage: Williams v. Hursey 103 C.L.R. 30. The defence
involving an exanination of mctives is not here available. Thus,
if a number of employees combine to strike against an employer and
the strike is illegal under a Commonwealth or State statute, the
employer can bring an action in respect of any damage to his '
buslness which tesu-ts from the strike. ‘

(2) Interference with Contractual Relationships

- If a person is bound by a contract to another it is a tort

to induce that person to break his contract. The other party to the
contract has an action against the inducer for damage he suffers as
a result of a breach. In the case of a trade union directing or

,ao.
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requesting employees to cease work in breach of their contract of
employment, the inducement of the breach would be the caombined
action for union purpcses. The tort is different from the tort
of conspiracy:; the fact that the union is actirng in its own
interests and not just to harm another does not justify the
inducement. ,

The tQrt may also be constituted by a ?secondary boycott!?
where, for example, a union induces a supplier or wholesale cr
retail outlet to break its contract with the employer.

The tort is now generally described as 'interference with
contractual relatlonshlps' rather than *'inducement of breach of
contract! because, in an English case, a union has been held liable
where it induced a supplier to discontinue supplies to an exployer
even though, under an exemption clause, the suspension of supplies
did not amount to a breach of contract: Torquay Hotel Ltd. v.-
Cousins (2969) 2 Ch. 106. In appropriate cases a court will grant
an injuncticn restraining the continuation of the interference:

Wooley v. Dunfoxd (1972) 3 S.A.S.R. 243.

(3) Int;m;dat;on

Following Rookes v. Barnard (1964) A.C. 1129 the posxtxon in
England appeared to be that, where an unlawful act was threatened
against an employer, unless the employer should take certain action
to his own detriment or to the detriment of a third party, and, as
a result of the threat, the employer took that action, the person
or union who made the threat would be liable, at the suit of either
the employer or the third party, for the tort of intimidation in
respect of any damage to the trade or economic interests of the -
employer or the third party respectively. In that case the
funlawful act® was a threat to break a contract of employment.
This position was modified by the U.K. Trade Disputes Act,. 1965
and by subsequent decisions. Whether Rookes v. Barnard will ke
followed in Australia is not yet clear.

.- Having descrlbed in general terms th° actions in tort
‘,avallable ‘to regulate the functioning of trade unions, it is’
important also to observe . that in recent times tort acticns fcr
‘damages in Australia have been rare. Wwith the introduction of the .
compulsory arbitration system in this country employers have tenced
.instead to favour resort to the penal provisions of arbitraticn
statutes. Organisations are free to operate ocutside the conciliation
and arbitration system if they choose. If they wish to enjoy the
protection of the respective system in States where conciliation and
arbitration systems operate (i.e. not Victoria or Tasmania), they are
. required to reglster themselves in accordance with the appropriate
.legislative provisions (see for example section 132 of the
Commonwealth Conciliation and Arbitration Act 1904) and in so doing
they subject themselves to the restrictive provisions also in force.

,.oo
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In view of the dominant role played by the federal
conciliation and arbitration system in Australia's industrial
relations system particular attention will be paid in the following
paragraphs to the federal machinery for controlling the activities
of registered organisations.

A primary aim of conciliation and arbitration legislation
has been to control strikes and lockouts and to provide machinery
which would enable parties to cone to amicable or arbitrated
agreement. While the right to strike is not outlawed, under the
federal legislation penalties are prescribed for breaches of federal
awards. Awards usually contain vhat are known as “bans clauses"
which provide in effect that parties to an award shall work in
accordance with it and not interfere with it in any way. Through
such clauses strikes are made in effect breaches of an award which
will attract the respective legislative penalties (the main penal
provisions in the federal Act are sections 109, 111, 119 and 143,
and have previously been examined in relation to Article 7).

The effect to be given to breaches of bans clauses is
regulated in accordance with section 33 of the Commonwealth
Conciliation and Arbitration Act 1904 which provides inter alia

*"This section applies in relation to a term of an awarg,

however expressed, by virtue of which engaging in

conduct that would hinder, prevent or discourage -

a) The observance of an award:

b) the performance of work in accordance with the

" . award: or P

c) the acceptance of, or offering for, work in ' '
accordance with the awargd,

is to any extent p*ohlbxted” (section 33 (1) )

Sectlon 33 goes on to provide that, before an application
can be made to the Federal Industrial Court for the imposition of a
penalty, the prOSpective applicant (who must be a party bound by the:
award) must first give notice to the Industrial Registrar appointed under
- the Act that such conduct detailed in section 33 (l) is, or will be,_
being committed. Once notice is given a Presidential Cormissioner is
appOlﬂted to take charge and to take all steps he thinks necessary to
settle the problem, u51ng any of the powers that a Commissioner:would-
have availadble to him - i.e. the penal powers are not to be invoked
unless there has been an opportunity for additional conciliation and
arbitration. If no satisfactory solution can be found in this manner
the Cormmissioner may issue a certificate to the effect that conduct
interfering with observance of an award exists. The aggrieved party
may then apply for the imposition of a penalty by the Incéustrial
Court. The Court, has a complete discretion as to what penalty
should be imposed up to a prescribed maximum.

Generally Speakzng, in the State jurisdictions where a
concillatlon and arbitration system has been set up, the respective
legislation provides, as in the federal sphere, for registration of
trade unions under certain conditions, for procedures aimed at
preventing action contrary to an award, and for the imposition of
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_penalties for such contravention. In Victoria and Tasmanla, where

a Waqes/Industrlal Boards system is in operatlon there are no
controls aimed speczfxcally at trade unions. The system neither
depends upon nor requires the organzsatzon of employers and
enmployees into groups. The protection given under it is derived
from agreement between parties, as opposed to external imposition
by a non-interested pirty and the determinations embodying this
agreement co-exist with regulation of conditions through federal
awards, so that the federal arbitral controls are really the
operative factor in relation to trade union regulation.:

Aside from pxoviéions in the conciliation and arbitration
legislation in effect in the respective Australian jurisdictions
there are a variety of legislative provisions in other federal and
State statutes which also have some bearing on the rlght of trade
unions- to funct;on freely.

The Commonwealth Crimes Act 1914, as amended, con’ains
general provisions designed to ensure protection of the Constitution
and, more specifically, of certain public and other services.
Sections 30 (j) and 30 (k) of the Crimes Act are criminal in
character and are sanctions against industrial action which disrupts
the transport of goods or conveyance of passengers in interstate or
overseas trade or commerce. Consequently these provisions are not
linked in any way with industrial relations tribunals. The success
of prosecution will depend upon the available evidence.

Under section 30 (j) the Governor-General is empowered to
make a proclamation where he is 'of the opinion that there exists in
Australia a serious industrial disturbance prejudicing or threatening
trade or commerce with other countries or among the States®!. Upon
the making of a proclamation, it then becomes an offence for a person
to take part in, or to incite to, urge, aid or encourage the taking
part in a strike in relation to employment in, or in connection with,
the transport of goods or the conveyance of passengers in interstate
or overseas trade or comnerce. The maximum penalty for an offence
under the section is anrlsonment for one year.

E Section 30 (k) of the Commonwealth Crimes Act provides that’
whoever, by violence to the person or property of another, or by

. spoken ox written threet or intimidation of any kind of whomsocever - &

‘directed, or, without reasonable cause .or excuse, by boycott or
threat of boycott of person or property -

. _obstructs cr. hzndexs-

.« Compels or 1nduces any person employed in or in
connectlon with: or -

. prevents any person from offering or accepting
employment in or in connection with,

the transport of goods or the conveyance of passengers in overseas
trade or commerce shall be guilty of an offence punishable by
imprisonment for one year. This section does not rely on the making
of a proclamation:; ' it has a continuing operation.

lose
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In some State jurisdictions spec1al prov;s;ons are
included in certain statutes to protect essential services against
disruption. In South Australia, for example, section 261 of the
Criminal Law Consolidation Act 1935-1976 penalises in certain
circumstances an employee engaged in carrying on or conducting
railways or tramways or supplying gas or water who wilfully or
maliciously breaks his contract of service or hiring. There have
been no prosecutions under this section of the act. Similarly in
Victoria section 1l of the Essential Services Act 1958 provides in
effect that where a strike occurs in an essential service (defined
in section 3), unless authorised by a majority of the employees
concerned at a secret ballot conducted by the Chief Electoral
Officer, every person who, and the trustees of any trade union which,
or any officer of which, instigates or takes part in such a strike are
liable to a penalty of not more than $2,000 in the case of trustees
and officers and $100 in the case of the other persons. A similar
provision relating to lockouts by employees in an essential service
is to be found in section 1l3. The Act came into operation on
5 ‘October 1977. '

Certain legislative provisions in the various Australian
jurisdictions which concern the rights and duties of public servants
also have bearing on the operations of trade unions. The Publlc
Service Act 1922 (Cth.), as amended, provides in section 66:

"Any officer or officers of the Commonwealth Service
directly fomenting, or taking part in any strike which
‘interferes with or prevents the carrying on of any part
. of the Public Service or utilities of the Commonwealth shall
be deemed to have committed an illegal action against the
peace and good order of the Commonwealth, and any such
officer or officers adjudged by the Board, after investigation
and hearing, to be guilty of such action, shall therefore be
summarily dismissed by the Board from the Service, without
regard to the procedure prescribed in this Act for dealing
with offences under the Act."

Section 99 (a) of the New South Wales Indus.rlal Arb1tratxon Act
" renders 1llegal.-.' o N : A s

"Any strlke by employees of the Crown or of any Mlnlster,-9
trust, commission, or board exercising executive or
adm;n;strat;ve functions on behalf of the Government of .
the State (including the Commissioner for Railways and
the Commissioner for Road Transport and Tramways, the
Maritime Services Board of New South Wales,  the Metropolitan -
Water, Sewerage and Drainage Board, the Water Conservation
-and Irrigation Commission, the Board of Fire Commissioners
of New South Wales, the Metropclitan Meat Industry
Commissioner, the Hunter District Water Supply and Sewerage
Board), or by the employees of any city, shire, or municiple
council or of a statutory board or committee representing
the interests in any combination of shires or municipalities,
or by employees engaged in any contracts for mllxtary or
naval purposes.”

I’..O
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No particular restrictions are imposed on the exercise
of rights mentioned in this section of the report by members of
police forces in the federal and State jurisdictions. The large
majority of members of Australian police forces belong to their own
police unions or associations and enjoy freedam of association and
the right to organise, subject only to the sorts of provisions which
have been introduced to regulate the right to strike by persons
engaged in essential and community services.

~,o;o
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ARTICLE 9 - THE RIGHT TO SOCIAL SECURITY '

(A) GENERAL INTRODUCTION

Under the Australian federal system of government there
is a division of responsibility between federal and State Governments
for the provision and implementation of programs designed to guarantee
the right of all people in Australia to social security.

Section 51 of the Commonwealth Constitution provides that
the federal Parliament shall have power to make laws with respect
inter alia to:

'(xx1li) Invalid and old age pensions
(xxiiiA) The provision of maternity allowances,
widows! pensions, pharmaceutical, sickness and
hospital benefits, medical and dental services,
(but not so as to authorise any form of civil
conscription), benefits to students and family
allowances.”
Pursuant to laws enacted in accordance with these powers,
the federal Govermment, through the approprlate Departments, principally
those of Social Security and Health, is responsible for the admznlstra-
tion of the following:
. sickness benefits:
. maternity allowance; - .
. invalid pensions:
. agé pensions;
. funeral benefits:

v+ . employment injury benefits for federal
Governrent employees:

... unemployment benefits'.

; 'wldows"pen51ons and supportlng parents'
beneflts"

. family allowahces:

. .double orphants pensioné:

o hahdicapped childts allowance: .

. various additional medical and health schemes.

There is no goverhment'financed social insurance scheme at -
present in operaticn in Australia. In contrast to the type of
insurance schemes operating in other countries, in Australia, pcns;ons,.
benefits and allowances are payable to all persons who satisfy certain -
stipulated conditions of elzglbxlity regardless of their ethnic

grouping, occupational status, or in most cases their contribution to
financing the system. As a rule payments are financed out of general

,..;.
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. revenue and there is no requirement except in the case of certain
of the medical and health schemes, (which will be identified)
that applicants are to have made specific contributions, even in
the form of taxes, to be entitled to payment.

- The conditions of eligibility are designed to ensure that
payments are made only in the contingencies they are intended to
cover and, in the case of payments also based on income criteria,
to people whose own financial resources are limited. People who are
unable to provide for themselves and their dependants (if any) and’
who are not eligible for one of the listed pe1sxons or benefits due
to the nature of the particular circumstances causing hardsth, may
be eligible to receive a special benefit.

The adequacy of social security payments is kept under
review. In recent years noticeable improvements in the system have
included the following:

. the introduction (in July 1973 of a benefit for
lone mothers not entitled to a widow's pension, and
its extension (in November 1977) to lone fathers:

"« the replacement (in June 1976) of child endowment and
tax rebates for children with a new system of family

.. . allowances, thereby assisting low-incore families
unable to take full or any advantage of the tax
rebates: and

." substantial increases in pension and benefit rates
- (see Social Security ZAnnual Report 1976-77, pages
88-91,which is attached to this report). and their
indexation in October 1976.

The major social security payments, with the exception of
the additional medical and health schemes referred to in the
preceding list, are provided for in the Social Sexvices Act 1947
(Commonwealth), as amended, and are examined in detail in the
following paragraphs. Information concerning the nucbers of persons
receiving federal Government'payments administered by the Department
. - of Social Security is contained 'in the attached copy of the Annual - .-

Report of the Department of Soc1a1 Security for 1976—77 ' '

Prov1s10n for the various addltlonal med;cal and health
benefits schemes referred to is to be found mainly in the follow;ng
-acts, as well as in the regulations made thereunder.' i

‘ Natlonal Health Act 1953-1977 (Cmth.)
Health Insurance Act 1975 (Cmth.) as amended,_ 
Tuberoulosis Act 1948 (Cmth.) as amended,

Nureing Homes Assistance Act 1974 (Cmth.)

’...
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- The schemes cover certain dental and pharmaceutical benefits,
nursing home and domiciliary nursing care benefits, and government
assistance to certain specific groups of people such as tuberculosis
sufferers and persons with impaired hearing.

State Governments are responsible for introducing legislation
to regulate employment injury benefits, except in respect of injuries
to federal Government employees. As a general principle State
legislation requires employers to provide these benefits and to insure
privately against the contingency of payment.

In the Australian Capital Territory and the Northern
Territory the Workmen's Compensation Ordinances covering payment of
benefits to private, as opposed to federal, employees are administered
by the federal Government and are, in effect, similar tc the comparative
1egzslat10n in the States.

Payment of employment injury benefits for federal employees
wherever they may work is the responsibility of the federal Government
and is covered respectively by the Seamen!s Campensation Act 1911,
as amended, and The compensation (Commonwealth Government Employees)
Act 1941, as amended.

Provision of respective benefits by federal and State
Governments is examined in greater detail in the following
parac—aphs. Copies of the legzslataon referred to are included in
this report as attachments.

(B) CASH SICKNESS BENEFITS

Payment of sickness benefits is regulated in accordance
with the Social Services Act 1947, Part VII. The benefit is
payable to persons who are temporarily unable to work because of
illness or accident and who suffer loss of income as a result.

Section 108 of the Act governs ellgxbzllty and, in summary.
provides that an applicant must:

A.f be at least 16 years.of age.but ‘below pension age L
A(GS for men, 60 for women)- and '

o have been reszdent in Australia for at least one year

. immediately prior to the date of claiming the benefit
-or intend to reside in Australia permanently (i.e. the
crLterxon here is one of resxdence. not of- nat;onallty)

. be sufferlng an incapacity not brough‘ about w1th a view
“to obtaxnxng a sickness benefit..

Section 117 requires an appllcant to support his claim :
with a certificate issued by a legally qualzfled pedical practltzoner.

The rates of benefit payable are governed by sectlons 112,

112A and llZAA and, as from November 1977, the maximum rates payable
are

I...
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. $49.30 a week standard (single person 18 years or
more:

$82.20 a week married (including an additional
benefit of $41.16 for a dependent spouse); and

. $36.00 a week for a single person under 18 yeérs.-

The maximum benefit may not exceed the rate of income
per week which it is determined the applicant has lost by reascn
of his incapacity (section 113), and in any case, will be reduced
by the amount by which that person s weekly income exceeds $6
(or $3 a week where that person is under 21 and has one or both
parents living in Australia). "Income" as from November 1977
includes the income of the claimant!s spouse.

Benefit rates may be supplemented, subject to a special
income test, by up to $5 a week where the recipient has already
been receiving the benefit for six weeks or more and is paying rent.
(section 112A). Moreover the specified rates are increased by
$7.50 a week for each child under 16 in the care of a recipient or
dependent student aged 16 or more. (section 112 (5) ).

Except for single persons under 18 years, the benefits
rates are increased automatically every May by the rate of increase
in the Consumer Price Index between the preceeding June and Decerber
quarters, and every November by the rate of increase in the Consumer
Price Index between the preceedlng December and June quarters
(section 112AA -~ inserted in October 1976).

In determ;nzng eligibility there is no longer any
discrimination on the basis of sex. The provision in section 110
which had disqualified a married woman from receiving the benefit if
her husband was able to maintain her has now been removed by the most
recent amendment to the Act, in November 1977.

: It should be noted at this point that, aside from an
entitlement to sickness benefits, an eligible claimant will probably
also be receiving reirbursement of a large prcportlon of medical. an3i/or
~ hospital costs incurred. It is a requirement in Australia that all " '
- persons-contribute either to the Government-run, or to a prlvate,-
" health insurance scheme which provides coverage of, at a mlnlmum, the
costs of medical and hospital care. For those not privately insured,
basic cover is provided by the Government's 'Medibank® Scheme, waich
is financed by a health insurance levy of up to 2.5% on taxable
income. The levy is considered part of income tax and the usual
practice is for an employer to deduct it from the employeels salary
to a maximum of $150 a year for single people and $300 a year for a
family. However, people on incomes below certain stipulated levels
are not required to pay the levy but are deemed to be levy payers ard
therefore entitled to Medibank benefits. Material explaining the way
in which the Medibank Scheme operates (including its special
application for age pensioners) is attached to this report.

l...
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(C) MATERNITY BENEFITS

The Social Services Act 1947, Part V, governs the
conditions for payment of maternity benefits. In general terms,
a lump sum payment called a maternity allowance is payable to a
woman who gives birth in Australia or on board a ship proceedlng to
or from Australia and who, on the date she lodges her claim, is
residing in Australia or is in Australia with the intention of
remaining here (section 85 (1) ). There is provision in section
85 (2) to prevent the possibility arising of eligibility for:dual
maternity benefits.

Section 87 regulates the amount payable as‘folloﬁs:
. S30 if the mother has no other children:

. $32 if she ﬁas one or two oiher'children:

. §35 if she has three or more other children.

In the case of multiple births, the amount payable is
increased by $10 for each additional child born. The allowance
is not subJectvto an income test.

Under section 86 a maternity allowance shall not be granted
to an alien unless she or her husband have resided in Australia for
at least 12 months immediately prior to the birth, or unless she is
likely to remain in Australia. Where neither of these conditions
is met the allowance may be paid 12 months after the date of her
arrival in Australia. In the case of an alien, therefore, residence
rather than nationality determines eligibility. The criterion of
residency is also important in applying other provisions in Part V,
for example section 92 - “payment of maternity allowance in respect
cf birth during temporary absence from Australia®.

(D) INVALIDITY BENEFITS

The conditions govern;ng payment of invalidity benefxts
are set out in the Social Serv1ces Act 1947, Part III.

R Zn invalid pension is payable to persons 16 years or over -
who are permanently blind or permanently incapacitated for wcrk to a
dag*ee not less than 85~ (secticns 23 and 24) :

‘A period of continuocus residence in Australia is not a
requxrenent for eligibility except where the blindness or incapacity
occurs outside Australia (section 25). Pursuant to amendlng
provisions introduced in November 1976 an income test is now applled v
to assist in determining the eligibility of claimants, in place of
the earlier means test on income and property. Section 28 provides
-that the maximum rate of pension is reduced by one half of the excess
of the person’s income over a prescribed figure - $20 a week for a
single person, $17.25 & week for a married person. .The income of a
married person is deemed to be one half of the income of both
partners to the marriage (section 29). 1In the case of a pensioner
with children, $¢ a week per child of that person®s income is
disregarded in assessing the income figure (section 29). Where the
claimant is permanently t:ii=d the income test will be applied_only to
wife!s pension, gquardiants allowance and additional pension for children
other than the first payments which are explained in the followxng

paragraphs.
,c.!
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The maximum rates of pension are set cut in sections 28 and
28A,. As from November 1977 these are:

. $49.30 a week standard: and
. S$41,10 a week married.

These rates are increased by $7.50 a week for each chilad
under 16 years or dependent student aged 16 or more. If an invalid
pensioner with children is single, the rate is further increased by
an additional payment known as guardian®s allowance. The maximum
rate of guardiants allowance is $6.00 a week if one or more
children is invalid or under 6 years of age, and $4.00 a week in
other cases.

Under Division 5§ of Part III of the Act, an invalid
pensioner's wife not entitled in her own right to an invalid or
age (or Repatriation service) pension is entitled to a wife's pension
- of up to $41.10 a week, subject to the same income test as the
invalid pension: the income test appl;es to wife's pension
irrespective of whether the husband is permanently blznd (section 31).

Under Division 4A, an invalid pensioner paying rent is
entxtled to supplementary ass;stance of up to $§5.00 a week ($2.50
a week for each partner in the case of a pensioner couple): a
special income test applies to this payment irrespective of whether
the pensioner is permanently blind.

Under section 28A (inserted in October 1976), the standard
and married rates of invalid pension are increased automatically
every May, by the amount of the increase in the Consumer Price Index
between the preceding June and December quarters, and every November,
by the increase in the Consumer Price Index between the preceding
December and June quarters. This provision does not apply to
guard:an's allowance, additional pension for children, or supplementary
assistance.

An invalid pensioner, on reaching age pension age (65 for
men, 60 for women), becomes entitled to age pension if he or she
meets the necessary residence qualifications. An age and invalid
pension cannot, however, be paid s;multaneously to the same person,
'so that, in practice, invalid pension entitlemert ceases when a
person reaches age pension age unless the person is not qualified ‘for
age pe~51on and is permanently ‘blind or permanently incapacitated fecr
v work . .

Under Part IVAA of the Act, an invalid pensxoner who leaves C
Australla continues to be eligible for the pension so long as he or
- she meets all conditions of eligibility. The position is similar
in the case of vife pensioners. :

S There is no discrimination made on the basis of natzonalxty
in determining eligibility for invalid pension.

Under Part VIIA of the Act, sheltered employment allowance
is payable to a person under pension age who is engaged in sheltered
employment and would otherwise be qualified to receive an invalid .
pension. °“Sheltered Employment® is defined in section 133 D as paid
employment, provided to disabled persons by an approved organisation
at any premises where a substantial number of disabled people are

,...
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-employed. The rates of allowance and conditions of eligibility

are generally the same as in the case of invalid pension, except that
no supplementary assistance is payable. Instead, a person entitled to
sheltered employment allowance receives an incentive allowance of
$5.00 a week free of income test (section 133 JA).

Under Part VIB of the Act, handicapped child's allowance
is payable to a person who has the custody, care and control of a
handicapped chLild. Details of this allowance are included under tke
heading "Family Benefits".

(E) OLD AGE BENETITS

The conditions governing payment of old age benefits are
set out in Part II1 of the Social Services Act 1947.

An age pen51on is payable to men who have reached the age
of 65 years, and women who are 60 years or over. Ten years continuous
residence in Australia is usually a prerequisite for eligibility,
although there is provision for payment to persons resident in
Australia for a continuous period of five years and additional periods
adding in the aggregate to more than ten years (section 21). Sections
21A and 22 lay down additional rules concerning eligibility.

Except for people aged 70 and over, and the permanently
blind, under Part III, Division 4 of the Act, the eligibility of
claimants to receive specific amounts is determined in accordance -
with the same income test applied in the case of invalidity benefits
(see previous paragraphs). In the case of people aged 70 and over the-
income test applies only to wife's pension, guardian's allowance and
additional pension for children (see below): the posztlon is the same
for the permanently blind, except that additional pension for. one
child is also free of the income test.

Under the income test the maximum rate of pension is reduced
by one-half of the excess of the person®s income over a prescribed
figure - $20 a week for a single person, $17.25 a week for a married'
person (section 28(2) ). " In‘'the case of a married person, his or her = °
~income is deem=cé to be one-half of the corbined income of both-

.partners to the marriage (section 29). If the pensioner has children,
$6 00 a week oE income lS dlsregarded for each child (sectlon 29).

The maxirmum rates of pension are governed by sectlons 28 and
‘ 28A of the Act and Erom November 1977 are as follows:

o $42.30 a week ‘standard; and
« 'S$S41.10 a week married.

These rates are increased by $7.50 a week for each child
under 16 in the care of a pensioner, or dependent . student aged 16 or
more. If an age pensioner with children is single, the rate is
further increased by an additional payment known as- guardzan 8
allowance. The maximum rate of guardian?!s allowance is $6.00 a
week if cne or more children is invalid or under 6 years of age, and
$4.00 a week in other cases.
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Under Division 5 of Part III, an age pensioner’!s wife
not entitled in her own right to an age or invalid (or
Repatriation service) pension is entitled to a wife's pension
of up to $41.10 a week, subject to the same income test as the
age pension:; the income test applies to wife'!s pension irrespective
of whether the husband is permanently blind or has reached 70 years.

Under Division 4A of Part III, an age pensioner paying ,
rent is entitled to supplementary assistance of up to $5.00 a week
(S2.50 a week for each partner in the case of a pensioner couple).
A special income test applies to this payment irrespective of :
whether the pensioner is permanently blind or has reached 70 years.

Under section 28A (inserted in October 1976), the standard
and married rates of pension are increased automatically every May
by the rate of increase in the Consumer Price Index between "the
preceding June and December quarters, and every November by the
rate of increase in the Consumer Price Index between the preceding

December and June quarters.

Under Part IVAA of the Act, an age pensxoner who leaves
Australxa continuas to be eligible for the pension so long as he or
she meets all the conditions of eligibility. The position is similar
in the case of wife pensioners.

There is no distinction made on the basis of nationality
in determining eligibility for age pension.

(F) UNEMPLOYMENT BENEFITS

Part VII of the Social Services Act 1947 makes provision
for the payment of unemployment benefits to those persons who are
willing and able to work but are unable to find employment.

Séction 107 provides that a claimant, to be eligible,
must:

. . be at least 16 years of age but below age pensxon
- age (€S for men, 60 for women): R L

e  haxe heen resident 'in Australia-for at least one year -
imrediately prior to the date of clalmlng the beneflt
or intend to reside in Australia permanently:

. be unemployed and not because he is a direct part1c1pant
in a strike: and :

. be capable of undertaking, and willing to undertake,
suitable work and have taken reasonable steps to obtain
such work.

/. L X 2
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The maximum rates of unemployment benefit are governed
by sections 112 and 112AA and, from November 1977, are as follows

. $49.30 a week standard (single person 18 years or more):

$82.20 a week married (including additional benefit of
$41.10 for a dependent spouse); and

. $36.00 a week for a single person under 18 years.

These rates are increased by $7.50 a week for each child
under 16 years in the care of a recipient, or dependent student
aged 16 years or more.

Except in relation to claimants under 18 years of age,
the rates of unemployment benefit payable are increased
automatically every May and November by the rate of increase in
the Consumer Price Index, between the preceding June and December
quarters and every November by the rate of increase in the Consumer
" Price Index between the preceding December and June quarters
(section 112AA inserted October 1976€).

Under section 114 an income test is applied to determine
the specific benefits actually received by individual claimants.
The maximum benefit will be reduced by the excess of the claimant's
income over $6.00 a week, or $3.00 a week in the case of a claimant
under 21 with one or both parents living in Australia. %Income? of -
the claimant includes the income of the claimant?’s spouse. '

A person not in receipt of a soc1a1 security penszon,
supporting parents benefit or Repatriation Service pension, and who
is not entitled to unemployment or sickness benefit, may be granted
‘a special benefit if, because of age, physical or mental disability
or domestic circumstances, that person is unable to earn a sufficient
livelihood for himself and his dependents, if any. The rate of :
special benefit payable in any given case is a matter for the
~discretion of the Director-General of the Department of Social
Security, but may not exceed the rate of unemployment or sickness
benefit which could be paid to that person if he were quallfled to
receive it (sectlons 124 and 125). :

{G) sunvxvons' BEN'EFITS

: Under Part IV of the Soc1al Serv1ces Act 1947
a woman whose husband dies becomes entitled to widow'!s pension’ 1f
she satisfies certain conditions of eligibility. Under Part IVAAA .
of the Act, a man whose wife dies becomes entitled to supporting
- parent?!s benefit if he 'is responsible, has the care of the
children and meets certain other conditions of eligibility.
Widows! pensions ard supporting parents®! benefits additionally
are paid, in other prescribed cases, where a family loses one or
other parent. Details of both these payments are 1nc1uded in ‘the
following section on "Family Benefits®". . -
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Under Part VIA of the Social Servzces Act 1947,
double orphant!s pansion is payable to a person who has the ‘care of
a child whose parents are both dead or are deemed to be both dead.
Details of this payment are included under the “"Family Benefits"
section, as the conditions for eligibility are linked to those for
family allowances.

Funeral benefits are payable under Part IVA of the Act.
Under section 83B, an amount of up to $40.00 is payable to a
pensioner who pays or is liable to pay the funeral expenses of
another pensioner or the spouse or child of himself or another
pensioner. In this context, the term "pensioner®” refers to an age,
invalid, Repatrzat;on Service, wife or widow, pensioner, or
rec1p1ent of supporting parent?s benefit, who satisfies a special
income test (sections 83A and 83CA).

Under section 83C, an amount of up to $20 is payable to
any person who pays or is llable to pay the funeral expenses of a
deceased age, invalid or wife pensxoner (or Repatrxatlon service
pensioner) who satisfies the special income test in section B83CA.

A benefit may be payable under both sections 83B and 83C
but the total benefit cannot exceed $40.00 (section 83D).

_(H) FAMILY BENEFITS
(i) Widows! Pensions

Pursuant to the provisions of Part IV of the Social
Services Act 1947, pensions are payable to widows and to certain
other woren who have lost the support of a male breadwinner and whose
income does not exceed certain limits.

To be eligible for a widows' pension a claimant must fall
into one of the following three categories (section 60):-

Class A - a widow with at least one dependent child
who is a child of the widow or a child who
V,entered her care before she became a w1dow

Class B - a widow. of at least 50 years of age who- has
& no child or, if she has a child, the chila
does not quallfy her for a Class A pen510n.

- a WIdOU whose Class A pen51on ceases after
45 years of age because she no longer has- a
quallfying child.

Class,ce-'a w1dcv‘under 50 years of age who has no
- child and is in necessitous circumstances
within the 26 weeks following her husband's
death.

For all classes, the term *widow! includes a woman'who ‘

was the common-law wife (dependent female) of a man for at least
three years immediately before his death (section 59). For Class A
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and Class B, it includes a wife who has been deserted for six

months, a divorcee, a woman whose husband has been imprisoried

for six months and a woman whose husband is in a mental hospital

. (sections 59 and 60). !'Child® includes a full-time student aged
16. or more (section 59A).

During the first six months after desertion by, or
imprisonment of, her husband, a "widow" is not entitled to a
widows! pension. If she has children, however, she may receive
assistance from the government of the State in which she resides
(or, in the Australian Capital Territory and the Northern Territory,
from the federal Government). The federal Government reimburses.
the State Governments for up to one-half of such assistance under
the States Grants (Deserted Wives) Act 1968, :

No period of residence is required as long as the woman
and her husband were residing permanently in Australia when she became
a "widow". 1In other circumstances however, a residence qualification
is applicable (section 60).

The maximum rates of pension payable to widows in categories
A and B are subject to an income test, which was introduced in
November 1976 to replace the previously applied means test on income
and property. Under section 63 the maximum rate of pension payable
is reduced by one half of the amount by which the claimant?®s income
exceeds $20 a week. In assessing the income of a pensioner with
children, up to $6.00 a week per child may be disregarded (section 64).

While the pension payable to persons in category C is not
subject to an income test, it is provided that such persons, to be
eligible for the pension, must be in necessitous circumstances.

As from November 1977 the maximum rate of widow®s pension
is $49.30 a week (section 63) plus $7.50 weekly per child under
16 years or dependent student aged 16 or more. in Liie case or &
widow with dependent children the maximum rate is further increased
by an additional allowance of $4.00 a week, or $6.00 where one or
more children is invalided or under 6 years of age. Moreover, in
accordance with the terms of section 65A, a widow pensioner paying .
rent may be entitled to supplementary assistance of up to $5.00
weekly, sub]ect to the appllcatzon of a special incame test.

’ Computatlon of the maximum rates of peasion payable is .
closelv lznknd to the spec1f1ed maximun rates of age or invalid
pens.ci (.. e terhes ...~ «utomatically in accordance

with increases in the Consumer Price Index (section 28A - see
previous sections). In practice this means that the maximum widow'!s
pension payable will also increase accordingly, at six monthly
intervals. However, consistent with the treatment of age and invalid
pensioners, this automatic increase in rates will not apply to the
additional pension for children, to mother's allowance or to
supplementary assistance.
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The nationality of the applicant is not relevant in
determining eligibility to receive this pension. Moreover, in
accordance with the terms of Part IVAA of the Act, a widow .
pensioner will not be disqualified from receiving the pension
merely because she leaves Australia.

This payment is made to assist women in particular
necessitous circumstances. A broadly equivalent payment, the
supporting parents! benefit, exists intexr alia to assist men in
comparable difficulties. This benefit is discussed in the followzng

paragraphs.
| (ii) Supporting Parents?! Benefits

e Supporting parents! benefits are payable to men and
women who do not qualify for other pensions administered by the
Department of Social Security (or for a Repatriation service
pension), who are bringing up children as single parents, and
whose income is within certain prescrzbed limits. Provision for
payment of supporting parents! benefits is contained 1n Part
IVAAA of the Social Services Act 1947.

Supporting parents' benefits were introduced in November
1977. Prior to this time, a benefit known as supporting motherfs
benefit was payable, but only to entitled female claimants. The
amending legislation had the broad effect of extending the benefzt
to men who are bringing up chzldren alone.

- Women eligible for support;ng parents® benefits are :
described as “supporting mothers". They include unmarried mothers
and mothers who are deserted de facto wives, separated wives and
de facto wives' of prisoners (section 83AAA). The benefit becomes
payable to a supporting mother six months after she becomes
eligible to receive it - for example due to the birth of a child
or separation from her husband.

During the six months waiting period, a "supporting mother"
may receive assistance from the government of the State in which she
resides or, when in the Australian Capital Territory and the Northern
Territory, from the federal Government. In accordance with the States

' Grants (Deserted Wives) Act 1968 the federal Government reimburses

the State Governments for up to one-half of such assistance paynents
made., .

Men who are eligible are described as "supporting fathers".
They include widowers with children, as well as other men who, in
other circumstances, are brznglng up children alone (section 83AAA). .

In the case of a widower, the benefit is payable from the
date of death of the wife if the child has reached the age of six-
months at that date. In other casss, the benefit becomes payable
six months after the father has ceased to live with a woman as her
husband or de facto husband. In the case of a father who has never
lived with a woman as her husband or de_facto husband, benefit is
payable from the date his child reaches the age of six months.
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During any waiting period, a supporting father may be
entitled to receive a special benefit, payable under section 124
(Part VII) of the Act, except where the government of the State
in which he resides provides assistance to supporting fathers.

The federal Government is (at the time of writing this report)
planning to discuss with the States the possibility of supporting
fathers becoming entitled, on the same terms as suppcrting mcthers,
to receive State assistance during such waiting periods. 1In
accordance with section B3AAE of the Social Services Act, supporting
parents?! benefits are subject to the same income test which'is
applied to payment of widows® pensions under Division 3 of Part IV
of the Act - ji.e. the maximum rate of supporting parents' benefit
is reduced by one-half of the amount by which the person's incame
exceeds $20.00 a week (section 63). In assessing this income up to
$6.00 a week per child may be disregarded (section 64).

The maximum rate of supporting parents? benefit is the
same as that of widows?® pension - i.e. $49.30 a week, plus an
additional $7.50 a week per child under 16 years in the care of
the beneficiary or dependent student aged 16 years or more. The
maximum rate is further increased by an additional allowance of
$4.00 a week, or $6.00 a week where one or more children is
invalided or under 6 years of age. Moreover a supporting parent
paying rent may also be entitled to assistance of up to $5.00 a
week, subject to the application of a special income test.

As is the case with widows! pension, the computation of
the maximum rates of supporting parents' benefits payable is
closely linked to the Specifzed maximum rates of age or invalid
pension (section 63), which increase automatically in accordance
with increases in the Consumer Price Index (section 28A). This
means that the maximum supporting parents! benefits payable will
also increase accordingly at six monthly intervals, though the
automatic increase will not apply to the additional pension for
children, to the additional allowance, or to supplementary
a551stance.

In accordance with Part IVAA of the Act a recipient of
supporting parents' benefits who leaves Australia will continue
to be eligible to receive the benefit as long as other conditions
of eligibility are still met. Nationality is not one of the
" criteria for eligibility. ‘ - :

-(iii) Famlly Allowances:

Under Part VI of the Soc1a1 Services Act 1947 provzslon is
made for payment of family allowances, technically called child
endownent, to a person who has custody, care and control of a child
under 16 years or a full -time student under 18 years, or on whom
a student aged 18 years or more but under 25 years is uholly or
substantlally dependent.

Family allowances. are, as a general rule, paid to the
mother, in accordance with section 94(2) which provides that,
" except in cases of separation, where a husband has the custody,
care and control of a child that child will be deemed, for the .
purposes of the allowance, to be in the custody, care and control
of the wife.
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Presence in, and residence in or the intention to
reside in, Australia are general conditions for eligibility
(section 96). Under certain circumstances an approved institution
may be entitled to receive family allowances for child inmates
(section 95 (1) ).

Under the provisions of section 95 (2) family allowances
are paid at the following weekly rates to families with numbers of
children as follows:

one chilad -$3.50
two children $8.50
three children $§14.50
fout children  $20.00

A further $7.00 a week is paid for each additional
child after the fourth child.

" The rate for a child in an institution is $5.00 a week
(section 95 (3) ).

Family allowances are not subject to an income test.
Residence in Australia rather than nationality of the claimant is
now the primary requirement for eligibility. By amending legislation,
introduced on 5 June 1976, certain provisions of the Act, which had
precluded payment of family allowances for children of alien fathers,
were repealed (section 104AA)., Moreover the amending legislation
made provision for family allowances to be paid to claimants who are
residents of Australia, in respect of children living overseas, _
where the claimant or spouse contributes regularly to the maintenance
of the child (section 104AA). Residence for the purposes of this
section means residence as it is defined in the Income Tax Assessment
Act 1936-1976 (section 6 (11) ) which includes a person whose domicile
is in Australia or who has been in Australia, even intermittently,
for more than one-half of the year of income, unless his permanent
. place of abode is outside Australia.

(iv) Double Orphans® Pensions

, A 'double orphan! is a child, including an adopted child,
both of whose parents are "dead" within the meaning of section 105A
of the Social Services Act 1947. 1In Part VIA of the Act, provision
is made for the payment of a pensxon to assxst with the upkeep of
such children.

Section 105 B{1l) provides that a person or institution
qualified to receive child endowment under part VI (see prev10usly)
"in respect of a child who is also a double orphan may receive,
in addition, a double orphans! pension in respect of that child.
The rate of pension is $11.00 per week (section 105.C) and the
amount payable is not subject to an income test. '
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The pension is paid in respect of children under 16 and
full-time students under 25 years of age, both whose parents are
*dead®, or one of whose parents is dead and the other is missing,
or is a long-term inmate of a prison or mental hospital (sections

105A and 105B).

' The same residence requirements for payment of family
allowances apply to payment of double orphans' pensions.

(v) Handicapped Child's Allowance

Handicapped child's allowance is payable to the parents
or guardians of a severely physically or mentally handicapped
child under 16 who is living in the family home and needs constant
care and attention. Provision for handicapped child's allowance is
contained in Part VIB of the Social Services Act 1947.

The allowance is, in effect, an addition to family
allowances for the parents or guardians. Under section 105K, it is
.payable only in respect of a period for which the parents or guardians
are also entitled to family allowances for the child. The residence
conditions relating to payment of handicapped child's allowance are
the same as for family allowances.

The Social Services Act was amended in November 1977 to
grant to the Director-General of the Department of Social Security
a discretion to approve the grant of a handicapped child®s allowance,
wholly or in part, vhere a person has the custody, care and control
of a substantially handicapped child and, as a consequence, suffers
severe financial hardship (section 105JA). ‘

The rate of hand;capped child!s allowance is §1S5. 00 a
week (section 105M)-.

(1) ADDITIONAL MEDICAL AND HEALTH SCHEMES

(i) Pharmaceutical Benefits

In accordance with the provisions, as amended, of Part VIL
of the National Health Act 1953-1977 (Clth.) a comprehensive range
of drugs is available, on a doctor's prescription, free to pensioners
who satisfy certain eligibility requirements, and, at a cost partly
government subsidised, to all other persons.. During the 1976-1977
perlcd the total cost to the federal Government of benefits supplied
under this scheme to other than eligible pensioners was $111.1 million;
the cost of supplylng pharmaceutical benefits to penszoners and their
dependents was 5115 mllllon. '

(11) Nursing Care Benefits

In Part V of the National Health Act 1953-1977 (Clth.)
provision is made for federal Government subsidy under specified .
circunstances, of the costs incurred by patients and/or by.
nursing homes in respect of nursing home care. Nursing homes which
satisfy certain eligibility criteria may receive a daily Commonwealth
benefit payment for each uninsured patient, in accordance with the
amounts and conditions set out in sections 47-50. The benefits are
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designed to help the nursing home meet its costs by supplementing
the fees it can charge patients. Section 48 provides inter alia

Section 48 (1) “"Where the proprietor of a nursing home
charges fees in respect of nursing home care for a
patient during a period without deductxng the anocunt of
any Commonwe:zlth benefit payable to him in respect of that
patient for that period, the Permanent Head may, in his
discretion, direct that the Commonwealth benefit so
payable be not paid to the proprietor but be paid to the
person to whom the fees were charged. _

(2) Where -
(a) the proprietor of a nursing home has been paid a
. Commonwealth benefit in respect of a patient for a
period: and

(b) the proprietor has charged fees in respect of nursing
home care for that patient during that period without
. deducting that Commonwealth benefit, the proprietor
shall, on demand by the Permanent Bead, repay to the
Commonwealth the amount of tkat Cammonwealth benefit.”

Benefits are payable by the Comrormwealth Government only
in respect of uninsured patients. Private hospital benefits
organisations pay the nursing home benefits in respect of patients
insured with them. The same rate of benefit applies however for
payments emanating from either source.

The nursing home benefits scheme is comprehenslve and, at
the present time, operates to cover the full nursing home fees charged
to some 70% of patients (taking into accoant thelr contrlbutxon) in
pr;vate nursing homes.

Nursing homes which are operated by religious charxtable
or non-profit organisations may be entitled to benefits under the
Nursing Homes Assistance Act 1974, but as an alternative, not in
addition, to those paid pursuant to the Kational Health Act
(section 4). In essence, under the former Act approved nursing
homes — conditions of approval are similar to those set out in the
National Health Act - may apply for Commonwealth assistance to .
meet their annual financial deficits, following collection from
their patients of the set fees, or partial contributions trereto.

In the event that patlents requiring nursing care are
looked after in their own homes rather than admitted to a nursing
home, persons undertaking their care may be eligible to receive
the Domiciliary Nursing Care Benefit of $14 a week. In thkis case
persons requiring the care must be 65 years or over, suffering from
such illness or disability as would normally justify their admission
to a nursing home, and must receive attention on & regular basis by
a reglstered nurse. Additionally the care required must ke of a
continuing nature (see generally Part V, Division 5B, sections
58 A - J of the Natlonal Health Act 1953-1977 (Cith.)

lcoo



E/1978/8/A44.15
English
Page 71

{(iii) Tuberculosis Allowances

Section 9 of the Tuberculosis Act 1948 (C th), as amended,
provides as follows:

Section 9 (1) "Subject to the next sub-section; allowances
shall be payable to, or in respect of, sufferers from
tuberculosis and their dependents for the purposes of -

(a) encouraglng such sufferers to refrain fraom working
and to undergo treatment: ,

((:b) minimisingtlie spread of tuberculosis: and

(c) promoting the treatment, after care and rehabilitation
of sufferers from tuberculosis.”

Section 9 (2) provides that these allowances are to be
paid under terms and conditions and at rates, not exceeding
those prescribed, laid down by the Commonwealth Director
General of Health.

The scheme is administered by the Department of Health in
cecnjunction with State and Territory officials, including the
respective Directors of Tuberculosis, and allowances are prescribed
and paid by the Department of Social Security, subject to a means
test on income. Some 300 patients receive the allowance at any one
time and the cost is approximately $1 million per annum.

(iv) Hearing Aids

The National Health Act 1953-1977 (Clth), Part II, section
9A provides inter alia:

. Section 9A (1) "The Minister may, on behalf of Australia,
arrange for - ’

(a) the supply by Australia of hearing aids and such other
medical or surgical aids, equipment or appliances as
are prescribed to persons who require them; and

‘(b) the makihg of any modifications to a building, vehlole
. or equipment that are necessary for the treatment or
rehabilitation of a sick or disabled person." ' -

Aids, equlpment or appllances remain the property of the Australlan
Government

: The Government exercises selectively its discretion to
provide hearing aids pursuant to this legislation and, as a matter
of policy, it supplies them to groups determined to be in most
immediate need of government assistance - mainly invalid pensioners
and persons under 21 years of age. The number of calaid hearing
aids fitted in 1976-1977 was 29,585 and the number of such aids on
loan as at 30 June 1977 was 150,061.
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(v) Australian School Dental Schkeme

The Commonwealth Department of Health is primarily
responsible for financing and co-ordinating the Australian School
. Dental Scheme which was first brought into operation mid 1973,
pursuant to a direction of the federal Governrent, and
which has, as its ultimate objective, the provision of free dental
treatment to, and the dental education of, all children under
15 years of age. Legislation to set out the precise parameters of
the scheme is at present being drawn up. The actual administration
of the scheme in each State is the responsibility of the relevant
State Health Authority. 1In 1976 a total number of 298,003 children
received dental treatment under the scheme and, as at 31 December
1976, the scheme was operating to cover approximately 15% of the
natlonal primary school population, compared with 12% as at
31 December 1975. It is anticipated that the great majorlty of
primary school children will be covered by the late 1980°'s.

(vi) oOther National Health Programs

. The Department of Aboriginal Affairs, with the assistance
of the Department of Health, finances the operations of eight
Aboriginal Medical Services - located respectively in Brisbane,
Sydney, Melbourne, Perth and in the regional centres of Townsville,
Shepparton, Bairnsdale and Alice Springs. These Services which
evolved as a result of initiatives taken by the aborigines themselves,
canplement the existing health services available by tailoring
the health care provided to the specific cultural and social needs, -
sensitivities and expectations of the aboriginal people. The
Services provide a wide range of care including medical and dental
services, health, education and training programs, nutrition and
food supplementation, alcohol counselling and family planning advice.

There are other health programs in operation which also
concentrate particularly on the provision of health services to
aborigines. The Department of Aboriginal Affairs made a grant of
$25,000 to the Royal Australian College of Ophthalmologists to
enable it to set up the National Trachoma and Eye Health Program.
Subsequently the Health Department provided a $1.4 million grant to
assist operation of the program for the period 1975-1976 to 1977-1978.
Trachoma and other eye diseases are most prevalent among aborigines. '
These grants have enabled the Ccocllege, in co-operation with the '
various State and Territory health authorities, Aboriginal-
organisations and the National Aboriginal Consultative Cormittee,  to
treat an estimated 35,000 people, m31nly aborigines, since the
program's 1ncept10n in May 1976. , :

(J) EMPLOYMENT INJURY BENEFITS

(i) Federal legislation
(a) WOrkers ngbensation for Federal Erplovees

The main provisions regulating payment to federal employees
of employment injury benefits, or workers campensation, are contained
in the Compensation (Ccuunmwealth Government Employees) Act 1971,
as amended.
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The Act provides for payment of benefits to approximately
450 000 persons employed by Commonwealth Government departments,
1nstrumenta11t1es and statutory authorities and, in addition:

members of the defence force:

members of the Commonwealth, A.C.T. and Northern
Territory police forces:

holders of statutory offices

persons who constitute, or are members.of, authorities
established by the Commonwealth Government:; and

certain classes of voluntary workers and persons who
render assistance to certain law enforcement officers

. {(section 7).

Coumpensation is payable for an injury or a disease which
can be attributed to certain stipulated circumstances. There is a
liability to pay where Commonwealth employees:

(a)

(b)

(c)

" Det

sustain personal injury arising out of, or in the
course of their employment, while travelling to or
from their employment or, in certain circumstances,
their place of employment or living accommodation at
the place of employment such as, for example, working
camps or army barracks: or while attending or
travelling to or from a school, college or university
at the request of, or with the approval of, the
employing department oxr authority: a place for med;cal
consultation for, or for medical treatment of, a
compensable condition:; a place for the purpose of
collectlng salary or wages (section 8).

contract a disease or suffer an aggravation,
acceleration or recurrence of a disease and the
employment was a contributing factor (including
diseases prescribed in the regulations, to the
contraction of which specified kinds of ermployment are
deemed to be a contrlbatlng factor, unless the contrary
is established). ' :

suffer loss of, or damage to, artificial limbs and aids
in accidental circumstances, without sustalnlng personal

injury.
(see generally Part III).
ails of beneflts payable under the Act will be found as

an attachment to this report.
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The provisions of the legislation apply without distinction
to both nationals and non-nationals employed by the Commonwealth.
Benefits under the legislation are payable to persons covered by
the Act regardless of where they reside, with the qualification that
such benefits are generally paid quarterly, in arrears, to persons
residing overseas. This is designed to cover the situation where
an employee is entitled under the legislation to a pension for a
disability, and is required to undergo periodic re-examination to
ensure that the disability is still present. .

, Benefits payable to survivors under the legislation are
paid without regard to the country of residence of the recipient.

Section 7 (7) provides that the Act does not apply to a
member of Parliament or Minister of State, a Judge, or a seaman to
whom the Seamen?®s Compensation Act 1911-1971 applies.

' Section 4 of the Seamen®s Compensation Act 1911, as
amended, provides that this Act applies to:

(a) seamen employed on ships registered in Australia

(i) that are engaged in trade and commerce with
other countries, or among the States, or
between a State or a Terrztory forming part of
the Commonwealth and a Territory (whether fozm;ng
part of the Commonwealth or not):; or

(ii) that are within the territorial waters of a

territory forming %art of the Commonwealth or
whose first port’of clearance and whose
port of destznation are in such a Territory.

(b) the employment, under articles of agreement entered
into in Australia, of seamen on a ship not registered
in Australia, that is engaged in trade and commerce
among the States, or between a State and a ‘Territory
- forming part of the Commonwealth, under a licence granted
vunder the Nav1gatxon Act: and

_ (c) the employment for the purposes of a dellvery voyage

- . of a ship, of seamen engaged in Australia, on terms
' entitling them to free transport fram or to Australia
to join the ship, or after leaving the ship. :

Pursuant to section 3 of the Act, "seanen”™ is defined as
meaning "...a master, mate, engineer, radio officer,
apprentice, pilot or other person employed or engaged
in any capacity on board a ship in connection with the
navigation or working of a ship."
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The Act establlshes a liability on shlpowners to pay compensation
where seamen: ,

Details o
the legls
accordanc

&a) sustain personal injury by accident arising out of
: or in the course of their employment or while
travelling to or from their employment; or

(b) contract a disease or suffer an aggravation,

: acceleration or recurrence of a disease, or the
disease is due to the nature of the employment in
which the seamen are engaged. .

f the scale and conditions of compensatlon payable under
lation are set out in the schedules to the Act. 1In
e with paragraph 19 of the First Schedule:

"If a seaman receiving a weekly payment ceases to reside
in Australia, he shall cease to be entitled to receive

any weekly payment, unless a medical referee certifies
that the incapacity resulting from the injury is likely

to be of a permanent nature. If the medical referee so
certifies, the seaman shall be entitled to receive
quarterly the amount of the weekly payments accruing due
during the preceding quarter so long as he proves, in such
manner and at such intervals as are prescribed, his identity
and the continuance of the incapacity in respect of which

the weekly payment is payable."

(b) Workers®! Compensation in Austraiian Territories

Section 122 of the Commonwealth Constitution provides that

the federal Parliament "may make laws for the government of any
territory sSurrendered by any State to and accepted by the
Commonwealth, or of any territory placed by the Queen under the
authority of and accepted by the Commonwealth, or otherwise acquired

by the Commonwealth ...c.ccecee.”

(i) Australian Capital Territory

. The Australian Capital Territory Workmen'!s Compensation

Ordinance 1951-1975, applies to any person who has entered

into or works under a contract of service or apprenticeship
with an employer, whether by way of manual labour, clerical
work, or otherwzse, and whether the contract is express or.

‘1mp11ed, is oral or in wrltxng, but does not 1nclude'

"(a) a person whose employment is of a casual nature and
who is employed otherwise than for the purpose of the
employer?®s trade or business; v

(b) an outworker: or

(c) any person employed in the service of the Commonwealth®.

l.oo
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In accordance with section 7 of the Ordinance, compensation is
payable for personal injuries by accident, arising out of or in
the course of employment. For the purposes of the legislation,
injury is defined as meaning "... any physical or mental 1n3ury and
1ncludes aggravation, acceleration or recurrence of a pre-existing
injury.”

. Pursuant to section 9 of the Ordinance, compensation is payable also
where,

(a) a worker is sufferlng from a disease and is thereby
incapacitated for work: or

(b) the death of a worker is caused by a disease:
and that disease is due in both cases to the nature
of the employment in which the worker was employed,
as if the disease were a personal injury by accident
arising out of or in the course of employment.

The amount of compensation which is payable varies according
to the nature and extent of the injury. In addition, the medical
costs of the employee are payable by the employer. The amount of
compensation payable is indexed to have regard to variations in the
Consumer Price Index for Canberra, as published perzod;cally by the
Cammonwealth Statistician. ‘

The ability of the employer to fulfill his obligations
under the Ordinance is guaranteed by the requirement in section
18A that the employer must take out a policy of insurance for the
full amount of his liability under the Ordinance, although the
Minister of State for the Interior is empowered to exempt an
employer from this requirement where the employer is able to meet
from his own resources any liability which arises. In the event
that an employer has not taken out the requisite insurance policy
and is consequently unable to pay a compensation claim, the
employee may make a claim against a Nominal Insurer appointed under
section 18, and money paid out to the employee by the Nom;nal Insurer
is a debt recoverable by the Insurer from the employer.

: Paragraph 14 of the First Schedule to the Ordlnan.e provides
lnter alia that - ,

"If a workman receiving a weekly payment ceases to reside in
- Australia, he shall thereupon cease to be entitled to
receive any weekly payment, unless a medical referee
certifies that the incapacity resulting from the injury is
likely to be of a permanent nature or that his absence from
Australia is desirable for recuperative purposes....."

As regards death and other lump sum benefits, the legislation provides
that the benefits shall be paid to the beneficiary, as defined by .
the Ordinance. Once liability has been established, the place of
re51dence of the recipient is 1rrelevant. :

[ees
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(ii) Northern Territory

Section 7 of the Northern Territcry Workmen's Compensation
Ordinance, 1949-1975 provides that employers within the Territory are
liable to pay to employees compensation, in accordance with the
legislation, for personal injuries by accident arising out of or in
the cause of employment. Section 9 of the Ordinance provides that
where :

(a) a worker is suffering from a disease and is thereby
incapacitated for work: or

(b) the death of a worker is caused by a disease, and the
disease is due to the nature of the employment in
which the worker is employed:

the employer is liable to pay compensation as if the disease were

a personal injury by accident arising out of or in the course of

his employment. For the purposes of the legislation "injury" means
any physical or menrtal injury and includes aggravation, acceleration
or recurrence of a pre-existing injury.

Benefits payable under the Ordinamce vary in accordance
with the nature and extent of the injury, and are set out in section 10
and the Second and Third Schedules.

The legislation applies without distinction to both nationals
and non-nationals employed in the Territory. However, there is a
residence requirement. Paragraph 13 of the Second Schedule provides
in part: :

"If a workman receiving a weekly payment ceases to reside
in the Territory, he shall thereupon cease to be entitled
to receive any weekly payment, unless the medical referee
certifies that the incapacity resulting from the injury is
likely to be of a permanent nature or that his absence from
the Territory is desirable for recuperative purposes..."

As regards death and other lump sum benefits, once the entitlement
to compensation is established under the Ordinance, payment is made
. to the injured pe’son or his dependants recarcless of thelr place .
of residence. :

The Ordinance is applied equally and without discrimination
to aboriginal residents of the Northern Territory, an important
consideration in the light of the large nurmber of aboriginals who - .
live in this part of Australia. The provisions of the Ordinance have
been specifically drafted to ensure their applicability to persons
of the aboriginal race. In the definition section (section 6 (i) ),
for example, it is provided that'-

"member of the family «... in relation to a workman who is
an aboriginal native of Australia, includes a relation of
the workman whether by blood, tribal marriage or custom....

/ooo
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In order to ensure that the employee will receive the
compensation to which he is entitled the Act obliges an employer’
to take out an insurance policy to cover the full amount of his
liability under the Ordinance, although the Administrator of the
Northern Territory may exempt an employer from this requirement
where the employer is able to meet, from his own resources, any
liability which arises (section 18). In the event that an
employer has not taken out the requisite insurance policy and is
consequently unable to pay a compensation claim, the employee may
make his claim against a Nominal Insurer appointed under section 17
for the purposes of the Ordlnance, and money paid out to the
employee by the Nominal Insurer is recoverable by the Insurer as a

debt from the employer.

(ii) State Legislation

Within their respective jurisdictions State Governments
are responsible for payment of employment injury benefits to
other than federal employees. The State Acts dealing with this
matter are as follows:

Victoria - Workers?®! Compensation Act 1958,
as amended

New South Wales - Workers® Compensation Act 1926-1970

-~ Workmen'!s Compensation (Broken Hill)
Act 1920, as amended

Queensland - Workers! Compensation Acts 1916 to 1966,
as amended

South Australia - Vorkmen's Compensation Act 1932-1969,
: as amended -

Western Australia Workers! Compensation Act 1912-1970,

as amended

Tasmania - Workers? Compensatlon Act 1927,
: R as amended -

In general terms these various. Acts prov1de for a schene

- of monetary compensation for a worker who suffers injury which in .

some way is linked to his work, or the journey to or from work.
The nature and degree of the 1link required is spelled out in some
detail in the different Acts. The worker'!s entitlement is not to
damages assessable by a court but rather to certain benefits which,
whether they take the form of weekly payments or compensatory lump
sums, consist of specified amounts (subject only to a small degree
of elasticity in some cases) which cannot be exceeded. Employers
are ultimately responsible for payment of benefits to eligible
workers ‘and are required to take out insurance agalnst such .
liability.
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The State Acts differ in their details although, as
amended and modernised, they show a distinctly more uniform
pattern than they did in their original form. It is not proposed
to examine in detail the schemes implemented in each of the States.
The relevant State legislation is attached to this report. 1In this
section of the report a brief examination will be made of two only
of the State schemes, as examples of the kind of protection
afforded to workers throughout Australia.

(i) The Scheme in Victoria

In accordance with the provisions of the Workers?
Compensation Act 1958 (Vic), as amended, any person (except an
outworker) who has entered into, or works under, a contract of
service or apprenticeship or otherwise with an employer, whether
by way of manual labour, clerical work or otherwise, and whether
the contract is express or implied, is oral or in writing, is
entitled, subject to section 6, to compensation for a personal .
injury arising out of or in the course of his employment.

Where the worker'!s death results from, or is materially contributed
to, by the injury, the compensation is made in the form of a lump
sum payment, in accordance with the provision of the clauses of
section 9.

Section 12 provides, in effect, that where:

(a) a medical practitioner certifies that a worker is
suffering from a discase and is thereby disabled from
earning full wages at the work at which he was
employed:; or

(b) the death of a worker is caused, or is materially
contributed to, by any disease,

and the disease is due to the nature of any employment in which the

worker was employed at any time prior to the date of the disablement,
the worker or his dependants are entitled to compensation.as if the
disease were a personal injury ar151ng out of or in the course of.
that employment : : _

"Injury" is deflned to include:

"..vany phy51cal or mental ~*wury, and without 11m1t1ng the
generality of the foregoing, includes -

(a) a disease contracted by a worker in the course of his
- employment whether at or away from his place of
employment and to which the employment was a
' contrlbutlng factor: and

(b) the recurrence, aggravation, or acceleration of any
pre-existing injury or disease, where the employment
was a contributing factor to such recurrence
aggravation or acceleration -

leoo
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and for the purposes of this interpretation the employment
of a worker shall be takcn to include any travelling
referred to in sub-section (2) of section 8 of this Act."

Depending in part upon the nature of the injury and in
part upon its gravity and effect upon the employeels capacity to
continue or resume working, a recipient of compensation night be
entitled either to a lump sum payment or to a weekly payment, or
to both. As regards lump sum payments, the practice is that once
the entitlement to compensation is established the benefit is paid
regardless of the place of residence of the recipient. There are
exceptions to this practice, for example in relation to lump sums

- payable to a person under the age of 21 years. Section 34 provides

that the amount shall be paid into the custody of the Workers?
Compensation Board and shall, subject to the rules and provisions
of the Act, be invested, applied or otherwise dealt with at the
discretion of the Board for the benefit of the persons entitled
thereto.

The situation differs in the case of weekly paymants.
Weekly benefit payments will not be made to persons residing
outside Australia except where the injury giving rise to the
entitlement is of a permanent nature. Section 10 provides in part:

"If a worker receiving a weekly payment ceases to reside in
Australia, he shall thereupon cease to be entitled to
receive any weekly payment unless the medical referee
certifies that the incapacity resulting from the injury is

likely to be of a permanent nature. If the medical referee .

so certifies, the worker shall be entitled to receive
quarterly the amount of the weekly payments accruing due
during the preceding quarter, so long as he proves, in such
manney and-at such intervals as may be prescribed by rules
made by the Board, his identity and the continuance of the
1ncapac1ty in respect of which the weekly payment is
payable.”

Important amendments were made to the Victorian Workers?
Compensation legislation in 1970 following the West Gate Bridge
collapse disaster which caused heavy employe= loss of .life. As a--
result of these amendments it is now the case that an award of

compensation under the Act is not an obstacle to an employee w1sn1ngf

to institute common law proceedings as well (section 79). Similarly
the award of a judgment for damages against an employer'no’longer

‘precludes further proceedings for compensation under the Act. The

relationship, however, between the respective sums to which one’
employee may be entitled at common law and under the Act in respect
of the one injury, and the amount by which an award of one sum w1ll
lessen the other, is carefully delineated in the Act.

v-;/... .
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(ii) The Scheme in South Australia

The Workmen's Compensation Act 1971 completely repealed
prior legislation and restated the law. One of the important
changes introduced was removal of the provision that an employee
may prove, as a defence to a compensation claim, that the employment
did not in any way contribute to the injury - i.e. under the new
act, what is important is the fact that the injury arose in the
course of the emp10'ment not the degree to which the employment
contributed to it (section 9). Another major change was the
inclusion of "disease" in the definition of "Injury", though in
the case of disease there must be an aetiological link between it
and the employment (sections 8 and 90-95). 1In another basic change
the provision in the old Act for arbitration of compensation claims by
a local court judge was replaced by a provision giving the Industrial
Court of South Australia jurisdiction to hear and determine any
question or dispute arising out of the claim (sections 21-25).

The new Act has subsequently been amended and is referred
to as the Workmen!s Compensation Act 1971-1974. Under its terms,
" any person who has entered into or works under a contract of service,
or apprenticeship, or otherwise with an employer, whether by way of
manual labour, clerical work or otherwise, and whether reminerated
by salary, wages, commission or piece work rates or otherwise, and
whether the contract is express or implied, or is oral or in writing,
is entitled, in accordance with section 9, to compensation for
personal injury arising out of, or in the course of, this employment.
‘The definition of worker does not cover outworkers, specified casual
employees, seamen (in some circumstances) and fishermen having a
share in the profits on gross earnings.

Section 90 of tne Act provides that compensation is payable
to workers even where the injury is a disease that is of such a
nature as to be contracted by a gradual process.

Under the leglslatlon, compensation may take the form of
(a) a lump sum payment:

(b) -a wéekiyepayment;u,or

(c) a combination of both.

While entltlement to payment of comp@nsatlon is not dependent on .
the nationality of the person injured or, in the case of death, on
the nationality of the survivors, payment of the benefit may, in

certain circumstances, be conditional on thc place of residence of
the recipient. Section 56 provides inter alia: ) '

"(1) If a workman receiving a weekly payment ceases to

- reside in the Commonwealth, he shall thereupon cease
to be entitled to receive any weekly payment, unless
a medical referee, on a reference made in accordance
with Rules of Court, or as may be determined by the
Court in any particular case, certifies that the
incapacity resulting from the 1n3ury is lzkely to be
of a permanent nature.

',ooo



E/1978/8/Add.15
English
Page 82

(2) If the medical referee so certifies, the workman shall

- - be entitled to receive quarterly the amount of the
weekly payments accruing due during the preceding
quarter so long as he proves in such a manner and at
such intervals as may be prescribed by Rules of Court,
or as may be determined by the Court in any particular
case, his identity and the continuance of the incapacity
in respect of whlch the weekly payment is payable.

It follows that a worker whose incapacity is temporary, and who
leaves Australia, has no entitlement to weekly benefits during that

absence.

In the case of lump sum payments, other than payments for
death, the position is that once the entitlement to compensation is
established under the Act, payment is made without regard to the:
place of residence of the recipient. 1In the event of death of the
worker, payment of benefits will be made, unless otherwise ordered,

to the Industrial Court of South Australia, which will then invest
the sum, or apply it in any other manner it sees fit, for the benefit
of persons entitled to it according to the provisions of the Act

(section 75).

_ These, then, are the broad outlines of two Workers?
Conpensation schemes in operation in Australian jurisdictions.
As was mentioned above there are differences of detail to be found
in the schemes operating in other Australian States. In Tasmania,
and Western Australia, for example, provision exists for waekly
paymenis to b2 made to encitled workers for temporary incapacity,
even where such persons are non-residents of the respective states,
(section 25 Workers®! Compensation Act 1227 (Tas) and section 29 (3)
and pa:ragrapn 12 of the First Schedule of Workers? Coapensation Act
1912-1375 (W.A.) ). Further analysis of the schexes . is aot poasisible
within the s<cope of this report. The details however are coatained
in the attached legislation. : :

[eos
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