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For the last t,'10 do cado s wo have been Lf.v.i.ng through El period characterizocl by
an excop t.i.ona'l devo l.opnorrt of e tnndar-da and proliforation of 3 tatenonto concerning
human rights. Yet a-t the aamo tino, hunan rights, who tho r civil and political or
econcnf.o , social c.',cl oul tural., aL'e often Ldng c.l.a.incd and denied with exbrono
vi.o Lcnce ,

Mindless tcrrorisJ:l is being not by opprcuai.on and ropression, "Id th tho rosul t
that intolerance and hatrod aro taking root in all areas ,

This si tua tion obliges the pcop.l.o s of tho United Nations - de termtncd , according
to the words of 'the Cllal'tor, "tio pr-ac t i ao tolorance arid live togethor in peace w.ibh
ono another as good nc i.ghbour-s 11 - and th8 international coruruni, ty, ono of whose
purposes is "to achieve arrbcrnational eo-operation in solving into:['national proolons
of an e conotri c , social, cultural, or hunan.i.bar.i.an ohar-actor , and in proI:lOting and
encouraging respect for hU118.11 rights and for fundamental freedoms •.• ", to sock Cl.
baLanco j whi.ch is for ever 1Joing' d.i.etarrbcd bo tweon the ideals advocatcd and tho rCCl.li ty
which contradicts thew.

The Unitocl Nations is supported lJy specinlisb of all kinds - s tudorrts of politics,
jUJ;,isto, e concru.abs , etc. - in its efforts to find,solutions aui te d to the specific
problems of eaoh region of the woz-Ld , Ho one person can be l)lanecl. N,) country, no
continent, can toc1cty olail;l 'bo have satisfied the dcuanda of tbis ideal held by all
mankind, which Don of g'oocl"J.i.ll expl'ossGcl on 10 Docenbo'r 1948 in "\'111at bocano the:;
Universal Docl.ara tiOll of Ilunan Righ tf:! •

Africa, unf'or-tunato.Ly, h: no exception, and tho failuro of all the a t tenp ba
nade since exacb'ly 19 yom"s ago to cn tab'l i ah El body for tho pronation and protection
of hunan rights in Africa cGrtainly bear-s eloquont "\dtnoss to this fact. Bu t po.rhaps
also tho nobhod.e euployod se far have not boon the-; nos t su.i.tab.l,o ones for establishing',
in kecping with the 1.frican concoption of Law and hunan rights, an instru;'1ent capahLe
of forging effective weapons for thE) fight against hurian right8 violations.

We shall begL by dealing v i. th the E:-'blcn of J)UDan rigl'.ts in Afrioa, bof'oro
going on to discuss the concopts of -pronotion aJ2ilJ?.rotoctiol1 in the CC',SG of Africa
and to outline the historical and institutional backgr-ound to an African cOEll:lission
on hUl.1an rights.

r. H1JML\lf RIGHTS m IlFRICA

1. Traelitional Africa LU1d hUD.0:tl ri{?;'htr~

A pagan land, pre-colonial Africa was poopled by gods, spirits and docoased
ancestors who continually took part in the lifo of the group through the intorlJediary
of lilC,;clicino-I:1Gn, omens and or-dca'l e , In that Africa, the notion of law as a set of
:rules dcsigned to uphold and inposo clains was hold only in oxcoptional 0C1.80S. There,
law vias Lnscparabl.e froLl tho ideo, of protoction and tho idea of duty. It was
sur-rounded by uOT8.1i ty and religiosity.

Tho oonnerrt vuade oyJoiin dos Lorigrai,e about Asia "Conf'uc.ianLs t Asia prcfeJ;'s an
ideal of fili~l rclo.tionships nado up of QttontivQ probcc t.i on and respectful
subordination, to equality" could bo app.l Lod to pro-colonial b.l ack J..:fl"ica. In
Senegal, it is a [18.ttc:r of hW:1Cm prLdo and. a sign of wi.sdon to koep away fron tho
courts and never to havo to go to law oiiihcr as a l)laintiff or as a dofondant • ThUG,
prirri tive J~fricon lmv is cono.i.Lia tory and non-oon'berrbi.ous , It partakes of a desiro
for conaonsus and undoxstandang "li thin tho COJ:lDUl1.ity.
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African law in goncrn.l is a ImJ of 'bho group, not only because it applies to
Dicro-societies (lineage, tribe, ethnic [SToup, o.lan , fanily), but also because tho
role of the individual in it is insignificant. For that reason, hw~an rights in
tradi tionnl Jl.fric:', have their own distinetivc cause, a.in an, function.

,According to the Eur-opean concept, hW:13.n rights are a set of principles and
rulos nado ava.il.abl.c to tho individual with the essential Rin of enabling h.in to
defend h.irasel.f aga.i.nrs t bho group or entity whi.ch .roprosonts hint Thisconcopt .La
not found in -Gl'aditional l'...fric8.. 'I'hero , tho individual is subjugated by the archetype;
of the toten, of the connon anccs tor- or IJrotecting spirit.

Professor Collonb aptly s ta'to s s "Living in Africa nouns gIVIng up an
indiVidualistic, conpo ui ui.vo , egotistical, a[F,gTGcsive and dominant way of life 80 as
to live alongside other LIen in peace and harnony with the living and the dead, with
the natural environnent and the GIJirits which people it or endow it with life 11 •

Thus, rights take the f'o m of ritual whioh Dust bo conpliod with because it is a
categorical lllperative, in the Kan t i.an sense of the terD.

Tradi tional l..f'rica does pOSSCSG a coherent sys ten of human rights, but the
philosophy underlying that ays ten differs fron that whi ch Insp.i.rod the :Declaration
of the Rights of HEm and of the Citizen. It would be eaey '[;0 select a fow exaap'les
providing a very cl€Jar illustration of the a'Inos t roligious respect fox- cachnan t s
f'undamerrba.l right:::: .:Being socialistic and hunani.aui,c , African society could not
fail to have n special regard for nan, as is shown by this traditional Vlolof saying,
frequently quoted by LeopoLd Sedar f)cng'hor: 'Ilifit ::1oxU r~al~12:tt,lJ; fT-Ian is rian t a rGl1edy".

(n) The ri.N'ht to life. In traditional Africa this right steEls from the
scrupulous respect which Africans hnve for their traditional religious beliefs. It
includes not only the life of nan , but oven that of aruna.la. A nan kills only f'rom
necessity, in self-dofence, to provide food, to perfon] a sacrifice (expiatory,
conciliatory or other), or to pro to c t ano the'r t s life or n posae ssf.on , But resped
for Li.f'e is governed not only by negative rulos, such as no t to kill, but also by
responsibilities. Tho right to life LnpLio s an obligation ,'~) provide those who do
not possess the nouns for G:ubsistenciJ with wha t is nocoaaary to ensure their survival.

(b) Freodor.l of religion was of'f'o ot.i.vo Ly protected in traditional Africa.
Religion envoLops thu wholo of the aoc Loty r clan, tribe or ethnic group, Hhilo
the handing on of beliefs f1'o1:1 father to son and -the r'cveront.ia.l respect clue to old
people and to the dead give the iJ:1prossion thC\t little choice was left to the member-s
of a particular ethnic group, the variety of totec1S and tl1i;elaI'y spirits domone trra'be s
clearly, the existence of religious f're edom,

(c) Froedol:1 of association was shown by the various groupings which Africans
formed and still do fOrGl. The various types of association were freely creuted and
prospered in the fon~ of cultural 80cioties p associations for occult practices,
entertainnent and games and ago gr-oups ,

(d) _~~~on of eXEressioE was rocognized in trnditional J~rica. Ii; s~1ply took
into account the stratification of African socie'~ and this functional equality of
individuals.

111. Senegal, the
and even the II11eetlo 11

tald.ng' of a decision

"Daaraf's ", the /lFarbas", 'bhc "Dd.ambouru" and also the "Ba dolo"
all had tho right to participate in the discussion and in tho
by consensus.
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Other rights and f'recdons exia tcd too: in particular, f'rocdon of novenen t , the
right to work, the right to education, o tc . Howovor-, those rights and froedons wero
rarely s tatod in tOrJ';lsof conflict. Ra thcr-, they conais tod of the provision of
services by nembcr-o of the cormun.i ty individually or as Ct group. Thus, the upbringing
of children vas the .re spons.i.bdl i ty nO'1; only of tl10 parents but also of tho other
member-s of the "extended faI:lily'l, and even of friendo and any other adult person.

2. Subjuguted Africa 2nd hW:lan l'ights

This soction deals wi.:th col.orria.l i.frica and that part of prosent-day Africa wh.i.ch
is still undor foroign don.tnation. This subjugated Af'r-i ca is charactorized by the
failure to recognize Africans r free dons and I'undauontal rights. To mcot tho needs of
oxploitation st81:1f.1ing f'r-or: colonization, the Europeans breached the prinoiple of the
universality of human rights on nore thCtn. one occacf.on ,

The faot that they i~ere ,dlling to do so WD.8 clearly revealodduring the
negotiations for the adop trion of the European Convention on Human 'RiGhts' of 4 NOVODber
1950, despito thc cxi.atonoo of overseas teTritories. The general tondoncy was Lo
draw up a convention 011 tho rigJlts of "European nan",

Wo l:1USt bo ranlisiiic and recognize that the varLous dc ol arutions on hunan rights
were ·drawn up fOT the societies to which their p.rouo tor-s belongocl. Thus, African
countries in par,l;iculCtr have always been excluded fron .thc unrestricted benefit of
human rights rulos. The tlistinction made between citizens and natives was basad on a
failure to re'cognize the prinoiple of oquali ty whi.ch f'orris the ver'-J baai s of human
rights. .

Colonization itself is a violation of a fundw;lental right: the right to solf­
do tCrJ;lina tion.

The cl.eoting ,of African jurists on tho pr-ouo t i.on of law, hold at Lagos in January
1961, enphas.i.zed. that the rigll'G of P001)108 to solf-deten1ination was the first right
to cla.in because on it depended the correct app'l.Loat.i.on of all other rights.
Colonization, the domination of one poople by another, cm1 only oe justifiod by the
prior acceptance by the colonizer of inequality in principle bo twoon r'acca , As
Jeanne Her-sh has written, that was because lithe prinar.r a.im of oo.l on.La'lLsnwas to
continue to exploit its victins and it justified that exploitation by raoial prejudice:
namely, the intellactual inferiority of t11e oxploited".

The other rights and. freedo!:w, too, wore denied colonized pooples. Colonized nan
played only an insi@1ificant part in running tho public affairs of his COUnt17. The
distinction be twecn citizens and non-citizens thus nado it poaai.b.lo to deprive the
latter of all the ossontial eloTIonts of hW1an rights: the right to. vote, ,tbe right of
access to public sorvice, the right to be ol oc tod , etc.

Tr~15ically f'anous exampl.ce could easily show that co.l on.i.aod nan was denied basic
human rights: 'Ghe riBht to freedoJ:l, the right to free cho i co of enp'l oynorrt , the right
to leave and .ro burn to his counbry, f'roeclon of Ctssociation and even freedon of relic;ion.

It l1uSt thoTefore be recognized thCtt it is only quite rocently, in the course of
fOrJ1ulating hW1an rights standardu, that any thought WDS givon to the peoples of Lfrica.
Tho Washington declaration of 1 January 1942, fol1oVlingProsiderit Roosevelt's IJfour
f'rocdone " and tho Atlantic Charter, concerned the peoples at vlar against nazi.an , Its
signatories wore above all anxious for an honourable.outcone to tho war and about its
consequences in thoir respective countries. }Tovortholeso, discrininatory practices
did not cense after the Vlar. One consequence of Hitlorisn was that henceforth LIen

..

t
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were afraid of fortlulating racist doctrines, since Hitlerisn, by classifying one group
as subhunan , had brought tWJ groups of white Don into confrontation. lmclJeamlO Hersh
was correct to say that "vhcn the UNESCO cono t i.tuerrt .ins truncnt of 1945 states that tl10
\lorlcl \lar Has nade possiblo by the denial of -tl1e principle of' o qua'l Lty , it ,mf] not
colonial racisn w~ .ch was be i.ng' :L'eferrod .J, but. Hitlerian 2 "CiSl:1".··

Rer:.mants of col.on.i a.Li.an and racia::1 still oxf.s t in 1.frica toda;y: in South Africa,
Nanibia and Rhodesia.

South j~fricCl. adopts the sys ton of apartheid which denLo s equality oe"'tI-Ieen non ,
n occupios Nan i.b La in spite of tiho clearly expronscd will of the intornational
comnuniby , The racist ninori ty in Zinbal)wo indulges in subtorfuge after aub'bo.rfugo
so as to continue to inpose the Hill of -tho whites on the country.

For Gore than 12 years, tho Ad Hoc Worldng Group of Experts of the Connd.as.Lon of
HUI:1an Rights, responsible for inquiring into violations of human rights in southern
Africa, has been oxpoe irig, conp'l e te vJi th detailo and quoting Sl)ecific oases, every
aspect of this violation of the hunan rights of the l~frioan in South Afrioa, Nan i.bf.a
and Zbnbabwe, inoluding the array of raoist laws, the large-soale use of capital
pun.Lshnont, mas s arras t.s , uassacres, tortuJ:>e J the .inhunan treatment of prisoners and
captured freodon-firrhtcrs, "barrtue ban.i.ze.t i.on" (disregard of the right to self­
deterlilination), genooide, the s tatua of nigrant vorkars , the situation of blaoks <in
IIblack spots" and tho various repugnant forns of nassivo and flagrant violations of
human rights.

The oonb.i.nod effor"lis of the Uni -ted Nations and of O!J.U 001:10 up against the noro or
less overt oollusion of certain countries, whioll resul-ts in the porpotuation of a
oi i;ua tion whi.ch oould hardly havo been mairrha.ined if a "crusade 11 such as tIle one
against Hitlerisn had hGen judged neoGss8.ry to fight against apartheid.

Thus, colonization everywher-e disturbed tho harmony of traditional sooiety in
Africa. It def'orme d the sooial rolc1"tionships wh.ich forElOrly existed between groups
and supor.inposod on public or pr-iva to institutions new orGanizational rules whose
e s aent.i.a.L a im was ·0 facilitate the exp.Lo.ita t.i.on of the indir;:enous maseos ,

3. Independent Africa and hlli~an righ~~

The norraa.l reaction which ono uigh-t legi-tinately have expected fro1:1 l\£rioans
on their 8Llergonco Irrbo international society after a long period of being prevented
f'r-om the 811.j oynent of l~igiltEJ and freodons would have boon the a asumptd.on of tho role
of staunoh defendera of hunan rigllts.

It is truo that, imlOdiatoly upon r,alnlng international soveroignty, African
oountries e}~ressecl unreserved'aoceptanoe of the Charter of the United Nations and
the Universal Declaration Jf. Hur.lan Rights. They drew up constitutions which
expati~tod at length on the principles and rulos govoTIl.ing hw~an rights. MOreover,
in tho tBjority of'~frican oonstitutions, provisions oonoerning hw~an rights are
included not in the preamble but, rather 1 in the body of the text, in the f'orrn of

! articles whioh can be invokod in trial pl'oooodings as forning part of positive law.
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lI.t the Lagos Conf'arenco of January 1961, Sir Tafavlo, Ba.Lewa stated thu,t in each
country f'undanerrta.l rig'hts, and Tn par td cul.ar tlK) I'ic;ht to individual freedon, nus t
bo defined by a text and cnchri.ned in -the Constitution. But behind this .i.npos.ing
fag-ado of constitutions, laws and rogulations which have bec.i carefully po.l i.ahcd over
and over aga.in , the c:rin :roali tios ar'e quite d.if'f'e.ren t ,

At Lagos in 1961, the ju:rists oxp:rossed the view that Lndopcndcnco 1/o,S Cl

sino gua non of :respect fo:r human :rights. They woro :right, but 1'iOTa wrong in
thinking:'that that p:re-condj_ tj.on via:] sufficient in i tsolf. Facocl"Lw tho no cd to
construct their States, tho _;~f:ricrm loaders gavo priority to security and dovol ojmorrt ,

In the name of security, it often happens that f'rocdon of tho pross and freedom
of association are don.ie d and a d.i ctato:rship es tabl Lshed so as to naintain govonJ.l;lOntal
stability.

Economic and social developnont provides a ready pretext for very serious
violations of rights and f'z-eodoms , Thus the ail:J of devolopnent i tfwlf is frustra tod,
for developnent includes human rights; in other worcls, thore can be no de voLopuerrt
without respect for hW:lan rights. At the seninaT on devolopnent and hW:Jan rights,
hel d at Dakar in SuptOl:lbor 1970, it was even cxp.l i.c.i t.Iy s tabod that the:ro waa such a
thing as a right -to developnont and that Goverw:Jonts had a :responsibility to satisfy
that right. Tho participants in the seminar concluded that fulfilnont of that
obligation was oven a condition of the legi ti.nacy of the Coveznnorrt concornod ,

Careful study of the GAIT Charter and inquiry ll1tO tho practice of pan-African
bodies reveals that the il:1p0l'tanoe accorded hU1:1an :rights is both slight and theorotical.
Human rights woro obviously not -the nain concern of thoso who d:rew up the 11dclis Ababa
Charter. At -tho ve:ryboginning of the African conference which was to give birth to
that Charter, Enpe:ro:r Haile Selassie, in his introducto~ statoDont, identifiod and
spelled out quite unoquivocally the true concorns of tho L.frican States~ unity, non­
interference and decolonization. Unity, non-interferonce and docolonization, togethe:r
wi th non-disc:rimination and co-operation, wore accor-ded a pro·-oninent position in the
Charter.

Among the cotm.i aai.ons providod for by tho Char-tcr , in Ijarticular under article XX,
is an Economic and Sooial COL1Dission.. Howover, '1;110 Chartor nakca scant nontion of
human rights, as Eirane Udiayc eupheru.s tii ca.lIy indicates when he states: "The OAU
Charter does not seen to have given LJrivilegocl t:roa tnorrt to human loichtrs 11. The
p:reanble to the Char-bor and ar-t.i c'Lcs II and III do speak of human rights but, as
Bf.rane Ndi.aye says, tbis is 2. puro.Iy fornal reference ainco , wi, th tho oxcop'lri.on of
the Docolonization Corrutteo , no th.ing is clono at eithor the continental or the
regiomi.l level to onSU1'8 the prono t.ton a:r protection of hunan l.'ights. Ono nig'ht thus
contrast the attituc1e.of the plonipotentiaries at Addis Ababa witb that of the
de Le ga tos to tbe San Francisoo Conference who pr-oduced the Charter of the
Un.ited Nations, in whi.ch hunan rights occupy a prouinent position.

The 1964 Conferonco of GAD Heads of Stato f'e l.tthe need to ostablish comru aai.ons ,
11. -Corm.is s Lon of Ju:rists and a Conni.aai.on of Transport and Coouuntca.ti.ons were
os tabl Lshed under articlo XX. Tho Cormiss i.on of Jurists was intonded to be no'ro a
oentre fo:r legal research than El. body for pronoting or protoctin(\' hunan rights. It
novc r , in fact, saw the light of cl.ay and was di.sbanded in 1966 wi, thout ovo:r having
funotioned.

It must thorefo:re bo reoognized tbat hunan rights in l:,frica are today a subject
of sane concern.
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Bc twcon 1961 and 1978, the jurists theDsolvcs have devoted no.re of their
expertise to the prono t.ion of security and dovol.opnorrt than to human rights.

There was alLlost conploto unaninity at tb8 first conference of ll.frican jurists,
held at Lagos in 1961. On the norrow of indepondence, it was thought that accession
to international sovereignty was sufficient to ensure thl.\t human rights were respectod
and the prinacy of law established. Tho Lagos uoolaration proclaiDs that the pr~1acy

of la-v is a dynaru.c principle which nuc t be inploElented to express the will of the
people, to consolidate the political rights of the llidividual and to establish
economic, social and cultural conditions in confo'rrri ty wi 'th the aspirations and
conducive to the full dovoLopnon t of the hunan person in all countries, whether
independent or not.

A few years after Lagos, reality, in the form of political and economic
difficulties, confronted Africffi1 GoverruJents with obstaclos which they felt unable
to surmount wi thout , a"1; the S2J.lO tine, overturning the principles and rules concerning
hun1an rights. It was thon that the universalit,y of the principles at the very basis
of h111:1an rights began to be questioned. African loaders conceived the idea of giving
those principles a content wlri.ch woul.d take into account the security and deve.l opnen't
needs of countries in the process of creation.

In Jean-Paul Masseron's View, '~frican leaders tond to sacrifice individual
free dons in order to safeguard na tio11al independence J1, while Lavroff and Pe i se r
s tate, "deveLopnerrt thore takes prccodoncs over f.rccdon ",

At the Daka:r conference in January 1967, the jurists reconsidered the pr-imacy of
law and reached sooething of the S~Je conclusion as President Sekou Toure, when he
said: "In our Republic, individual f'r-eedom is situated wi thfn the f ranewo.rk of its
practical use to society".

In the 1967 Dakar declaration, the jurisis noted that there wero violaiions of
rights and freedalS in several fields but that there were justifications of var,ying
degrees of accept20ility for those violations. Slaver,y, the pr-imacy of la\v itself,
freedor:! io work, freedol:1 of association, the right to strike, the right to a fair
trial, tiho right to freedon of novonont and f'r-oodon of tho press were all reviewed.

This "dynan.i o " v.i.ow of ihe pz-Lna cy of law presented obvious dangers. AI3 a rnaul t,
at the Dakar conference of Septenbor 1978 organized by the Internaiional Comnission of
Jurists and the Sonegalese Association for Logal Study and Research, African jurists
started out on a 11e\'1 tack. They no longer considerod it accep tahLe to justify
systematic violations of human rights by the need for eC0110J:1ic and social devo.Lopnerrt
but eJ~ressed the view that ihe road io econooic 8Towth and progress should not
bypass human rights. On the corrt.ra.ry , at the beginning and at the end of all
dovelopnon't , as S011(5hor said, "bhere :is nan ", There is man, with his needs, his
fund~Jontal rights and his freedoms, whether it is a question of civil and political
or social, econonic and cultural rights.
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Europe and the Americas leave devised vTays and means of ensuring the promotion and
prot8etion of human rights. They preceded Africa in this field, but will their models
be suited to the African cor.tdnent ? \vhat shali the latter choos e?

Nei ther politicians no» even ,jurists have a unani.mous longing for an African
commission on human rights: the reasons of the pol i tdcf.ans can easily be divined, while
those of the jurists are based on realism. But is it not danger-ous for specialists in
law to give in to pessimism? Africa must have its commi.aai.on on human rights.

This commission cOl'.lcl take its inspira.tion from the Europea.n Commission of Human
Rights~ the American Convention 011 Human Rights or the machinery of the Arab League
wi tihout , hovevex , bai.ug merely an African version of any one of them.

To enaure the protection of human rights, an appropriate body was established
vrithin the Council of Europe, aimed at eusur.i ng both the promotion and the pr-ot.e cti.on of
rights in that part of the world. The Converrt i on signed at Rome on 4 November 1950 and
later snpplemented is a mod.e'l of coherence and is pel.>fectly adapted to Europea nceds ,

Some consider the European Convention on Human R:Lghts to be all improvement on the
Universal De c'l ar'at.Lon of 10 December 1943 perhaps because, in. sp.i t e of omissions, it
appoars more uniform. That should not be sl..'rpris.i.ng, since the Convention applies to
countir-Laa which have a common past and a shared civilization.

After defining the rights vhi ch it guarantees, vri.th a fe,,, slight adjustments to the
exp.reasi.ona used, the Convention eat ab'Li.shes the European Commission of Human Rights and
the European Coirrt of Human Rights, out l.Lnes their competence and functions and defines
~;he role of the Committee of Ministers,

As regards s copo 1 the protedion mecharu sm is extended to r,ll countr-i.es partias to
the, Convention.

As regards the matters wh.i.ch may be refe:rred to these bodies, subject t.o the options
whi.ch states may exercd.se , .3tates or individuals have the possibility of bringing a case
before the Commission or before the Court.

As regards pr-ocedure, the European Commission of Human Rights is an investigatory
and cOtlciliator,y body, while the Committee of Ministers plays an essentially political
role. The jurisdiction of the European Court of Human Rights, wh.ich is the result of
a compromise, extends oul.y to those States which recognize it. The optional character
of the Court's competence nltimate1y determines its effectiveness. Execution of its
judgements is "supervised." by the Committee of Ministers. This regTettably vague
formula does not make for great effectiveness in practice.
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Progress tovTards a system for the pro te cta.on of human rights in the American States
was extremely cau't.i.ous , Several prcvi ai.ous concerni.ng human rights are contained in
the Charter of the Orgal,izatiOll of LmericaL'J. States (:Sogota, 1948). As Gros Espiell
stresses, the Charter was based on "ar, over-all approach admi tting of 11.0 form of
discrimination and recognizing eco aomi.c , social and cu'I tural rights as we'LL as the"
traditional civil and political rights .•• It.

The In.ter-lI.merican Commission on Human Rights vas established by resolution VIII
of the Fifth Meeting of Consu'lba't.i on of Ministers of Foreier, Affairs, held in l1ay 195'".
'1.'he Council of the Organization approved the statute of the Commission. For the rights
to be protected, reference mllst be made to the American J)eclaration of the Rights and
Dut i.es of Han.

In 1)65, the responsibilities of the Commission v18re extended. As Gros. Espie.ll.
said, it was "not merely a question of promoting hll.man rights in the strict sense but
inaddition of giving the Commission compete nce in matters of supervision .and control
by also e'ltrnstin.c; it vIi th the examination and investigation of communications or
complaints ••• It.

The Commission having become an organ of the 01\.S, it vras established that its
f'unct i.ou would be "to promote the observance and protection of human rights and to serve
as a ionau'l tative organ of the Organization in these matters", and that a convetrt.i.on was
later to determine its structnre, competence and pro cedure , The enlargement of the
Commission r s I'unctLous has now been accomplished. Its report has to contain a summary
of the progress made, an Lnddcat i.on of the fields in whieh measu:resare necessary to
render r esper.t for human rights effective and comments on communications whi.ch have boen
addressed to it.

'1'he Commission can approach states to obbai.u information concor-ui ng the
comrnnnilJations which it receives.

The lill1erican States were conc er-ned to make the Inter-American Ccmmi.ss i.on as si.::n..i.l::tI'
as possible to the European Commission. As a body concerned ..vith the promotion of human
rights, the Commission has become, Lr; Mr. Gros Espiell ' s 'words, "a technical and
consnltative organ of the American system ill. the field of human rights ll •

In, fulfilment of the first r-o'l e , it has succeeded in ee bab'Li.ah.i ug a system of
periodic reports on human rights as a whoLe , submitted by Governments and cironlated
by the Commission. It also prepares studies, cirCl'.J.ates texts, organizes conferences
and promotes the establishment of natdona'l human rights commi.ssdone , tbe holding of
seminars and compet.lt i.oua , the gralltir,g of f'e l.Loveh.Lpa , etc .••.

I' the exercise of its aecond role, it provides the Inter-1I.merioatl Conference
with technical information for use in the preparation of vani.oua projects.

The America l! Conve.rt i.on on Human Ri~ts of 22 November 1969 benefited from the
experience of the declarations and convetltions drawn up over the years since 1948. The
Convention deals both v1i th civil and political rights and vlith economic,social and
cu'l tural rights. The Contracting Parties are obli:ged to respect the rights and
freedoms recognized in theConventiolt. Chapter Il lists the rights which are
protected. However, in certain cases it recommends that domestic 'Law should intervene,
eitber by stating a prohibition or by setting a special standard.



The COL'.ncU of Arab states clecided in 1968 to establish a Permanent Arab Commission
on Human Rights wi thi LJ t.ho fz-amevo.rk of the League of Arab states.
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as the
These two

The f'unc t i.o r...ing of the Inter-American COUI't of Human Rights 9 as provided for by
the Convention, is based largely on that of the European Court of Human Rights. The
states Parties muat themselves recogi,ize the compe-tence of the Cour-t for it to dca.I vTith
corrt er.tLoue matters. Lt s ccnenl.tat.i.vo compebencc is provadod for Ae'Jl.latl;0'

The Cou.rt may rule that tho rig1,t or freedom vThich has beer: violated should be
respected aud , .i f appr'opr-iat.e , that the consequences of that violation shou'l d be
remedied.

On ree,ding the American Convent i.on , an Africal1 canict faH to note ltThat may be
considered a gh,rin€: omi.sai.onj the absence of any rr;;ferenco to the right to self-
determination. Nor are the rights of mi ccr-i.t.i es affirmed.

The right of an inclividual to refer 11 mat t er to the Commission is recognized by the
Convention. C!ommunice,tions containing denunci.ahi.oue of violations of human rights
commi tted by a state party meW be subrni,tted to the Commission. On this particular
point, the American. Conven t.i.on is superior to the Rome Convention in whose caae rthe
common right to submit petitions is .exercised through States and the right of an
individual to refer a matter to the Commission is made contingent on a declaration
recognizing the latter's competence (article 25). A question may dso be referred to
the Commission by another stute Party to the Conveuti on,

Al though economic, social and cu'l t'.1ra1 rights have their place .i.n the Convention,
their protection is 'not assured. States have mereli to adopt internal mcasure~ and to
establish Lnt er-nati.onal, cooporation aimed at the progrcaaive realization of these rights,
taking into account available resol'trCes. 'The only control provided for is a system of
six-mOnthly reports to be submitbed to the Inter-American Economi.c and Social Councl'l ,
However , the Tn't e r-Amer.i.can Conrai.aaion of Human Rights is also empovered to ask
GoVerLlments for Lufo'rme't.ion.

As an organ of conciliation, the Commission, if it fails to obtain a settlement of
any matter must dravT up a report to be transmitted to the states concerned. In cases
where a matter. is neither settled nor referred to the Court 1 the Commission sets forth
an opinion and makes r-ecormenda't.ious to the state concerned , It decides at a latcr
stage, in the light of the resL,lts obtained, whether or not to publish its report.

In add.i t-i.on , the Anleri'c;aD mo de l Lucl.udes specialized orga;lizatior1s such
Inter-America"l Cormri.asi on of'V!omei- and the Il1ter--American Child Institnte.
bodies are respollsible for promotit~E the riehts of women and of children.

On the occasion of the Lrrbcr-ua't.i.cnal. Year for Hrrnan Riehts the Ara'b League took
certain measures concerning human, ri["hts? by adopting several resolll.-Gions 1 for example.
The regiorlal Arab' Commission on Human Rights v1ill be included among the permanent o'rgans
of the Arab League, It vi.Ll. 'be comprisedpf o.elegates from t:l0 States and a delegate
for Palestino, represented by PLO. At th~'I!\.neet.illgs wh.i.ch it has held to <late, the
Commi.ssi on has "been chiefly concer-ned it1ith problems of human rights ill the occupied Arab
territories. Hovever-, on the'basis of the principlo of je_.~e.ge. ,£:"::r::~l~~8:, the Commission
may take action, at the national level, at the Arab regional Love l , and at the world
level. .
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At the national level, the Gomrnission invites states to eatab'l i ah national human
rj.ghts commissions; at the regional level, i -t undertakes to co-ordinate the actrivities
of national commissions. The importance of -the latter activity was revealed when the
League was visited by the Special Committee established by the United Nati.ona General
Assembly to investigate the human rights situation in the Ar2,:' territories oceu.pied by
Israel. At the world level, the Commission is to arouse the interest of states and
groupings in the Arab CaI"LS8.

Thns, at its meet.i.nga it has always s tzreaaed 'che problem of the application of the
194' Geneva Convention to Arab fighters cap'bur-ed by Israel. The Commission has in
addition had a legislative role. It has devoted itself to preparing an Arab charter
of human rights. The draft declarati.on conce'rntng that charter has not yet been'
adopted, but even if it were, it wcul.d seem to be Lnadaqua'be , In any event, the' system
cur-rerrtLy .in force in the Arab countries is more political than juridical and is
directed. more towards the outside world? to dravling attentioll to the problems of the
Arab peoples and, in particular, of the Pal.es t i uian people, than towards the interior
of. States with the aim of protecting human rights.

A seminar on human rights in bhe Arab countries was recently held at Baghdad
(Hay 1.979). The reSL11ts of this seminar woul.d seem to be enconraging, in that real
problems were d'i scuaaed and appropriate solutions outlined.

Naturally, when establishing a commission or drawing up a convention, it will be
advisable to give some 'chought to the problems of choice as between the promotion ana.
the protection ofhl1mall rights.

Promotion wou'l d seem tobeIDore adapted to ",hat might be called lithe sociology of
human rights in Afrioa", "\lhenthe Africans first met to form a group~·. their concerns
were very different from those of the participants in. the Uu.i,ted Nations. Conference Oil

International Organizations at the end of the Second l;Jorld vhlr, in 1945- The pressing
issue was no longer the prqblem of security, as i.t had been at Dumbar-ton Oaks, but
rather, as Jean-Berl1ard Marie said, Ilthe establishment of pear e and economic and social
cc--oper-a'tj on'' ,

ThEi atmosphere at that time was conduc.ive to an advance in human rights. The
Africans, for their part, were obsessed by their economic backwardness, the fragile
nat ure of their independence, the need to fin.d unity and the persistence of
colonialism in their continent. This was reflected in a m'11tiplicity of commissions
of an economic character and in an insistence on the principle of non-d uterf'er-ence in
the. domestic affairs of States.

It is, therefore, probable 'chat African states VJOLllO. more readily accept an
. institution for tho promotion of human rig.hts aud , more particularly, of economic,
social and cuI t'J.ral rights. But are their fears not now out of date? The Commission
01:. Human Ri.gh t.s , whi.ch had been somewhat r-e'l.ucbarrt to deal with violations of human
rights in African States outside Sout.h Africa, Namibiaal1c1 Zimbabwe, finally responded
to certain alarming a.it ua't Lons by, taking up cases which had been condemned by states \
non-governmental organizations and. the mass media.
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The p.ro cedune provided for by Eco nomi,c and. Social Council resolution 1503 (XLVIII)
has beetl applied since 19'74 and from the at.at.ement.s wh.i.ch the Chairrnan of the Commission
011 Human Rights now makes on the confidential decisions taken1Jy the Commission? it
woul.d appear that for three or foun years "lOW actions along the lines indicated by
reeolutio ,l 1503 (XIJVIII) have 'been taken against several Afr-ican States. Those
actions were decided on by the Commission, brrb there had already lJeen public discussion
dra.WLlg attention to and condemning 1,..,rhat were claimed to be massive violations of human
rights in one count-ry or ano bher',

Moreover? Vie have had the recent case of the Contral Africall Empire which, as a
resLl.lt of allegatioils of massive violations of human rights, agreed to receive a
commission of Afrioan jud.ges to inqnire Lnbo the truth of the facts alleged.

'I'hus it appears that, contrary to what one might expect, African couutr.i es do not
recoil from action to protect human rights. That consideration should lead us to
avoid having to choose between promotion .·arid protection. A coherent African system
for safeguarding human rights and freedoms should be a system providing information,
the collection and circulation of documerrt s , tra:i.l1ing? educatd ou, refresher courses,
s tud.i.es , coueul.t atdon and advi.ce , but also one of prevention, conciliation, mediation
and red.ress, thus joil'li.ng promotion to protectioll by 'ltlid.eaing the scope of both.

Ill. AFRICJtN COMMISSION ON Inn~LN RIGHTS
,., - - ,. . -_._ ~ ~ . . - .. _- -. - -.- . ..

Al t.hough inter-African ongana are nurneroue , they do not LncLude an Lns t i tution
concerning' human rights. The idea of eat ab'Li.slu ng an African commission on human
rights was born at Lagos , in January 1961, on the occas.ion of the first meeting of
African. jurists. TIlB,t idea was taken, up again several times, more particularly at
the United. Nations seminars 011 human rights held at Dakar in 1966, at Cairo in 1969 and
at Dar es Salaam in 1973. So far, calls for action (ailCl even recently those of the
Commission on Humar- Rj,ghts), have fallen on d.eaf eara , Thus the historical background
to the African commi.sai.on on human :rights is as ;ret scanty. One can only mention the
urrt i rf.ng efforts of the United Nations, the latest of which is the convening of the
present seminar as a resnl t of 0. General Aaaembl.y resolution.

However, it seems wor-th d.ravring attention to a recent private initiative. In
September 1~J78? the Lnt.e rnat.toual. Commission of ,Tllrists, in co-operation i'Tith 'bhe
Senegalose Association for Legal Study and Research, organized a seminar at Dakar on
development and human rights. The work of that semi.nar went beyond the doctrinal
framework of an analysis of the concept of devel.opmorrt in the light of human rights and
vice versa, and the participants submi.tted the situation of human rights in Africa to a
thorough examination.

On reading the conclusions and recommendations of this aemi.nar , one can clearly see
that their au'thor'awe.re not seeking to cover up or to jl1stify the violations of human
rights committed in various p'l aces , as had been doie .i.n 1~66 and in 1967. On the
contrary, they expressed -the ojii.ni on that economic 8,1,(1 social developme:lt is a buman
rights. 1;lhile not making any malicious accuaat i.ous , they recognized the fundame nba.L
and urgent nature of the problem and, among other solutions, they advocated the
establishment of an African commiss:Lon on human ri.ghts.
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Paragraph 16 of the conclnsions and recommendations of the semi nar states:

I1The Seminar reQuested the Organizatiotl of Africal1 Unity and all 1,frican states
to do their utmost to establish a system for the safeguard and supervision of
human rj.ghts in Africa. It recommended: .

(a) The conc'Lus i ou , at the pan-African level ~ of a couverrtaon on human
righ-tsi

(b) .The es tablLshment of subregional i "stlt ...,tes or' human rights' to provide
information. and alert public opinion;

(c) The establishment of one or more illter-Africar.. commissions on human
rights, composed of independent judges and entrusted with dealing -with all
petit Lons concerning violations of hunan rights i

(d) The establishment, in Africa.n States, of mass organizations for the .:
effective protection of human rights."

For its' part, the United Nations has for several years been maki ng discre,et"yet
clear calls for the establishment of an African commission on human rights. r.£he
Conunission on Human, Rights, in resolution 24 (XXXIV)" rGql,~ested the Secretary-General
to take appropriate steps' to give the Organization,ol African Unity, if it so requests?
auch assistance as it may require in facilitating the establishment of a regional '
commission 011 human rights for Africa.

For the moment" however, this appeal has met -with no response other than the private
initiatives ",e have merrt i.oued ,

The present aituatLo» regarding institutions for the protection' of human rights in
Africa is, thus, easily described? since no specific measures have been taken and the
f'r'amework itself has barely bee~l out.l.Lned,. . The main concern of the new states of Africa
is not human rights, but political and, economic independence. The Charter of the
Organization of African Unity stipulates in. its secou.d preambnlar paragraph that "it is
the inalienable right of all people to control their own destiny ll .

The Heads of State and Government, meetillg in Addis Ababa Ln May 1963, declared
their determ.L~ation(pl3,ragTaph7) to combat neo-coloni,alism i,r:all its forms. As a
result, article ;n, paragraph l( d) of the Charter cites the eraclication of all forms
of colonialism from Africa as being one of the purposes of the Organization•.

Further, article III lists among the principles which Member States declare essential
in pursut t of the purposes of the Organization: "abao'Iute dedication to the total
emancipation of the African territories which are still dependerrb'! , The right of
peoples to self-cl.etermiGation had not been included in the Universal Declaration of'
Human Rights, but as. 8, ,reSUlt of the l..mtiring e:('forts of the nev African states, it has
'HOn. a special place within the United Nations.

Thus, resolutiol1sl514 (XV) and 2625 (XXV) (the first 011 decolonization and the
second on friendly relations among States) have resulted, as Sa1.mon says, in the right of
peoples to self-determinatioll being today unquestionably recognized as a right and as
forming part of international law. It is expressly mentioned in the 1966 Covenants.



t'.R/Liberia/1979/EP.2
page 14

It seems, then, that the lSrical-L cou.rbr-i.es have succeeded in glvlng the right to
self-determination an Lmpcrtance ilHhin the Urii.bed Nations equal to that accorded to it
in OAT]_ Ln its fight against colonialism, OAp: has establishecl an organ which could be
included among the Lns hi.tuti ona for the protection of human rights, namely, the
Co~orcU.natirlg Committee for ·the Liberation of Africa. The Administrative
Seeretary-Gc;lL1eral of OATJ wrote ill 1972 that at the;Lr very first h.i.sbor-i,c meeting at
Ao.dis Ababa in 1963, oie of the first ads of the Heads of state and Government was to
give practioal expression to thej.r concern 'to bring about the total liberation of the
continerrt by establishing the Co-ordinating Committee for the Liberation of Africa to
co-ordinate and harmonize the strne-r,le of na td cna'L liberation movements, to channel and
co-ordinate assistance to freedom fighters so as to enable them to regain the
independence and soverei.grrty of wh.ich t.hey had been deprived.

2. Profile of the Commission

The Dakar seminar r-ecommends both the' conc'l uai.on of a converrt i.on on human rights
and the establishment of one or more inter-African commi.aai.ons on human rights_ This
recommendation immedia:telyraises a number of problems. Is it necessary to have both
a corrverrt i.on and one or more commissions? If so, are separate instruments necessary?
Thirdly, shoul.d the commission or comrni.asi.o ns be estab1ished within OAU or by an
appropr-Labe Lns t r-ume.rt? .

(a) But above all, an answer mus t be found to the quos td.ou raised by
Dean Tbr-ah.irna Fall at the Dakar seminar 0~1 development and human rights: "Which human
rights?l1

Hoeine Ait-Ahmed begins his thesis on "human rights in the Charter and practice of
the OAUIf by the .following quotation from Rene Dnmontn "Tl-ie Declaration of Human Rights
was not vrritten .for 'b'Lacka". This idea is reflected in' the opinions of several African
political leaders. In practice, it amounts to a ca1l for an "African Declaration of
Human Rights".

One couLd expa'b.ia'be on the Clan.gers of a prol trerat.i.on of declarations of human
rights, which might result in wor"!_o-wide corrtr-adi.ctf.ona and even in weakening the
urii.versal character of the Declaration of 10 December 1948.

Neverthe1ess, human ri€~hts a1ways have a dimension measurable by the history ~

civilization and aspirations of the people concerned. That was what Karel Vasak meant
when he wrote: "The eupr-anatrloua'l elements in the European Convention 011 Human Rights
could not be maantai ued for long in an organic framework which was purely
ii1tergovernm.ental or did not pos tu'latie that it would itself be superseded as' a result of
the process of legal and even consti tut t onal. integration".

•.

In other vToro"s, an institution for the protecti.on of human rights cannot be
isolated from the ideological context on which it is based. . Europe and the Americas
have had their deolar-at.i.one of human rights: . Africa must have its own, which should
take due account of its concerns and aepiration,s_ In other words, development,
decolonization, the elimin.ation of racial discrimination and the duties of the individual ~
vis-a.-vis the community will have to have an important place in such a declaration and
it will be essential not to omit those concepts from the list of the rights to be
protected.· 4
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Above all, however j it will be necessary to go beyond the conflict between state
and individual, hUman rights and power, and to find a new concept of fundamental.human
rights and freedoms adapted to African society.

In a book devoted to Japanese legal thought, Noda noted that lithe East conceives
Law as a collection of measures for the protection both of the individual and of the
communi, t y", whereas the West still sees law in terms of conflict and human :rights as
a conflict be-G1>1een bhe j.ndividD.al ana the state.

It should also be noted that there is all too often a tendency to stress civil and
political rights to the detriment of economic, social and cultural rights.

We must [So 'beyond the conflict between human. rights and vpub'l i,o authorities and
Lnc'l ude both w.i.thina CODT10n objective. The object of the state is, 'after all, to ensure
that everyone can have acceptable and. continually improving conditions of life. That,
ul.t i.ma'Ee'Ly, is what the various civil and political, economic, social and cultural
rights amount to; the final aim is development.

Cb) The experience of the American states shows that it is perhaps easier to
establish a commission before taking on the task of preparing an African convention on
human rights. The rulings of a commission could be of considerable help to those
called on to draft an African convention on human rights. However , there is nothing
to prevent negot i a't i.one being started immediately for the signature of such a convention.
The Secretary-General of GAD could be invited to prepare a preliminary draft which, on
the invitation of one state, could fo:pn·the basis of discnssion among the other' states.
In any case~ the establishment of a commission on human rights is certainly the'most
urgent need., This commission could be included among the other GAU commissions and be
based on a decision taken by the Conference of Heads of state. In any event, the GAD
secretariat should be associated with the preparation of the draft.

(c) Hav i ng thus suggested answer-s to the first two questions which we raised, we
will now consider whether the commission should have a dual role: promotion and
protection. It will have to collect, put together, file and analyse information and,
J.n so far as the information does not contain any accueatiion concerning violations of
human rights~ circulate it among the GAD states, specialized agencies, regional and
governmental organisat t ona.

The Commi.aad on will have to nndertake systematic research; it will have to have
its own publications; it must play an effective role in education and training and it
will have to organize training courses, conferences, seminars and symposiums and foster
the establishment of national institutions.

The Commission will have to act as advisory body to GAD on the African converrbi.on
on. human. rights and also on human rights problems j.11 general in the region and
throughout the wor1d. states must be able to refer human rights violations to the
commission.

(d.) Ibrahima Fall proposes that the existing African subregional structures should
be used to create subregional commissions. He doubts 1>Thether a ai.ugl,e commission would
readily fit into the African framework, with its doctrinal conflicts and political
divisions.
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We believe that the difficulty is a real one. On the other hand, however, we
conaide r that, despite their ideological differences, the African countries vlhether
"moderate" or "progressive" all have the same feelings of mistrust of the European
sy:stem.in its existing form and a determination to create something adapted to African
concepts and needs.

We must therefore not be discouraged by ideological differences.
Afrioan commission on human rights vii th continent-wide jurisdiction.

IV. CONCLUBION
~. ~ - _... . . -....

We mlJ:st have an

Tradi tional Africa respected human rights. Colonial Africa learned "GO its cost
that di.a cni.mina.ti on vaud arbitrariness were common methods of government. The Afrioa
of too,ay, while avoiding any distortion of its true character Lmpoaed on it by
foreigners, muat not. tal-CB refuge in, passivity by trying systematically to ignore the
pnobl em of human rights. That problem exists and jnnat , therefore, be solved. But.
the form its solution takes must be compatible "THh the African concept of law and aim
at providing a positive answer to the legitimate aspirations of the African peoples.

Tradi tional Africa .onl.y knew the gToup and the personage. However', the individual
has ente;red present-:o.ay Africali society 'and we cannot but protect him•

. These two essential elements, tradition and community, modernism and the
. .Lnd.i.vi.dua.l , must be combined into a whole, so as to. reinvent a coherent system for

the promotion and protection of human rights which the p80plos of Africa and the world
are impatiently awaiting.

',J,


