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Chapter 1
INTRODUCTION

At its third session the Internatione! Law Commission decided to give its
draft on the continental shelf and related sudbjects the publicity referred to in
article 16, paragraph (g), of its Statute (Report of the Commission covering the
worx of its third session, Offiecial records of the General Assembly: sixth
session, supplement No. 9, A/1858, paragraph 78 and arnex; also A/CN.4/k9).

In pursuance of this decision, the Secretiary-General communicated the
Commission's réquest to the governments of all Merbers of the United Nations by
e eircular leiter dated 28 November 1751,

By U Auguet 1952, the 3Secretary-General had received comments on'the above-
mentioned draft articles from the governments of {ourteen States Members of the
United Nations. These observetlons wers reproduced im docuzents A/CE.A/35 and ;
Addenda 1 to 4,

At its fourth session, the Inte:"n'a.f:;cnal “aw Ccrmission deferred consideratiom
of thege replies to ite fifth session and iavited these governments vhich had not
yet submitted their comments to do so within & recsonable time,

By 1 January 1952 the Seeretary-General had receiveé comments from the
governments of sixteen Member Jtates in reply ¢o this invitation (Addenda 5.,.).
In accordance with article 16 of its sStatute the Jecretary-General gzve the

Commissionts draft all necessary publicity,

The Internstional Bar Assoclation discussed the International Lav Scsmission?
draft at i%s conference held in Madrid frem 14 te 2j July 1952, Reports were
submitted by Messrs, de Azcarrsgna, Enomoto, Gidel, Menzel and Vallat,

The International Law Association discussed this draft at its conference
held at Lucerme from 31 August to 6 September, At the request of the Emcv:\nvc
Council of the Association, the special rapporteur had transkitted to the
conference a progress report, dated 6 June 1352, 2n the work on the 'wob).u of
the continental shelf, and he supplemented this report orally during the sessiom
at Lucerne. As a result of the dlscussion, the Executive Council decided to set §
up & commission under the chalrmanship of Professor C.H.M. Waldock to examine the |
subject, particularly in its technical and legal aspects, taking fato careful ‘
consideration the Uost waluadle woris o1 he Internitional Law Coumission of the

Uma Nations,




The first Hispano-luso-American Congress, vhich met in Madrid from 2 to 12
Octoder 1951, also dealt with the question 6f the continental shelf, though
this problem was not oa its agenda, At this Congress, vhich vas presided over
by Professor Barbosa de Msgalhses, of Portugal, Mr. Lucio M, Moreno Quintans,
of Argentina, sultmitted the following draft resolution on the territorial sz2a
and the continental shelf;

"When the territory of a State extends bensath the se. as the
continental shelf, the territorial ses shall extend from lov-wvater mark
for the entire extent of the aforesaid shalf. Where there is an
‘epicontinental es2e!, the contiguous zone shall be measured from its
outer limit."”

After thie proposal had been discussed in the competent commission and at
one of the plenary meetings of the congress, it wvas decided to defer the question
until the following meeting, vhich will be held gt Sao Paulo (Brszil) in October
1953.

The matter was also takem up dy the Inter-American Bar Association at its
seveath session, reports being submitted by Mr, Joseph Walter Bingham, by
Mr, 3eary F. Holland and by Mr. Alvaroc Alvarez Gilerdoni, Mr, Pedro Fernandesg y
Feraandez and iir. Osvaldo Soriano Mesia, of Uruguay. These three reports nerely
deal with pert of the govermmental material and propose resolutions similar to
those dvafted by the International Lav Commission of the United Nations. The
Congress to.k no decision and deferred the question to the next uuion.y

The International Lav Commissionts draft wes analysed wery thoroughly ia
"The Coatinental Shelf”, by Captein M.W. Mouton, a book awarded the Grotius
Prize of the Institute of International Lav on the una~imous recomsendation of
a jury composed of Messrs. Gidel and Lsuterpacht and the author of this report.
A book by Mr. de Azcarrags, la plataforms submarinc y el derecho intsrnacional,
vas avarded an honourable mention, and has been published in Spanish (1952),

A bibliography covering the pericd from the Commission®s third to its £ifth
session is appended to this report; bhowewer, very fevw authors have examined the
- Conmissionts draft in detail,

3
1
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F )/ Azcarraga. la plataforma submerina, p. 154,
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lastly, the rapporteur would drav attention tc an arbitral decision in whied
~ the International lav Commigsion'e draft articles were examined. This vas &n
~ arbitration case between “etroleum Develovment {Trucial Coast) Ltd. and Hie
- Excellency Sheikh Shakhbut bin Sultan la‘id, Scvereign of Abu Dhabi and its
 Dependenciec. The eole arbitrator wae the Right Hon. Lord Asquith of
~ Bishopatone; the rroceeling: were held frcm 21 to 28 August 1951.

In ite revort on the work of its fourth session the Internationsl lLavw

~ Commission invited the rapporteur to study all repliee frum governments as well

as ccwpents drought about by the publication of the draft articles, and to sudmit
 to the Commiseion, at ite sixth session, a final report on the continental shelf
esd related sudbjecte, so that the Carmiseion might, after considering and modifying
1t eo far as might be deemed necessary, adopt it with a riev to sudmission to the
jenerel Assemdly.

In response to that invitation, the rapportewr has the honour to submit thie
report to the Commiseion. Hie ohaorn:ticne are profacid by a conspectus of the
compents elicited oy the paragraphe of the Commiszion's repoart. He has deen
obliged to confine himeelf o relatively brief citations; for complete
information on the content of the suggestive observations made by the various
goverments and cammwentatorg, thoir replies and comments should be read in axtenso.
) The rapporteur possessee Gly & provieional record,drawn up by the conference
secretariat, of the disucesione during the International law Association's
moeting at Lucerne. In presenting the surmariee of the various estatements,
therofore, he does not veuch for their accuracy.

The page-numbers sfter the author's names refer to warks cited in the

bibliography.




CHAPTER I1

SUMYARY OF COMMENTS ON THE DRAFT ARTICLES ON THE CONTINENTAL
SHELF AND RELATED SUBJECTS

A. Appraisal of the Commission's report as a whole

BRAZIL

The Brazilian Government wi.hes to praise the Commission for the thoroughness
and quality of the research it undertook on such a new and controversial matter,
where customary law and interrational practice are still lackin;. The Brazilian
Government accepts, in principle, the conclusions Te2ched by the .JInternatianal
Lew Commission, embodied in the draft erticles, and regards them as a very
valuable contribution for the future definition of the international regime of

the continental shelf.

CHILE

The Government of Chile congratulates the Commission on having prepared
draft articles on the highly-specialized subject of the continental shelf,

This Govermment, however, feels bound to object to some of the provisions
of thegse draft articles, particularly in rezard to;

(1) the legal concept of the continental shelf;

(2) the nature of the rights whi.h may be exercised by a State over the

submarine she’f adjecent to its territory;

(3) the lezal stetus of the waters overlying the sea-bed and subsoil; and

(4) suvjects related to the continental shalf.

DENMARK

The draft is considered a proper basis for negotlstions on this subject.

It is considered particularly valuable that ii has succeeded in obviating the
difficulties involved by the controversial question of the extent of territorial
waters., By refraining from fixing any definite geographical limit to the

extent of the shelf into the sea, differences of opinion have been precluded on
that point. The avoidance of any reference to sovereignty in the esteblished

sense of the word is another useful aspect of the draft which refers only to an
exclusive right to exploration and exploitation without involving, for instance,
the question of the status of such areas during conditions of war and neut.ralit‘y..T
.. ‘
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The media through which the d&raft thus reaches a practicsble arrangement cannot,
| however, be considered & final solution to the problems as far as Denzark is

 concerned,

ECUADOR

The concept of the continental shelf or continental platform, as contained
i{n this article, is qualified by two conditions: that the shelf be outside the
area of territorial waters, and that it admit of the exploitation of the sea-bed
and subsoil, .

This concept 1s not entirely in accord wvith articles 1 and 2 of the

Legislative Decree of 6 November 1950 approved by the National Congress of
Ecusdor, which does not subject the continental shelf to these two conditions.

ISRAEL -

The Covernment of Israsl is constrained to note with swprise that it is now
asked to submit its comments from the point of ﬁw of progressive development,
and not from that of codification. This absence of clarity is the more to be
regretted having regard for the valusble preliminaxy work vhich has been
performed in this sphere by the Internstional Law Commiasion and its special
rapporteur, Professor Francois, as well as hy the Secretariat,

The Netherlands Government sndorsse the principles underlying the ruies
proposed by the Internaticnal Lew Comminsion.

L]

HORWAY

The draft articles make a sharp digtinction between the righte of the
coastal State over the resources of the sea-bed snd mbroll on the one hand
and of its rights over the fishery rescure~s &f the superjesent vatera on the
other, But are thers any ~rxora for making o % a sharp distinction? The
comnentaries of the # 1  ticlas 40 not explein in a GQRIINCing way why
this should be necespary...it 18 nct at sll certain that it will be appropriate

to establish.a particular sst of rules for the continental shelf,



PHILIPPINES

In general, the text of the draft articles and commentariez therson are
:éwell-drm and well elucidated.

YUGOSLAVIA

As 8 principle, the Government of the FPRY accepts the idea of establishing
the "continental shelf" under which the coastal States would have certain
| specified rights and duties. It also expresses its recognition to the
- Internationel Lav Cormission for its endeavours in this regard. As to the
~ details, however, the Government of the Federel Peoplefs Republic of Yugoslavia
does not agree vith some provisions of the said draft... '

JCELAND

The Icelandic Government is unable to agree with these viewvs... The
Commission has not yet circulated its report on the question of territorial
vaters, Neverthelese, in its report on the regime of the high seas it scems
to have prejudiced the igsue, For in Part I, Article 1, of its araft, the
Commission seems to have taken for granted that the "continental shelf”, es
defined by it, is situated ocutside territorial vaters. And how far do
territorial wvaters extend? The Commission does not eay...

Thé Icelandic Government considers itself entitled and indeed bound
10 take all necessary steps on a unilateral btesis to preserve these resourdss
and 13 daing so as shown by the attached documents, It considers that it is
unreali~cic thrt foreignere can be prevented from pumping oil from the
contine ol ahell but that they cannot in the ssme menner be prevented from
destroying other resources which are based on the same sea-bed, .

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IREIAND

In the opinion of Her Majesty's Government the draft articles oo the
contingntal shelf and related subjects contained as an Annex to Chapter VIT
(Régime of the High Seas) of the report of the IIC covering its third seasion,
are a credit to the Commiesion and a valuable contridution tovards the
00d" "ic~tion of the lew of the ses...
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.. Ber Majesty's Mrutnt also aote that at its second session the Commiseion
thought it could, for the time being, leave aside all those subjects falling for

study by other United Rations organs or by the specialized agencies. Her
! Majesty's Government consider this ves a vise decision as enmabling the Commiseion

 generally to concentrste on the task of codifying the existing law, whilst leaving

" to other United Nations organs or the specializrd agencies the tesk of initisting
' stulies in matters not yet regulated by internstional law, such as fishery

conservation outsids territorial waters and pollution, .

L 4

UNTTED STATES OF AMERICA
«s.the Govermment of the Unitad States is in genaal agresment with the

~ prineiples vhich appear to inspire the draft articles of Part I, Continental

mBQOQ

.o o the Swedish Qovernment is of opinioa that the provisicns conoerning
the continental shelf proposed by the Internatioral Law Commission, as contsined

in Part I of the dreft, are faiily satisfactory in several yespscts.

BYRIA
«..these articles have been apprevad, in principle, by the cw
authorities of 8yria.
FRANCE

The French Government would like first of all to pay a tributs to the
International Lew Commission for its efforts in studying & new apd controvers

topumghicmtuntcmdwinmmm nmumsmme

mmamamu.mmMWMMammmm
reconciliation of the divergent views which still prevail in this ares of

intermational meritime lar. To their credit, the draft ertfcles neither chcllemge

the peincipls of the freedom of the sess, vhich must coatimue to be the besic
Nh,mdothcygnmmthnuﬁ-of territorial waters,

. e
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The French Government wishes to offer one final comment which relates both

 to the provisions dealing with the continental shelf and to those concerning

5 the related subjects. It is to be noted that while provisgion is made for a

. system of general regulatory and policing measures, no mention s made Gf the

- conditions which are to govern the supervision of these measures, Yet the

question of supervision raises a good many difficulties of & national and
international character (prestical methods for exercising it, financial costs,
apportionment cf financial responsibility, etc.) and it is difficult to take e
position on any of the articles in question until some further particulars, wvith
explanations, concerning th_io general problem are obtained,
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INTERNATIONAL BAR ASSOCIATION

Madrid, 1952

! Resolution:

The fourth Conference of the I.B.A.
Takes vleacure in commending the International Lew Commission's work on

the subject of the continental shelf;

Concurs in the essential princivles formulated by the Internmational lLaw
Comniesion in ite draft or July 1951 (articles 2 et seg.); but

Reserves its pvocition with regard to the definitiom of the continental
shelf (article 1); and

Expresses the hope that governments will communicate their views on the
International Law Cowmission's draft articles at the earliest possible date,
in orésr that poeitivé rules of international law may be ecstablished as soon
ag pogeible in a matter which is of great importance for international progrese.

INTERNATIONAL LAW ASSOCIATION

Lucerne Conference
Sentember 1¢52

Resolution:

"that the vhole question dealt with in Prof. Francoi:’ report and the
various views expressed during the discussicn shculd be referred by the
Executive Council to a new committee for congideration and report .

Executive Council
November 1952

A nev Commiesion is forred under the Chairmanship of Prof. C. H. M. Waldock.
The Commission ie directed to examine the question particularly in its technical
and legal aspects taking into careful cons:deration the moet valuable work of
the International Law Compiseion of the United Nations.



B. CONNEXIONS WITH THE PROBLEM OF THE TERRITORIAL SEA

DEIMARK

It js considered particularly valuable that it has succeeded in obviating the
.difficulties involved by the controversial question of the extent of territorial

waters.

ISRAEL

1t seems evident that in due course the articles now being considered will
have to be integrated into a more comprehensive text, which will be largely
colificatory. For example, all the matters discussed in document A/CN.4/49 in
point of fact will stand in direct relationship with the menner, yet to be
indicated by the Commission, for the determination of what it calls "Territorial
Waters", and it is difficult to assess the full import of the draft articles
nov uaxder discussion in isolation,..

For this reason it 1s suggested that the International Law Commission
conglder deferring further consideration of the draft articles contained in
document A/CN.4/4L9 and the commente of Governments thereon for the time being,
and concentrate on completing its work of codification on the law of the high

" seas and territorial waters. In this connexion it can be tHioted that the
Commission itself regards it necessary to perform its work in phases .
_(official documents of the General Assembly; Fifth session, Supplement No. 12,
A/1316, paragraph 183). The Govermnment of Israel finds itself in sgreement with
- this approach, but believes that ultimately the whole work of the Commission on
these two topics will have to be discussed as a single phase, either in the
General Assembly itself or in a specially convened diplomatic conference,

ICELAND

At the General Assembly of the United Mations in 1949 the Iceiandic delegation
pointed out that it would not be sufficient for the IIC to study the regime of the
high seas as proposed by the Commission itself and that it would be necessary for
it to study also the other side of the problem, i.e. the question where the high
sea~ started, or, in other words, the regime of territorial waters. In that way
the entire problem, incluwding the problem of contiguous zones would be covered.

-

o - o o R i b e A d e e s £
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% UNITED KINGDOM OF GREAT BRITAIN AND NORTHERI IRELAND

Her Majesty's Govermment note that at its second session the Commisgion
 decided to prcceed to the codification of the law of the sea by stages and that
| at its third session it decided to Initiate work on the regime of territorial
vaters. In the opinion of Her Majesty's GCovernment the questions of the regime
. of the high seas and of the regime of territorial waters have now tended to
t become so inter-connected that, .t this stage of the Commission's work, it is

not possible for governments to express more than tentative comments,

Her Majesty's Government will await, however, with very great interest the
Commiseion's report on the regime of territorial waters and hope to be able
to cffer more extended comments thereafter.

SWEDEN

veolt 15 difficult to form a final opinion on them before knowing how the
question of the extent of territorial waterse is to be settled internationally.
In this connexion, the ‘Swedish Government wigshes to stress its view that nome of
the interests which the draft is desisned to safeguard, be it the exploitaticm of
the regources of the continental shelf, the conservation of the resources of the
gea or any other interest, should serve as a pretext for extending territorial
vaters beyond the traditionally accepted limits,

!
) C. COMMENTS ON THE ARTICLES
Part I. Continental Shelf .

Article 1
Comments Nos. 1 and 2,
CHILE

The International Law Commissiont!s conclusions on this point appear to the
Chilean Government to be correct and acceptable, for geology, vhile it may
influence law to some extent, cannot impose principles upon it,
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ISRAEL

. The Government of Israel 18 inclined to agree with the suggestion advanced
by the International Law Commission in draft article 1 of Part I of document
A/CN.4 /49, that the legal definition of the concept of the continental shelf
should be divorced from the geoclogical and scientific definition,

[

SWEDEN

It s.eems true to say that for purposes of regulation, the essentiul point
is that the superjacent waters should be shallow enough to admit of exploitation
of the natural resources of the sea-bed and subsoil, and not that the sea-bed
shculd form a "plateau” or "shelf"”,

GIDEL (p. 5)

The Internstional law Commission therefore very properly decided that
for the purposes of the legal study on which it wes engaged, the geological
concept of the continental shelf should be put aside.

VALIAT (I.B.A.)

Lawryers cannot accept thc geographers' concept and the expression
"continental shelf®, thouzh convenient, is a misnower,..

Tha idea of a continental shelf is, at least in origin, a geographic
gsological conception. There are, nevertheless, serious objections to
sceopting this form of definition for legel pwposes... Moreover, the
claim to rights over the continental shelf is besed jJust as much on
economic and even security grounds as on the dictates of geography or
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GIDEL (p. 7)

The advantage of retaining the expresson "continental shelf” ig that this
calls to mind clearly a number of ccacepts which are already well established,,.

With all due respect to those writers who favour or use it and despite the
fact that it appears in the Anglo-Venez >lan Treaty of 1942, the term "submarine
areas", or the even more dubious "submarine regions", is not to0 be recommended.,.

The expression "epicontinental belt" (proposed by J. Andrassy) is open to

criticism,
BRASKOVIC (I.L.A.)

Might not the French expression "zone epicontinentale” ("epicontinental belt"
in English) be acceptable? This term would lend itself easily to translation

into other languages.

VALLAT (I.B.A.)

It might be possible to find a more accurate expression than “continental
shelf”, but its use has become so general that it may be wiser not to try to

coin a new phrase.
DE AZCARRAGA (I.B.A.)

We consider that the term "submerine shelf" should be employed and
"continental shelf" abandoned, because in some cases what is meant is an insular
shelf, and the expression we are proposing would obviate any difficulties that
might arise in connexion with areas with shallow vaters. And esince the coastal
State has the exclusive right to explore and exploit the part of the submarine
shelf underlying the territorial waters, we refer only to the part of the shelf
beyond the outer limits of the territorial waters, i.e. what we call the
spijurisdictional (or ultrajurisdictional) shelf,

See also: Ia plataforma submarina, paze 215.

MOUTCH (. 45)
The term "continental shelf" being of geographical, oceancegraphical or
geological origin, should not be used in law with quite a different meaning.
If ve could adopt the name "shelf" and leave the adjective "continental®,
it vould be & conception which wnuld mean the same in geography, oceanography and
geology as it will mean in law,
It would comprige outer shelves, inner shelves and insular shelves., It seems

to us, that using this term would meke lengthy definitions quite unnecessary.
Comment No, 4 “
—— Soc de Azcarragats observations, No. 3.

2
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Comments Nos. 5 and 6

BRAZIL

In regard to article 1, the Brazilian Government feels that the Commission
should further explore the possibility of establishinz, at least on a provisional
basis, a more precise limit for the continental shelf.

CHILE

The depth lirit of 200 miTes has Dmon ~liminated from ¢ definitiod and
replaced by the modern legal idea that the sea-bed and subsoil may be exploited,

As the commentary on article 1 so properly remarks, technical dsvelopments
in the near future might make it possible to exploit intsnsively the natural
resources of the sea-bed and subsoil, vhatever thea depth of the superjacent
waters,

DENMARK

By refraining from fixing any definite geographical limit to the extent of
the shelf inte the sea, differences of opinion have biun precluded on that point.

ECUADCR

This concept is not entirely in accord with articles 1 and 2 of the
Legislative Decree of 6 November 1950 approved by the National Congress of
Ecuador, vhich does not subject the continental shelf to these two canditions.
Our continental sghelf, which is limited to submerged land contiguous to
continental territory where the depth of the superjacent waters docs not
exceed 200 metres, lies partly within and partly beyond the aree of territorial
vaters, Nor Coes its existence depend simply upon vhether the depth of the
superjacent waters admits exploitation of the nmatural resources of ths sea-bed
and subsoil, as stipulsated in the International Law Commission's formuls. The
Act says simply that the continental shelf or platform contiguous to Ecuadorean
cossts, " and all or any part of the vealth it contains, belong to the State...”.
The Commission will only recognize the continental shelf if its naturel resources
can be exploited; in Ecusdorean law the right of expleitaticn is inherent m
the recognition of the State's Jurisdiction over the ghelf.
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NoTHERLAINDS

Althouch the Netherl-als Goveraazu® has no serious objection to this
article, !t woldars wueclher

w des e

£ linit of 200 metres in depth would not place the
law cn a surer foundesion and vrevent unlimlited expansion in the future,

NORVAY

This definition may be 4 :vate as long as one is dealing with the

CoLiviNeNTd. G veu U. COWaWléy Ul.uc.ing on the great oceans.

But when
several counirien

ore contisuous tu oaz shallow sea, the definition seems
inadeguatc.,

TUGOSLAVIA

merefore, the Yuposlav Gov.rnment insists that the boundary of the

continental shelf rhiould be chonged in the manner to determine as continental
gshelves all cze o

> .5 ¢l sea=bed and subscil covered by water not deeper than
200 metres,

ICLLAID

A% prescnt, the limit of th: con*inental shelf may be considered as hctng
established precicely at a depth of 10C fathoms,
necessary to carry out the most corelul

1 investigations in order to establish
whether this limit should be determincd at a different depth

IE 111, hawcv'e;, be

UNITED KINGDOM O \T BRITAIN AND NDRTHERN IRELAND

Suggestzd arendment: Delete "where the depth of the superjacent vaters

adnits of the explouitation of the na’ural resources of the sea-bed and subsoil®
and substitute o5 fer as the 100 fathaom line”.

Comment; Her Majesty's Gswernrent ag-ee that, whatever the precise

geological meaning of tha Scrm “coatineontal shelf", this term should contime

t0 be used in interrational 1 # €0 cover thone submarine ircal over vhich the
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coastal State (vhich may be an island as well as a State forming part of a
"continent”) 1s entitled to exercise sovereignty.

Her Majesty’s Government consider, however, that the definition adopted
by the Commission of "continental shelf" in the legal sense is too vegue and
is suscepiible of abuse,

The formula *Where the depth of the superjacent waters admits of the
exploitation of the natural resources of t‘né sea-bed and subsoil™ might easily
provoke international disputes., Just as in the case of the superjacent waters
it became necessary to establish a fised limit of distance for the extent of the
territorial sea, so in the case of the sea-bed and subsoil it is essential from
the practical point of view tc esteblish a fixed limit of depth for the extent
of the continental shelf under the sovereignty of the coastal State.

Her Majesty's Government consider that State practice is sufficiently
uniform to justifly fixing this limit at the 100 fathom line. Consequently, in
the view of Her Msajesty's Government, every State is entitled to exercise
3overeignty over the sea-bed and subsoil off its coasts as far as the first
point at which the depth of the water becomes 100 fathoms, regardless of the
fact whether this sea-bed and subsoil constitute a continental shelf in the
. geclogical sense or not,

Her Majesty's Government sympathize with the cdesire of the Commission to
establish a more flexible limit, 8o as not to preclude the possibility of
exploitation, when that becomes technically feasible, beyond the 100 fathonm
line, In their view, however, the 100 fathom line is likely to be sufficient
for all practical purposes for same time to come and, if practical considerations
ever necessitated a greater depth, the matter could be reconsidered later,
Although a flexible limit might have some advantage, it would seem preferable
on balance to secure as soon as possible international agreement on a fixed depth,
Her Majesty's Government might be prepared to consider 200 metres as an
alternative to 100 fathoms*# but they wish to place on record their opposition
to any system vhich would allot the continental shelf to coastal States on the*
bas{s of distance rather than depth and vhich would allot to coastal States
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subnerged plateaux (themselves possibly less than 100 fathoms below the water)
separated from the coast by a channel more than 100 fathoms deep., In the
opinion of Her Majesty's Government, such submerged platsaux are cither

res commnia capable of acquisition by preseription or res nullius capable.of
occupation and exploitation by any State accopding to the normal law of
occupation. Her Majesty's Government regard as illegal certain claims that
have bean made over the continental shelf on the basis of distance rather than

depth,

FRANCE

Although the definition admittedly avoids the drawback of 1n‘stlb111ty, it
appears to suffer from the de®ect of vagueness. It is arguable that it might be
better to contemplate a specified depth-limit of, say, three hundred metres, to
avoid having to change it too soon., A fixed limit would have ths further
advantage of ruling out any dispute concerning such vague concepts as the
ability of the coastal State to exploit the natural resources or the period
within wvhich it should be in a position to do so.

UNION OF SQUTH AFRICA

The Union Government feel that the definition of the Continental Shelf as
“the scu-Led nd subsoil of the submarine areas contiguous to the coast, tut
outside tnc area of territorial waters, vhere the depth of the superjacent
vaters admite of the exploitation of the natural resources of the ses~bed
and subsoil, 1is too elastic. If the test is to be the 'exploitability’ of
the sea-bed and subsoil then it seems cloar that with the advance of technical °
proficiency in vorking st increasing depths, the boundaries of the continental
shelf must be subject to continual revision. This vould tend to import
into the law an element of uncertainty vhich would be inimical to the orderly
development and exploitation of the continental shelf.




On the other hand, the Union Government recognizes that a rigid
definition of the Continental Shelf in terms of the depth of the superjacent
vaters may also be unsatisfactory in that whatever depth is decided upon must
be arbitrary and may in the course of time, and through the advance of
technical knowledge, cease to bear any relation to the needs and capacities of
the littoral State. In the circ mstances, the Union Govermment would prefer
to se¢ the Continental Shelf defined in terms of a maximm depth of 200
metres; but feel that provision should be made for reviewing this depth
at some future date, should technical considerations render such a reviev
pecessary.

GIDEL (p. 5)

Consequently, the extent of the continental shelf would necessarily be
uncertain and variable,

It would be uncertain, because al any given time and for any given
purpose the possibilities of exploitetion vary appreci¥bly in accordance with the
. degree of technical advancement the country concerned has attasined, and because
it is debatable whether the development of technique in the coastal State or in
some other country should be taken int-~ account,

Variable: because the extent of the continental shelf will constantly
change with the improvement of exploration and exploitation equipment and methods,

At present it is generally acknowledged that submarine natural resources can .
be exploited only at a depth of some thirty metres. It is somewhat surprising
to £ind the International Law Commission stating ttat it did not adopt a fixed
linit for the continental shelf in terys of the depth of the superjacent waters -



E, A/CK.L/60 ——————-——__

£ jugii sh
Page 22

R [ o

pore specifically the dspth of 200 metres, which, ae the Commissian states in
paragraph 6, “coincidea with that at which the continental ehelf, in the
geolegical serse, generally comcs to an end” - only becauss "such & limit would
have the disadvantage of instability”". "Technical developments in the near
future”, it adds, "might make it possidle to éxploit resources of the sea-bsd
at a depth of over 200 meires".

Whatever may be thought of this view of the value of ths 200-metre line as
& goophysical criterion or of thie somevhat optimietic technical prognoeis, it
is very difficult to accept the cancspt of the comtinental shelf and the method
of 1ts delimitation which the IZC has seen fit to approve - whether out of a
(-slre to limit the ::rlent of the continental shelf as far as poscidle for the
present or with the object of elioving for the greatest possible expension in the
future, it ie hard to say. )

One thing is certain: the ~riterion proposed by ¢he ILC does not offer the
uniformity, stability and unambiguity cseential to legal relatioms.

The most generallv acceptsd solution seems %o be that for legal purposes the
cantinental shelf should bs defin=d by a glven depth of water whaiever the
geophysical formaticn exieto erd i1ts width is such that the continental shelf

' extends beyond the outer limit .7 the ter~itoriel sca of the country in questiocn.

The 200-metre line, or, if praferred, the similar but not identical
100-fathom 1ine, has to rccammend !4 the fact that the 200-metre (or 100-fathom)
isobath is now shown on most charts.

There is no reasu why & coastal State should be ontitled to take advantage
of the fact that along iis coasts the fall-ofZ characterizirg the continental
shelf happens to occur at a greater depth than that conventionally established.
(The commission set up by the Inicrnational Law Association took the opposite
view in its report to the 1950 Copenhagen Conference).

The ILC rightiy disallowesd tie claims advarced by ceriain States to the
snjoyment o whether or not they had a continental sielf - of any rights which
pight come to be attached to ths existence of a continental shelf (indeed, of
overriding rights) up to a mshematical line formed by the terminal points at
sea of lines of a givsn lencth {raun horizemially from points on ths coast,

The concept of the ~ontinentsl sheli must remain attache? to a geophysical
formmtion 1n which depth is 2a seoantial oloment.
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Although the delimitation of the continentsl platform Ly the 200-metre or
100-fathom line would be generally suited to the end in wview, 1t would stili

leave certain thomy, if secondary, problems.,

VALIAT (I.BeA.)

The best conclusion sesms to be that the exact delimitation of the outer
boundary of the continental shelf must be left to the coastal State and that
the constal State may define the boundary as it sees £i% uc long as it conforus
approximately to the one hundred fathom line. International law does not
recognize the right of a coastal State to any part of the sea<bed or subsoil
beyond that general limit.

DRIESSEN, CePe (I.L.A.)

I think that the definition of the International Law Commission gives too
little and too wmuch: 1t could lead to impossibility of exploitatiom or to
excessive claoims, The delimitation should be mede by a committee of lawyers
and geologists. I personally am in favour of the 200 metres limit.

WALDOCK (IeLeAo)

The Commission defines the shelf simply as the areas vhere the depth of |
vater admits the exploitation of the natural resources of the ssa-bed and
subgsoil. This definition 1s exiremely vague, being open to subjective
interpretations by coastal Sates which might result in very large claims,

Such a vague definition risks throving awvay all the advantagze goined by the
Comnission’s attempt strictly to define and limit the new right vhich 1o being
developed. I, therefore, prefer the viev expressed in the report submitted to
the Copenhagen conference that ths shelf should be dsfined by reference to a
fixed limit of depth - either 200 metres or 100 fathoms. There f{s not much
differenos Detween these tw limits dut there 1n|Mmeua1mf& .
adopting 100 fathoms as the limit, It is warked om all good nautical charts
vhereas the 200 metre line is not. Eilther of these limits covers all the aveas
1likely to be open to exploitation for a considerable tims to come. Ny main
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point 1s that, at the bveginning, when we 40 not yet know vhere this nev
doctrine will take us, we should go cautiously and adopt a fixed limit which
vill far the time being set a definite boundary to the claiz, of coastal States.

MOUTON

Therefore we feel that the Commission is sacrificing a perfectly clear
and easily discern:ble limit, marked on all ses-charts (leaving for a moment
the Gifference between markings in metres and fathoms) for a rather vigue
conception of “where the depth admits of the exploitation of the matural
resources”, for a reason vhich contains a low factor of probability.

We call & delimitation based on the possibility of exploitstion vague,
because it runs dehind the facts, When does this possibility exist? When a
nev device comes off the drawing desk of a drilling engineer?

We should think that this possibility can only be proved im practice.

Up till noy, the Qepth admitting of the exploitation is 30 metres.

But the Commission is going to allow oil-geologists to explore outside
the 30 metre-isobath and cause damage to fisheries with their seismic
explaration methods. Let us imagine that these geologists predict good
results at a spot vhere the depth is 40 metres. An oil-company has a new
device in stock and starts building an installation on that spot.

Unfortunately, after some months of work it turns out to be a dry hole,
or better still, the device is a failure,

Exploitation is proved to be impossible. In other words, the coastal
State had no right to build the installetion; wiich in the meanvhile has been
an "1llegal" odstacle in the high seas, hampering navigation,

We faar that sdoption of the Comaission®s proposal has & greater
disadveantage of instability tliia the very generously fixed depth limit of
200 metres would have.

In our opinion the words "vhere the depth admits of the exploitation”
should be interpreted in an objsctive wvay. If the coastal State has not
aveilable the technical devices to 4rill at s certain depth, dbut othar States
hive, that dspth doss aduit of the exploitation, Even if tha cosstal State
ir=z not wish either to cxpl.:)it or to explore the subsoil; it would navertheless
have control and jurisdiction over the resources of the adjacent shelf up to
the hpth, vhich would admit of the cxploztltion, if this wvas portonod vith the




4 DE AZCARRAGA (I.B.A.)
The meximum limit of the shelf is fixed by the 200-metre line.
See slso: la plataforms sutemrina, p. 220

BRASKOVIC (I.L.A.)

In order to obviate the disadvantage of instadbility, I am prepared to spport
the viev expressed by the Bar Association in Madrid that thc depth line should
be fixed at 200 metres. '

Comments Nos. 7 and 8

CHILE ‘

For thase reasans the Jovermnment of Chile is obliged to scrutinize
articles 1, 2 and 3 of part II of the dvaft prepared by the United Nations
International Lew Commission, and believes that there should be a reaffirmation
of the right to csteblish an exclusive hunting and fishiiig tone 200 see miles
vide,

If it is nescessary to give coastal States a right of control and
Jurisdiction for the purpose of exploring and exploiting the natural resources
of the sea-bed and subsoil, the best thing would probably be to limit that -
right to a contifious e of & £ied bLreadth, It would be necessary to have
provisions stating hov the boundaries between the contiguocus sones of agveral
States should be drewm vhen the zones overlap.

YUGOSLAVIA

Hence, the Yugoslav Govermmsnt considars as far more acosptable the
proposition of Mr. 31 Giourt (vho proposed a minimm boundary *X° miles from
the coast regardless of the dapth, and a maximm boundary "X* metres of dopth
regarless of the distanoe from the coust), than articls 1 of tha draft.
Therefore, the Yugoslav Government insists that the boundary of the coutinental
ahslf ghould be changed in the mamner to datermins as oontinental shalves all
areas of soa-bed and subeoil covaved Ly water not despar than 200 metyes.



UNITED XINGDOM OF GREAT BRITAIN AND NORTHERV IRELAND

Her Majesty's Government...vish to place on record their opposition to
any system vhich would allot the continental shelf to coastal States on the
basis of distance rather than depth... Her Majesty!s Government regerd as
illegsl certain claims that have been mide over the continental shelf on
the basis of distance rather than depth,

GIDEL (pp. 6, 8)

The IIC rightly disallowed the clalms advanced by certain States to
the enjoyment --wtether or not they had a continental shelf - of any rights
which might coms to be attached to the existence of a continental shelf
(indeed, of overriding rights) up to & mathematical line formed by the
terminal points at sea of lines of a given length drawm horizontally from
points on the coast.

After examining the problem as a whole, the ILC concluded - and rightly
80 - that it would be undesirable to approve a system in which in order to
correct inequalities all Statzss vere awarded a stated uniform Jurisdiction,
vithin a specified zone identical for all, by fixing maximum and minimum
limits for the legal continental shelf defined on the basis of a distance
ssasursd from the coast, Althouzh some thought might be given to the value of-
suwch a criterion for determining the width of the territorial aéa, it
would seem to be whcily irrelevant to the quite df?tercnt question of
the continental shelf; in fact, it would amount to estabiishing a new

" contiguous zone for the exploitstion of the subsoil, while deliberately

leaving out the essential preraquisites for such exploitation.




DE Azm (I.BcA.)

We believe thet the territorial sea should be fixed st a uniform distance
of twenty miles for all States,

RYGH (X.LoAs)

I think 1t will be much more Just and practical to follow the example,
given by some States, namely, a line of 200 km. from the coast and where the
distance between two countries is less than 40O km., the middle line between
them, Such & line will be easy to fix.

BRASKOWIC (I.LeA.)

Might 1t not be useful to try to solve the problem as 8 whole, and to
oxauine rather more closely a proposal made by the French Branch at Copenhagen
to broaden the spacial rights of cosstal States vhere there is no shelf?

MOUTON (p. 55)

The continental shelf can be very productive if the conditions influencing
abundance of fish are fulfilled, vhich is particularly so in regions of
upwvelling and convection, The last two factors, however, do take place also
in regions where no, or only & narrcv, shelf exists, along cossts as well as
~ far off shore. In other words, it i{s true that the continental shelf is very
ofter & place vhere an abundance of fish is found, but it is not the only place
and hencs it should not be mede into a criterion for delimitation of righte
concerning fisheriecs,

This conclusion finds further confirmation in the Report on a Survey of
the Fishery Resources of the United Stetes and its Possessions, (p. 1): “Unlike
conditions on the Norta Atlantio coast, food-rich vater in the Pacific 1s not
confined to the continental shelf, extends many miles tc sea over deep vater,
supports large povalations of many kinds of pelagic fishes.

Comment ¥o. 9
© There were 20 cbesxvations on this paregraph.
Qoumeut Bo. 10

(Matuzal rescurces)



NETHERLANDS

It might perhaps be useful to emphasize that this article dsals only with
the "mineral resources” of the continental sheif. The same corment applies to
the first sentence of the first paragraph of article 6. See also note 1
undeyr article 3 of part 1I.

SWEDEN

It should be expressly stated that "naturel resources” are understood
t0 mean minexral resources, in oxder to chow that fishing is not included.

MOUTON (p. 41)

it does not expressis.verbis say vhat sort of naturel resources, but
obviously the adjective "mineral™ should be thought of in view of the
explanation given in point 8: "In the opinion of the Commission fishing
activities and the conservation of the resources of the sea should be dealt
vith separatzly from the continental shelf”,

REERU (I.L.A.)

I refer to the monszite sands, rich in thorium, the most valuable
dement for atomic energy production, vhich ave found for thoussnds of
kilomstres along the foreshore of eastern Indias, in some cases in deposits
extending into the marine subsoil. If e State or a ship, vhether friendly,
neutral or hostile, 2tood off the thres-mils territorial limit end began
large-scale dredging operations to extract these highly valuabdble sands, on
the pretext of scisntific ndsearch, how could India sefegusrd thess essential
dsfence materials?

MOUTON (p. 281)

The resources of the sea-bed and the subsoil belong to the coastal State
or are under the cont=ol and jurisdiction of that State. What are the resources
of the sea-bed? Tha sea-bed is nothing slse than the swrface dividing the sea
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MOUTON (p.281)

from the subsoil., But it is an evasive thing., I we dig into it, if we dredce
sand or sholls out of it, the material once forming part of that dividing suwrface
is taken awey, but the sea-bed is still there. The bottom of the pit we have made
foxms the nev sea-bed, It is true that the sea-bsd 1s the rodf of the subsoil,
but it is infinitely thin. Even if ve take only a tiny quantity of material from
1%, this material actually belongcs to the subsoil, One could argue that in
pactive the upper layer is called sea-bed and the deeper layers subsoil. Ve
vould ask, hov deep is this upper layer, and nobody coutd argwer this guestion,

If ve dump sand or clay on the sea-bottom, the sea-tottom rises. In shoart the
sea-bod is indsstructible. How then can wo extract.resowrces from the sea<bed?
If ve dredge mmud from tho sea-bottcm in arder to extract tin-ore as is done in
the drowmed river valleys in the Singkep-tin concession in Indonesia, we do not
taks anything from the sea-bed, we only displace the sea-ted to a lower level.

The material, the mud with the tin-ore we (ot to “he surface, we appropriate, is
in fact subsoil and nothing else. It is a generally accepted fact, that the
soa-bed and subsoil under the territarial waters belong to the coastal State., It
is a pgenerally accepted fact that the subeoil, even ocutside the territarial waters
of the coastal State can be appropriated or occupied by that Btate, as is proved
by the acquiescence of the States in the sxploitation of submaArine mines

(although we ¥slieve that nons of then actuglly pase the three-mile limit),

(p.283)

The use wo make of the sea-bed, however, does not interfere with the rights
of other Btates to use the sea-bed. The sea-bed cannot be consumed. Taking
- tin-ore from the sea-bed dves not interfere with the rights oi other tates.
Once the areoa has been exploited and left, another (deeper) sea-bed is left and
another State can lay its telegraph cabls to rest on the new sea-bed. A ship can
-anchar on that new bed and if the soil 1s not too rough after dredgin;, & trewier
can again try to catch the bottom-fish which have retwrned. layin; a cable saye
Rwrst, p.M2, is not occupation of the sea-bed. The mere fact that a cable is
1ying on the sea-bed does nct prevent to lay another cable. ‘
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"Contiguous to the Coast®
NORWAY

What is precieely meant with the expression contiguous to the coast?
There may be a stretch of deep valer near the const and areas of shallow
vaters further out. This is for instance the case outside the coast of
Norvay. Along the conat of Southern and Western Norway stretches a long and
rather narrow belt of deep water. On the ocuter side of that narrow belt the
North Sea as a whole is ratbe: .....low with depths inferior to 200 mstres.

It would obviously be most wii.iy .7 Denmark, Germany, the Netherlands and
the United Kingdom eshould share betwean them the whole North Sea, while
Norway should be excluded bdecause of the above-nentioned belt of deep water..
If the:e are to be any rules governing the continental shelf, article 1 ought
to be redrafied so that it is beyond doubt that the term “continental shelf®
refers to the gea-bed and subsoil of the submarine areas lying off the coast,
even if these subtmarine areas are separated from the coert by stret~‘~a o?
deep waters.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

Her Majesty's Government...wish to place on record their opposition to
any systen,..which would allot to coastal States submerged plateaux (themsslves
possibly less than 100 fathoms belov the water) separated fram the coast by
o charmel more than 100 fathoms deep. In the opinion of Her Majesty's
Government, such submerged plateaux are either res communis capadble of
scquisition by prescription or res nuili:g capeble of occupation and
exploitation by any State according to the normsl lav of occupation,

RYGH (I.L.A.)

We are in thet position that close to our coastline in south and scuthwest
Norvay there is a diep, but marrow, cut called “den:norske renne”, that cute
the Norwegian coast of? from the sdjoining part of the North Ses. Just across
this deep channel the level of the North Sea is again less than 100 fathoms
and remaine less until the Scotch comst. The concequences of the Americen
doctrine would be, that if some oil wells should be ducmnd in that part of
the North Sea, they should belong to Scotland, not to Norway, though the distance
to Scotland is & or 5 times as large ac the distance to the Korwegisun coast,

s R
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Article 2
Commeuts Nos. 1 and 7
BRAZIL

Regarding article 2, the Brazilian Govermment feels that the word "exclusive®
should be insertsd hfm the vord "purpose”. This would avoid possible doubts
and wvould give better expression to the points of view of the members of the
Comaission, as stated in parsgraph 1 of the commentarius to the zame article. If
the menbers of the Commission felt that the "control and jurisdiction over the
continental shelf ahould be exsrcised solely for the purpose stated” we can -
see 10 objection to inserting the word "exclusive” in the phraseclogy of the

articls.

CHILE

The conclusions of the International Lew Commission on this point are
unrealistic and are out of harmony with the usual international practice,

The Goverrments of Mexico, Argentins, Chile, Peru, Costa Rics, Gustemals,
Hondures, El Salvador, Nicaregua, Braril and Ecuador have all, at different
timss, wsds unilataral statements of their positions on this matter, declaring
categorically that their rights cver the sutearines shelf contiguous to their
national territory emount to more than mere “control® or "Jjurisdiction”, and
are proper to or inherent in sovereignty and dominion, '

Thus the Chilean Official Statement of 23 June 1947 declares that "“The
Qovernment of Chile confirms and proclaims its natioual sovereignty over all
the continsntal shelf adjecent to the continental end island cossts of ite
national Serritory, vhatever may bde their dapth below the sse, and claimg by
congequence all the natural richesahich exist on the said shelf, both in
and under 1it, kagm. or to be discovered”. (ismoria del Kinisterio de Relaciones
- Bxteriores, 1947, p. 20k).

Similer concepts are expressed in the statemsnts issued by the other
Amsrican Qovermmsnts Just msutioned.

There are various reasons to justify sovereignty and dominion over the
continental shelf as this is now understood.

e e pen - -



In the first place, this aree is =5%ually an extension and a part of the
nationsl territary; it should therefore be subject to the sovereignty of the
State of vhose territcry it is an under-see extension in the ssme wvay as the
rest of that territory.

As Nr. Miguel Ruelas so Justly remarks, the continental shelf belougs-to the
coastal SSate, because generally the rivers of that State have _Mt dowm the
rich deposits vhich cover the coastal arsa of the shelf (See Miguel Ruelss,
"La Cornisa Continental Territorial". Havista de Derecho Internasional, year IX,
Vol. XVII, Junuary-June, 1930, p. 130). , R

In the second place, the security and the right of self-preservation of the
coestal State have some importance. These fundamental rights include the right
of a State to dispose of and use its national territory in sll possible vays.

To dsny & coastal State the right of sovereignty and jurisdiction over the
continental shelf i1s equivalent to denying it part of the nationsl territory
~ with vhich, as an international entity, it came into being, In other woxds,
. that State will be deprived of a source of wealth vhich, sooner or later, given
the naturel rate of growth of all communities, it will wisk to use and d4spose
of as avmer. ’

The right of self-presexrvation has ancther aspect, namely the ection
neceasary to repel aggression end to avert imminent danger.

The claim by & nation that its continental shelf should be subject to
ite sxclusive govereignty, dominion and juriediction lessens that danger and
the probability of disputss between naticna,

A streng forelign nation, Jesiring ¢ exploit sctually or catensibly the
| resources in the vaters adjacent to the territorial waters of s State might
! oot up installations or cther appropriate eguipmint which would noet only
. Qecreasgs the naturel resources in & vay prejudiciel to the coastal State,
; tut also positively thresten the security and territorial integrily of that
. ccastal Btate, | :

L
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~= the third place, fisheries ars still s vital necessity and an element
of the problem, since if the deep-sea fishing grounds, vhich are usually over
those arees, are left at the mercy of the first comer, the species will be
depleted,

Finally, Chile is s0 situated geogrephically thst both the waters and the
submarine areas in _que-tion are absolutely necessary teo its survival.

Furthermore, the theory of the extension ¢f sovereignty over the
continental shelf and the superjacent waters is ¢onfiymed by international
practice.

For all these roasons the Govermment of Chile feeis odliged to reject
article 2 of the draft and to suggest that the principle that sovereignty,
dominion and Jurisdiction over the continentil shelf are vested ipso jure 1n

the coastal State should be confirmed,

The avoidance of any reference to sovereignty in the estadblished sense
ofthe vord is another ussful aspect of the draft vhich refors only to an
exclusive right to exploration and exploitation without involving, for instamce,
the question of the status of such areas during conditions of war and
neutrality., The Danish suthorities would f£ind it eppropriate that the right
of the coastal State as set out in part I, articls 2, be expressly charscterized

. a8 ap exclusive right since that would precluds any idee of expansion of the

territory of the State concerned.

Although our law begins by laying down that the Bousew..san State "shall
exercise the right of use (sprovechasiento) and control to the extent necessary
%o ensure the conservation of the said property end the control and protection
of the fisheries appertaining thereto”, it doss not limit the State's - -
Jurisdiction to the exploration and exploitation of the shelfts natural
resources.



ISRAEL -
The formulation af draft article 2 1s thus ssen 0 be unduly restrictive on

tvo cowita, In the first place, it 1s not cleax vhat is the precise implication
of the phrase "control and jurisdiction". “n fact, and from the le;al point of

- viev, this control and jurlsdiction seems to be indistinguishable Iram
sovereicnty, particularly having recerd for vhat micht be termed the

non-terrestrial manifestationa of ascvereignty (air-space and territorial vaters).
Yot the phrase "sontrol and Jurisdiction" may be capable of conveyirny; an impression

" of something less or different from sovereignty. It is doubtful if it would be
| possible tc asowre a satisfactory legal basis for the exploration &nd exploitation
- of the natural resowrces of the contirental shslf unless it is recosnized that the

coastal “ate i1s capable of exercising full rignts ol sovereipnty over it, and
mt merely vhat mey be lesser and sorwwhet ambisuous rishts ol control and
Jwisdiction. In the second place, the linitation on the purposes for which
these rishtes may be used 2s proposed by the International Law Comrission, namely,
exploration and exploitation, seems to be somowhat unduly restrictive. The
coastal State may desire to exercime richtc of sovereirnty in other directions.
One example, which springs %o mind, is that of protection against abuse of rishts

: by third States, as well as for purposes of delence., The coastal State misht not
be able for the time being to undertake the exploration or exploitation of the

oontinental shelf for a variety of reasons, including such reasons as an imrediate

lack of :# necessary finmancial resowrces, considerations of national economic

policy, vhich may recard such exploration or exploitation as bveins; sar the mresent

wdesirable, and so forth., Siates finding themselves in such a position should
wne the less be able to acquire, by extending their sovereignty over the

appropriate areas, the possibility of explaring and exploiting them at soms future

| date, as well as the opportunity of preventins their exploration and expicitation

by other States.
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IRRVAY

Article 2 ol paxrt I of the drait articles seems to irmply that the coastal

night exercise control and jwrisdiction over the continental shelf in such
as to exclude foreisners. As it has alresdy been pointed out above, 1t is
ful whether it is really necessary to give such a monopoly to natiomals of

oagtal 8tate,
UNITED KINGDOM OF CGRUAT BRITAIN ARD NORTHERN IRCLAND

For Majenty'n Govermment would prefer to say that "the continental shelf is
ict to tHe sovereipnty of the coastal State". In the ovinion of Her
ity's Government there is no sufficient reason far substituting for the
Liar concent of "movereimty"” the new and undefined expression "control and
sdiction", even thouch the two exvressions are probably intended to have the
meaning. IO the expression "novereipnty" were used, there would be no
t that a crime comitted in a tunnsl under the continental shelf would come
in the Jurisdiction of the coantal [tate; if the expression "control and
sdiction for the purpose of exploring the continental shelf and exyloiting
patural renources" were used, there mirht ve some doubt on this point.,

In the opinion of Nier Majesty's Government the rights of the copstal jtate
'-the continental sheli are of the same mature as its richta over its land
'tory, and 1t would ve desirable to state this precisely in the drart.

UNITED STATER OF AMERICA

The Government of the United States is under the impression that the draft
lcles in Part X, Continental Rhelf intend to establish in favowr of the coastal
te an exclusive richt to the exploration of the continental shelf and the
loitation o its resowrces. The Qovermment wonders, acoardingly, whether 1t
ld not be advisable to male it clear, at least in the commentaries, that
trol and Jurisdiction for the prpose indicated in the draft articles mean in

t an excluaive, but functiomal, right to explore and exploit.



SWEDE N

The Swedish Government thinim 1t proper that the rishtes of coastal Ttates
in respect of the continental shelf should be confined to the pwrposes atated.
The claims to sovereignty, even over wids strotches of water extending {ar beyond
~ the coast, which have been made by certain Btates, would tlms be rejected, In

* the opinion Of ths Swedish Govermment, these claime are certainly not consigtent
' with existing international lew, It also follows that where there is no -

. explaration or exploitation, the coastal 3tate has no riphts over the continental
" shelf, except the right to prevent ita explaration or exploitation by others. -
It should be expressly stated that "natural resources’ are understood to mean

" mineral resowrces, in arder to show that fishing is mot included.

FRANCE

The provisions of draft article 2 give the coastal Atate "control" amd

© %jurisdiction" over the maritime area defined as the continental shelf, One wAy
wonder vhother the distinction drewn by the Commission between the notion of .
"sontrol and Jurisidotion" and that of sovereignty is & real onme. The leghl
consequence of the monopoly of exploitation vested in the coastal State will b
the exercise of effective though limited, sovereignty over the continental shelf
and thie soversimnty will be 'a fact even though the actual term is not emplayed,

UNION OF AOUIR AFRICA .

The Union Govermment would prefer to see the word "sovereignty” wsed ‘im place
of the phrase “oontrol and jurisdistion for the purpose of exploitinge...” in the
Commiseion's draft. There appears to be no pood reason for distinguishing
botwoen the nature of.the right vhich a State possesses in relation to territarisl
waters and the right now in yprocess of being recognized in relation to the -~
Continsntal Shelf. Moreover the phrase used in the cm'uu:l,en'a St 1o aubiguove,
since the words "coptwel”, "exploring”, "exploiting” and “pabwrel resources” &re
all open t0 interjretation, The word “sovereigmty”, on the other hand, has &
clear connotation in intermational law and appears to desoribe very adequately thn
relationship which the littoral state will bear to the continental shelf,

The right of foreign ntnhaa to lay cables on the Continental thelfl 1i»
safoquarded in the dralt Mioha and will not, therefore, be affected by the
exercise of sovereipgnty in other mspocta_.
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GIDEL (p. 13)

A basic point vhich the Conference has to consider s the meaning of the
words "control and jurisdiction” which the ILC used to describe the rights it
recognized to be enjoyed by coastal States "for the purpose of exploring [the
continental shelf/ and exploiting its matural resources.”

These words had previously been used in the Proclamation of 28 Septewber 194$
of the President of the United States of Americe. When certain governments
disregarded them and used the word "sovereignty”, the State Department (e.z. Kotes
of 2 July 1948 to Chile and Peru) and the United Kingdom (e.g. Notes of
6 Febrvary 1948 to Chile and Peru) signified thei:r reservations. Yet eminent
United Kingdom commentators on the Trumen Proclamation (Sir Cecil Hurst, paper
read before the Grotius Society on 1 December 1948) state that they do not
clearly sees the difference between "control and Jjurisdiction”, where exclusive
contrel is claimed, and "sovereignty® itself, "Sovereignty®, Sir Cecil says,
"is not en easy term to define, but in a case of this sort, I think w: are
entitled to look at the facte of the situation more than at the lenguage used.oe
One cannot read this Proclsmation without feeling that within the area of its
continental shelf, the United States is claiming rights which are as large as
sovereignty; the claim may be unjustified and impossible in law - that is
another satter, What I am suggesting at the mowznt is that if the rights
claimed over the comtinental shelf and its rescurces were called sovereignty,
they would be no more sxtensive than vhat are claimed in the Proclamation.”

Official United Kingdom practice had alresdy moved in the directiom of
“sovereignty”. The Orders in Council concerning British possessicns on the
American continent have proceeded as follows: by wey of annexation in the case
of the submarine aress of the Quif of Paria (Trinidad and Tobegs, O. in C.

6 August 1942, U.X. Statutory Rules and Orders, 1942, vol. I, pe 919; <f .
Subwarins 01l Mining Regulations, Trinidad and Tobago, 22 May 1945, in Proc.,
Ordars, Regs. etc, 1945, p. 101l); end by wey of boundary changes in the case
of the Behamss (O, in C. No. 25Tk, 26 Novesber 1548; cf. Petroleum Act, Bahemas,

5 April 1945, ch. 2, s3ct. 12, chap.. 3, secte 3); in that of British Hondures

(0s in Co No. 1649, 9 Oct. 1950; cfe Honduras Oil Mining Regulatioms, 2 Sept. 190

ber
-
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No. 56 of 1949); 4n that of Jameica (0. in C. No. 2575, 1948); and in that of
the Palkland Islands {0. in C., 21 Dec. 1950, No. 2100).

Professor Lauterpacht (Sovereignty over Subumarine Aress, British Yeer Jook
of Int, lav, vols 27, 1950, pps 376 to 433) outlines the temor of these texts
as follows:

"The purely Britisk Proclamaticas, such as those embodled in the

Orders 4in Council relating to the Gulf of Paria and to the Continental

shelf of the Bahames, Jamaica and Falkiand Islands, amount, by clegr

upnution, to an assumption of rights of full sovereignty. No cth-r‘

utomauticncanbe Put on the announcement that the boundaries of the
territories in qultinn are sxtended so as to include the eontmnhl

shalf or that the Gulf of Paria is annexsd," _

However, the provisions of these dccuments « for example, sections & amd 5.
orthamrmc«mcuonhmmaMMO, section 5 of the Bahamas Oxder
in Council, and others - cttewpt to farestall any objections Dased on the general
pirinciples of international maritime lov to vhich the mecasures contewplated in
them might give rise, Like the proclamation of thy President of the United
States, they specify: “Nothing in thie Order shall be deamed to affect the
character as high seas of any vaters above the continenta) shelf and outside
the limite of territorial waters.”

But these qualificztions in keeping with the content of customary
international lav oo the use of guperjacent vaters in no way affect the fact
that the claius assertad over the entire transterritorial continental sbelf i
constitute an extension of soversignty = 1.¢. of the complex of Statstls powers = |
Dot en extenpion of )emtrol ard juriediction for the mmuum of fatarel
geoources, i.0. of particular and specialized povwers.

Thus it 15 casy to see vhy one of the themes of English legal thought en
tale questicn is to ite the distinction betwesn “control and juriediction®
and “-mntutv" and conversely to lay stress on the limitations to vhieh
m:oi.gmv may be subject.
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Profsssor lauterpacht (art. cit., particularly section IV, pages 387 to

393, "The nature of the rights over submarine areasz®) writes (page 391):
"Sovereignty over the adjacent submarine areas - like sovereignty

over territory in general - is not incompatible with rectrictions

imposed by customary international law or undertakesa by treaties.

Thus although the rights acquiyed or claimed by States over submarine

areas are rights of sovereiganty, this does not mean that they are not

'lubaeet to such limitations as follow from intermational law and, in

especial, from any ressonsble requirements of the principles of the

freedom of the seas" (Cf. pp. 388 and 392).

The IICis draft differs widely both from this practice on the part of
certain States and from the doctrine designed to give the practice legal
expression, ’ ' -

Article 2 of the ILC's draft, prepared at a time when the claims of coastal
States not only to "control” and "Jjurisdiction” but also to “sovereignty” over
their continental shelf had been fully asserted, expressly rejects "any reference
to 'sovereignty! of the coastal State over the subz~rine areas of the contineatal
shelf™ (parsgraph 7 of the comments on article 2). In the same article, care
is taken to limit strictly the scope of the expression "comtrol and jurisdiction®
itself, ' ‘

In this respect article 2 of the I.C'e draft embodies a aignifiecant
innovation. Hitherto the expression "control and Jurisdiction” hed been used
in the practice of States without qualification. The IIC, on tk.  other hand,
combines 4% with a precice statement of the two strictly limited powers to which
"oontrol and Jurisdiction” mey spply in comnexicn with the continental sheif,

Article 2 of the draft hae deeu cited sbove. The IIC's rsjection of any
ideas of general control and jurisdiction by the cosstel State over the
transterritorial continental shelf and ite “accepisace™ of such "control and
Jurisdiction® sudbject only to strictly specialized purposes could not bde wore
clearly - nsy, bluntly - expreessd. And ae though that were not enough,
peregraph 7 of the comments on erticle 2 reemphasizes the strictly limited
construction which the IIC places cn thoee powvers over the transterritorial ,
part of its continental shelf that it "accepted” as bLelonging to & comstal State. |
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Thus there are tvo conflicting lines of thought about the rights of a
coastal State over its continental shelf, Article 2 of the IIC%s draft differs
as videly from the provisiona of the British Orders in Council concerning the
continental shelf as do the views of the two English Profescirs H, Leuterpacht
and G. Schwarzenberger.

Lauterpacht writes: "It is not believed that such & claim to sovereignty,
pure and simple, over submarine areas is improper or - assuming that it is not
othervige contrary to international law in general or to the principle of the
freedom of the seas in particular - that it does not provide the best solution.®
(art. cit., p. 390) ,

Schvarzenberger studies "the frontiers of internaticnal law” in The Year Book
of World Affairs, vol. 6, 1952, ppe 246 to 27hs He notes the following as -
historically accepted: "In the sense of exclusive jurisdiction of the flag State
over its ships on the high seas the principle of freedom of the seas came to be
acknowiedged in time of pemce” (p. 26k), and sdds immediately: “Today, this
freedom is again indirectly challenged by extravagant claims of States to the
so-called continental shelf” (note 29 on this psssage states: See Nurther Green,
The Continental Shelf, Current Legal Problems, 1951, pp. 54 et sege)e

In choosing between two such conflicting trends of thought it will be wise
to consider hov far-reaching would be the results of adopting the doctrine of
the coastsl Stete’s "soveresignty” over +he bed and subsoil of the ccntinental
shelf, particularly since the International Court of Juetice's decision of
18 December 1951, even if that sovereignty were to be limited by such
qualifications as might be imposed by international law. It is not easy %o aes
vhat valid objections could be raised against claims o octher uses of the
continental shelf, once the coastal State's “zovereignty” over it on tha high
seas had been conceded.

VALIAT (I.B.A.)

The natural end reasonable viev from every angle seems to be to regard the
rights of the coastal State as being full rights of sovereignty. As already
pointed out above there 1s no need to regard this sovereignty ss extending to
the vaters constituting the high seas abovg the continental shelf, although it
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would be reasonable to extend it to worke established on the shelf in arder to
exploit its resources. Moreover, the idea of exclusive jurisdiction and
control over the resources of the continental shelf is a novel idea if it means
anything other than sovereignty and it wouid be difficult to ectablish its exact
connotetion. Therefore, it seems to be wiser for lavyers to adhere to the
concept of sovereignty which is indeed well-known in international law,

ENOMOTO :I1.B.A.)

Although conservation and exploitation of the resources lying in the
continantal shelf are matters of having scme influence upon the interest of the
nation adjacent to such shelf, we should always keep in mind the fact that ite
main object is to meet tl:e needs of international commumity by utilizing oil or

other resources of subsoils Accordingly it would be imperwmicsidble for any,
nation to keep its own interests at the sacrifice of these of other nations.

Tie system of continental shelf shall not be diverted to any other purpoee,
for instance, to defence,

It seems that there is strong evidence that control and jurisdiction is
the same right, or nearly the same right as soversigaty., Several authors are
of this opinion ord in spite ¢f tha initial thoughts, quoted above, Huret
comes to the conclusion, p. 162: “One cannot read this Proclamation without  °

feeling that within the area of ita Continantal Shelf, the United States 1

claiming rights vhich are as large ss sovereigity;eee”
Brierly said (S.R. 68, p. 8): TIf the littoral State bad exclusive rights

of control and jurisdiction over the submoil, it could be regarded as enjoying
sovereignty”. Waldock argues, relying on the wording of the Executive Order,
Do 32 ".e. the Proclamation (Trumn) looks very like an sct of appropriatis®,
vhich would, ve think comwe ve:y near a right of sovereignty.

. COLBAN (I.L-A;)

General principles of law should - I believe - be the sawe with regaxd to
any internaticoal areas, vhether ia the air or at sea or ca the sea-bed or
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sub-soil of the high sess. I cannot, at the present stage of davelopment of
international law, see any valid resson for enacting, as part of an intermptiomal
code, a rule placing the sea-bed and the "suhecil of the ses In @ u‘éagory by
itself and giving the coastal States a general priority right for the
exploitation thereof. It would to me seem naturel to leave it to practical
experienée s expressed in due time in agreements between interested Statees, fo
frane rule- that might give all-round satisfaction withdut establishing nov any
exciusive right for single Gtates to control and exploit large areas of the ‘
bed and sub-soil of the high seas, "\

GREEN (I;L.A.)

In fect it ia 2 cla‘m by the national Btate to exclude the world. It
reans that if a state like Chile for example is unable scientifically to exploit
the resources of the continental shelf it can, in the interest of the

international community, prevent anybody else from doing so.
I can only repeat that the doctrine of the continental shelf, like other

geographical concepts, i@ merely introduced by gtates to lepd a respectadle
disguise for otherwise groundless and unjustified assertions most of vhich
" are gelfish and fantastic,

"The term 'sovereignty! does not appear anyvhere in the Proc].mntion, the
Executive Order-or the Press Release. It is difficult, however, to ses the .
difference between asserting that uonethmg lupportaim to the United States,
subject to its Jurisdiction amd control' and saying simply thet the suwbjeot
matter is 'subjcct to the sovereignty of the United Statest.”

(Current légal Problems, 1951, pe 73)e -

v DE AZCARRAGA (I.B.A;)

We are sble to accept this solution, but we consider that the ‘
"epijurisdictional self" should be regarded as & form of "submarine hinterland”
or "sphere of influence and interest” of the coastal State, vhich would not have
sovereignty over it in the sense accepted in international lav, but only inchoate

iitle for the purpose of exercising its influsnce and resiiring its interests,
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other States being precluded from exsrting their rights over the sheif. The

coastal State vould thus possess exclusive rights of control and juriediction

for the purpose of exploring and exploiting the natural resources of its

"sutenrine hinterland”. '
Bunuo: m&m submaring, pp. mmm.

NEFERRLANDS
Although in thecry it might perhaps have been preferadle to givs
Jurisdiction cver these subtmnring oreas o the international comminity as a
vhole, the Netharlonds Qovernmsnt fesls that the practical difficulties of
doing so would prove insuperable, Buch a system would indeed make it impossidle
0 exploit submarine resouzces properly in the interests of mankind,

" On the other hand, the Netherlands Goverument would like to sugsest that
an international body should be established to ocontrol and advise on the
progressive exploitation of the sudmarine areas, 80 28 to promots the most
effective use of these rescurces in the general interest.

NI

The Swedish Government 1s prepared to admit that there is some Justifieetien
for this argument. But if such concessions are granted to coastal Statas, it
should be stipulated that their scops should not ba wider then is ebeolutely
Decessary to actieve the aim iw view, and that the rights nov enjoyed by all
States undor the prinoiple of freedom of the seas, especislly rights of
tavigation and fishing in free watars, should Ue prederved and protected as

faxr a8 Mmo

' UNTTSD KDKDGM OF GRMAT IRITATN AND NCRTINNY IRELAND
Ber Najesty's Governmsnt agree that it is for the time beinz impresticadle
0 devolop submarine areas internationally;

A R L e e N
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(1) It is extremsiy dosirehle thet _ mecme ia vhat threatens tc descne

an ofl-starved world, should hawve the right %0 exploit the swbeoil of the -
submarine aresa octeids the territerial limit; (2) the eomtiguows ecestal
Pover seols tho wost agpropriste ond ccuvenient ageady for this Japoss.

It 1o in the best Positica %0 emreise effective esstrel, and the altermatives
teem with discdventages. :

o (o. 9)

The Comiseion dlemiseed (paregreph £ of the comnsatc oa erticle 8)
the suggestion that these rights sheuld bs vested i the imtermatiomal
commmity, subjest of eourse to the voriows metheds of crgenisetion advosated
ummumm--mm.umuu
M,h“u.“ﬁaﬂn“u&hsu.lm
ofralﬂeuo '

= m (2Dek0)

The ILO attriduios 30y rights viich uay ettesh %o $hs soatinestel
platform 10 the goastal Otate. '

Vo are in favewr of Wis codubies, sinse the evastal State has the
enalnaive right %o esplere end caplett the atural yeseurcds of the ces-ded

, @i subesl) threughout the enbent of Whe sbmrias chelf, Whieh is the

mmqmm.

s
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EUSTIATHIADES (I.L.A.)
If the tims is not yet rips for international exploitation, let us at

least have international control designed to precluds the non-exploitation
of resourses thot might augment the welfare of mankind; in any event, let us
reject the conservative idea of exclusive exploitation by the coastal State.
Letnnmtoachwquthchmiusvhntmebcdmmm.

Pl DE 1A FRAIELIE (I.L.A.)

Can the legal status of the continental shelf be built on such éubious
foundations? The fact is that the proponents of exclusive sovereignty over
the continental shelf are moving towards acceptance of international comtrol
of exploitation - in the usual sense of the word "control” in French - 1.e.
international supsrvision of direct exploitation by, or exploitation under
concession from, the coastal State.

Organs of this kind are visibly on ths increcse in Europe, ia the form
of "high authorities” each having its special court of Justice.

Thus there already exists in telecommmications an Internaticnal Prequency
Mgistrotion Board responsible for regulating redio fraquenciss.

Might 1t not be poscible to hold an intermatic:ul conference open to all
coastal States t0 agres on the estadblishment of o body of the same kind for the
exploitation of the resources of the seat ’

A fow years ogo Professor Gidel suggested to the Institute of International
Iow the astablishment ¢ a Jureau tionol 4e la mer, vhose duties were to
b sisply investigation and documentation. That idec might well be taken up
agnin and in vier of the developmant of thought and practice the propossd body
aight be expovered to ast as on arbitrator betwesn the warious surface and
-4ubsoil interests besides marely carrying on research,

MOUTON (p. 206)

Quite & different guestion is, vhether the comparison vith the contimental
aine lav should be talmn as far as to introduce the principle of the generul
. interest. Ve can imeging that times will come when the supply of cil fer
instance is getting scarce. Only then, it may be necessary to create an
organization in ordsr to securs & proper distribution; something on the linse
of the U.N.R.R.A. after World War II.
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' mtheunhmahwcm,nceﬂamatthmt,-mttucoam
Stats is entrusted vith the task to taks its share in the oil-production for
the common banefit of monkind, Of course there 1s en elemsnt of genersl (world)
{nterest in this production. At the same tims there is the genercl (world)
interest of the use of the high seas and the sec-bed, If there is o chance
that these two sides of the general (world) interest would be contradictory,
then an international body would, ve believe, be the best way to solve the

probles,

LORD ASQUITE OF BISHOPSTOME (I.L.A.)

There is no reason in principle why the subdscil of the high seas should,
14ks the high seas themselves, be incapablie of being the subject of exclusive
rights in any one. The main reasons vhy this status is attributed to the high
seas 18 (i) that they are the great higiways between nmations and navigation
of these highways should be unobstructed. (11) That fishing in the high seas
should be unrestricted {a policy approved by this country ever since Magna Carto
sbolished "severcl” fisheries). The sudsoil, howaver, of the submarine area 1s
ot o higiwny Getween nations and the installations necessary to exploit it
(even though sunk from the surface intc the subsoil rather than tunnelled
latcrally) necd hardly ccmptitute an aprreciable obsgtacls to free navigation;
mor doss the subsoil contain fish.. '

Needless to say, the co>untry of Grotius attaches partiocular fmportance to
the priveiple of the freedom of the soos. Nevertheless the Netherlonds Government
{s arare that theee principles cannot bs epplied in such a vy as to impeds &
development of low which should be considered benefical to the viole commmity
of nations, : .
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GIDEL (p. 22)

. Ammmuvmutomuyumwommm
formilated by the Intermetiocmal lav Comalssion of the thited Maticns in 1950: to
praacte the exploitation of the maturel rescurces offsred to mankind dy the
ontinental ehelf, the total surfacs of vhich is estimted to de mcxe than 7 per
oot of the.surface of-ths mrine wvaters of the glode; and to avold confinswsat
vithin & narror and purely farmal oconcept of the principle of the ‘reedom of the
seas, At the mas time the Conference wvould de well alvised not to depart from
the goneyel system of. the lav of the high ssas, & mystem vhich das deen duilt up
slorly over the centuries, save tothas&ubmumﬂhmmmwt
vorld faced with nov situations.

VALLAT (1.3.A,)

he.fact that the exercise of rights over the.continental shelf may impinge
ol the_-fHrweedom of the high sess 1s- 20t sufficient. yreason for refusing to recognise
those rights. Although scms inteyferencs with freedom of mavigation will no dowdt
follar fyom She exploitation of the continental shelf, sms rescuross-of the shelf
an be taken without any interference, Therefore, it is possidle for rights gver
(he sholf and the freeldam of the high ssas to co-exist and it is the tasgk of
intermetiomel lawyers to reccioils ome with the other so far as poseidln,

Somouts Nos, ¥, 2 apd §

lex lote o Jex farsile
TERAEL

Yot the documsnt 1teelf is circulated with reference to ayticls 16 of the
Btatute of the Intervationsl Law Cammission, which relates to the progressive
lomlopment of intermational lav, Javing regerd for the dafinitions of
“wogressive dsvelopment® and "oolification” comtained in avticie 15 of the Statwte
of ths Interoationel lew Camission, the Govertamot of Imeel is of opluicn Whet
tiat aspect of t2e law of the high seas vhich yelates to the comtinental shelf is
re susceptibis to mrogressive dewilopmmat than to oolifiaation. Cn the cther
Mnd,. it has lecs definite views as to the more appropriate treatmsnt for the
miters comtained in gayt II of documant A/CH.4/M9, Trus, the mmer in which
the Coaomisaion das treated them is rether tiat of progreseive developmmnt than
thit of codification,-and theve aye deudtless many vesecns why this should be
weforred, - ’
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The Intsrnational Lew Commission has stated in paragroph 6 of the
commentaries to part I, article 2, that it has not attempted to base on
customary low the right of the coastal State to exsrciss control and
Jurisdiction for the purpose of exploring and exploiting the nmatural resources
of the continental chelf, ' As we arc here faced not with a restatement or
clarification of existing international law but vith the question of vhether
nev rules should be established, great caution seems to be desiradle. W
innovation should be made before the problems involved have all deen un.tuuy

considered and discussed by all interested States.

The Svodish Government feels bound to regard any proposal to grunt rights
over the continental shelf to coastal States as being 0s lege ferends and
considers that such a rroposal could only be put into effect by an internatiomal
convention providing for certain concescions to coastal States vhich are in a
position to expioit the continental shelf. Thq conclusion of such a convention is
& matter of expediency. It would depend on vhether the reasons for gramting

" such rights to cosstal States wvere strong enough to persuads other States to
accept & corresponding limitation of the rights they now anjoy by virtus of the
principle of freedom of the seas. . '

¢

UNTTED KINGDOM OF GREAT BRITAIN AND NORTHENN IRELAND

. A3 Mer Vajesty's Goverrment understand it, it is the task of the Commission
to "codify” the regime of the high seas. "Colification™ was &efined My the
Committoe on the Progressive Development of Intermational Zaw and its Codification
as mesning "ths more precise formulation and aystematisation of the law in arcas
vhere there has been extensive State practice, precedent and doctrine®
(A/ac.10/51).

In the opinion of Ner Majesty's oovcrn-nt, State practice in regard to the
subjects treated by the Commission bas, notwithstanding certain gspe, been
sufficiently developed to Justify the attempt to prepare a cidis. While they
must obeers= tiwnt, in their view, some of the rules oldushreied by the Commiseion
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in its draft are not ot present rules of customary intsrnaticnal law, Her
Majesty's Government do not propose to oriticize them dastructively on this
account, Where, however, it appears that the Tule suggested is based on 80
little practice as to emount to & nmere recommentation, it is indicated in the
Annex whether or not Her Majesty's Government consider the recosmendation
acceptable in principle, vhilst reserving the right to reconsider the mattsr
in the light of the replies of other governments. ’

GIneL (p. 17)

One‘very difficult quastion is the extent to vwhich, at the present time,
the concept of the coatinental shelf, with the legal consequences deducible
- t

.ﬁ'mit, is or is not part of law..

s

The IIC touched on this question., In paragraph 6 of the comments on
article 2 of its draft, it stated: "The Commission has not attempted to base
cn customary law the right of a State to exercise control and jurisdiction for
the limited purposes stated in article 2. Though mmerous proclamations have
been issued over the past decade, it can hardly be said that such unilateral
action has already established a nev customary low."”

The extent to which a unilateral legal act can have effect under
international law is a difficult and controversial question. The .doctrine -
regarded as most convincing is that a unilateral legal act intended to create
rights for benefit of <he State declaring its will is effective only when
that Stats, in s0 doing, takes its stand on lagnl foundations already established
under international lav (e.g. a declaration of neutrality). '

But can it be said that there is already in existence o doctrine determining
the legal position of a coastal State with respect to its transterritorial
continental shelf?

Professor Lauterpacht holds that there is, on the basis of ths twofold
argument that some maritime Povers - indeed, os he says, some of the leading
mritime Powers - have asserted rights over their comtinental shelf and other
States have acquissced in them, "The appropriation - or vhich is essentislly the
came, the right of appropriation - of the adjacent submarine areas have become
part of internationnl law by‘culm initiated by the leading zmaritime Powers and
acquiesced in by the generslity of the States." (art. cit., page d31)
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Although he postulates the existence of a customory low in this oonmnaxion,
the learned writer does not venture to specify exactly when this customary
law tock form. Was it after the Treaty of the Gulf of Parie in 1942t Or after
President Truman's Proclamstion of 19457 Or was it later after the Ordsrs in
Council cited above; and, if so, after vhich of them? Or in 1949 after the
Proclamations of the Rulers of the Trucial Coast "acting wpnder British control
and responsibility®? The learned writer offers no guidance on this point,
confining himself to the statement that in four years (vhich {our?) customary
lav may very vell toke fomm,

It 1s undoubtedly true that between States which have claimed the same
rights (provided that they were in fact the same, which has not always besn
the case) a law of the continental shelf has taken form, since each of the
States vhich have unilaterally declared concordant claims has been unadle to
venire contra factum proprium (estoppel); so that o system is thus taking fora
vhich has already acquired consideradls importonce. But is this a "customary
law", capable of serving as o fremework for any sixilar unilateral dsclaration
of intention and of rendering it effective ergn ommes? It is notavorthy that
international maritime low, in particulor that concerning adjacent waters,
contains fev instances of doctrinal indulgence of this kind in connexion with
the conditions for the formation of a valid customary law,

The IIC's reserve with regard to the concept of a "customary lav® alrveady
capable of being invoked may readily ba understood. Thers are cogent arguments
sgainst the assertion that a customary law of the continental shelf already
exists: firstly, the glaring discrepancies between ihe rights claimed; and
seccudly, tne fact that the total figure of some twenty declarations «
declarations vhich are not in all cases concordant « needs to be corrected
before we can dscide hov many may be retained in our list, since all those
emanating directly or indirectly from the United Xingdom should properly de
oounted s & singls Gsclarstiont '

It wvculd appear, then, that vith regard to the formation of an intermations)

law relating to the continental shelf, sll that exists is a series of unilateral

uumxcumanmhummmmtsummmmor-mm
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currently estatlished under international lav; vbose sdle effect, therefors, is
to prevent a State from challenging the validity of an identical Ceelsrstion made
by enother State regarding its own continentsal shelf, so far ss concerns the
mtuai relatione between the tvo States cancerned,

After rejecting the hypothesis of the sxistence of "s new customsry lew”,
the IIC coucludes its remarks in paragraph 6 (of the commsnts on article 2) ac
follows;: "It is sufficient to say that the principle of the continental shelf
is based upon general prisciples of law which serve the present-day needs of
the internationol community."

It remains for the Conference to decide how these "my.l principles of
lov" are to be determined.

Do these "general principles of lew” exist in reslity? Or is it not
msrely a matter of the recognitioa of certain facts and certain material and
economic necessities vhich, given the contimued increase in world population
and the constant dspletioh of vorld resources, maks us wish to raiess to the ramk
of “general principles of lov® precepts of mere cxpedisncy and equity; for
example, that natural resources should be explcited; that they should be
exploited at once efficiently and prudently, and tiat as things are, it is
usually the State to wvhose continental mass the sutmorine shelf is attached
that is best adble tc undartake such exploitation? These idsss are not unlile
those unerlying a resolution recently adopted by the Commission on Numan Righte
{April 1952) and somevhat paradoxically linked by that body with bumen rights
through the right of peoples to zelf-dstermimation. The doctrineg of the
continsntal mumammtpomwmumnumrmtumm
toumnorthummtmlumc.

20070 (I.3.A.)

We connot but concluds thal any legal concept coamected with the ecutimemtal
chelf has not yet been established and any rule therefore has mot yet beea
accepted by the intermational commmity in its legal eomviction,

"Mes mullius, res commmnis®.
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GIHL (I.L.A.)

The Commission says that "Tae principle of the continental ehelf is
vased upon general principles of law which serve the preser.t-day needs of
the international commnity." I must confess that I am ignorant of the general
principles of law to which the Commission is referring.

EUSTIATHIADES (I.L.A.)

despite the contending doctrines that have been advanced as watuers of
existing law, the debate still remnins a deh:te 3o lege fevenda.

LORD ASQUITH OF BISROPSTONE (I.L.A.)

"It is clear thot the Colifying Commission of the International Law
Commission is charged with two distinct fim-tions, (1) that of recording
existing rules of international law, and (2) that of indicating what the law
should be; promoting, as the phrase runs, "the progressive development of
international law" by preparing draft conventions on "subjects which have not
yet been regulated by inteinational law, or in regard to which the law has not
y*t been sufficiently developed in the practice of States". It seems to me
clear that these Articles were framed in the discharge nct of the first, but
of the second of these functions. As the Comuission in paragraph 6 of its
commentary on Article 2 says: "The Comnission has not attempted to base on
customary law the right of o State to exercise control and Jurisdiction for the
lirited purposes stated in article 2, ond though mumerous proclamations have
been issued over the ;nst decade it can hardly be gaid that such unilateral
action has already e-tablished o new customary lcw", -

I therefore cannot accept these Articles as recording, or even purporting
to record, established rules,

"Occupation®
UNITED KINGDOM OF GREAT BRYTAIN AND NORTHERN IRELAND

Her Mojesty's Government agree.,.thac the continental shelf is not
res nullius; and that the right to exercise sovereignty over the continental
shelf is independexnt of the concept of occupation,
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SWEDEIT

The Swedish Government was interested to note that in its corments on

Article 2 of the draft, the Iaternational Law Commission gives negative answers
to the questions whether the continental shelf can be occupied and whether
claims to sovereiznty over it have any bacis in internationcl customary law.
On tha other hand, the Commission states thet "the principle of the tontinental
shelf is based upon general principles of law which serve the present-day needs
of the internaticnal commnity”., The Swedish Government is unable to recouncile
these two views. Moreover, the Commission gives no particulars of the "general
principles of low" to which it refers.

VALIAT (I.B.A.)

It would probably be adaitted almost universally by writers on international
law that rights can be acquired over parts of the sec-bed outgide territorial
vaters by effective control or occupation as in the case of sedentary fisheries,
Whether the analogy of oyster and pearl fisheries need be applied to the
continental shelf is another question but the possibility of acquiring legul
rights in such sedentary fisheries shows that there is nothing monifestly
contrary to international law in the acquisition of rights over the sea-bed
outside territorial waters,

Asgpuning, therefore, that rights can be ncquired over the continental
shelf or at least parts of it, how con such rights be acquired?
| In 1946, shortly after the issue of President Truman's proclamation, the
. present vriter, vith some doubts, took the view that occupation was necessary
. to establish title over the continental shelf., This view wvas based on one of
the methods of acquiring title formerly known in international lov, and, on
- vhat must now be admitted to have been a misreading of the article “Whose is the °
| Ded of the Sea?" by Sir Cecil Hurst in the British Year Beok of International
| Lov o2 1923-24. The occupaticnal theory, however, hrs been subjected to close
i scrutiny and criticism and cannot any longer be accepted os sound. There 1o
i not space here to set cut in full the reasoning. This has recently been done
: in an admirable article by Profegsor Tauterpochs.
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Once it is acknovledged that rights can be asquired over the continental
shelf as a vhole, and not only over amall parts of it, it becomes apparent that
the acquisition of title by oscupation can be no more than a fiction. It would
obviously be impossible to occupy vast submarine areas in the same way in which
it 1s possible to occupy ary land, But if once more ve consider the atatus of
territorial waters, we may well ask vhether the conception of occupation applies
in any real sense there either. As was stated by Sir Arnold McNair in his
dissenting opinion in the Fisheries Case mentioned above (w 160) "To every
State vhoue land territory is in any place washed by the uu, internationnl law
attaches a correspording portion of marine territory consisting of what the lew
calls territorial vaters (and in some cases national waters in sddition),”

Here is a conception cf title to territorial waters existing not so much by
virtue of any occupation or control as by virtus of international lwy,

It does not seem unveasonable, therefore, to suppose that intormational
lav may attach to the coastal State certain rights over the continental shelf
swrounding ite shores. It is perhaps tco early in the dsvelopment of this
concept to say 2xactly what the position in international laow is, But there is
mch to be said on grounds of geography and geology, of economic and security
needs and of convenience for the view that the coastal State has some form of
prior right as against all other States. It may be that in time international
low will come to regard the tiils of the coastal State as existing under
international law in the same way as the title to territorinl waters exists,
but we can surely go so far as toc say even nov that the coastal Stats may de.
legislation of other acts or State estadblish rights in internatiomal law over
the continental shelf vhiclk are good against all the worlé.

I it van 41fficult t0 go so far as this a fev years ago, the series of
claims made since Presidsnt Truman's proclamation, coupled with ‘the absence of
protest against such claims in gonersl, would justify onme in moving towsrds
the concluscion that rights over the continsutal shell may be estadblished by
the unilateral act of the ccastal State without the need for any actual or
fictional occupation.
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YOUNG
(American Jowrnal of Internctional Law, vol. 46, Fo. 1)

Two further assumptions of importance underlie Article @ and are noted in
the Commission’s comments. The first is that the right of jurisdiction is
independent of any requirament of occupation. In view of the difficulties and
inequities which result from any attempt to apply a rule of occupation to
submarine areas, the Commissionts stand would seem realistic and proper. There
18 indeed o departure from traditional rules with respect to the acquisition of
land territory; but the situations are quite dissimilar and the Commission would
appear fully justified in its opinion that a requirement of occupation might
lead to chaos.

GREEN
(Current legal problems 1951, Vol.%, p. 79)

It has been suggested throughcut this paper that title to the continental
shelf and its resources depends upon effective occupation, in the sams way aui
does title to land or guano islands, although it is true that the requiremente
for effective occupation depend on the nature of the terrain, the difficulty of
settlement and the like, %hat 1§ necessary for land, therefore, moy be more
than the minimum required for the sea-bed. Nevertheless, mere proclamations
and unilateral declarations can amount to no more than inchoate titles requiring
sone moasure of occupotion or exploitation to perfect them., It is insufficient
to base claims on an alleged legal doctrine of the continental shelf, which, as
ve have seen, the International lav Commission regards es unnecessary,
~ recognizing claims to exploit marins resources regardless of the existence of
. the ahwlf, vhile some States, like Chile, pay but lip service to the concept
in order to claim vast areas of territory for themselves. There ie no need for
dialectical acrobatics. Ae Prcfessor Weldock has sold, “we should pot be in a
hurry to acoept & tatally new concept as a substitute for the existing customary
2w of cosmzatien, There 1s prchably lese ¥ick of the existing lew failing te
met the lagitisnds yegutremsete of Sistes i the sxploitetien of the seached
~ than of & Mstily afvamced new docirine undermining the intermatiomal charecter
of the high esas®,
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BINGHAM
(Inter-American Bar Association)

My remaining commgnt will be addressed to the argument of those who do
not deny the possidility of legal property in bed or sub-soil, dut insist on
occupation as the proper basis of titie. I select for instances the paper
read before the Grotius Seciety on April 5, 1950 by Professor Waldock,
Chichele Professor of International Loaw and Diplomacy of the University of
oxford, on "The Legal Basis of Claims to the Continental Shelf,” and an
article on "The Continental Shelf™ by L.C. Green, published in Current legnl
Problems, 1951, under the auspices of the Faculty of laws of University College,
london, Neither of these gontlemen denies the Aesiradiiity of coastal State

jurisdiction over the oil pesources of the continental shelf, but they ocnesder

that international iaw requires that extra-territorial proprietorship and
Jurisdiction must be founded on prior occupation, becauss of the traditional
Crotian premises 30 far as they have not been invalidated Ly State practices.
Frofessor Waldock admits that actunl occupotion of sutmarine areos is difficult,
He leaves uncertain what acts would be sufficient as ocoupation, Apparently
he would consider a declaration such as thit of the Truman Proclamntion to be
an initiatory act of occupation if followed in reasonadle tims by physical
acte euch os exploration. Would he require the oscupational acts to extend
to the vhole shelf as o requisite cf title to the vhole? Or would occupation
of part under claim to the whole be sufficient?

Both Professor Waldock and Mr. Green think that the British Oxdars in
Coungn extending the territories of West Indian colonial pcesessions to

include the sea-covered shelves of the islands, follow the ocoupaticn dostrine '

ond therefors ars proper, although both leave open the question of whather the
Orders in Council alons are sufficient legol title in intermationcl law, Tie
Anerican method of aoquiring Jwriedicticna over ehelf oil they consider
technically objectionnble,

My C(piaion f these odjections to the Truman Proslamntion can by deduced
from the previous part of this poper. Since threugh development of State
practice from cose to case, Stotes have scquired and maintain property and

sovereign jurisdiction over constal marine territorial belts at least thres miles

S A ot
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vide without oecupation (although there is no settled common agreemsnt on how
vide a belt the law should allow); I am unsble to understand vhy now State
practica should not likewise be capadle of mnking legnlly vnlid such a limited
extension of proprietary interest and jurisdiction as that provided in the
Continental Shelf Proclomntion. Nor do I see any cosmon sense or bdarring
established principls of State policy or practice which demnnds that such
extensions of Jurisdiction must rest on occupation, because other territorisl
acquisitions dissimilar in particulars, must, for sound reasons of policy, be
acquired by title of occupation.

LORD ASQUITH OF BISHOPTONE (I.L.A.)

To treat this subsoil as res nullius - "foir geme™ for the first
occupier - entails obvious and grave dangers #0 for as occupation is possidle
at all, It invites a perilous scramble, The doctrine that occupation is vital
in the cose of a res nullius hes in any case worn thin since the Zast Greemland
Arbitrarion and more espaciolly since that relating to Glipperton Island, But
leaving that aside, it is difficult to imngine any arrangement more calculated
to produce international friction than one which entitles nation A, it may be
thousands of miles from nation B, to stake out claims in the Continental Shelf
~ contiguous to nation B by “equatting” on B's doorstep - at same point Just
outside nation B's territorial vater limit."

-

Articles 3 and 4
CHILE

The principles accepted by the International Law Commission leed %0 o
mnifest contradiction; wvhoreca, as we heve alreody suggested here, the
continental shelf siculd be subject to sovereignty i.s. to the total jurisdietion
of the Stats whose tarritory extends beneath the sea., Thus the sea-bed and
subscil would be sudbject to the dominion ond s2overeignty of the coastal Stats,
vhile over the superjacent waters that Stats would only exercise restricted
rights of an eccnomic and administrative na’ure, vhich might well give rige to
conflicts of Jurisdiztion.
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These principles should therefore be brought into line with a realistic
ruls or systea vhich would safeguard the rights of the coastal State.

Whenever a rule ie nesdsd to settle disputes between nations, Jurisprudence
producee one vhich, undsr the test of time. is coufirmed if satisfactory and
amended or superseded if not,

In this belief the Goverrment of Chile would reject articlas 3, k, 523 6
ond propose their replocement by a new provision proclaiming that the sovereigaty
of a coostal State extends to its continental shelf and to the superjacent high
seas, subject to the limitatienr ‘~wosed by international lav to ensure the
innocent and peaceful passag: - 7 %42 ships of all nations and the establishment
and mainterance of submnrine cabvles,

This theory of soveraignty, adopted by the Govermment of Chile, appeors
to be borne out by the prastice of certain S8tates. The Goverrments of Argentina,

Chile, Peru, Costa Rica, Honduras and Nicaragua, in proclamntions dated
respectively 11 October 1946, 23 June 1947, 1 August 1987, 27 July 1943,
28 January 1950 and 1 Tovember 1550, hove categorically claimed the sovereignty
of their States over tho continental shelf adjscent to thair ooasts and over the

auontmmwmmmummmmmmmup
of tho resources therein contoined,

" BCUADOR
However, under owr lawr the superjocent waters say be high seas ir soms .
cases and tarritorial viters in others.

| The Governmert of Ysresl finds itself in agrecment with the principle
wderlying draft articles 3 and &,

mmmwumummthmmum
mintains the prineiple of the freelem of the oeas, perticilasly hs regards
mvigation end fishing.
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p YUGOSLAVIA
Since thess two articles cover the same subject, the Yugoslav Government
considers that they should de joined into one article with two parngraphs. The
second paragroph, dealing with the infringement of the legal status of the

air-space above the coutinental shelf, should be amended as follove:
" ..subject to the right of the coastal state d2fined by article 5,
‘paragraph 2."
Overflying below a certain height should be proubited in order to

protect <he alrsaly existing installations.

t

ICELAND
The Jcelandic Qovernment is unabie to agree vith these views.

UWITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

Rer Majesty's Qovernment are entirely in favour of this /rticle and would
not be prepared to accept any convention on tie continental shelf which did not

sontain guch an Articls,

SIKEN

The Swedish Government epproves of ‘the provisions of Articles 3 amd &k,
oamely, that the exercise by ¢ coastal State of control and jurisdiction over .
the continental shelf must not affect the lecal status of the superjacent waters

or of the airrpace adove theam,

RYGE (I.L.A.)

If f£irst & right over the subsoil ond sea-bed shall be established, I
cannot see any reason to exoept fisheries. In 0 far I agroe entirely with the
standpoint of Peru and Chile. Here again it appears that it 1s the interest
of the Aifferent countries, who fix their standpoints. Some of the countries
that are interested in estoblishing a control of adjoining subsoil, ere also
interested ir fishing on the sea, covering the subuoil of other countries.

>
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Article
ICIRIARD

The Danish authoritiee are in full arxreemsnt with this provision. With the

. present formuleation it may de doubtful, however, which of the two intereste shall
be overriding ar, in other words, vhether a State mAy be required to move the
 cable or, vice versa, vhether a cable can be laid even Where this is at variance
vith an exploitation intended by the coastal State, It would seem natural here to
distinguish betweon cables already existing, in vhich case a removal, if any,
should probadly entail & compensation for the expenses incidental to such removal,
and to the laying of nev cables which should be effected in such a way as not to
intexfere with steps for exploitation of the sea-bed already taksn by the Coastal
Btate, Also vhere other installations are involved which have already been placed
by other States, for instance the mooring of light-ships and the liks, soms regard

should ve had to arranouents existing already.
On the other hand, thes commentaries indicate that this provision shall not be

sxtendod to pipelines, vhich is pxrobably intended to mean the laying of mwv
pipelinec, However, other types of installations may be placed on the sea-bed and
in view of the Danish authorities it would therefore be &esiredle “o have it
expresaly eatablished that the exclusive right recognized for the goastal Stztp
(see the remarke to part I, article 2 above) shall cover any other axpléitation of
the ssa<bed and the subtsoll, with submarine cables as tne only exception, for
instance the right to cultivation (al;me and other marins plants), establichment
and mainterance of pexmanent installations for expleitation of the gez-hed,
includimg the fixing of permansnt stakes and other fishing devices, stoms-puthesing
and pearl-fishing; on the ssa-bed, etc., so that other States could not in any case,
epart from submarine cebles, use the sea-bed or the subsoil without the consent of
the coaslal Rtate, with the explicit recognition that the oxclusive right
conprises all ouch forus of exploitation,
ECUADOR

We hve no campareble provision in cur lav on ths subject, but clearly Ecuado
My do any act and tale any medsures whatacever within the confines of ul owm
tarritory, vhich includes the comtinentel shalf vhere the luporaacont utor is not
mre than 200 metres deep,

UNI'TED KINGDOM OF GREAT BRITAIN AD WORUVEERN IRELAND

Beyr lajosty's Government are entirely in favowr of thie Article and would not

be prepared to afcept any comvention on the continsntal shelf vhich 4id not contain

such an Article,

L4
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| It 4n slso the view of the Government of the United States that Article 5
does not carry out precisely enough its purpose vhich, as stated in the

| comentary, 1s to bar the coastal State from excluding the laying or maintenonce
i of sutmerine cables, As it stonds, Article 5 appeers to imply that the coastal
: State moy do 8o if the measures resulting in such exclusion are reasonable,

| fhe matter, it is believed, deserves clarification.

GIDEL (p.12)

The International Law Comaission has stated (comments on articls 5)
- that it vas not thought necessary to insert & -'pocul provilioé on pipelines.
Yot the question 1s not without practicol interest, It calls perhaps fur o
 useful distincticn. | |
‘ There could presumably be no objection to the free laying om the
continental shelf of pipelines serving an oil undertaking having installations
on that continental shelf,

More difficult is the hypothetical case in which a pipeline to be laid
 on the continental shelf of a State A is to serve for the %ransport of liquid
fvels betwesn two other States B and C. Such & case is that of the proposed
pipeline from Mexico to Canada vin the continental shelf of the United States.
If the establislment or mnintenance ¢f submnrine cables moy not be preventsd
on ths high seas over the continemtal shelf (articls §), why should the
sstablishment or maintennnce of pipelines be differently treated?

NATON (p. 2b4 and 245)
Ve hope that the Commission will discuss this motter agnin at its next

session, becauss the pipelines comnsoting the collacting platforms with th: shore

are lying on the continsuotal shelf under the high sead, are ilisdle to be
demaged by anchoring ships or fishing veesels and vill, if damnged, cause
pollution of seawater and will give rise to souflicts of an intermational
charactar. Scme provisions have to de mede for protection. We are even
thinking of a "safety scne” of let us se;" 250 metres vidth, following the

t
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pipoline on both sides, vhere it should be forbidlen to anchor. Pipelines
should be marked on the map. This ;roposcl will probably meet stroug opposition
because of strotegical considerations.

It should be kept in mind that domaging a pipelin: has a more urm
character than domaging a telegraph cable, because of the pollution of the sec
voter vhich would be the result., Not only the private interest of the cwner,
but the genercl imterest is involved, perhops even more than in the case of
cobles. Such provisions should either be laid down in a Convention or in the

" Convention an international body should be given the power to make regulations
for each case, following, if this iz more acceptable, draft rules (“rdglement-
type” or "projet de rdglement) ndded os an annex to the Convention,

We believe that the subject deserves further cousideration,

Article §
ECUADCR

There 1is no comparable provision in our law, but it is ecsily gathered
that vhere the Ecuadorean continental shelf sxtends beyond territorial waters,
the principle in the Civil Code that fishing in the sea is free prevails. VWhere
the Bcundorean shel? ends within the aren of territorial waters, the matter is
governed by the prizciple intmciﬂlmmntmlymwmmmmm '
domiciied in Bouador may fiech in territorial waters, and by the provisions of
the 3ea Fishing and Hunting Act relating %o foreign vesssls.

. ISRAEL

 In the view Of the Jovermment of Isreel the formilation of dreft

. article 6 (2) is defective in that it corfusos the two distinet elements of
. territorial vaters and protection of the installations. From the thedretical
-~ ‘aspect 1t would sppecr to be desirable to establish that the installations &
| ot have the status of 1slands Yroa the point of view of delimiting the

f territorial weiere of the coastal Stotr, 1f it is understood by this tiat the
| coastal State 1s mot to be able artificially to increcss the genezel width

. of 1ts own belt of territorial weters as mrasured from ths low water mark or
| other &dinad base-1vs, solely by means «f construsting o chain or chains of
| uch installations extending frea the const into the high seas. But to deduce
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§ from this desirable theoretical proposition that the installations themselves
cannot hove their own territorial woters seems to involve a non sequitur,

Clearly the problem of the defence and security of the installations, both

; thoss emerging through the sea and those permonently under the surface of the

[ sea, vill be o difficult one, and the radius of 500 metres suggested by the

Commiseior in its comment to the draft article seems not to have taken into

| account all the problems involved in this delicate aspect.

YUGOSLAVIA

No objections., We agree with point 4 of the commentary to this article,
vith the remark that a safety zone over tiue installation in a height of 500
petres should be provided,

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

Her Mojesty's Government agree in principle to this Article. They believe,
hovever, thot the Commission's reccmmendntion of o 500 metre navigntional safety
 wne should be written into the body of the Article in place of the rcther vague
formlo "to reascnable distances®.

R

T e THRTRITS AR

The Swedish Qovernment considers that the proposed provisions of Article §
%mnknyﬁoem scoe anxiety, since they appear to encroech, to some extent,
‘o the principle of freedom of the seas. As already pointed out above, the
 gronting of rights over the continental shelf to coastal States should be
seditionol upon the rights of mavigation end fighing in free waters, which
belong to all States, being restricted as little as possibla, The Swedish
 Government cannot help feeling that this stipulation hae not been adequately
formilated in the proposed ‘text of Article 6, To sey thot “the exploration of
the continental shelf and the exploitatiou of its nmatural resources must not
Tfosult in substantial interference with navigation or fisking" does not appear
% provide a gunrantee in this mntter. 'Precise rules should bs drewn wp
tacerning notification and warnings, particularly in regard to the question of

¢
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 the parties to be notified, In ony case, it will be necessary to enswre that
 motice is given before installations are constructed. With o view to the safety
~ of shipping, it will aleo be necessary to draw up rules on the equipmant of
installations. An obligation to pay campersation for damnge resulting from
| negligence or carelessness on the part of the exploiter should also be created,
The - Swedish Government cousiders that in some respeots tlis most strikingly
~ novel feature of the draft is the provision in Article 5, parcgraph 2, regarding
the establishment of safety zones around installations. This provision
undoubtedly departs from existing rules of law on the freedom of the sens. It
soy be asked vhether coastal States will acquire the right to atop and punish
'ships entering navigoble vaters to which they now have an undisputed right of
asccess, The nrovision on safety zones should give details both of their nature
and of their extent., In its comments, the Commission states that a radius of
500 metree vould generally be sufficient., If that is so, this figure should be
included in the text of the future convention,

FRANCE

Article 5 stipulates that “the exploration of the coutinental shelf and
the exploitation of its natural resources mst not result in substantial
interference with navigntion or fishing®.

This wording calls for a musber of comments:

(a) It would seem useful to make it clear also that the exploitation of

the continental shelf should aot have the effect of reducing fish

production, for cxample, by cousing the local disappearance of the
general depletion of certein gpecies.

(b) The question nscessarily arises who will have the power - and when -

to judge whather the action taken by the coastnl State is, in effect,

likely or not likely to interfere with navigntion o fishing., 1The &reft
article in no vay specifies what autbority would te compstent to refuse
pernission or to dsciare an actiom prohibited, or how sericus the
interference wust be before such o decision becomes o necessity.

(c) PFinally, thw ability to exploit under article 6 ipsd focto seems to

imply tlLe ability to install pipe lincs. Perhaps it would be better to

8oy 80 in so many words.
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Nots & to article 6, parugraph 2, refers to the possidility of sstedlishing
"narrov gafety scnes” extending for perhaps five bundred metres around the
installations. If and vhen discussions ars held concerning the determimation of
tks width of such szones, care should be taken to avoid any infringemsat of the
freedom of navigetion and fishing through the establishment of such contiguous

UNIOX OF SOUTH AFRICA

The Unica Govermment 18 inclinsd to favour express provisions for a safety
zone of 500 metres round installations on the continental shelf, It is felt
that the phrass “reasonabls distonce™ is uncertain and may give rigse to disputes.

DB AZCARRAGA (I.B.A.)

The installations necessary for the exploration and exploitation ¢f the
natural resources of the “epijurisdictional shelf” might be set up divect
from the ssa or by tunnsls or sudterranean ganllsries storting from the natiocnal
tarritory or territorianl watars of the coastel State, but they wsuld be
required not to interfere substantieclly with navigotion, fighirng, the
estoblishment or maistenance of sulworing csbles and the like.
Buch ingtallstions will be effectively ond vieibdly marked. Purthermore,
211 Statss will be notified of their situation and characteristics through
bethymetric and hydrographic charts published by the owner State. In additiom,
they will be equipped with all the devices ond apparatus requisite for
preventing hindrance to navigagion, such as lights, audible signels, redar,
woys ete.
. These installations should not bs regarded as islands vith respect to the
Mjacent waters (hence they would have nc lerritorial woters), tut they ebould
. have safety sones of 500 mstres raiius. Their legnl status ehould be dafined
- olmply by the word “safety” as properly interpreted.
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GHIL (I.L.A.)
| Whether thie article adsquately serves its purpose is doubtful, It is
o e hoped that the duty of ths exploiting State to take safety measures will
be more specifically stated.

The same 15 true of the provision in articlas 6, paragraph (2), for the
establishment of safety zonea around thc installations., This mrovision
undoubtedly amounts to a derogation from the rules of law on the ircedon o. the
sedes at mresent in foxce. I think 1t advisanle that the :xovision on safety
tones should define their nature and size more precisely.

YOUNG
(The Amsrican Jowrnal of Internmational law, vol.uG, No. 1)

In Article & the principle is asserted that exploration and exploitation
of the shelf must not result in substantial interference with mavigdaiion ar
fishing. In support of this requirement, the comment observes that "navigation
and fishing must be considered as prirmmry interests." The motives behind these
statemente are understandable; yet i% is perhaps unfartunate that in this
article the Comission failsd to show the same farsightednese which marked ite
aépproach in Articils l; . It would seem that the question vhether mavigation ar
fishing or the oxploiution of mﬁwal resowxces is the chief interest in any
partioular area s & question of fact, % that priority of right ought to be
determined accordingly. In many aveas of shallov wvaters, off the beaten irack
but rick in rescurces, nuvigation may be of no real importance; it would seen
abswrd to impose elaborate restrictions on davoiopmnt of the resowrcec to protect
& "primary interest” amounting to a few pmall cralt a year. Comversoly, ore
PAY Well wish to avoid develomment installations in the nidet of & busy meaway.
Still another consideration vhich nmilitates asainst the Coamission's view is that
the relative laportence of various activities may chift with time: the
mavigation ar fishery vhich is a wrimary interest today miy be no nore than a
dsad hand on other dsvelopmants a Ievw years hence, Bight should not be lost of
the Tact that the potentially vast uses of the sea aye only be;:innin; to be
recornized.
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The second paragroph of Article 5§, though less important, is open %o
gomething of the same objection, It provides that development installations
shall not have the staotus of islands for the purpose of delimiting territorial
vaters , olthough safety zomes moy be established around them to o reasonable
distonce (500 metres is suggested in the comment). The principle may be sound
with respect to the relatively smll and temporary installations of today, but
what of tomorrow? If artificial islonds of a Dermanent character were to be
built, possessing arec and population greater than many matural islands, it
wvould seem unrealistic to deny them the legal status of islands merely because
of their origin.

MOUTON (p. 220, 2P1, 248, 286)

We believe that it would be prefemble to establish eventually internatiomol
rules concerning marking of such installations.

However, the questicn now to be answered is: is such an installation,
marked on the charts, illuminated, and we may odd supplied with a proper fog
varning device, an obstacle to shipping? Our ansver is theoretically yes,
practically no.

In pure theory and "ad absurdum” we could say that purz freedom of
navigation wculd only exist if but one ship salled the oceans. As &con os &
second one appears, the first one might be hindered in its movements. But

. how more realistic: o ship mny anchor in or outside the territoricl waters. As
such it contstitutes an obstacle. Hence the rule laying dowm that 1
shall worn shipping of its presonce by bell signals in fog and by showing
anchor=lights at night. What iz the difference beiwsen o ship st anchor or
an installation as described? The lattur does not swoy round 1t anchor om
the tide or chonging wind, like the ship moy do, but is £ixed on its poles.
Moreover the installation is morked on the chart, the ship is noti If
anchoring is free ond within the common use of the high seas, vhich it is, why
should it not be permitted to ersct an installation? Of course they must be
equipped with warning davices vhich have to ve operated. Both have in common
- that they can in case of fog be detected by radar.

x
3

-



A/CN.4/60
English
Page 68

Where frequented shipping lanes are concerned, not of dixect interest to
the constal State adjacent to the shelf, interest of oll-companies and ehipping
moy clash, This is one of the reasons which we adduce for the idea of
creating an international body before vhich both interests could be submitted
ond wveighed, and which should be given the power to decide, vhich of the two
interasts in a given case should prevail.

The question orises, what prevails, the right of the Btate to builia on
its “territory"™ or the right of inoffensive passaoge through that "territory”.
Personally we should think that the greater right, namely the right of the
greater commnity, i.e. all the sea-faring nations of the world, would prevail
gbove the smnller right, i.e. the right of the smaller community, the coastal

State.

LCeodey

That navization and fishing are considered as primary interests, must,
ve belicve, be explained in this way, that they represent the general interest,
vhereos the oil-exploitation is, at ‘east for the time being, more particularly .
the privats interest of the coastal State. Of courss oil is a generally needed
commodity, but we feel that as long as the world production fulfils the needs,
ond as long as the activities of a particular producer are not strictly
necessary to satiafy the total demand, these activities are limited to the orxder
of commsrcial campetition rather than beloaging to the order of the genernl

intcresnt.

o
DERMARK

For the special eonditiocns emisting off the Danish coasts, part I,
‘article 7 prescribes that two or more States to whose territoriss the some
continental shelf is contigucus, shall establish doundaries Ly agresment;
failing agreemsnt, the parties are undsr odligntion to have boundaries fimed
by arbitration, involving - acoording to the commentaries - o possible recourse
" to the Internotional Court of Justioce.
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This altermiive, however, is not practicoble in all cases. In the first
place, not all States would be willing to abide by a solution of that nature;
more particularly, some of the countries which would be involved by the areas
in question are known to be opposed thereto as a mntter of principle. But
even wvhen the question is to bé referred tos arbitration or to a court, a
solution would seem unlikely, unless the treaty iiself alrendy contained certain
directives or guiding principies, since these problems involva entirely new
aspects which can hardly be decided according to existing legal or peliticol
principles, In this connexion the commentaries admittedly refer to a decision
ex oequo et”bono oy which the court may, to some extent, disregard existing law
or the fact that the exieting law contains no definite rules or guiding
principles. Nevertheless, this expression has certain beorings upon a legol or
o general moral evaluation, but provides no guidance for decision of entirely
nev technical problems or political pretentions,

Hence, the Danish authorities would find it desirable that the treaty itself
should provide for o body composed of experts which could submit proposals for
such delimitations ’ possibly with some form of appenl or recourse to arbitration
or to a court. This body might consist of, for instonce, three non<partisan
expert members, one appointed by the Security Council of the United Natioms,
one by the General Assembly, cnd one by the President of the International Court
of Justice. |

The decisions of this body should be reached on the btnses of directives
laid down in the treaty, Should a 3tate interested in the decision find that
ouch directives bad not been complied with, or that the decision was cthervise
ureasonable, it should be entitled to refer that guestion to a court of
arbitration established by the parties or, failing this » %0 the International
Court of Justice which should have authority to decide the aspects specificelly
mentioned in the treaty, and possibly to refer the matter back to the expert
body for reconsideration if the circumstances were found to sarrant such action,

In regard to the directives mentioned above, the coamentaries already refer
%0 the median line, and where this line is applicable » such reference is fully
Spproved by Denmark. Cases may occur, however, where o median line is not
directly applicabla, for imstance » because the interests in the exploitation
of the shelf are more or less ut right angles to each other; in such cases

Ere?erence could be made to a solution according to the bisector.

-
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Furthermore, it is felt desirable that the poinia ol view referred w0 on
page 71 oi the Raprorteur's second report were expressly incorporated into the
treaty, r&mely the relerence to & line perpendicular to che coast drawn from
the voini at which the {rontier between the territorial waters oi' the two
countries reaches the hirh seas, I. such 2 boundary between the two territorial
vatarg of two countries has previously been .ixed accoprdin; to a iine ol

demarcation vhich can be prolonrcd vowards the hich seas, such vrolongation
should be indicated as the starcin, Joint Jor the line o. demarcation alasc on
the continental shelf,

: However, in sone cases an area may have to ve dived between threc or nore
 countries. In such cases relerence may be made to planes forming the locus of
| the »oints which are closer to one of the counuries than to am,: o1 ihe others,
Buch directives or [ uilding principles would establish & vesis ior & solution
in cages where agreemsnt ancry, the interested couniries could nou be reached,
vhile the absence of such princi')les may entail difierences of coinion and

} disputes which the draft tenda to obviate.

ECUADOR
As there 1s no express provision ir our law governing this situation, we
should be entitled to establish such boundaries by bilateral treaty.

ISRAEL
Vith regard to draft article 7, the Govermment of Israel is at omo With the
Comission on the desirability of neighbouring States agreeing betwoen themselves
as to the bounderiss oi their respective areas of continental shelf. Such
acresnents would have the lepal eliect orx osta:oliahi_nc & lex specialis in force
between the parties to them, However, vhe expression of such a dssire would
appear 1o be more appropriate to a yoeu o be emitted by the Genoral Assembly or ;
the diplomatic conference which will give Iiral consideration to the draft ’
convention an a whole., Tt is not so clear that 1t is a correct mannexr of
approachisy; the problen of codification or projressive develoyment ol
intermational law to include in the drai't articles under discusaion a

pactum de contrahendo couched in smuch general terms, the lecal

value of which is questionable. In the same line of thought it 4s al..icule
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to acquiesce at this stoge in o proposal put forward, it is assumed,

de lege ferendn, that States should agree in advance to sutmit certoin
disagreements to arbitration or judicial settlement ex cequo et bono. There
are two moin objections to this proposal in the form in which it has been put.
In the first place, an agreement to proceed to arbitration or Judicial
settlement whether or not ex aequo et borio, should be placed in o genercl
compromissory claouse and then stand in a certain defined relation with the
vho]:e draft convention - and it will be recalled that in the viev of the
Government of Isroel the draft articles here being discuesed can in the last
resort only be satisfactorily considered within their context in a more
comprehansive draft convention relating to the stotus of the high seas. Becondly,
and more important, it is not a necessary ccnsequence of the draft articles
actunlly contained in document A/CN.L/49 and the coementary thereon that even
at this stage it is not possible to establish some general principles of lav
regarding the determinntion of bouniories of areas of continental shelf, The
general principles of lav relating to the settlement of territorial claixs are
relatively vell deveioped, at all events in so far as concerns land territory,
ond it is felt that o document possessing a law-declaring or law-creating
character such as the draft orticles should proceed from a more positive
attitude towards estadlished principles of law, At least it should procoed
from an exnmination into the provlem of how far these estaodblished principles
can be regarded as having application to the matter here being discussed. States

have in the past shown little propensity to proceed to arbditration or Jjudiciol

settlement ex nequo et bono in preference to such mode of settlement of disputes
bosed on strict low, and it seems reasonable to express grave doubts as to
vhether the proposal of the Internationnl Lav Commission i{s in accord, either
vith the monifest tendencies of States or with the tasks actunlly imposed upom

~ the Commission ir relation to the codification and progressive developmsnt of

international lxs,
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NETHERLAIDS

The Netherlonds Government wishes to emphasize the advantoge of an
internctionul system to regulote the delimitation of the continental shelf
between adjacent States and States sep.arated by o stretch of sec, It is not
sufficient simply to express the hope that such States will reach agreement on
the subject. Compulsory arbitration, os provided for in the o~rticle, might
prove very useful, but it would very definitely be advisable to lay down specific
rules of low upon which arbitrators could bose their decisions.

YUGOSLAVIA

...if article 1 of this draft remains unchanged, orxticle 7 is incdmissible,
Since neighbouring countries 4o not know to what distance their continental
shelves can extend, because technical possibilities of extroction of oil will be
different in two countries not equally industrially developed, they will not be
oble to establish the boundnriesumentionea in article 7. Second, the Yugoslav
Government considers the geometric widdle the best way to apply in establishing
boundaries, and it proposes to amend article 7 in this sense,

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

While attaching great importance to the principle that international disputes
éhould be gettled by Judicial methods, Her Majesty's Government are unable to
ogree to this Article in'its present form. In particular they cannot accept the
recommendation that States should be under an obligation to submit such disputes
to arbitration ex aequo et bono. They consider that such disputes should be
solved by "jJudicinl settlement” rather than by "arbitration in the widest sense"
and they consider that the Commission might draw up o system of rules to
regulate the division of the continental shelf in congested areas in cases where
it has been impossible to reach agreement. These rules might form the basis of
treaties between States, and in any case, provided they took account of

internationnl proctice to date, they would be of the greatest value to
international Judicial tribunols seized of dis_.ates of this type.
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SWEDET

In Article 7 of the draft, the Commission denls with the need for boundaries
between areas of the continental shelf belonging to States to whose territories
the scme continentcl shelf is contiguous., It moy be expected that the fact of
granting coastal States 2 monopoly of exploitation of the nztural resources of
the continentzl shelf will give r.se to disputes between the States concerned.
In such cases submission to crbitration should presumcbly be compulsory. The
Swedish Government is not convinced of the advisability of orbitration
ex aequo et bono. It is most desirable that rules of law on which crbitrctors
can base their decisions shou.d be drawn up. actice vetween States and
previous arbitration cases mny possibly provide useful material for the drafting
of such rules of law, In this connexion, the Swedish Govermment wishes to draw
attention to The Heogue Arbitrol Award of 1909 on the Moritime Frontier between

Sweden and Norway.

UNITED STATES OF AMERICA

[Tt/ Government bf the United Stategdoes not believe that it is cdviscble
to limit .the scope of judicial arbitration by defining it as arbitration
ex _aequo et bonn, as suggested in the commentary to Article 7.

UNION OF SOUTH AFRICA S

While entertaining no very strong views on the relative merits of arbitration
and judiciocl settlement of disputes which may arise from the inability of littoral
States to agree upon boundories in the area of the continentcl shelf, the Union
Government would prefer an express stipulation in favour of the latter. It is
felt that Judicicl settlement of disputes which may arise is more likely to
‘contribute to the orderly development of international law than is the creation of
o network of ad hoc arbitral awards based upon political rather than legal

considerctions,
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DE AZCARRAGA (I.B.A.)

This is ¢ wise solution, but some precise rules should be laid down for
use o8 4 bosis in agreement ond arbitration:

(A) Case of cdjacent Stotes:

The Jurisdictional bcundary line should be the prolongation of the
territoricl frontier to sec, projected vertically to the shelf,

(B) Case of two States separated by = branch of the sea open at both ends;

The Jurisdictional boandary line should be the median line of the sea-bed.
(This is an eclectic method being bosed on two rules, 1 and 2).

(C) Case of two or more States fronting the same gulf: {

Meny difficulties arise in this ccse. The division of the shelf either in
proportion to the length of the comsts of the States concerned (as proposed by
VALLAT) or by o construction based on the system of equidistant points (as
cdvocated by PLOWDEN in 1575 and incorporcted in o study by Jean-Marie PY)might
prove unsatisfactory, being bosed on mnthematical speculation,

We believe that the method most likely to prevent dispute, as
Professor GIDEL wisely saw, would be the conclusion of an agreement or treaty
among the States fronting the saue gulf and sharing the same shelf etc. He adds
that the problem may be more acute when the boundary crosseé a mineral deposit,
particularly an oil deposit... If the agreement or treaty is to be placed on o
sound basis, the principle of the unity of the deposit must be over-weighted.

YOUNG
(The American Journcl of International Law, vol,k6, No.l)

The comment suggests that tiie boundary between States on opposite sides of
an arm of the sea should be in general some median line between the two coasts,
but no proposals are made for other situntions. In its approach the article
shows o wise appreciation of the impossibility of laying down any universal rule
for establishing boundaries on the shelf. Each situation is unique, and can be
solved satisfactorily only in the light of its own faocts ond the particular
interests there involved. Toe mentior of arbitration, in this one place alone,
seems both unnecessary and inapproprlate, it would appear to have little relevwnce
to the substantive problem.with which the Commission was dealing.
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Part 11, Related subjects
RESOURCES OF THE SEA
Articles 1 and 2

CHILE

The problem of the continental shelf is closely linked wit. that of the
conservation of resources of the sea. The International Low Commission hos
accordingly prepared three articles based on the former practice of international
lav by which, os a corollary to the freedom of the nend, no State cculd reserve
to itself absolutely and as ogainst all other notions o monopoly of hunting
ond fishing in any part of the "free" or "high" sess. |

That used to be the Anternational law or rulg, but the principle of the
freedom of the gseas must by re-excmined in the light of the present facts.

The 3eas ore in reality dominated, used, and - it my clmost be said -
possessed by Stotes maintoiuing powerful navies, fighing and merchant fleets,
bases, supply ports, docks' and shipyards. The nationals of those States are the
only persons who fully enjoy all the privileges of the "freedom of the seps”.

Such o state of affkivs has o direct bearing on the area of the
territorial sea, as it would not guit the major sea powers to have the territorial
vaters, vhere internationgl custom has recognized the exclusive right of the
coastal State to fish and hunt, increansed in area. ‘

It is a well-knowr fact that fiching fleets under the direct control of
the great sen Powers engage in activities prejudicial to the States bordering
upon the Pacific coast. '

The American community could not remain indifferent to such acts, and
since 1945 thare hus grown up the practice of protecting, couserving,
reguloting and supervising the operation of fishing and hunting,, in order to
provent ths diminution or exhaustion, by illicit activities such as those
mentioned, of the considerable resources of the seas of those areas, vhich
are indisponschle to the well-being ond progress of the American pecples.

On 28 September 1945 the President of the United States of America
formilated o nev doctrine vhen he jssued o proclamation accompanied by an
executive ordsr, daclaring fho right of his country to estadblish fisheries



' English

Page 76

conservation zones in the high seas arecs contiguous to the coasts of the
United States, either exclusively or in ogreement with other Btates concerned,

‘ In an Official Declaration dated 23 June 1947 the . esident of Chile,
on the basis of exieting doctrine and of similar measure. taken by Mexico and
Argentina, laid dowm the following:

"2. The Government of Chile confirms and procloims its nationol
sovereigznty over the seas adjacent to its coasts whatever moy be their
depths, and within the limits necessary to reserve, protect, counserve
ard exploit the natural resources of whatever nature found o, within

and below the said seas, placing within the control of the Government

especially all fisheries and hunting activities with the object of
preventing the exploitation of notural riches of thig kind to the
detriment of the inhabitants of Chile and to prevent the spoiling or
destruction of those riches to the detriment of the country and the
American continent.

"3. The demarcation of the protection zones for hunting and deep
sea fishing in the continental anC island seas under the control of the
Government of Chile will be made in virtue of this declaration of
scverelignty at any moment which the Government may consider convenient,
such demarcation to be ratified, amplified or modified in any way to
conform with the imowledge, dlscoveries, studies and interests of Chile
as required in the future. Protection and control are hereby declared
immediately over all the seas contained within the perimeter formed
by the coast and the mathematical parallel projected into the sea at o

distonce of 200 sea miles from the coasts of Chilean territory. This

| denarcation vill ba celculated to include the Chileen islands, fndlcating
& maritime zone contiguous to the coasts of those 1slamids, projected paralisd
%0 those islands at a distance of 200 ssa miles around their ococasts,

"k, The present declaration of sovereignty does not disregard the
similar legitimate rights of other States on s basis of reciprocity, nor
does it affect the rights of free navigation on the high éseas.” (Memoria
del Ministerio de Relaciones Exteriores, 1947, p. 203).
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Other countries followed our example - Peru in 1947, Costa Rice in 1948,
avd El Salvedor and Honduras in 1950 - using in their declarations on the
subject terms very similar in form and content to those in the Chilean
proclamation. All this is ground enough for saying that the doctrine that
the State may establish exclusive zones of control and protection of maritime
fishing and hunting in areas of the high seas contiguous to its territory kmown
as “continental seas or waters" has become part of the American internaticnal
system,

The Government of Ecuador promuilgated on 22 February 1951 a Maritime
Fishing end Hunting Act, article 2 of which extends the territorial seas to
a distance of twelve sea miles outward, subject to any future definition of the
term jurisdictional waters of the Republic of Ecuador (see Registro Official,
year III, No. T47, p. 6149).

If ve turn from the practice of States to recently concluded multilateral
treaties, ve find the same tendency to limit hunting and fishing on the high
seas., '

Article 9 of the Treaty of Peace with Japan obliges that country to
conclude agreements regulating and limiting fishing on the high seas.

For these reagons the Govermment of Chile is obliged to scrutinize
articles 1, 2 and 3 of part II of the draft prepered by the United Nations
International ILaw Commission, and believes that there should be a rn.tﬁrmtion
of the right to estadlish an exclusive hunting and fishing zone 200 seq miles
vide, .

This measure, vhich the Chilean Government supports, is based on the
folloving reasans: (1) the special configuration of the submarine shelf along the
coasts of Chile: (2) the 2xploitation of tha fisheries, vhich are of wital
concern to Chile; (3) the inadequacy of three miles of territorial sea for
protecting the fishing industry and preventing destruction of marine life;
and (4) the improper jurisdiction exercised in the past and present by cartain
foreign vessels over Chilean fishermen, vhose liviug comes meinly from the ses,
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DENMARK

The Danish authorities take & favourable view of the efforts exprassed in
these articles to provide possibilities for the conservation and control of
fishing on the high seas in such geogrsphical areas whers sdequate preservation
and control have not been established already, Moreover, it is acknowledged
that in areas vhere only few countries take part in fishing, such countries
have a primary interest in the enforcement of provisions of this netwre. It is
felt, however, that such States should not be in a position vwhere they could use
the initiative that would have to be lefit to them for these purposes to estadlish
priority for their owm fishermen to the exclusion of fishermen from other
countries vho might later wish to take part in such fishing activities. Such
priority would, in fact, be feasible even if the arrangement formelly placed all
countries taking part in such fishing on an equal footing, if for instance
the permissible fishing methods 4id not have the same value to fishermen of other
countries - or could not be used at all. (In this ccanexion, reference is made
to the procedures vhich in some cases have rendered illusory the appiication
of the most-favoured-nation clause). Hence, it would be essentisl to clarify
. the issue as to when and under vhat conditions any ccuntries arriving later
should be entitled to participation in the establishment of new regulations
in order that, if agreement cannot be reached, such cowntries should not have
to be governsd by previously adopted provisions for ai indefinite period., It
is therefore suggested that procedures should be estadlished for spplication if
provisions for preservation and control have already becen adopted by s certain
nunber of countries for a gsogrephical area in vhich other countries later vish
to take part in the fishing activities and consider the provisions alread;y
established tc be at variance with their interests, or consider the control
spplied to be inadequate,

In regard to ths international body referred to in article 2, the Danish
authorities wish to point out that it has bsen charged with two different
tasks, viz. to make regulatione vhere interested States are unable to agree among
themselves, and to conduct continuous investigations of the world's fisheries
and thc methods employed in cxploiting them.
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In the former respect it is pointed out that Denmark ie in agreement with
 the principle of an international regulation of fisheries in cases of
disagreement among the interested parties, but a final attitude to the draft
proposal cannot be decided upon until the composition and organization of the
proposed body is known in greater dstail. It should be noted, howecver, that
such regulation could, to a large extent, probably be undertaken by existing
international ageuncies such as the International Council for the Exploration

of the Sea.

In regard to the function of the body referred to in article 2, in respect
of investigations, it should also be noted that in the opinion of the Danish
suthorities the existing international bodies such as th: International Council
for the Exploration of the Sea have functioned satisfactorily and that their
activities have provided valuable experience and practical working methods;
hence, it would not be desirable at t.be present time to replace the existing
bodies by ons single internmational body, The Danish authorities therefore
propose that the body referred to in article 2 should conduct its investigations
in consultation with the existing international bodies and in geographical areas
vhere such investigations are not already being carried out by existing
{nternational todies. '

ECUADOR

Because our Civil Code recognizes the principle that fishing in the sea is
free, there are no provisions comparstie to the Commission'sa draft articles 1
ad 2 in either the Legislative Decree of 6 November 1950 or the Sea Fishing

and Hunting Act and Regulations,

ISRAEL

In the light of its genersl views as to the manner in wvhich the
International Law Commission has performsd this phase of its task, as described
in paregraph 2 above, the Covermment of Isrsel has considered very carefully |
vhether and to what extent it is in a position to submit ary cosments on
the draft articles contained in part {I (related subjects) of document
A/CN.L /W9, With regret it has coms to the conclusion that this is not possible
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at this stage, because of the absence of clarity as to whether these draft
articles are being submitted as part of the Commiesion's work of codificeticn

or as part of its work of progressive development of internetionsl law., Clsarly
the type of comment that can usefully be made depends upon the nature of the
vork being pcrformed by the International Law Commission in counexion with- the
topic, However, the Government of Israel finds it necessary to reserve its
rights to submit further comments at a later stage.

‘ NETHERLANDS

In ~ro'nexion with this erticle also, the Netherlands Govermment wishes to
point out that no effective solution of the pioblem will ever be achieved if the
regulation and control of fishing in the waters above the continental shelf
depends on agreement among all the Statec concerned, especially if - ag the
article states - eny newcomer - 1ll be entitled %o participate in making the
reguilations. Here again arbitration is essentisl, but specific rules mst be
established o guide arbitrators. Clearly, themefore, it is necessary to set
up a permenent international body, as is stated in article 2.

In certain respects, agencics like IMCO, which are already projected, might
be _ble to help.

NORWAY

According to the existing rules of internmational law, a State 1s free to
regulate and control the fishing activities of ites own nationals on the high sess,
Where the nationals o several States are engagcd in fishing activities in an
area, the Statecs concerned may of course conclude an agreemsnt batween themeslves
in vhich they provide for reasures binding on their respective nationals. .

It is wot clear vhether .rticle 1 of part II adds anything to~thess rules
spart from the provision that a co~stal State is entitled to take part in any
system of regulstion within 100 miles of its tervitorial waters even though its
- Dationals do not carry on fishing in the arer. The last sentence of imm 1
. Jems however to indicate that one or more States may, in certain circumstancec,
. take measures vhich cre binling on the nationals of other Rtetes, provided no
 area 18 closed to them, The scuond sentence of the articls, on the other hend,

—————

3
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says that if the nationals of several States are engaged in an area, measures
are to be taken b’ those States in concert. This seems to exclude the
possibility of applying any messureé to nationals of States which have not
taken the msasures in gquestion, either alone or in concert with other States,
Have the authors of the draft articles meant that if the natiocnals of a State
fish only occasionally in an area they should be bound by messurec teken by
those States whose fishermen fish regularly in the same area, slthough their
own State has not scceded to the measures? Or was it their intention to say
that wden all those States vhoss nationals fish in an area agres on certain
measures, these mesasures should be binding on newcomers from otiier States?

The exact meaning of article 1 should be explained. In any case the
erticle seeas to require re-drafting, so as to become more clear, if it should
not be left out alcogether,

There exists in several srcas a great danger of cver-fishing. In some
arear, indeed, conservation mesasures are long overdue. The purpose of article 2
of part II therefore deserves great sympathy., It is doubtful however
vhethar this article representc the best solution of the problem., It might
prove very difficult, at any rate at the present time, to reach agreement among
all interested States about the creation of the proposed permanent intermational
body. Ruorthermore, an international body would probebly not be the best agency
for dealing with the various problems arising in different parts of the world.
The most adequa’2 means of reaching prectical results in a not too distant
future vould be to contimue to negoﬁlgte agreements between the interesteld
States for the regulation of fisheries in particular areas. If suach a

‘pmod\mwmtobofonmd,ztvomnotbemouuvtoMtrwm

sgrecmant ol all fishing nations in the world, and it would also be possidbie
to make agreemsnts suitad for the particular requiremsnts of the different
Tishing areas. ’

According % parsagraph 5 of the commentaries to part II, articls 2, the
International Lew Commission has discussed a proposel that the coastal State
should be empowered to lay down conservation wegulations to be sppliied in a
zone contiguous to itd territorisl waters. This 1dea might be given further
consideration. It is possivie - although not certain - that ons ought to
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create contiguous tomes in vhich the coestal States should have the right to
regulate and control the exploitation of the resources of the sea as vell as

of the sea-bed and subsoil without, however, having the right to exclude
foreigners from taking part in such exploitation, Omne ought of couwrse in
such a case to specify vhat sort of regulations are permitted in oxrder to ‘
prevent the coastal States from making any abuse of their righta, *

PHILIPPINES

At present there is established in the Southwestern Pecific an
internaticnal body, known as the Indo-Pacific Fisheries Council, inder the
suspices of the Foid and Agriculture Organization of the United Nations. Is
this Council coneidered, under this article, a permsnent international boly
upon vhich competence may be conferred? In the case ¢f States not being able
to agree among themselves, it may be atated that the Agreement vhich is the
charter of this internaticnal body does not contain any provision referring to
settlement of conflicts between member countriss. '

YUGOSIAVIA

As a principle, the Yugoalav Covernment accepts the draft articles 1 amd 2,
vith the following cbservations: .
(a) Articles 1 and 2 are too concise and they therefore require numerous
comments, vhich actually have been successfully prepaxed by the Commission,
Therefore, in consideretion of the Commission's remerks Nos. 2-5 to
article 2 of the araft, the Yugoslav Government proposes that two or
three additional axticles should be draftel on the basis of these comments,
in order to include the observations of the Commissior, ¥
(b) Considering that FAO is alveady dealing with these and similer
problams, the Yuigoslav Government insists that PAO should be the
respective international body menticned in article 2, in the form that
this body has alrealdy been constituted within the said organization,
consisting of a mumber of the FAO members. '




T T R T e e e TR SRt A k2

e S  A/CH.M60

English
Page 53

UNITED KINGDOM CF GREAT BRITAIN AND NORTHERN IRELAND
Article 1

Her Majesty's Government are in generel sympathy with the objects of this
Article, In their view, the first, esecond and fourth sentences contain
statements of existing international law, whilst the third sentence is e
recommendatiocn de lege ferenda. Whilst they understand the reasons for which
the Comission put forward this recommendation, Her Majesty's Government
pevertheless consider it superfluous and probably unworkable in practice., It is
implicit in the very notion of the high seas - as the Commission realized in
drafting the fourth sentence of the Article - that it is contrary to
international law to prevent or even to regulate fishing by the nationals of a
foreign State in any arsa of the high seas except with the agreement of that
State. From this basic principle it follows, in the opinion of Her Majesty's
Government, that any State which claims an interest in the fishing in a
particular area of the high seas is entitled to take part on an equal footing
in any system of regulating the fishing in that area, wvhether it is more or
less than 100 miles away from that area and vhether its nationalas are or are
not at present engaged in fishing in that particular aree.

Article 2

Her Majesty's Government agree that the question of setting up a permanent
international body to conduct investigations of the worldts fisheries i3 within
the competence of the Food and Agriculture Organization and that pollution is
within the competence of the Economic and Social Council and will eventually
be dealt with by the Intergovernmental Maritime Consultative Organization.

Her Majesty's Government wish to place on record their emphatic opposition
to the proposal countained in note 5. In the opinion of Her Majesty's Government
no State has the right to enforce conservation measures against the fishing
vessels of other Stetes outside its territorial waters except by international
agreement. Unilaterally declared conservation zones outside territorial vaters
are illegal as being in contravention of the principle of the freedom of the seas.
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SWEDEN

The Swedish Government considers this a difficult but important task.
Under present conditione there 1s great danger of these resources being destroyed
by over-intenaive fishing and hunting. The difficulty is that even if a
convention on measures for the protection of marine fauna were concluded betwesn
the States mainly interested, it would not be binding on non-acceding States,
As international law now stands, it is hard to see hcw this difficulty could be
overcome. A coastal State clearly has no right to prohibit or regulate fishing
beyond the limits of its territorial waters. The method proposed by the
Comnission, which appears to be that a general convention should empower the
gtates mainly concerned to take measures binding on other States as well, may
perhaps be practicable, Here, it nust be clearly laid down that such measures
my in no case result, either directly or indirectly, in the exclusion of
nationals of other States from participation in fishing or hunting. From this
point of vievw an international body, to which complaints could be submitted
rowdins'tbe measures taken, appears to be essential.

SYRIA

»»+in view of the importance to Syrie of the problem of preserving the
ruourcel’ og the sea, the proposal contained in Part II, Article 2 of the
above-mentioned draft, concerning the establichment of a permanent internationsi
body to comduct continuous investigations of the world!s fisheries and the

 mathods employed in exploiting them, has been favourably received.

FRANCE

. Article 1 gives each State the right to regulsts fishing in sny ares if its
tationals are engaged in fishing in that area, subjer® to the proviso thet the

- masures to be taken shall be taken "in concert” i7 several States are involved,
- This 1s & proposition which is based on general and internationally accepted

': jrinciples and vhich has been u.:t.ed upon on previous occasions, It follows that
10 uniiateral measure by one of the States coucerned may be pleaded against the

tationals of enother State. The same cbsorvation applies to the eituation, also
Covered by article 1, vhere the area in quection is within one hundred niles of
the territorial wsters of a coastal State.
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Article 2 provides for the possibility of establishing a permanent

international body with competence not only to conduct !nvestigations of
~ tisheriss but also to make regulations for conservatory meesures to be applied
by the States vhose nationals ave engaged in fishing in any particular ares
vhere the States concerned are unable to agree among themselves, In the French
& Governmentts view, it would be desirabls to establish such a body, vith powers
4o take regulatory, technical and economic decisions. Bovever, there are two
observations to be mads in this connexion:
(1) Obviously, if practicable genersl regulations are to be worked out
one must envisage the continguncy that ons of the States might find itself
in disagreement with the others. It may be recalled that vhen the
Internaticnal Convention for the Nortiwest Atlantic Fisheries of
8 February 1949 vas being drafted, some thought was given already then
to the establishment of & body of this kind to deal with all questions
relating to the maintenance of the level of the stacks of fish covered
by the Convention. Hovever, as there vas some opposition on this point,
the Convention merely provided for the estsblighment of a qualified body
to submit proposals for the approvel of the various governmenis concerned.
That is a first step vhich should perhaps be judged in the light of the
experience gained before it is planned to establish an international body
vith powers of decision, such as that described in the draft article.
(2) It shouid also be pointed out that the system reccemended can be
useful only in 8o far as it includes all the interesied States, for the
non-participation of any one of thea can prevent the proposed measures
from materialising.

UNIOE OF SOUTE AFRICA

The Unica Govermmeat concur with the first, second and fourth sentences of
the Draft Articls, ut consider that the third sentanoe vhich resds "I any part
of an area is situated vithin 100 milss cf the territorial waters of a Coasztal
Btate, mtmuuutamammmuowmmmawmmor
: tim,omtha@iuutmumtmmwﬁmmm is
perflucus and contains an implied derogation from the principle of ths Creedom
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of the high seas. It flows necessarily from this principle that it is contrary
to intermational law to prevent or even regulate fishing by the rationals of a
foreign State in any area of the high seas, except with the agreement of that
Stats, “

The Union Government concur wvith the body of the Draft Article btut are
strongly opposed to the suggestion contained in Note 5 of the OComments, vhich is
to the effect that pending the establishment of a permanent international body,
coastal States should be emper»=:3 to lay down conservatory regulations in s sone
contiguous to their territoyi: " "w.ers. The Union Govermment consider that to
pernit coastal States to anforce v.aservatory regulations against the nationals of
other States ocutside the limit of territorisl waters, axd wvithout the consent of
those States, would be to allow s serious dsrogation from the freedom of the high
seas,

The Union Govermment congider that apert from the Food and Agriculture
Organization mentioned in paragreph J, the International Council for the
Exploration of the Seas (I.C.E.S.) should also be consulted,

YOUR:
(The American Jownal of International Lew,vol,M6,Mo.1)

It would seem & nOt unlikely inference <hat the foregoing articls owves &
good dagl %o President Trumen's proclamstion on Tisheries of 30 Septesber 1NJ,
vhich smunciated similar principles with respect to control of a fishery by ihe
State or States participating., There is in the Ocmmission's draft, howvever,
the additional proviso a3 to the rights of any coastal State within 100 ailes;
this vould seser tc be not unreascnadle as a safeguard for the interests of such
s Btate., The Commission's text also deslares that an arwa may not be closed
to natiocnals of other Statcs vho dssire to fish there (and vho presumabdly are
villing to abide Ly the regulstions). 7This is a point of potential importance
on vhich the Truman proclamation vas notadly siient,

Article 2 proposss & permanent international body to corduct studies of
the worldes fisheries and also to make oopservation reguletions for any fishery
area vhere the States concerned are unable to agree cmong themselves., Some such
international bodies, camposed of representatives of several States, already exist
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' with respect to particular speclee - e.g., the International Whaling Commission -
~ or to particular areas - e,g., the Northwest Atlantic Fisheries Commission and

~ the Indo-Pacific Fisheries Council, One may speculate whether such specialized
groups, particularly familiar with one or another fishery problem, may not be
better agencies to achieve the purpose the Commission has in mind than a single
wvorld-wide body.

MOUTON (p. 173)

It may be noted that the reasons of the activities of the Economic and
Social Council are not oil-pollution caused by offshors oil-exploitation, but
poliution caused by ships. In the 1926 and 1935 draft Conventions the States
vere given “contiguous zonee" in which their resuleiions concerning prevention
of pollution would be applicable, based on the principle of sslf-protection,

Here we feel thnt another element enters the picture. The coastal State,
undar vhose superviaion oil exploitation on the continental shelf adjacent to
its coasts takes place, takes on an international responsidbility to prevent
oil poliuticn in the interest of othexr States, whose fisheries or shores may de
damaged by the oil. At the same time it 1s of course in its own interest to
prevent this pollution, If the ectivities of the Economic and Social Council
should remein limitad to pollution caused by ships, we may expect that the
International Lav Commigsion will take up the prevention of pollution caused
by offshore drilling again in its next meeting. As the two causes of pollution
axre 30 diffevent we believe that the crigimel idea of the International Law
Commission sliovld be eonsidered egn'n,

It should, howsver, not be forgotten that dus to the Arift of oil patches,
it may well happen that fisheries are affected in au ares vhere the State whose
oil installations have caused the pollution has no fishery interests. This
congideration may make & redraft of Article 2 of the proposals of tha International
Lav Commigsion necessary,

Rules could alsc be esbodied in a Convention amongst all maritims States,
concerning the exploitation of mineral recources of the continsntal shelf, to
the effect that 1f the coastal State does not take efficient measures to prevent
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pollutian either obdbligatory orbitration or Jurisdiction of the International
Court of Justice or an International Maritime Court will de accepted or powers
will bs given to an international body to intervene and lay down tha proper

regulationg,

SEDE. T.RY FISHERIES
.rticle 3

DCIMRK

In regard to part II, article j, the Danisch authorities refer to their
compents on part II, article 1, and point out thct it would be natural for
constol States to hove an exclusive right to plece permanent ingtallations
for sedentary fisheries on thot part of the high secs that is contiguous to
the territorial waters of such Stete, analogous to the exclusive right of
constal States to place installations for exploitation of the coastal Utatets
pert of the continental shelf as stated above, It would a2lso be desiradle to
ensure free navigation by cdding a provision to the effect that sedentary
fisheries must not result in substantial interference with navigation, efr,
o similar provision in part I, article 6, concerning the exploration and
exploitation of the continental shelf,

The commentaries of the International Law Commission define sedentary
ficheries as fieching activities carrisd out by means of stokss smtedicd in
the sec-floor, Such stakes, it is presumed, are placed during the fishing ssseon
cnd then removed, vhereas the estublishment of permanent instelletions us
tlready mentioned, should be reserved for the coastal State, Sedentary fisheries,
it is noted, can be undertaken also by devices other thon stakes, e,g. buoys
and anchors, ,
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KETHERLANDS

The tern "sedentary fisheries” should be clearly defined. _ _

Toe provision that the regulation will not affect the general status of the
areas as high seas is, strictly speeking, superfluous. In any cese its
inclusion could not lead to an argument a contraric sffecting contiguous zones,
for vhich no cuch provision has been inserted,

NORWAY

ceoit is difficult to understand vhy so-called sedentary fisheries should
be treated in a different vay than other fisheries.

{

PHILIPPLINES

It 1s desired that a clearer definition of the term "sedentary fisheries"
be made. It is not definite whether fisheries for sponges, comusrcial shells,
such as trochus, gold-lip pearl shells, black-lip pearl shells, et cotera found
on sea bottoms are considsred as sedentary fisheries in the sense of this
Article., With reference to fishing geer, it is not also known whether fishing
appliances placed or anchored on sea bottoms, as fish traps (veira), fish pots,
anchored floating traps and subtmarine trap nets are considsred sedentary.

UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND

As stated in the comments on Article 1 of Part II, Hor Majesty's Government
considar that, as o matter of ganeral principle, no State is entitled to regulate
fishing by the nationals of other States in areas of the high seas except by
sgreesmant with the States corcerned. In their opinic. . however, intervational
1w recognises an exception to this general ruls in cases vhere the cdastal
State has acquired, on the besis of prescription, sovereignty over sedentary
. 21sharies lying on ihe sesbed which have long been cairied on exclusively by
its mationals, even though the area vhere the sedentary fisheries are carried
on may be outside territarisl waters. TLo legsl desis underlying prescriptive
claims ot this type vas examined by 8ir Cecil Burst in a well-known article




2
i
3

3
(
.
3
3
3

CR.
English

Page 90

 entitled, "Whose is the bed of the sea?™ (British Year Book of International

1av, 1923-24, page 34), in vhich the learned author conciuded that these claims

are valid provided they conform to certain ccnditions, namsly;

.
8
,

(1) The coastal State must have ex- rcised effective occupation of, end
Jurisdiction over the sedentary fisberies cn the seabed for a iong pariod)
{11) There must be no interference with freedom of navigation ia the
vaters above the seabed;
(111) Theve must be no interference with the right to catch swimming fish
in the vaters above the seabed.
Her Majesty's Government consider that the law was correctly stated by
Sir Cecil Hurst in the above article and they are in entire agreement with the
suthor's conclusion that "the claim to the exclusive ownership of a portion of
the bed of the sea and to the wealth which it produces in the form of pearl,
oysters, chanks, coral, sponges or other fructus of the coil is not inconsistent
vith the universal right of navigation in the open sea or with the common right
of the public to fish in the high seas”,
In drafting this Article, the Cammission would appear on the wvhole to have
shon a similar agreement vwith the conclusiona of Sir Cecil Hurst., Her Majesty's
Govermvent note, however, that the Comaission wculd make the right to regulate

" se'sntary fisheries cutside territorisl waters subject to the requirement that

non-nationals be "permitted to perticipate in the £ishing activities on an equal
footiny: with nationals”. In the opinion of Her Majesty's Government, it depends
on the historical facts of each case whether or not non-nationals are permitved
to participate in the fishing activities on an egval footing with nationals,
Vhere the ccastal State has in the past permitted non-nationals to participeate
in the fishing, then there is 1o 7ight to exclude such non-nationals in the
future; vhere, however, the coastal State has in the past reserved th fishing
Slusively for its ovn netionals, then non-nationals have no right under
international lew to participate in the fishing in the future, PMPurther, it

my d¢ & nice doctrinal point vhether a State, vhich has (a) & title by

- prescription to sedsntary fisheries lying onthe seabed, has also (b) a title to
~ the surface of the seabed oo which thy sedentary fisheries lie. The dfatinction,
- if there 1is one at all, between (a) und (b) must be & fine one, yut it scems that

- T — - -
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this distinction is the basis of the distinction which the Cormission maXxes in
note 1 between sedentary fisheries on the one hand and the continental shelf on
the other hand, In any caése the basic distinction must be that between the
seabed (sedentary fisheries o. continental shelf) over which the coastal State
is entitled in appropriate circumstances to full sovereignty and the superjacent
wvaters over thch the coastal State is not entitled in any circumstances ic
sovereignty. The Commission has (in Articles 3 and 4 of Part I) emphasized

this distinction in the case of the continental shelf; it does not appear,
however, to have stressed it with due clarity in the case of the sedentary

fisheries.

FRANCE

(1) Attention should be drawn to the vagueness of article 3, soc far as
the definition of the term "sedentary fisheries™ is concerned. The note to
this article merely states that the term means fisheries which should te
regarded as sedentary because of the species caught or the equipment used. It
would be absolutely necessary to delimit the scope of this definition more
particularly.

(2) It should be noted that while a non-coastal State may maintain and
exploit the figheries in question on an egpal footing with a coastal State, it
has to be "permitted” to do so. This stipulation obviously places it in an
inferior position with respect to the coastel State and deprives it of the
freedom of action it enjoyed previously over a part of the high seas,

SWEDEN

There are probably certain sedentary fisheries (pearl and oyster beds)
over which coastal States have exercised exclusive scvereignty de facto for a
long time, This is a matter of special cases rather than a general rule, In
such cases, where the righte of a coastal State have a historical foundation,
the bvasic principles of internmaticnal law would hardly permit them to be
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impaired ty & ccenventlion concluded in our time, It seems scarczely nelessur,
to discuss this question, except perhaps with a view to formulating a
reservation of such rights to be inserted in Article 1 of Part II. A special

article on sedentary fisheries would then te unnecessary.

YOUNG
(The American Journal of Intermational Law, vol. 4(, No, 1)

With respect to Article 3, which deals with sedentary fisheries, the chief
difficulty seems to have been whether to consider such figheries as part of the
resources of the sea, or as part of the resources of the continental shelf
because of thelr connection with the sea-bed. It might be claimed that to
place sedentary fisheries in the latter category simplifies the legal basis for
protecting them by oringing them within the scope of the continental shelf
doctrine, The Commission, however, decided otherwise on the ground that its
continental shelf proposals were meant to deel only with the mineral resources
of the subsoll. .

The Commission intentionally avoided any reference to such areas as
"occupied" or "Comstituting property” - phrases which have been used by
governments and writers from time to time in an effort to supply & basis for the
control exercised. The Commission's approach, which looks to long-continued
use as a basis, would seem more realistic, It is doubtful, however, whether the
Commission's proposed admission of non-nationals reflects existing practiée
with respect to many sedentary fisheries, where non-nationals of one class or
another appear often to be excluded.

CONTIGUOUS ZONES
Article b
By the term “adJjacent zone" or "contiguous zone®, international law
recognizes the existence of a maritime belt or area between the high seas and -
the territorial waters over which a coastal State may exercise certain lﬁﬂited s

rights of a generally administretive nature relating to sanitary and customn
control, safety of navigation and the protection of fishing.



Its leczl nature should not be confused with that of the territorial ses,
which is a part of the territory of the coastel State and therefore subject
to its sovereignty. The total Jurisdiction of the coastal State is exercised
over the territorial sees, but it has only partial and special powers over the
contiguous zone. .

In the draft prepared by the United Nations International law Commission
the contiguous zone appears as & belt of the high seas, contiguous to the
territorial sea, over which the coastal State may exercise the control necessary
to preveut infringement within its territory or territorial waters of its customs
or senitary regulations and any attack on its security by foreign vessels. -
According to article L of the draft, the breadth of the zone may not exceed
twelve nsutical miles measured from the coast, a much less favqQurable provision
than that of the draft prepared in 1929 st Harvard University, in which the
contiguous zone may be of any width, (Draft of Convention on Territorial Hﬁter&,
article 20; the text appears in §g§p§ement to the American Journal of
International Law, vol, 23, April 1929, p. 2i5).

Moreover, how can these twelve miles be reconciled with the vast extent
of ocean prescribed in article & of the Inter-American Treaty of Reciprocal
Assistance, an area of sea classified by doctrine as a cqptigucus zone?

The limit adopted by the Internationzl Law Commission seems contrary to
the new tendency in international law not to give the zone an exact -or well-
defined limit but rether to consider the jurisdiction which the coastal State

must exercise on the high seas.

The Government of Chile considers that the limit prescrived in article &
of the International Law Commission's draft should not be established, but that
the contiguous zone should be extended and broadened so that the coastal State
miy take the gteps necessary to prevent, within its territory or territorial
vaters, infringement of its customs, fishing or sanitary regulations and attacks
on its political or econcmic security by foreign vessels,

The Government of Chile believee that this zone should be at least
100 nautical miles measured from the coast,
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DENMARK

The Danish authorities appreciate the potential need for establishment of
acontiguous zones adjacent to territorial waters where a coastal State may
exercis2 the control necessary to prevent the infringement, within its texritory,
cf customs, fiscal or sanitary regulations, The limit of twelve miles from
the coast fixed for such zones is also acceplable to the Danish authorities.

It has been noted with satisfaction that no extension of territorial
waters is involved. )

Somé concern is felt, however, about the absence of a specific definition
of the nature of the control in question, éince this may lead to abuse by the
institution of meticulous control measures on nevigation and fisheries where
such control is not required to prevent infringement of customs, fiscal and
sanitary regulations. Abuses of this type might, in point of fact, be
tantamount to an expansion of territorial waters. ‘

The Danish authorities feel, therefore, that contiguous zones should
not be established unilaterally by a coastal State, but only by treaties between
the interested States.

ECUADOR

The right to police for national security and fiscal purposes was ‘
established by c:r Civil Ccde and Maritime Police Code for a distanée of four
marine leagues, but the Legislative Decree of 6 November 1950 set the area of
maritime control and policing at twelve nsutical miles, i.e. the minimum for
territorial waters, The area of maritime control and policing may be extended
by virtue of such international treaties as the Treaty of Mutual Assistance.

' NETHERLANDS
It should be stated explicitly that contrcl may be exercised on ghips
entering the zone as well as on those leaving it, Similarly, it should be
clearly understood that control over immigration and emigration is covered by the
term "customs...reguletions”. Finally, the article should mention not only the

purpose of preventing the infringement of customs regulations, but also the
desirability of punishing such infringement,

-
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NORWAY

The proposals put forward in part II, aiticle 4, seem reasonable, Some
clarification, however, is needed on two points.

It ought to be made quite clear that the term "customs regulations” does
rot only mean regulations concerning import and export duties, but also all
other regulations concerning the exportation and importation of goods.

The word "coast" at the end of the article might lead to misunderstendings.
Some people may interpret it as meaning the line vhere land ends and vater
begins. Others would find it more natural to interpret the word coas’ as
including the seaward limit of the interior waters. It is suggested that the
vord "coast" be replaced by the expression “"bese lines from which the breadth
of the territorisl waters are reckoned”. fhis would be a pructical solution,

It is indeed impossible to drav a line twelve mlles at sca vwhich follows all
the sinuosities of an irregular coastline, KNorvay makes use of straight base
lines drawm betuween the c(wisrmost points on land or on the island fyxinge
(skjaergard) in the genersl direction of the cocst., The judgment vhich the
International Court of Justice delivered in the Anglo-Roxrwegian fisheries case
on the 18th December 1951 mede it clear that the Norwegian base lines systenm
vas not contrary %o International Law,

The contiguous zone which 1s proposed in article 4 must be distinguisned
from the contiguous zones which have been mentioned above and in vhich the
coagtal State might have the right to control the exploitation of the resources
of the sea and of the sea-bed and subsoil. There is no reason vhy the
contiguous zones which different States have established for customs, fiscal and .
sanitary purposes should not overlap. Buch overlspping would render it eaiier
to prevent smuggling. If contiguous zones should be established for the
regulation of the exploitation of the natursl resources ¢f the sea and cf the
sea-bed and subcsoil, such contiguous zones must of course never overlsp.
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YUGOSLAVIA

The Yugoslav Government cannot at all agree with the formulation of this
article, because it takes no sccount of the legitimate defensive rights of
the coastal States. The establishment of this zone without authorizing the
coastal State to protect the security of its shores in strictly limited end
exsctly specified scopes, is untenable in the view of the Yugoslav Government.
This question and the pro et contra reasons have been thoroughly discussed at
The Hague Codification Conference in 1930, so that it wculd be unnecessary to
repeat them now,. i

Article 4 should, therefore, read as follows:
"on the high seas adjacent to its territoriel waters, & cosstel

State may exerci~e the control necessary to pevent the infringement,
within its territory or territorisl waters, either of its customs, fiscal
and sanitary regulations, or its security laws. Such control shall not
be exercised further than twelve miles from the outer limit of ite

interior waters,”
In view of the fact that interior waters, vhich otherwise are under the

full sovereignty of the coastal State, are considered as an integrant part of
its land, there i1s no difference between the Commission's and the Yugoslav
proposal for the delimitetion of this zone. The Yugoslav proposal is ouly
more concise and will avoid arbitrary interpretrtions concerning the edge of
the contiguous zone,

UNITED XKINGDOM OF GREAT BRITAIN AND NORTHERN IREIAND

It has hitherto been the policy of Her Majesty's Government to cppose any
claims to the exercise of jurisdiction outsiéa territorial vaters. Many
countries have, however, claimed to exsrcise /urisdictiop for cartain limited
purposes heyond territorial limits. For the most part thess purposes have
related to the enforcement of customs, fiscel or sanitary regulations only and
the jurisdiction has been exercised within modest limits, generally vithin a
"contiguous zone" not more tran twelve miles from 2> cosst. Her Majesty's
Government have not themselves found it necessary to claim ¢ contiguous zone,
and vish to place on record their emphatic opposition as & matter of rrinciple
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to any increace, beyond lim.ts already recognized, in the exercise of
Jurisdiction by coastal States over the vaters off their coasts, vhether such
increase takes the form of the extension of territorial wvatsrs or the exercise
of wider forms of jurisdiction outside territorial waters., Her Majesty's
Government are satisfled, however, that on the basis of established practice,
the Article proposed by the Commission is acceptable provided that:
(1) Jurisdiction within the contiguous zone is restricted to customs,
fiscal or sanitary regulations only;
(11) Such Jurisdiction is not exercised more than twelve miles from
the coast;
(111) This Article is read in conjunction with another Article stating
that the territorial waters of a State shall not extend more thar
three miles from the ococast unless in any particular caee a State
has an existing historic title to & wider belt,
Her Majesty's Government wculd cbserve that the term “coast™ is ambiguous.
‘ha Commizsion should declare whother it ie ths physical cosstline that is
envieaged or tie political coeastline, 1.e, the base-line from vhich the
territorial sea ig delimited.

SWEDEN

As we knov, this question hes been keenly debated, especislly at
The Hague Conference of 1930, wirtn a number of States laid claim to contiguous
zones of this kind. These claims were no doudbt made de lege ferenda rather
than by virtue of the existing law. The Swedish Government is arare that
certain States have established contiguous zones, particularly for customs
control, by unilateral legislative action. But it has grave doubts as to
vhether a coastal State has the right to exsrcime control over foreign shipe
outside its territorial waters, without the sonsent of the country t0 whish such
shipe belong. Thess doudbts are confirmed by the fact that States desiring to
exercise such control have often thought £it to conclude treaties to secure
this right. Reference say here be made to the so-called "liquor treaties®
concluded by the United States in 1924-26 and the treaty concluded at Helsinki
in 1925 between the coastal States on the Baltic Sea. Moreover, this guomén



t A/CN.L/60
. English
Page 98

{s so closely bound up with that of the extent of territorial vaters, vhich
{s elready on the Commission'!'s work programme, that it would seem advisable
to deal with the two topicse at the same time,

FRANCE

Article 4 has the merit of establishing a uniform limit for the zone within
vhich a coastal State may exercise control and might therefore be ussful in
putting an end to many uncertainties. The French Government would therefore
be prepared to give it consideration, subject to the proviso that the grant of
the right cf control to a coastal State can on no account be held to constitute
an extension of that Stute's sovereignty beyond its territorial wvaters,

This proviso leads to another as a necessary corollary: the proposed
article will only be acceptable if it ic supplemented by fixing the limits of
territorial waters in such a wvay that the power to fix them ie not left to the
discretion of the States concermed, The French Government faoels therefore that,
wvith respect to this fundamentsl point, the work of the Commission mist be
completed and that any attempt to make regulacions governing the so-called
contiguous zones presupposaes that the lim ts of territorial vaters have been
fixed.

UNION OF SOUTH AFRICA

The Union Government regard the article as being reasonable provided that
it 18 strictly interpireted. The control and Juris .iction of the litioral
State for the purpose of this Article should not go beyond vhat is necosazry
to prevent the infringement, within its territorial waters, of customs, fiscal
or sanitery regulations; and in no case should it be exsrciscd beyoud the
twelve-mile limit,
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YOUNG
(The American Journal of Internstional isw, vol.46, ¥o.l)

0f the four articles in Paxt II of the Comiseion’s draf't, that dealing
vith contiguous zones does no more than restate & rule slreedy vilely recognized:
that for customs, fiscal and sanitary purposes a Stats may exarcise msasures
of control up to a distance of not more than twelve miles from its coest. Ko
attempt is made to dovetail the rule into the Commission's proposals relating
to the continental shelf, under vhich it would gseem not impossible for a State
to exercise such control, in connection with its exploitation program, at
~ distances of mors than twelve miles offshore.

Chepter III.
CONCLUSIONS

The Comnission may well be gratified at the welcome its proposals ou the
continental shelf have received both from govermments and among scientists.

As was to be anticipated, certain governments which had defined their
continsntal shelf by methods other than that recommended by the Commission
do not accept the latter's propossls. However, the great majority of States
. vhich replied to the enquiry give general approval to the proposals, Brazil,
. France, the Netherlands, the Philippines, Sweden, Syris, the Union of South -
Africa, the United Kingdom, the United States of Amarica and Yugoslavia having
stated this approval expressis verbis. - ’

At its Madrid Conference in 1952 the International Ber Associstion adopted
. the following resolution;

The fourth Conference of the I.B.A.

Tekas plessure in commending the Internationsl Lew Commission's
vork on the sudbject of the continental shelf; .

Concurs in the essential principles formulated by the Internatiomal
Lav Commission in its draft of July 1951 (articles 2 et 8eg.); btut

Reserves its position with regard to the definition of the continental
shelfr {article 1); and

Expresses the hope that govermments vwill commmicate their views on
the Intermational Law Commission's dreft articles at the earliest possidle
date, in order that positive rules of international isw mey be established

&8 soon &8s possidble in a mtter vhich uod'unt Wfor
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In November 1952 the Executive Council of the Internatiocnal Is' Asoceiation,
 pursuant to & request by the Lucerne Conference, adopted a resclution
establishing & commission "to examine the question particularly in ite technical.
' and legsl aspects taking into careful consideration the most valuable work of
the International Lav Cosmission of tis United Nations®.

| Among the governments which have made no declarstion concerning ths
establishmen: of a continental shelf, only one put forwaxd a point of view in
{te reply vhich does not seem consonart with the gsnecral views of the
International Lew Commission. This is Norvay, vhich aske vhy the resources

of the subsoil of the continental shelf should be treated differently from

other resources of the sea. If it 1s tc be concluded that Norwvay favours
complete freedom of exploitation of the subsoil by all States, it is the only
government vhich advocatee this view,

Some governments express the view ir. their reply that the relation
botween the problems relating ©o the continentsl shelf and thoge relating to
the territorial sea is so close that the two questions cannot be discussed
ssparately. In this connexion, it may be noted thet the International Law
Commission began discussing the territorial sea at its last sescion. The :
dsbates showed that the maximum figure the Commission would wish to entertain
as the breadth of the tcrritorial sea would be twelve miles., Eince the
continental shelf may extend for hundreds of miles, the problems of the
continental shelf remain virtually unchanged vhether the breadth of the
territorial ses is three or twblve milea. Thus the comnexion between ths two
questions should not be overestimated.
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PART I: THE CONTINENTAL SHELP
Article 1
Comnents )

l, and 2. The Commission's decision not to limit itself toc the geological
concept of the continental shelf wes explicitly approved by certain Governments
(Chile, Israel, Sweden); no government expressed a contrary opinion. Among
the experte, Gidel, Mouton, Vallat and Young expressed their support of the
Commissiont's position. Azcarraga would prefer the geologico-geographic
definition, but is prepared to adopt the other view as a second choice where
there is no continental shelf, '
This being so, the Rapporteur thinks that paragraphs 1 and 2 may be left

a8 they stand.
3. The choice of the term "continental shelf” was criticized by the Governments

" of Israel and Sweden, which prefer "submarine areas", Among the authorities,
Gidel and Vallat support the term “continental shelf”; Azcarraga and Brajkovic
prefer "epicontinentsl shelf®, Mouton proposzs the word “shelf”, without any
epithet, The Coumission has already explsined why it canfiot accept the
expression "submaring sreas”. The term “epicontinental shelf® has been
Justifiably criticized by Gidel. The term "shelf” - in French plateau -

| would be very ambiguous,.

" In the Rapporteur's opigfon, there are no grounds for replacing the term

"sontinental shelf" by some other expression.

4., No comment, '

5 5. and 6, Arguments were advanced in a number of quarters against the

. International Law Commigsion's proposal not to adopt a fixed limit for the

~ continental shelf. In particular, criticism vas voiced by Brazil, Frence, the

" Netherlands, the Union of South Africa, the United Xingdos and Yugoslavia;

among the experts, Gidnl,, Brajikovic, Driessen, Waldock, Vallat, Azcarrage and

| Mouton opposed the propossl; and the International Bar Associstion expreesed

| its atesent,




in the first place, it was argued that the Commission!'s proposal would
pake it impossible to mark the limits of the continental ehelf on ses charts.
The Rapporteur wonders, however, vhat purpose such marking would serve; the
boundary line would merely i -licate a theoretical possibility, and would be of
no practical importance for navigation. Obviously, ships would have to bear
in mind any installations erected in the &2a over the continental shelf, but
these would be marked on cherts and would have to be equipped with warning
devices,

Secondly, it is asserted that the Commission's system would lead to
uncertainty which would prevent the delimitation of the continental shelves
of two States situated opposite each othsr. The Yugoslay Government noted in
this connexion: "Since neighbouring countries do not know to what distance
their continental shelves can extend, because technical pos#idbilities of
extraction of oil would be different in two countries not uqually induetrially
developed, they will not be able to establish the boundaries mentioned in
article 7". This cbjection, however, is due to a misunderstanding. The
question is not the degree of technical development attained in both countries,
but the depth vhich it might be technically possible to reach at the given '~
non;nt. The limit would therefore be the same for both States. Delimitation
would not cause any difficulties thet would not obtain if a fixed limft wers
ldopted..

Thirdly, there is some apprehension of undue extension in the future,
should technical possibilities develop to an unforesesn extent. One snswer 0
this might perhaps be that in this event a 200 metre depth-line could certainly
not be maintained, o that the practicsl difference does not seem to be vary
Sreat, However, this reply does not seem to us conclusive, It ig nct beyond
the bounds of possibility that minerals of small bulk may in the near future
be drought to the surface not by fixed installations but by devices instalisd
on hips - & similar development has already occurred in connexion with deepeses
exploretion, If the text proposed by the Commission vere accepted, the |
consequence might de that in this respect too exclusive rights extending to
unlimited depths - and distances from the coast - would be attriduted to the
coastal States. It vould thus be viser to accept at least & provisional Jimit,
vhich might be “c-examined if technical developments so required.
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Accordingly, the Rapporteur, vhile recognizing the force of the argumsnts
{n fevour of the Comnission's propossl, would prefer the adoption of a depth-
1imit of 200 metres, and he has amended the iraft to that effect. It will be
for the Commission to decide.
7. and 8. Chile, mmmuualdmtcumdmudwth-
e.g. 200 miles, These clains were explicitly opoposed by the United Kingdom
Government, which "wishes to place on record its opposition to any system
which wvould allot the continsntal shelf to coastal States on the basis of
distance rather than of dapth' Of the authorities, Rygh and Brajkovic are
in favour of a "contiguous zone", but Gidel oppouo the 1dea.

The Comnission stated in its geport that it 1s opposed to the 1des of
a "eontiguous zone®; in the Rapporteur's opinion, none of the arguments
sdvanced need cause it to change its view.

The Rapporteur therefore proposes that these paragraphs should be

retained as they stanc.
9. and 10. There are no observations ou these.

"Contiguous to the coaet"
The Rapporteur agaifn wishes tc drew the Commission's attention to the

expression "contiguous to the coast", used in article 1. This idea will have
to be axpressed in more precise terms. The Norwegian Government has pointed
cut that a stretch of deep vater is sometimes found near the coast and ‘aress
of shallow wvaters further ocut. This is the case cutside the coast of Norway.
It would be obviously most unfair, in the opinion of the Norwegian Govermment,
if Denmark, Germany, the Netherlanis and the United Kingiom should share
betwesn theam the whols Noxth 8sa, vhils Norvay should be excluded decaves of
the above-mentioned belt of deap wvater. The Norvegian zuthority Rygh voioes
the same ideas, Mouton (p. 17) obeerves: “These facts will aake it Aifficult
in soms cases to delimit the continental shelf and veys have to bs found to -
overcoms these difficulties”.  Je quotes Yourg's opinion: “A possible boundary
line should not be interrupted by sutwmarine canyovs, running out from land®,
The United Kingdos Government states that it could not accept @ system “which
would allot to coastal States sutmerged platesux (themselves possidly less tham
loomno-bommnw)mmmmmwnmzmm
100 fathoms deep”,
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Considering that the Commission decided not to adcpt the geological
conoept of the continental shelf, a concept vh:fch gives ons of two States
situated opposite each other slmost the vhole of the continantal shell
stretching between the two countries merely because there is a deep-wvater
chunniel- possibly & Very narrow one - near the ocuter limit of the other Stalets
territorial sea, would not de satisfactory. The Rapporteur feels that the
expreesion "contiguous to the coast™ does not prccl.\ulo submarged areas
mudmmcmtbytmmchmlotmmmomom
from being considered in certein cmm-uncu as "contiguous toc the coast®,
mmhcmn,mudimlmughtoﬁeramm The Commission
MYy vieh to consider elucidating this point in the comments.

Mwoblmumnmufﬁcultmthecmormiwammon
all uaubymmmammmmmmrmmwmmtwm
shelf off the coast by a strstch of sea more than 200 metres dspth., Can such
shelves be regardsd as submarine areas contiguous to the coast? The Repportewnr
merely dravs the Commissionts attention to this problem, lesving it to the
Commission to decide on the desirsbility of inserting & provision covering
such cages.

"Natural resources”

What is the precise sense of the term "natursl resouwrces” in article 1?
Cleariy the Coammission did not mesan this term to cover fish living in the sees,
even cpecies vhich live on the bottom for s certain length of tims (bottom fish),
The Commissicn 8180 agreed that the provisions concerning the "natural” rosourees
of the continental shelf are not in genersl applicedls to species of shellfish
vhich cling to the ssa-bottom (oysters); it considered that “sedantary fisheries”
vere subject t0 a systam of regulation of their own. It should be noteld that
the Commission regards as "sedantary” those fisheries vhich are 80 named
because of the species caught or the equipmsnt useé, e.g. stakes embedded in
the sca-floor. ' |

Some proposals vere made (Sweden, Netherlands, Mouton) for the replacement
of the term "naturel resources” by "mineral resources”, vhich would make it
clearer that all fisheries products were excluded, It is trus that the use of
this term vould also exclude plants growing on the sea-bed. But the only plant
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of any importance in this connexion is seaweed, which derives its sustienance
from the water, not the soil, and consequently is neither a "natural” product
of the continental shelf nor a minersl product. The Rapporteur accordingly
proposes that the term "natural rescurces” should be replaced by "mineral
resources”. It 1s of course understood that the control and Jurisdiction of
the coastal State would not extend to such objects as wrecked ships and their
cargoes (e.g. bullion) lying on the sea-bed or covered by the sand of the
subsoil, since these are not strictly part of the resources of the subsoil.
On the other hand, the sand, conestituting as it does the upper layer of the
subsoil, may be regarded as a mineral resource., This would apply for example
to the monesite sands, mentioned by Nehru in his address to the Lucerne
Conference of the International Law Association, vhich are found on the Indian
coast along the foreshore and in deposits extending into the marine subsoil,

Mouton has proposed that the sea-bed and the subsoil of the continental
shalf should be treated separately, the sea-bed being regarded as subject to
the régime of the high seas. This writer believes that “the possibility of
interference vith figheries is ons of the reasons to consider seriously the
suggestion of giving the sea-bed another status than the continental shelf
and to sever the link vhich the continental shelf theory emphasizes so strongly”
(p. 137). BHe suggests that there are some analogies in mining law.
Pearce Higgins and Colombos (p. 55) also consider that a definite distinction
should bs dreem between the sea-bed and the subsoil. The Rapporteur
congiders this dsbatadle. It must not be overlooked that the sea-botton is
merely the upper laysr of the subsoil of the continental shelf, and that a
difference between the rdgimes govarning the sea-bottom and the subsoil of the -
continental shalf might in prectice unduly hamper the exploitation of the
sudbgoil, The comperison vith mining law does not sufficiently allow for the
peculiar matwe of the axploitation of the subearine shelf, If the line
betwesn the permissible and the prohibited operations affecting the sea-bed
vere clearly dremm, the propossd distinction would be unnecessary.

The Regpovteur has changed the term “"natursl rescurces” in the text of
articlé 2 to "xinersl resources”, and has explained the sense of the latter
term in the comments. ]



" English

Page 106

Awtinla 2

WO w—

R L e St o

Comments
1 and 7. The Comissionts view that the coastal State should not be given
"sovereigaty” over the continental shelf did not meet with general agreemsnt.
It wvas criticired by Chile, Icelsnd, France, the Union of South Africa and the
United Kingdom, which would prefer the use of the term “sovereignty”. Chile
alone believed that such sovereignty should extend to the superjacent vaters.
Anong the States vhich support the idea of control and jurisdiction ty the
coastal State, Sweden accepts the Commission's proposals unreservedly. The
 Brazilian Government feels that the word "extlusive™ shculd be inserted before
the vord "purpose”. The Danish Govermment alsc believes that the right should
be explicitly defined as exclusive, The United States Government thinks that
1t would be advisable to make it clear, at least in the commentaries, that
control and Jjurisdiction for the purpose indicated in the draft articles mean
in fact an exclusive, but functional, right to explore and expl¢it. Of the
'~ suthorities, Gidel and Azcarrage agree vith the Commission's wording, v;ule
~ Waldock and Mouton support the 1des of sovereignty provided that this
~ sovereignty does not extend to the superjacent sea.
Norway 1s the only State that does not consider it necessary to give such
. s monopoly to nationals of the coastal State. This viev was shared by Colden,
and also by Paul de la Pradelle, vho at the Internationzl Law Association's
Conference in Copenhagen had gharply criticized the attribtution of exclusive
rights over the continental shelf to the coastal State, but vho vas less
categorical on this subject at the Association's Lucerne meeting. In his view,
it is impossidble to sey that a right over the continental shelf vests in the
ccastal State ipso jure; and in view of the differences of opinion shown in
the govermments' replies and of recent work on the doctrine of the substance
of the right it can Justifiably be said that the question remains cpen as &
mctter de lege ferenda, -

Thus @ﬁmﬁemﬁﬁiwim supported the view that
suthority over the continental shelf vests in the cosstal State. There is a
very considersble school of thought which regards that authority ss "sovereignty”.

I =t AR A SR OO IS
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Moreover, several proponents of the concept of "control and jurisdiction” stress
that these rights are "exclusive™, In the Rapporteurt!s opinion, there would be
no objection to accepting the idea of an "exclusive” right, But need wa go
further and accept the concept of "sovereignty”? 1In its report covering the
vork of ite third session the Cormission stated the reasons for which it had
svoided using this expression. In view of the very distinct preference which
has been shown for the use of the word “"sovereignty”, however, the Rapporteur
vould have no objection againat the use of this term in article 2, which would
then read as follovs: “The continental shelf ie subject to the sovereignty

of the coastel State". A meeting ground might perhaps be found in the use of
the phrase "sovereign rights of control and jurisdiction". The Rapporteur hes
tentatively inserted this phrase in the new draft, end its sense is explained
in the comments.

2. The Governments of the Netherlands, Sweden and the United Kingdom, like
the Commission, expressly reject the idea of the internationalization of the
continental shelf, Gidel and Azcarrage are of the same opinion, which is also
shared oy Loxd Alguith of Bishopstone. Paul de la Pradelle, wvho had showm
hizself a fervent advocate of internationalization at the International Law
Association Conference in Copenhagen, at the Lucerne Conference merely
recommended the establishment of international control over exploitatiom, i.e.
"iaternational supervision of the direct exploitation by, or exploitation under
concession from, the coastal State". Eustiathiades expressed the same view,
The 1des of international control had also been advocated in the reply of the
Netherlands,

The Commiesion might perhaps cousider proposing the establishment of an
international organ responsible for controlling the development of the
exploitation of sutmarine aress and giving advisory opinions on the subject, in
order thereby to promote the most efficient use in the general interest. A
provigion to this effect has been inserted in the comments. .
3. The ides expressed in this paragraph of the report vas stressed in the
Netherlands reply, and is slso found in Gidel, Vellat and Lord Asquith of
Bishopstons., .
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b, 5and 6. It vas asked in several quarters vhether the Jommission oconsidered
that the propossd rulec were to be considered as lex lata or as lex ferenda;
Gidel goes into the matter thoroughly. The Commission mirht perhaps further
clarify its views in this connexion, In the Reapporteurts opinion, the report

should bdring out clearly:
(a) that in principle the Commission accepts as established law the

right of the coagtal State to the exercise of control and jurisdiction
for the limited purposes stated in article 2; .
(b) that this right is independent of the concept of occupation and of

any formel assertion of that right by the Btate;

(c) thet further rules for establishing the boundaries of continental
shelves remain to be introduced, and that eanugu.ntl.y tho‘ rules
relating to the boundaries of continental shelves have not yet ncgund
the force of established law,

The Rapporteur has refrained for the present from drafting a text to

this effect,

Articles 3 and b
The Governments of Chile and Iceland oppose these articles, but they
vere explicitly approved by the Governments of Israsl, the Netherlands, the
Uaton of South Africa, the United Kingiom and Yugoslavia., The United Kinglom
Oovernment states that it would not be prepered t0 acoept any convention on
~ the continental shelf which did not contain such an articls,
f’ The Repporteur proposss that thase articlss should be retained as they

.
. gtand
9 [ ]

. Articls §
Soms governments believe that this artiels still lsaves certain Questions

‘M it stands, the United States Government considers, article 5 appears to isply
that the coastal State my do so if the measures resulting in such exslusion
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are reasonable, The Danish Government, although it is in full agreement with

the provision, fears that with the present formulation it mey be doubtful which

 of the two interests shall be overriding or, in other words, whether o State may

! be required to move the cable or, vice versa, whether a cable can be laid even

vhere this is at variance with an exploitation intended by the coastal State.

It vould seem natural here, in the.opinion of the Danish Government to

distinguish between cables already existing, in which case a removal, if any,

should probably entail a compensation for the expenses incidental tc such

renova), and the laying of new cables, which should ve effected in such a way

as not to interfere with steps for exploitat’~n of the sea-bed already taken

by the coastal State. Also where otiier installations are involved vhich have

already been placed by other Statee, for instance the mooring of light-ships

 and the like, same regard should be had to the arrangements existing alreedy.
In &xrafting axrticle 5 the Commigsion proceedsd frow the basis that in

general the establishment or maintenance of sutamarine cables will not heamper

@ any measwres taken for the exploration of the continentsl shelf ahd the

- exploitation of its resources, and that consequently the coastal State cannot

-~ oppose the establishment or maintenace of such cebles, Where the cosstal State

' wishes cables already 1aid to be removed becsuse it is undertaking new vorks

for the exploitation of the continental shelf, it seems reasonable that it

- should pay the expenses incidental to their removal. Where there is a request

for new cable-lrying, the coastal State may justifiably cppose any cadle-laying

. that might impede existing or plianned exploitation of the gubsoil., Even if

- Ruch conditions laid down by the coastal State make it necessary sor s grester

“hncthormhtobema, there is no reason vhy that State should be required

. 10 beax the costs provided that the preesribed dstour 4oes not exceed

- Teasonadble limits. The Rapportewr belisves that all thess considerations are

20vaed by the uss of the texm "reasonable measures® at the degimning of

 &rticle 5, and that £uoiha> deteil would be unrecessery in this artiocls.

If, however, the Commission sgrees thet the article is not clesr, some

- appropriste explanatory details might be inserted cither in the text or in

 the comments,
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The Commission did not think it necessary to insert a provision on
pipelines in the text, since the question does not appear to have any practical
{mportance at the present time and would be complicated by the fact that pumping
stations would have to be installed at certain points and these might hamper
the exploitation of the subsoil more than cables. Some of the authorities
(Gidel and Mouton) regret this decision, believing that the question is not
vithout practical interest. Since, however, no government insisted on the
insertion of such provisions, the Reprorteur sees no reasan vhy the Commission
should reconsider its decision.

Article 6

The principle stated in the first paragraph of this article was not
challenged, but there were several criticisms of the way in which it had been
formulated, The Swedish Government fears that these provisions might encroach,
to some extent, on the principle of freedom of the seas, To say that the
exploration of the continental shelf and the exploitation of its natural
resources must not result in substantial interference with navigation ar
fishing does not appear to that Govermment tc provide a guarantee in this
matter., Precise rules should be drawn up concerning notification and warnings,
and it will be necessary to ensure that notice is alweys given before
installations are constructed. Finally, an obligation to pay compensation for

. damage resulting from negligence or carelessness on the part of the expl.olto'r

:

|
|
g

should also be created. The Netherlands Government expresses a similar view,

With regard %o the criticism that the wording of article 6 is not
precise anough with respect to the equipment of the installations ard
ccupensstion for losses resulting Irom negligence or carelessness on the part
of the exploiter, the Repporteur considers that the Commission should limit
iteelf, in this first attempi to define the regime of the continental shelf,
to drawing the broad outlines, without entering into excessive detail vhich
might be left to a later stage.

With regard to the comment that the Commission does not stipulate that "@ue
notice must be given of any installations constructed”, the Rapporieur points
cut that such a provision was deliuerately omitted, When vork is still in an

- experimental stage, particularly, it may be necessaly to erect provisional end



?
s
X
]

/
3
]
4
3

|
g,

n AJCN.4/60

English
Page 111

temporary installations of which no advance notice can be given. In viewv of
the fact that due m2ans of warning of the presence of such installations will
alvays be obligatory the danger does not seem conesiderable. Mouton rightly
observes that any ship casting anchor ontside the territorial sea forms an
"obstacle" of the seame kind, of which no advance notice can be given.

The French Government considers that it would be advisable to stipulate
that the exploitation of the continental shelf should not have the effect of -
reducing fish production, for example, by causing the local disappearance or
the general depletion of certain species,

In the Rapporteur's opinion, this contingency is alrealdy covered in
article 6, vhich states that the explcration of the continental shelf and the
exploitation of ites natural resources must not result in substantial
interference with navigation or fishing. I mlgat revhehr he desirable to add:
"or im reducing fish production”,

The French Government also asks who will have the power - and vhen - to
Judge whether acticn taken by the coastal State is, in effect, likely or not
likely to interfere with navigation or fishing.

In the Rapporteur?s opinion, the establishment of a body competent to
deal with disputes of this nature should be considered later, after some
experienca has been gaiued of the operation of such installations. ,

Young considers that "in this article the Commission failed to show the
sane farsighiedness vhich marked its app-oach in article 1. It would seem that
the gpcltion vhsther navigation or fishing or the exploitation of natural
resources is ths chief interest in any particuler area is a Qquestion of fact,
end that priority of right ought to be determined accordingly. In many sreas
of shallow waters, off the besten Irack but rich in resources, navigation mey
bs of nO real importance; it would seem sbsurd to impos2 eladborate restrictions
on development of the yasources to protect a "primary interest” amownting to
a fev small cxuft & yoar, Converseliy, one may vell vish to avoid develorment
iRstallations in the midst of & busy seaway”,

To meet Young's objections, vhich are shared by Moutom, ths Rapporteur
proposes that the last two sentsnces in paragraph (1) should be wodified to
rsad ag follovs: “savigation and fishing must always be considered as primery

-
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interests of all mankind, The construction of installations which hampersd
navigation or fishing can be justified omuy where they fulfil an equivaleat
interest; hence in na~rov channels essential to navigation any exploitation
vhith subatantialiy interfered vith a ccaslderabls volume of shipping could aot
be permitted”.

In paragraph 2 of the article, which merely refers to “reasonadle
distances”, the Swedish and United Kingdom Governments would have preferred
a specific reference to a redius of 5C0 metres, as in parsgraph 4 of the
comments. The Commission doubted the expediency of adopting a fixed limit
for the safety zones at the present time, since no practical experience has
yet been gained, In the Rapporteurt's opinion & definition of the rights to
be attributed to coastal States in such safety zones should also be left for
further consideretiocn when more experience has besen acquired. Whers the
installations vere not islands in the legal sense of the term they could not
claim any territorial ssaof their own; the rights of the coastal State would
have to be limited to the minimum necessary to prevent demege by ships through
negligence., The prohibition oi' overflying below a certain height in the
neighbourhood of the instsllations, as suggested by the Yugoslav Govermment,
vas not considered necessary by the Cammission., It would seriously hemer
flying and does not seem to be esseritial for the safety of the installations.

Article 7
: As was to be anticipated, article 7 did not meet with general approval,
' The Commiseior itself vas well avare of the incomplete and tentative nature of
- this article, but it ‘believed that it is not yet possible to lay down rules
- %0 be spplied by States for delimitation of the contivestal shelf. It &4 .
%ot blink the fact that this vagueness might lead to difficulties, but 414 not
\‘ feel capable of proposing a xore satisfactiory sys.:a.
Severasl States emphasized that resort to arbitvation, s advocated
by the Comaission, wouldl not necessarily eslvs the existing difficulties, It
vas asked vhat ruies the arbitrators should use.as basis for their dscisions.
 The judicial settlement of such disputss as might arise, as propossd by the
Governaent of the Union of South Africa, would in the Commiasion's epinion




S o A/CH.b/60

English
Page 113

"present great difficulties. In view of the absence of rules of positive law,
the Comission proposed that dscisions siould be taken ex aequo et bono; but
several govermments opposed this. The proposal, ac~ording to the Danish
Government, "provides no guidance for dacision of entirely nev technical
problems or political pretentions”. In the opinion of the Government of
Israel, "it seems reasonable to express grave doudbts as to vhether the proposal
of the International Lawv Commission i2 in accord either with the manifest
tzndencies of States or with the tasks actually imposed upor the Commissica
in rehttén to the codification and progressive desvelopment of internatiomsl
lav®. The Netherlands Government holds that “it is not auﬂiciex‘:t simply to
express the hope that States will reach agreement on the subject. Compulscry
arbitration, as provided for in the article, might prove very useful, but it
vould very definitely be advieable to lay down specific rules of lew upon
vhich the arbitrators could base their decisions.” The United Kingdom
Government “cannot accept the recommendstion that States should bde uxder an
obligatior to submit such disputes to arbitration ex esquo et bomo. It
considers that such disputes should be solved by Vjudicial settlement’
rether than by 'arbitration in the widest sense' and it considers that the
Commission might draw up a system of rules to regulate the division of the
continental shelf in congested areas in cases vhare it has been impossidle

' to reach agreement’. The Swedish Government "is not convinced of the

- odvisability of arbitration ax asquo et bono. It is most desirable that rules

_of law on vhich arbitretors can hese their decisions should be drawn wp".

The United States Government "does not bolieve that 1t is edvissble to limit

the scope of judicial arbitretion by defining it as arbitration ex seguo et bomo".

| The Repporteur considers that the prodlem of delimitation dealt with in

- this articla may bz sonsidered from two angles:

' 1. tbe boundaries of sdjacent continental shelves;

2. the boundaries of opposite continental shelves.

: With regard to the first, it will be impossidle to propose fixed rules

80 long as the question of the Jelimitation of the territorial ses between two

MJacent States remains unsettled. The Mmternational Law Commission has thie

uestion currently under cousideration.
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With regard to t“e second, the Commiszion has already pointed cut that the
boundary between opposite contineatal shelves generally coincides with the
nedian line between the two coests. However, in such cases the configuration
of the coast might give rise to difficulties in drawing sny median line; and
there seems to be no possibiliiy of laying down rules which would solve those
2ifficulties once and for all,

Bowever, in view of the obJections raised by several States against
arbitration ex sequo et bc:~, wi Rapporteur proposes that the words "to have
the boundaries fixed by avbiiration" should be replaced by the words "to submit
The Qirmete 40 conciliation rocedure™., The lost tiro sentences of the first
paragraph of the commsents might be amended to read as follows: "If agreement
cannot be reached and a prompt solution is needed, the interested States should
seek a gsolution nf “‘he nwrohlem in accordance with the rules agreed between them
for the peaceful settlement of disputes. If the dispute is not submitted to
Judicial or arbitral settlemant, it should be dealt with by conciliation
procedure®,

The Repportewr believes thet the Internaticnal Law Commission should
endeavour to drsw up general rules for ‘the delimitation of the continental
shelf as soon as it consicders the task could be undertaken with reasonable
prospects of success,
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PART II, RELATED SUBJECTS

RESOURCES OF THE SEA
Articles 1 and 2

As vas to be anticipated, the Governments of Chile and Ecuador state in
their replies that they cannot accept these articles.,

The Rorweglan Govermment considers th-t the eract sense of article 1 needs
clarification, It asks whether “the authors of the dxaft articles meant
that if the nationals of & State fish only occasiorally in an area they should
be bound by measures taken by those States whose fishermen fish regularly
in the same area, although their own State has not acceded to the measures.

Or wvas it their intention to say that when all those States whose nationsls
fish in an area agrec on certain meesures, these measures should be binding
on nevcomers from other States?”

The ansver to both questions is in the negautive, The sense of article 1
night perhaps be clarificd by redrafting it to read as follows: “A State whose
nationalps are engaged in fishing in any area of the high seas where the
nationals of cther States do not carry on fishing may regulate and control
fishing activities in such area for the pwrpose of preserving its resources
from extermination. If the nationals of several States ere thus engeaged in
an ares, suck measures shall be taken by those States in concert. If any part
of an ares is situated within 100 miles of the territorial sea of a coastal
State, that State is entitled to take part on en equal footing in any cystem
of regulation, even though its nationals do noct carry on fishing in the area.
The measures taken in & particular area, either by the only State whose
nationals engage in fishing there or by several States in concert, shall not be
binding on the nationals of other States who wish to fish there",

Apart from the provision concerning areas vithin 100 miles of the
territorial sea of a coastal State, the article, as the Norwegian and United
Kingdom Governments have rightly observed, adds nothing to existing lew;
1t thus constitutes codification in the strict sense of the word. The
provision concerning areas within 100 miles of the territorial sea of a coastal
State vas criticized by the United Kingdom Government which coneiders "that it
is contrary to international law to prevent or even to regulate fishing by the
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nationals of e foreign State in any area of the high seas excep’ with the

| agreemant of that State. From this basic principle it follows, in the opinion

" of Ber Majesty's Govermment, that any State which claims an interzst in the

fishing in s particular area of the high seas is entitled to take part on an

| equal footing in any system regulating the fishing in that area, whether it

. is more cr less than 100 miles awvay from that area and whether its nationals ave -

i or are rot at present engaged in fishing in that particuler area.” The
Rapporteur would point out that there is no question of "preventing or even

regulating fishing by the nationals of a foreign State in any area of the

. high seas". This article deals with cases in which a fishing area is within

100 miles of tha territorial cea of a coastal State vhose nationals neither

take part nor intend to take part in the fishing in that erea, Without such a

provision the coastal State might be exdluded from the ragulation of fisheries

in areas in vhich its nationals do not and do not to intend to engage in

fighing. It may nevertbslsss be & matter of coveideradls importsnce to the

coastal State to take part in such regulatios: for imstance, if the sxtermimation of

fish fry in-the fishing arecs in question vould be liable to threaten fishing

in the cosstal State's territorial sea. The Rapporteur accordingly proposes

that this provision should be retained in article 1.

With regard to article 2, the need for the establishment of a permsnent
international body was stressed by the Governments of Denmark {although it
reserves its finsl attitude until the composition «ud organization of ine
proposed body is kuowvn in g@recater deteli), the Netherlands, Syris, tha Lnited
Kingdom and Yugoslavia. It was pointed out thet FAO might be &blc to give
ugeful assistance in this matter. The Danish Government observos that such
regulation could, to a large extent, probdebly be undertaksn by existing
international agencies euch as the International Council for the Exploration
of the Sea at Copenhaget.,

The Norwegilan Governmmsnt considers that "it might prove very aifficult, at
ay rete at the present time, to reach sgreemsnt among all interested States
Shout the cresticn of the proposed permanent invernstionsl body. Furthe:more,
a2 internationsl body would probabdbly not be the best agency for dealing with
the various provlesms arising in different parts of the world. The most
&dequate msans of reaching practical results in a not too distant future would
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be to continue to negotiate agreenionts between the interested States for the
regulation of fisheries in particular areas”.

Although some co-ordination of the reulations on fisheries in farce in
the various parts of the world is essential, there seems to be no conclusiwe
reagon why the task should not be assigned, at least for the ti e being, to
regional organizations., The International Law Commission obviously had no
intention of dismissing this idea. The comments on article 2 might perhaps
be supplemented by the addition of the following sentences: "Where necessary,
use might be made, at least for the time being, of existing organizations in
~this field. Where there are a number of such organizations, arrangemsnts
should be made to co-ordinate their vork".

Mouton has pointed out that article 2 does not provide for cases in
vhich fisheries are effected in an sre¢a vhere the State vhose oil-installations
- have caused the pollution has no fishery interest. The Commission docided,
hovever, to leave aside the vhole question of the pollution of waters, which
presents specinl problems and is currently being dealt with by other organs of
the United Nations,

The idea set forth in paregraph 5 of the comments was strongly criticiszed
by the United Kingdom and South African Govermments. The United Kingdom
" Government “wishes to place on record its esphatic opposition to the proposal
contained in note 5. In its opinion no State has the right to enforce
conservation measures against the fishing vessels of other States outside its
territorial wvaters except by intarnational agreemsent. Unilaterally declared
conservation zones ocutsids territorial waters are illegal ss being a
contravention of the prineipls of the freedom of the seas”,

The Government cf the Union of South Africa obser: >« that it is "strongly
‘oppoded to the suggestion contained in vote 5 of the comments because to
permit cosstal States to enforce conservatory regulations sgainst the metiomals
of other SBtates outside the limit of tarritorial waters, and without the consemt:
of those States, would be to allow a serious derogation from the freedos of
the high seas”.
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The Norwezian Govermment is of the opinion that "this idea might be given
f.rther consideration. It is possible - althoug not certain - that one ought
to create contiguous zones in which the coastal States should have the oight
to regulate and control the exploitation of the rescurces of the sea as vell
as of the sea-bed and subsoil without, however, having the right to exclude
foreigners from taking part in such exploitation”.

In the view of the proponents of the idea contained in paragraph 5 of the
comments, the regulations in question would be provisional, and would be laid
down if the establishment of the body referred to in paragraph 3 met with °
insupereble dii"ficultiel. Since. the coastal Stste, in establishing the zone
referred to in paragraph 5, would agree in advance to the compulsory
arbitration of any disputes thet arose out of the regulations it laid:dowm,
such regulations would in no way be arbitrary. The Rapporteur believes that
the adoption of such a system would be & very important step forward. Since,
however, this proposal - on which the Commission itself was divided - has
obtained little support from governments, the Rapporieur fzeles thet the Commission

cannct consider it further.

SEDENTARY FISHERIES

Article 3

The Commission had to decide whether the produce of "sedentary fisheries"
shouid be regarded as produce of the continental shelf or as "resources of the
sea®, Its view was that sedentary fisheries should be regulated independently
of the problem of the continental shclif,

One of the replies from governments criticizes this decision. The Danigh
Covermment considers "that it wonli be natural for coastal States to have an
exclugsive right to placs permrnent instellations for sedentary fistisries on
that part of the high gzess that is contiguous to the territorial waters of such
a8 State, analogous t0 the exclusive right of coastal States to place
installations for exploitatiocn of the coastal State!s part of the continental
shei? as stated sbove. It would also be desirable to ensure free navigation
by adding a provieion to the effect that sedenary fisheries must not i:sult
in substantiai interference with nuvigation". '
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This latter proposal might perhaps be incorporated, since a similsr
provision vas also inserted in part I, article 6, relating to the continental
shelf. With regard to the first proposal, the Commission will probadbly not be
prepared to recognize the exclusive right of a coastal S8tate to place psrmanent
installations for sedentary fisheries on that part of the high seas that 1is
contiguous to the territorial sea, since it recognized a ccoestal State's right
to undertake the regulation of sedentary fisheries only vhere such fisheries
have long been maintained and conducted by nationals of that State.

The Norvegien Government considers that "It i{s difficult to understand
vhy so-called sedentary fisheries should be treated in a different way than
other ficheries”, The Commission held that the very special nature of such
fisheries Justified special regulation, Almnst all the governments supported
this viev. The Swedish Govermment, however, considers that it “"seems scarcely
necessary to discuss this question”, The United Kingdom Gocvernment criticizes
the Comnissionts viev that the right of a State to regulate sedentery fisheries
should be subject to the requirement that non-nationals "be permitted to
participate in fishing activities on an equal footing with nationals”. The
United Kingdom Government considers that "where the coastal State has in the
past permitted non-nationsls to perticipate in the fishing, then there is no
right to exclude such non-nationals im the future; vhere, hovever, the coasteal
State has in the past reserved the fishing exclusively for its ovn nationals,
then non-nationals have no right under internationsl law to participate in the
fishing in the future”.

In this connexion, Young observes that it is doudtful “whether the
Commission's proposed admission of non-nationals reflects existing practice
vith respect %0 many sedentary fisheries, vhere non-nationals of one cless or
another sppear often to be excluded”. In view of these cbservations, the
Rapporteur proposes that the words “provided that non-mationcls are permittsd
%o participate in the fishing activities on an equal footing with nationals®
in article 3 should be deleted and replaced by the following: “Where the coastal
State has in the past permitted non-pationals to participate in the fishing, it
~ Shell not have the right to exclude them in the future”.
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The Govern®znts of the Philippines and the Netherlands consider that
®gedentary fisheries® should be defined in precise terms. The Philippine
Government states that "1t is not definite vhether fisheries fo sponges,
commercial shells, such es trochas, gold-lip pearl shells, blackelip pearl
shells etc. found on s2a bottams ere consicdired as sedentary fisheries in the
sense of this article®, The proper reply, in the Rapporteurts opinion, is that
such products may be regarded as products of sedentary fisheries; they cannct
be regarded as minerel resources the exploitation of which is reserved to the
State exercising its rights over the continental shelf,

The Philippine Goverament also asks “whether fishing ayplicances placed
or anchored on se=a bottoms, as fish *vaps (weirs), fish pots, anchored flosting
traps and submarine trap nets are considered sedentary". The Commission pointed
out' that fisheries are regarded as sedentary because of the species cwehs or the
equipment used, e.g., stakes embedded in the sea-floor. It is not enough for
the appliance 4o be simly atteched in some way to the sea-bed - e.g. by a
cable and anchor; it must be actually embedded in the sea-floor, It might
perhaps be advisable to alter the relevant passage in the corments and replace
the words "e.g. stekes embedded in the sea-floor" by the words “which must be
embedded in the sea-flcor®,

The fact that the gtekes may be pianted only during the fishing season
does not mean that the fishery ceases to be considered sedentary., The A
Commission 4id not accept the view that the permanence or non-permanence of an
installation should determine the question whether it belongs to the continental
shelf or to a sedentary fishery.

CONTIGUOUS ZONES
Article &

The Chilean Governm:nt considers that “the limit prescribed in article &
of the International Lav Commission's draft should not be esteblished, but that
the contiguous zone should be extended and brosdened so that the coastal State
may take the steps neceasary to prevent, within its territory or territoriel
vaters, infringement of its customs, fishing or sanitary regulations and attacks
on ity m}itiul or economic security by foreign vessels,
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"The Gove-nment of Chile believes that this zone should be at lesst 100
nautical miles measured from the coast”,

The Danish and Swedish Governments concider that "the contiguous zone should
not be esteblished unilaterally by a coastal State, but only by treaties detween
the interasted States”.

However, ceveral States support the Comnissionts proposals, vhile comaenting
on some points of detail, The Netherlands Government feels that "it should be
stated explicitly that control may be expercitsed cn ehips entering the zone as
vell as on thoge leaving; similarly, it should be clearly understood that control
of immigration and emigration is covered by the term fcustoms...regulations?,
Pinally, the article should mention not only the purpose of preventing the
infringement of customs regulations, but also the desirability of punishing
g such infringement”, The Norwegian Government makes similar remarks with regard
to import and export. The words "and punish® might perhaps be inserted in
article L after “prevent”, and a peragraph might be added in the comments to
explain that the term "customs regulations” is to be construed as covering not
only the regulations concerning import and export duties, but also sll other
regulations concerning the exportation and importation of goods, and also
concerning immigration and emigration, .

The United Kingdom and.Norweglsn Governments feel that the term “coast” st
the end of the article is cabiguous because it may be interpreted as meaning
either the line vhere the land ends and water begins or the base - line from
vhich the territorial sea is delimited. The Norwegian Government proposes that
the word "coast® should be replaced by the expression "base lines from which
the breadth of the-territorial waters is measured”. The Rapporteur considers
that it wvould be logical to accept the Norwegian Government's proposal; the
article would then read: "On the high sees adjacent to :ts territorial ses, &
cbastal State may eaercise the control necessary to prevent and punish the
infringement, within its territory or territorial sea, of its customs, fiscil or
financial regulations. Such control may not be exercised more than twelve miles
from the bage lines forming the inner limit of the territorial sea”.
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The Yugoslav Government proposed that provision should also be made for
contiguous zones in order to prevent the infringement of the cosstal State‘s
security lavs. The Commission discussed this proposal but was unable to accept
{t. It considered that a provision of this sort would open the way to abuses,
and vould in any event be unnecessary, since if a State's security wvas in fect
threatened, it could take security measures, in accordance with ite right of
gelf-defence, not only within a twelve-mile zone, but, if necessary, even
beyond that limit,

CHAPTER 1V

REVISED LRAFT ARTICLES
ON THE CONTINENTAL SHELF AND RELATED SUBJECTS 1/
PREPARED BY THE INTERNATIONAL LAW COMMISSION

Part I, Continental Shelf
Axrticle 1

As here used, the term "continental shelf” refers to the sea-bed and
subsoil of the submrine areas contiguous to the coaet, but outside the area of
the territorial sea to a depth of 200 metres.

1. fis article explains the sense in which the term “continental shelf® is
‘usad for present purposes. It departs from the geological concept of that term,
T varied use of the term by scientists is in 1tsclf an obstacle to the adoption
of the geological concept as a dasis for legal regulation of the problem.

2, ‘There vas yst another reason why the Commission decidsd not to adopt the
geological concept of the continental shelf, The mere fact that the exictence
of a continental shelf in the geological sense might bLe gueltionod in respect

of submarine arees vhere the depth of the sea would nevertheless permit
‘eploitation of the sudbsoil in the same vay as if there were a continental
‘Shelf, could not Justify the spplicstion of a discriminatory legal system to
‘these "shallow vaters®. .

3.  The Commission considsred vhether it ought to use the term "continental
helf® or vhether 1t would not Bo preferabls, in accordance with an opinion
Ggressed in some scientific worke; to vefer to such areas merely as “sutmarine
teas® oy to use soms other exrression, It was decided to retain the ters

LT
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mcontinental shelf” because it 1s in current use and because the term “submarive
areas” used alone wvould give no indication of the nature of the sutemrine areas
in question.

L. The word "continental" in the term “gontinental shelf” as here used does
not refer exclusively to continents. It may apply also to islands to vhich

such submarine areas are contiguous,
5. In the draft articles submitted to governments the Commission hed proposed

the following definition of the term "eoritinental shelf”: "The sea-bed and
gubsoj) of the gubmarine areas contiguous to the coast, but outside the arcs
of terxitorisl waters, where the depth of the super jJecent waters admite of

the exploitation of the natural resources of the sea-beli and gubscil®. That

ritici in sevegral rs. It was pointed out that 1t nwmt

a1l give rise to intermationa)l diuten practical considerations meds it
eslential. that the continental shelf placed under the control and Jurisdiction
of s coestal State, should be delimited by adopting a fixed limit, as in tho

case of the tery mm ses. The viev was expressed that the practice of 7 States
ia gufficiently uni{form for this limit to be suitably fixed st s depth of

00 petras.

: The Compiseion bad felt that such a limit would have the disadvantage of
mea; develgEnu in the near future might make it possidble

1 of over 200 metres. he

------

which the contivental shelf, in the geclogical sense, @ v_;-:_r__uy_____gcc-”%o an end
and ths continental slope begins, falling steeply ¢ & grest depth, If practiesl
considerations should ever require a greater dospth to be fixed, the matter ocould
dian be re-examined,

In yiev of the comments on its original propossl, the Cosmission concludad

dhat the definition i€ hed proposed should be amended as above.
6. The Commission considered the possidility of fixing both minimm and

maxisun limits for the continental shelf in texms of distance from the coast,
It could find no practical meed for either and it. preferred to confine itself to
the limit laid down in article 1.
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7. It was noted that claims have been made up to as much as 200 miles; but as

' a general rule the depth of the waters at that distance from the coast does not
sdmit of the exploitaticn of the natural resocurces of the subsoil, In the |

opinion of the Commission, fishing activities and the conservation of the

~ resources of the sea should be dealt with separately from the continental shelf

' (see part II below).

8. The continental shelf referred to in this article is Jimited to submerine
areas outside the territorial sea. Submarine areas beneath the territoriil sea
are, like the waters above it, subject to the sovereignty of the coastai State,

9, The text of the article emphasizes that the continental shelf includes

7

| only the sea-bed and subsoil of submarine areas, and not the waters covering
them (see article 3).

Article 2

The continzntal shelf is subject to the exercise by the coastal State of
sovereign rights of control and jurisliction for the purpose of exploring it
and exploiting its mineral resources,
l. In this article the Commipsion accepts the idea that the coastal State
my exercise control and jurisdiction over the continental sheif, with the
proviso that such contreol and jurisdiction shall be exercised solely for the
pupose stated. The article excludes control and jurisdiction independently
of the exploration and exploitation of the matural resources of the sea<bed
and subsoil. ' 5
2. In some circles it is thought that the sxploitation of ths natural rescuress
of sutmarine areas should be entrusted, nct to cosstal States, but to agencies of
the international community generally. In present circumstances, however, such
internationslization would meet with insurmountsble practicel difficulties, end
1t vould not ensure the effective exploitation of the naturel resources vhich
is necessary to meet the needs of mankind, Continental shelves exist in many
parts of the world; exploitation will have to be undertsken in very Giverse
conditions, and it seems impracticable at present tc rely upon international

agencies to conduct the uplgttaticn. Considerstion might, however, be given
to the establishment of an international organ responeidble for controlling the

developsent of the exploitation of submarine areas and giving oivisory cpiniens
on the subject, in grder thereby to promwte their most cfticiutmuthnm ,

interest.
-
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3. The Coumission is aware that exploration end exploitstion of the sea-bed
and subsoil, vhich involve the exercise of countrol and jrrisdiction by the
coastal State, may to a limitel extent affect the freedom of the ssas,
particularly in respect of nagivation. Exploration anl exploitation are
permitted because they iccet the needs of the international commnity.
Nevertheless, it is evident that the interests of shipping must be safeguardad,
and 1t is to that end that tne Commission has formulated article 6.

b, It would seem to serve no purpose to yefer to the see-bed and subsoil of
the submarine arees in question as res nullius, capadle of being quind by
the first occupier. That conception might lead to chacs, and it tould disregard
the fact that in most casis the effective exploitation of the matural rescurces
vill depend on the existercze of installations on the territory of the coastal
State to vhich the submarine arees are contiguous.

5. The exercise of the right of control and Jjurisdiction is independent of
the concept of occupation. Effective occupation of the submarine areas in
question would be practically impossidble; nor should recourse be had to a
fictional occupution. The right of the coastal State under eriicle 2 is also
indspendent of any formal assertion of that right by the State,

6. The Commission has not attempted to base on custcmary lew the right of &
coastal State to exercise control and jurisdiction for the limited puizoses
stated in article 2, Thouzh numercus proclamstions have been issued over the
pest decade, it can hardly be ssid that such unilateral action has already
established a nev custamary law, It is sufficient to say that the principle

of the continental shelf is based upon genersl principles of law vhick serve
the present-day needs of the intermatiomal cmity.

m! gmx_;_og@nmu, it & E’mmg'm ignty*
of the goasts) State over the sutwarine aress of the continental shelf; as
control and jurisdiction by the cosstal State would ve exciusively for
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exploration and exploitation purpcses, they ehould not, the Commission thought, Do

placed on the same footing as the gensrel powers exsrcised by a State over itl
territory and its territorial sea, However, it was held bLmr.y that the

contemplated authority should be specifically referred to as "aowreignty‘,

that vhile there vas no qusstion of, broadening the powers wvhich the cmu_l_..
State mizht exercise over the continental shelf, the distinction drawvn by
the Cormission between the concept of ®controi and jurisdiction” and that of
"govereignty” wvas unrealistic, The legal effect of monopoly exploitation by

the coastal State woald be the exercise of actual sovereignty, and this
sovereignty would exist even if the word was not used. The atiribution of
sgyereignty over the contivental shelf would not entail sovercignty over the
superjacent waters, as high seas, nor over the airspace above the superjacent
vaters, such sovereignty being expressly excluded by articles 3 and L,

gince this sovereignty would thus ’be subject to gite exceptional

avoided: it no cbjection to these rights ot State bei
a. 1 gubmitted to ‘ the term "natural resources”
ope of this term

[ " " : of contzunm shelf were not in

b ies of shellfish vhich ¢ t0 the sea-bottom

W_L__&tmwﬁl shelf nor a

n "minersl

m_.__ w ﬁm ct anisal and vcg.ublc 1ife,
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it is of course understocd that the control and I1:t,:zx'im'licztﬁ,cn of the coastal

' State will not extend to such objects as wrecked ships and their cargoes
(bullion) lying on the sea-bed or covered by the sand of the subsoil, since

these not strict of the natural resources of the subsoil. On the
other hand tae sand, constituting as it does the upper layer of the subsoil,
should be regarded as covered by the term "mineral resources®.

Article 3

The exercise by a coastinl State of control and Jurisdiction over the
continental shelf does not affect the legal status of the superjacent vaters as

high seas.

Article &

The exercise by a coastal State of control and Jurisdiction over the
continental shelf does not affect the legal status of the airspace above the
superjacent wvators.

The object of articles 3 and 4 is to make it perfectly clear that the

~control and jurisdiction vhich may be exercised over the continental shelf for
the limited pwrposes stated in article 2 may not be extended to the superjacent
wvaters and ths airspace above them, While some States have connected the
control of fisheries and the conservation of the resources of the waters witi
their cleims to the continental shelf, it is thought that these matters should
be deelt vith independently (see part II below).

Article 5

Subleact to the right of & coastal State to take reasonable mesasures for the
exploration of the continental shelf and the exploitation of its mineral rescurces,
the exsrcise by such coasial State of control and jurisdiction over the
continental shelf may not excludc the establishment o meintenance of submarine
cables.

1. It mst be recognized that in exercising control and Jurisdiction under
article 2, a coastal State may adopt measures reasonably connected with the
exploration and exploitation of the subsoil, btut it moy not exclude the laying
of sutsarine cables by non-nationals.
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2. The Commission considered whether this provision should be extendsd to
pipelines. If it were decided to lay pipelines on the continental shelf of
another country, the question would be complicsted by the fact that pumping -
stations would have to be installed at .ertain points, and these might hamper
the exploitation ¢f the subsoil more than cables, Since the question does not
sppear to have any practical importence at the present tiums, and there is no
certainty that it will ever arise, it was not thought necesssry to insert &
special provision to this affect. :

Article 6 .

(1) The exploration of the continental shelf and the expioitation of its
mineral resources mist not result in sudbstantisl intexference with navigation
or fishing or in reducing fish production., Due notice must Y& given of any
installations constructed, and ¢ue msens of warning of the presence of such
installations mist be msintained,

(2) Such installations shall not have the status of 1elands for the purpose
of delimiting the tarritorial ses, tut to ressonsble distances safetly sones
may be established arcund such installations, vhere the meesures pecessary for
their protection may be taken, _

1. It is evident that narvigation and fishing on the high seas may be hampered
to some extent by the presence of installations required for the exploration
and explottation of the subsoil. The possibility of iaterference with |
mvigation and fishing on the high seas could only be entirely avoided if the
subsoil could be exploited by means of installations situated on the coast

or in the territorial ses; in a0st cases, however, such exploitation would not
be practicable. Navigation and mst be as pris

’ sts of sll menkind, Ths construction of installations which hemper

.
p
NEre g
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2. Interested perties, i.e., not only governments but also groups interested
in navigation and fishing, should be duly notified of the construction of
installations, 8o that these may be marked on charts. Wherever possible,
notification should oe given in advance. In any case, the installations should
be equipped with warning devices (1131}1:3, sudible simals, radar, buoys, etc.).
3. The responsibility for giving notification and varning, referred to in the
1ast septence of paragreph (1) of this article, is not restricted to installations
set up on regular sea lanes. It 12 a gencral duty dcvolving on States regardless
of the place vhere such instaliations are situated,

k., While an installation could not be regarded as an island or elevation of the
sea-bed with a territorial sea of its own, the coastal Statz might establish
narrov safeiy zones encircling it. The Commiseion felt that a radius of 500
metres would generally be sufficient, though it was not considered asdvise¥is t9

specify any definite figure.

article T

T™vo or more States to whose territories the samec continental shelf is
contiguous should establish boundaries in the area of the continental shelf by
agresment, Faiiing agreement, the parties are under ithe obligation to submit she
dispute o conciliation procedure.

1., Where the same continental shelf is contiguous o the territories of two or
e adjacent States, the drewing of boundaries may be necessary in the arse of
the continental shelf. Such boundaries should be fired by agreexent among the
States concerned, It ie nct feasible t0 lay down any general rule vhich States
should follow; and it is not unlikely that difficulties may arise. For example,
no boundary mey have been fixed between the respective territorial sees of the
interested States, and no general ruls exists for such boundaries,

An_this emxmn o u'bimtion ex m ct bono. In vuw of the obg_o_cglm to
ihis proposal ndvanced by seversl governments the Cosmission has amended it.

. Sgzeement canrot be reached and a prowpt solution is needed, the interested States
should sgek e solution of the problem in sccordance with the rules agreed tetweem
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them for the peaceful settlement of &isputes. If the dispute 1s not submitted
2. Vhere the territories of two States are separated by an arm of the ses,
ths boundary between their continentel shelves womld generally coincids with
some nedisn line between the two coasts, However, in such cases the
configuration of tte coast might give rise to difficulties in drawving cny
usdian line, and such difficulties should be referred to arbitration,
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PART XI, RELATED SUBJECTS
RESOURCES OF THE SEA
Article 1

A State vhose nationsls are engsged in fishing in any area of the high
seas vhere the nationals of other States do not carry on fishing mey regulste
and control fishing activities in such erea for the purpose of preserving its
resources from extermination, If the nationals of several States are thus
engsged in an ares, such measures shall be taken by those States in concert;
if the nationals of only one State ere thus engaged in e given area, that State
mey take such measures in the area, If any pert of an area is situated within
100 miles of the territorial sea of e coastal State, that Stats is entitled
to take part on en equal footing in any system of regulation, even though its
nationals do not carry on fishing in the area, The meagurss taken in s particular

area, either by the only Stats whose nationals are engagcd in fishing there or
by several States in concert, shall not be binding on the nationals of othor

States vho wish to fish there,

Articles 2

Competence should be confarred on a permanent international body tu
conduct contimwus investigations of the world's fisheries and the methods
enployed in exploiting them, Such body should also be empovered to make
regulations for conservetory messures to be applied by the States whose
mtionals are engaged in fishing in any particular area vhere the States

concernsd are unable to sgres among themselves.
1, The question of oconservation of the rescurces of the sea has bdeen coupled

vith the claims to the ooutinental shelf sdvanced by some States in recent yaars,
but the two subjacts seem to be quite distinct, and for this reason they hawe
been ecoparately doalt vith,

2. Protection of marine fauna ageinst exterminstion is called for in the
interests of safeguariing the worldts fcod supply. The States whiose nafionsle
caxTy on fishing in & particuler area have therefore a special respousidbility,
snd they should sgree among them as to the regulations to be epplied in that
eres, Where nationals of only one State are thus engaged in an ares, the
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responsibility rests vith that Stats, Howmaver, the exarciss of the right to
escribe congervatory measures should not excludes newoomers from participation
in ?ishing in any ares., Where e fighing area is 50 closs to s coast that
regulations or the faflure to adopt regulations might affect the fishing in
the tarritorial sea of & coastal State, that Stats should be entitled to
participets in draving up regulations to bs applied even though its nationels
do not fish in the ares,

3. This system might prove ineffective if the interested States were uneble
tc resch agreement, The best way of overcoming the difficulty would be to
set up a permanent body vhich, in the event of di.agreement, would be
competent to subait rules vhich the States would be reguired to cbeerve in
respect of fishing activities by their nationals in the waters in question,

here necessary, use might be mada, at least for the times being, of existing
organizations in this field, Where there are & puber of such organizstions,

arrangemants should te mads to co-ordinate their work, This matter would ses»
to lie vitkin the general competence of the United Nations Food and Agriculture

Organization,
b, The pollution of waters of the high seas presents special problems, oot
only wvith regard to the conservation of the rescurces of the ses but also with

regard to the protection of other interests. The Commission noted that the

Economic and Social Council has taken an initiative in this matter (resolution
298 ¢ (XI), of 12 July 1950),

SEDENTARY FISHERIES
Article 3
The regulation of sefentsry fisheries may be wndertalnn by a State in arses

of the high seas contiguous to its territorisl ges, where such fisheries have
mm-mwmmuuumotutsua. WRere the
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1. The Commission congiders that sedentary fisheries should be rezulated
independently of the problem of the continental shelf. The proposals reloting
to the continental shelf ere concerned with the exploitation of the mineral
reaources of the subsoil, vhereas, in the case of sedentary fisheries, the
proposals refer to fisheries regarded as sedentary because of the species
caught or the equipment used, which must be embedded in the ses~floor. This
distinction Justifies a division of the ¢-7o problems,

2, Sedentary fisheries can give r1se to legal difficulties only vhere such
fisheries ore situated beyond the outer limit of territorial ses.

3. Banks where there are sedentary fisheries, situated in areas contiguous
to but seaward of the territorial sea, have been regarded by some cosstal
Statks ax under their occupation and as forming part of their territory., Yet
this has rarely .given rise to complications, The Commission hes avoided
referring to such areas as "occupled' or “conmstituting property". It considers
bhowever, that the special position of such areas justifies special rights being
recognized as pertaining to coastal States whose naticnals have been carrying
on fishing there over a long periocd, .
4k, The special rights which the ccastal State may exercise in such areas

must be strictly limited to such rights as are essential to achieve the ends
‘in respect of vhich they are recognired, Except for the regulation of sadantary
fisheries, the waters covering the sea-bed vhere the fishing grounds are
located remain subject to the régime of the high seas, The existing rule of
customary law by vhich nationals of other States are at liberty to engage in
such fishing on the sams footing as the nationals of the coestal State, should

continue to apply.

CONTIGUOUS 20NES
Article &

On the higix sess 2djatent to its territorial ses, a coastal State may

exercise the conirol necessary to prevent and punich the infringement, within
its territory or territarial sea, of its oustams, fiscal or sanitary regulations,
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trol mey not be exarcised wore than ‘welve miles from the bdase lines
forming the inner limit of the territorial ses,

1, Internaticoal lav does not prohibit States from exercising & measure of
protective or preveative mmucgcn for certain purposes ovar a bYelt of the
high seas contigucus to its territorial ses, vithout exteading the ssavard
limits of those waters.

2. Many States have adopted the principle of a high sea =one contiguous to
the territcriel sea, vhere the coastal Stats exercises control for customs

and fiscal purposea, to prevent the infringement of the relevant laws within
its territory or territcrial ses, In the Commission's viev it would be
izpossible to challenge the right of States to establish such a sone., However,
there nay be doudt as to the extent of the zone, To ensure as far as poasible
the necessary uniformity, the Commission is in favour of fixing the breadth of
the zons at twelve nautical miles msasured from the coast, as proposed by the
Preperatory Committes of The Hague Codificaticn Conference (1930). It may

b3, however, that in visv of the technical davelopments vhich have increased the
speed of vessels, this figure is insufficient, A further point is that until
such time as there is wanimity in regard to the Bresdth of the territorial sea,
the zone should inverisbly be msasured from the dase line for the measurement
of the breadth of the territorial ses, The States vhich have claimed an
extensive territorial ses have in fact less need of a contiguous sone than
those vhich have been more modest in their delimitation, It is undsrstood

that the term "customs regulstions” does not mean merely the regulations
concerning import and export duties but sisc sil other regulations concerning
the exportstion and importation of gooda, and also cozoerning ixiigration snd

emigration,
5. Although the number of States which claim s contiguous sons for the purpose

of sanitary regulations is fairly smll, the Commission believes that, in viev

of the connexion between customs and sanitary regulations, the comtiguous sone
of twelve miles should be recognised for the purnoses of sanitery control as well.
k, The proposed comtigucus sones are not intended for pyrposes of secwrity or
of exclusive fishing rights. In 1930, the Preparstory Codigittes of the
Codification Conferences found that the repliss from governments offered no
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Such contrcl may not be exsrcised more than twelve mniles from the base lings
forming the inner limit of the territorial sea,

1. Icterzational lav does not prchibit States from exsrcising e measure of
protective or preventive mmutgca for certain purposes over a belt of the
high ceas contiguous to its tarritorial ses, vithout axtending the seawerd
limits of those waters.,

2. Many States have sdopted the principle of a high sea zone contiguous to
the territcrial sea, vhere the coastal State sxercises control for customs

and fiscal purpcsss, to prevent the infringement of the relevant lawvs wvithin
its territory or territorial sea, In the Commission's viev it would be
impossible to challenge the right of States to estsblish such a sone., However,
there uay be doubt as to the extent of the zone, To ensure as far as possidle
the necessary uniformity, the Commission 1s in favour of fixing the breadth of
the zone at twelve nautical ailes measured from the coast, as proposed by the
Preperstory Comittee of The Eague Codification Conference (1930). It may

be, however, that in viav of the technical dsvelopments vhich have increased the
speed of vessels, this figure is insufficient, A further point is that until )
such time as there is unanimity in regard to the Breadth of the territoria) ses,
the zone should invarisbly be measured from the base line for the messuresmsnt

of the breadth of the territorial ses, The States vhich have claimed an
extensive territorial ses have in fact less need of s contiguous gons than

those vhich have besn more modest in their dslimitation, It is understood
thut the term "customs regulations” does not mean merely the regulations
concern and duties but all other tions occacern
the exportation and importation of goods, and slso concerning immigration and
saigration.

3. Although the numbexr of States vhich claim s contiguous sone for the mon‘
of sanitery regulations is fairly smll, the Commission Delisves that, in viev

of the connexion betwaen customs and ssnitary regulstions, the comtiguous sone
ﬁﬂ&ﬂﬂhllﬂﬁi“ﬁ%fﬁﬁ-‘meﬂf&iw@m;uﬂne
bk, The proposed contiguous sones arve not intended for pyrposes of sscurity or
of exclusive fishing rigate. In 1950, the Preparatory Cosigittes of the
Codification Conference found that %he repliss from governments offered nmo -
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prespect of reaching agreemsnt to extend beyond the territorial sea the
exclusive rights of occastal States in the matter of fishing, The Commission
considars that in that respect the position has not changs/,

5. ke recognitim of special rights to ithe c~13%al State in a zcae
contiguous to its territcrial ses for customs, fiscal and sanitary purposes
would not affect ths legal status of tha airspace sbove such a zone, Air
traffic coutrol may necessitate the establishment of an air sons over vhich s
coastal State may exsrcise control, Thais problem does not, however, come

within the régime of the high seas,
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