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I. IKTRODUCTICHN

A, HISTORY OF THE ITEM PRIOR TO THE TWENTIETH SESSION OF THE GENERAL ASSEMBLY

1. The item entitled "Draft Declaration on the Right of Asylum" has been before
the General Assembly since 1960, the Commission on Human Rights having adopted

a draft Declaration consisting of a preamble and five articles on 15 March 1960.l/
Subsequent consideraticn of the draft Declaration by the Third Committee resulted
in the adoption by that Committee, of a preamble and one article.g/ Becguse of
lack of time, the Third Committee was unable to ccomplete its consideration of the
remaining articles of the draft Declaraticn and at its twentieth sessicn the
General Assembly decided to allocate the item to the Sixth Committee, which did
not have such a heavy agenda as the Third Committeé, in order to finalize the

draft Declaration at the earliest opportunity.

B. CONSIDERATION OF THE ITEM AT THE TWENTIETH SESSION CF THE GENERAL ASSEMBLY

2. At the twentieth session the Sixth Committee, on the proposal of its Chairman,
estgblished a working group to examine the various procedural guestions which
arose in connexion with the item and to report its recommendations to the Sixth
Committee. Among the recommendations of the Working Groupé/ were the following:

{a) The Sixth Committee should prepare a text of the draft Declaration,
independently of the work of codification to be undertaken in due course by the‘
International Law Ccmmission, which had the subject of asylum on its future
prograrme of work.

(b} Taking into account the fact that the Third Committee had adopted a text
c¢f the preamble and article 1 of the draft Declaration, it would be the task of
the Sixth Committee to proceed with the consideration of articles 2 to 5 as
submitted by the Ccrmission on Human Rights and to submit to the General
Assembly a complete text of a draft Teclaration, making such a review of the

preamble and article 1 as might, for that purpcse, appear to be necessary.

1/ A/6367, annex II.
2/ Af6367, annex III.

2/ See Dfficial Records of the General Asgembly, Twentieth Session, Annexes,
agenda item 63, document A/C.6/L.581.

/...
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(¢) The Secretary-General should consult the sponsors of the amendments to
the draft Declaration previously submitted to the Third Committee and ascertain
whether they wished those smendments to be presented, with or without modification,
to the Sixth Committee at the twenty-first session.

a. In additicn, the Working Group submitted a draft resolution, which was
approved by the Sixth Committee and recommended for adoption in its report to
the General Assembly.k/ At its 140bth plenary meeting on 20 December 1965 the
General Assembly sdopted this draft resolution without change as its resolution

2100 (XX). the operative paragraphs of which read as follows:

"The General Assembly,

m

"l. Requests the Secretary-General to invite those Member States which
have not yet done so to submit their cormments on the draft Declaration on
the Right of Asylum before the twenty-first session of the General Assembly,
and to invite those Member States which have previocusly submitted comments
to submit supplementary ccmments if they so wish;

"2, Decides to take up the item entitled 'draft Declaration on the
Right of Asylum' as scon as possible at its twenty-first session, with a
view to completing the text of the draft Declaration as a whole."

C. SUMMARY OF PRCCEEDINGS AT THE TWENTY-FIRST SESSION OF THE GENERAL ASSEMBLY

4. At the twenty-first session of the General Assembly, the CGeneral Committee
reccrmended that the item entitled "Draft Declaration on the Right of Asylum"
be allccated to the Sixth Committee (A/6395), and the Assembly so decided at its
1415th plenary meeting on 2L September 1966.

(1} Procedures adopted by the Sixth Committee

5 The 5ixth Ccimittee held a general debate on this item at its 91$th to

923rd meetings between 26 October and 2 November 1966. At its 923rd meeting it
adcpted a propesal by Mexico that a Working Group should be appointed by general
congensts, following on consultations by the Chairman, with the task of preparing

"a preliminary draft declaration on the right of territorial asylum" (A/C.6/374).

4/ Ipid., document A/6163.

/o
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The Chairman's proposals to this effect were approved by the Sixth Committee at

its 923rd meeting on 31 October 1566. The establishment and terms of reference

of the new Working Group are described in detail in part IT of its report, which is
annexed to and forms an integral part of the present report.

6. The report of the Working Group (A/C.6/L.614) was submitted to the Sixth
Committee on 7 December 1966, and was discussed by the Committee at its

to meetings on to December 1966. Part I of that report

contains the text of a draft Declaration on Territorial Asylum which was prepared
by the Working Group, and part III describez the proceedings of the Working Group,

and includes the texts of all proposals, amendments and sub-amendments before it.

(?) Documentation, proposals and amendments

7. In the course of its consideration of this item the Sixth Commiittee had
hefore it the commenis received from Goverrments in accordance with General
Assembly resolution 2100 (XX), together with a guide to documentary references
on previous ccmments by Statesj/ and g note by the Secretary-General on the
previous history of the item (A/C.6/L.599).
8. Furthermore, as propogsed by the Working Group established at the twentieth
session (see paragraph 2 (c) above), the Sixth Committee had before it those
proposals, amendments and sub-amendments previcusly submitted to the Third
Committee which Governments, after consultaticn with the Secretary-General, asked
to have presented, with or without modification, to the Sixth Committee at the
twenty-first session. These proposagls, amendments and sub-amendments are as
follows:

(a) Brazil - emendment to article 4 of the draft Declaration (A/C.6/L.587);

(b) Costa Rica, Norway snd Togo - amendrments to articles 2, 3 and b of the
dreft Declaration (A/C.6/L.588 and Add.1 ond Corr.l);

(¢} Poland - smendments to the title and articles 2, 3 and L of the draft
Declaration and proposal for the additieon of a new article (A/C.6/L.589);

(d} Union of Soviet Socialist Republies - amendment to article b of the
draft Declaration (A/C.6/L.5%0);

5/ A/6367 and Add.1l and 2 and A/C.6/L.6CE.
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(e) Greece - amendment to article b of the draft Declaration (A/C.6/L,59l);§/

(f) Algeria, Congo (Brazzaville)}, Cuinea, Irag, Mali, Mauritania, Morocco,

Svria, United Arab Republic and United Republic of Tanzania - sub-amendments
(A4/C.6/L.593 and Add.1 to 3) to the amendments submitted by Costa Rica, Norway
and Togo ﬁo article 2, paragraph 1, and article 3, paragraph 1, of the draft
Declaration (A/C.6/1.588 and Add.l and Corr.1). In the course of the Sixth

Committee's general debate on this item, in addition to the foregoing, new
amendments were submitted by Uruguay to the title, the presmble and articles 1, 2,
5, 4 and 5 of the draft Declaration (A/C.6/L.604)and by Brazil to article 2 _
{(A/C.6/L.605). The texts of the proposals, amendments and sub-smendments {except
for that of Greece as explained in foot-note 6)are set out in full in the annexed
report of the Working Group, under the particular portion of the text to which
they relate.

Ba. On 8 Decermber 1966, after the Sixth Committee had received the report of the
Working Group, the‘following draft resolution was submitted to the Sixth Committee

by Irag, Mali and the United Republic of Tanzania (A/C.6/L.616):

“The General Assembly,

"Recalling its resolutions 1839 (XVII) of 19 December 1562, and
2100 (xxi of 20 December 1965, relating to the draft Declaration on the Right
of Asylum,

"1l. Takes ncte of the Report of the Sixth Committee (A/6570) containing
a draft Declaration on Territorial Asylum, together with the amendments and
proposals congidered in connexion with the elaboration thereof,

"2, Requests the Secretary-General to transmit to States Members of the
United Nations the above-mentioned text of the draft Declaration, together
with the report of the Sixth Committee thereon, for their further
consideration;

"3, Decides to place an item entitled 'Draft Declaration on Territorial
Asylum' on the provisional agenda of the Twenty-Second Session of the General
Assembly with a view to the final adoption of a Declaration on this subject.”

é/ This smendment was to the effect that, in article 4 of the draft Declaration,
after the words "activities contrary to" the following phrase should be added
"the national security or public order (ordre public) of the State granting
asylum and...". It was withdrawn by the representative of Greece at the
9253rd meeting of the Sixth Committee, before the establishment of the Working

Group. It is not therefore reflected in the Working Group's report. /
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II. CONSIDERATION OF THE ITEM IN THE SIXTH CCMMITTEE

A. GENERAL DEBATE
(1} General consideratiocns relating to the draft Declaration

9. In the general debate on the draft Declaration, representatives traced the
history of the institution of asylum, which was sald to have ancient roots in
Afrvican, Asian, Christian and Islamic cultures. Particular reference was made to the
contribution of Latin America to the development of that institution.

Representatives also commented upon whether or not the Jixth Committee should limit
itself at this stage to territorial asylum, discussed the effect of the adoption by
the Third Committee of the preamble and article 1 of the draft Declaration under
consideration, and outlined the basic humanitarian purposes of the Declaration.

10. On the Latin American contribution to the growth of the law of asylum, it was
sald that asylum, both territorial and diplomatic, was one of the most deeply rooted
norms of Latin American international law. Reference was made, in this respect, to
the following inter-American conventions: the Treaty of Penal Law, Montevideo,

1889; the Ha{rana Convention on Asylum, 1928; the Convention on Diplomatic Officers, ‘
1928; the Convention on Political Asylum, Montevideo, 1933; the Treaty on Asylum

and Political Refugees, Montevideo, 1939; and the Convention on the Right of Asylum,
Caracas, 1954. Reference was also made to the work of the Inter-fmerican Council

of Jurists in seeking to elaborate cn the law of asylum and to the Judgement of the
International Court of Justice of 20 November 1350 in the Asylum Case between
Colombia and Peru.

11. It was said that in Latin America the right of territorial and diplomatic

asylum had gradually evolved from a custcmary rule to a peremptory norm, designed

to protect individual freedoms against persecution. Diplcmatic asylum, which was

an institution of regicnal international law and had evolved cut of historical
circumstances peculiar te Latin America, was granted in places enjoying immunity
from the jurisdiction of the State from whose authority the person seeking asylum
for political offences or political reasons sought to remove himself. That
privilege of immunity was the modern equivalent of the status of extra-territoriality
at one time granted to diplometic missions. It rested with States granting
diplomatic asylum to determine the nature of the offence and to decide whether a case
of urgency was involved. Once diplomatic asylum was granted, the State granting ‘I

it could request that the refugee should be allowed to depart for foreign territory,
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and the territorial State was under an cbligation, except in certain exceptional
cases, to grant a safe-conduct and the necessary guarantees. The process of
transfer abroad transformed what was initially diplomatic asylum into territorial
asylum. Some representatives expressed the hope that it would one day e possible
to transform the institution of diplomatic asylum from a norm of regional
international law into a norm of general international law.
12. While a few representatives considered that the Sixth Committee should feel‘
perfectly free to study both diplomatic and territorial asylum, it was the general
view that the Committee should limit itself at this stage to territorial asylum
and should ensure that this limitation was adequately reflected in the text of the
draft Declaraticn, as proposed, for example in the amendments of Polandz/ and of
Uruguaz.ﬁ/ It was pointed out that the draft Declaration prepared by the Commission
on Human Rights was intended to elaborate upon article 14 of the Universal
Declaration of Humen Rights, which, by its reference to "asylum in other countries",
was clearly limited to territorial asylum and did not apply to other forms of
asylum, such as diplomatic asylum and asylum aboard warships and military aircraft.
Furthermore, the draft prepared by the Commission on Human Rights was, by clear
implication, limited to territorial asylum, as it referred in articles 2 and 32/ to
prersons who were forced to leave a country and seek refugee in another. This fact
had been confirmed by the Third Committee, which had adopted a Polish amendment to
refer in paragraph 1 of article 1 to "territorial asylum".ég/ |
15. It was also argued that there were fundemental distinctions between territorial
and other forms of asylum which made it desirable to deal only with the former at
the present stage. Territorial asylum was an application of the principle of the
sovereignty of the State granting asylum, whereas diplomatic asylum was a limitation
on the sovereignty of the territorial State. |
14. It was stressed by a number of representatives that the task of the Sixth
Committee at the present stage was not to prepare a legal ztatement of the right of
asylum but tc elsborate = series of Trozd humenitarian princinles on territorial
asylum K indepeniently of the work of codification to be undertasen in due course
vy the Internationsl Tew Commission pursuant to General Assembly resolution
1400 (XIV). While some representatives thought that the Sixth Cormittee had

Z/ See the annex to this report, paragrarhs 12, 40, 51 and 65.

§/ Ibid., para. 1l2.

9/ Ibid., paras. 29, 38 and LS.

10/ Ibid., para. 19. : /...
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broad and flexible terms of reference to congider the draft Declaration as a whole
and was not bound by previcus decisions of the Third Committee, many of those

who discussed the point considered that the 3ixth Committee should devote its
attention principally to articles 2 to 5 vroposed wy the Commission on Human
Rights, the text of the preamble and article 1 having been alveady adopted by

the Third Committee. In this latter respect reference was made to the
recormendations of the Working Group established at the twentieth segsion, which
are referred to in parasraph 2 of the present report.

15. As regards the basic objectives of the proposed Declaration, it was said that
the instituticn of territoriél asylum would be considerably strengthened if the
(enersl Assembly adopted a declaration on the subject which would cerve as a basis
for unifying State practices, represent a further stage of progress towards the
rule of law, and contribute to the development of friendly relations ahnd
co-operaticn among States. BSuch a declaration should give sultable recognition to
the need for the protection of persons fleeing fram persecution and should
encouraze States to adopt a liberal practice in granting asylum, which was &
condition for the enjoyment of all other human rights. The declaration should
not, however, impose any legal obligatiocns and should also reflect that the
granting of asylum was, in principle, the prerogative of sovereign States. It
should seek to establish a proper balance between the rights of the State and

the protection to which the individual was entitled on humanitarian grounds.

(2} Prearble

16. Those representatives who commented on the text of the preamble;l/ found it
generally satisfactory. It was suggested by one representative, however, that
consideration should be given to the addition of the words "or philoscphical,
political or social convicticns' at the end of the first preambular paragraph.
Some representatives also suggested that the recommendatory paragraph at the

end of the preamble should be addressed to "States'" rather than "States Members
of the United Nations and members of the specizlized agencies” because, in their
view, a declaration of the nature here contemplated should be universal in

character.

11/ Ibid., para. O.
/.--
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(3} Article 1

17. Remarks in the general debate in the Sixth Committee on article 1 of the
draft EBeclaration, as adopted by the Third Committee at the seventeenth session

of the Genersl Assemblylg were for the most part directed to three points, namely,
whether or not to retain in paragraph 1 a reference to persons struggling against
coloniaiism, the nersons entitled to receive asylum referred to in paragraph 2 of
the article, and chbservabions on the sovereign right of a State to grant or to
deny asylum and to evaluate the grounds for the granting of asylum which are
referred to in parsgraphs 1 and 3 of the article.

18. Sorme delegations favoured the retention in paragraph 1 of a reference to
persons struggling ageinst colonialism and, in principle, also favoured the

insertion of similar references in other articles, as proposed by Algeria, Congo

(Brazzaville), Guinea, Irad, Mali, Meuritania, Morccco, Syria, United Arab Republic

15/

and the United Republiic of Tanzania,—

It was said that, although the cause of

national liberaticn had made substantial strides in recent years, there were still
countries where colonial rule was maintained by force of arms. Furthermore,
heg-coloniaiism now existed and sought to maintain newly independent countries

in a state of dependence and under-development. The General Assembly had stressed,
on a number of ocecasions, that the ccntinuation of colonial rule, and the practice
of anartheid and other forms of racial discrimination threatened internaticnal
peace and security and thus States were obliged to help bring colonialism to an
end as quickly as possible. Persens struggling against colonialism were performing
an international duty in furthering the geals of the international community, as
laid down in the Charter. In the context of asylum, this meant that zll States
should respect the grant of territorial asylum to perscns struggling against
coloniaglism. This fact, which was alsc reflected in the legislation of many
countries, should be recorded in any declaraticn adopted on asylum at the present
time, as such a declaration should not be an abstraction, but must be set in its

historical context. It would enccurage the heroie peoples fighting against

12/ 1Ibid., para. 19.
13/ 1Ivid., paras. 31 and 51.



Af6570
English
Pzge 10

colonial domination, who should be allowed to invoke that struggle as a moral
and legal basis for receiving asylum.

19. As regards the persons entitled to receive asylum, some representatives
listed various categories of persons mentioned in their naticnal legislation.
Reference was made, in this respect, to persons persecuted or having well-grounded
fears of peréecution for reasons of race, nationglity, religicn and political

or social belief, or for reasons of artistic, sclentific and trade union
activities and of participation in or support of national liberaztion movements,
or for reasons of activities in the interests of the working people and in
defence of peace.

20. On the other hand, scme representativesg stressed that asylum could not be
sought in the case of prosecutions genuinely arising out of common crimes. It
was said, in this connexion, that there had been a progressive widening of the
scope of asylum and a blurring of the difference between political and non-
political offences which had permitted some persons guilty of criminal offences
to evade Jjustice. These representatives therefore suggested that further
consideration should be given to the insertion of an express reference in
paragraph 2 of article 1 to the fact that ccmmon criminals were excluded from

the protection of the right of asylum. It was also suggested that reference
might ke made to the need tc match regulation of the law of asylum with an
adequate system of extradition.

2l. Other representatives thought that this matter was already adequately
provided for in the preamble, where article 1k of the Universal Declaration of
Human Rights, which expressly excluded common criminals from the tenefits of
asylum, was cuoted in full. These representatives said that a declarvation of
this nature should ke simple and intelligible to be effective and should not
therefore attempt to define the various categories of persons who should or
should not be considered bona fide applicants for asylum.

22. A number of representatives supported the existing text of paragraph 2,
providing that the right to seek and enjoy asylum could not be invoked by persons
who had committed a crime against peace, a war crime, or a crime against humanity.
Reference was made, in this respect, to the Charter of the International Military
Tribunal at Narmberg, the Charter of the International Military Tribunal for the

Far East, the Convention on the Prevention and Punishment of Genocide, 1948, and

)
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the Geneva Conventicn on the Protecticn of Civilian Persons in Time of War, 1949,
It was said that, by virtue of principles which had received full recognition in
present-day international law, all States had a general obligation to prosecute
crimes of the nature here concerned, if the criminals were within their
Jurisdiction.

.23. There was general support in the Sixth Committee for the affirmaticn, in
paragraph 1 of article 1, of the sovereign right of States to grant asylum. It
wags stressed, in this respect, that there was ne rule of international law making
it manaatory for a State to grant asylum. Wwhile it was true that the State's right
was closely related to the human and moral right of the individual to seek and
enjcy protection from persecution through asylum, the legal basis of the
instituticn was the right of the State to grant, not the right of the individual
to receive, asylum. From this it resulted that, as stated in paragraph 3 of
article 1 of the draft Declaration, the State granting asylum was alone competent
to evaluate the grounds for the grant of asylum. It was said, in this latter
respect, that the right of a State to evaluate the grounds for the grant of

asvium on its territory should be exercised in gocd faith and not abused. It

was also sald, that in arriving at evaluations, humanitarian considerations

should prevail over political considerations. It was also stressed that the
granting of asylum by & State could not be regarded as an unfriendly act by

ancther State.

(4) Article 2

2L, Representatives whc referred in the general debate to article 2 of the draft
Declaration, as adopted by the Commission on Human Rightsiﬁ/ addressed themselves
mainly to paragraph 2. A number of them considered that, as drafted, the
paragraph was vague and might be taken as a basis for infringing the sovereignty
of States, or interfering in their internal affairs under the pretext of rendering
assistance in cases of difficulty arising ocut of the grant of asylum. They
therefore favoured its deletion.

25. Other representatives, however, were in favour of its retention, subject to
certain possible clarifications. It was said that, by drawing attention to the
moral cbligation of other States to render assistance to a State experiencing
difficulties ag a result of granting asylum, possibly in the case of & mass

influx of persons, it would lighten the burden on the latter State and enhance

ib/ Ibid., parss. £9 and 38. F
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the humanitarian purpeoses of the declaration. It was suggested, however, that

it should be made clear that the paragraph did not derogate from the sole right

of the State to determine whether or not to grant asylum,‘and that some indication
might be given of the type of measures to be taken by other States to ease the
burden on a country which found itself in difficulties in continuing to grant

asylum.

(5) Article 3

26. Article 3 of the draft Declaration prepared by the Commission on Human
Rightsié/ dealt with the principle of non-refoulement. the possible grounds for
excepticn to it, and the alternatives to making such exceptions. In the general
debate varicus views were advanced on whether States should be left with =z
completely unfettered direction in matters of rejection at the frontier and
expulsion or whether the Declaration should indicate certain gulde-lines to be
taken into conszideration by a State when grriving at decisions on this matter.
27. On the one hand it was stressed that the grant of asylum, as laid down in
article 1, was a sovereign prerogative of States, and that article 3 might be
interpreted to derogate from this prercgative to decide on the grant, continuance
or refusal of asylum. TFurthermore, if a State found it necessary not toc grant
asylum it could not be expected to accept too strict guidance as to what it should
do in that situation. On the other, it was said that the Declaration under
consideration was of a humanitarian character, and should therefore indicate
definite limitations con the rejectiocn or expulsion of persons seeking or enjoying
gsylum. In this latter respect, some representatives stated that they considered
"safeguarding of the population” to be too wide a ground of exception to the
prineciple of non-refoulement and would permit discriminatory practices. These
representatives indicated their prefefence for replacing this phrase by reference
to a mass influx of persons. _

28. Scme representatives indicated their approval in principle for a reformulation

16
of the article along the lines suggested by Costa Rica, Norway and Togo——/ to

state the principle of non-refoulement in one paragraph, and the possible grounds

for exception thereto in a separate paragrarh.

15/ Ibid., para. h8.
16/ Ipid., para. 53.
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29, A numker of representatives alsc commented on the concept of provisionsl
asylum, referred to in peragraph 2 of article 3 as drafted by the Commission on
Human Rights. It was said, in this respect, that the paragraph went beyond the
terms of article 1k of-the Universal Declaration of Human Rights and that a
temporary form of asylum might be prolonged for an indefinite period if efforts

to find refuge in another country proved fruitiess. Some representatives, however,
welcomed the reference to provisionsl asylum as an important contribution to the
development of the institution of asylum and its sdaptation to internationzl
realities and State practice. It was, however, suggested that consideration might

17/

be given to the alternative formulation suggested by Costa Rica, Norway and Togo,

n

wnich did not employ the words "provisional asylum", as the institution of
provisiconal asylum was unknown in some countries and hed no recognized meaning

in internationsl practice.

(6} Article b

30, Art%cle I of the draft Declaration adopted by the Commission on Human
Rightsiﬁ/ provided that persons enjoying asylum should not engage in activities
contrary to the purposes snd principles of the United Nations. It therefore
served as the basis for comments, in the general debate, on the status and
obligetions of & person enjoying asylum vis-&-vis the host State and his State

of crigin or other States.

31. A number of representatives referred to their nationasl legislation, and said
that persons enjoying asyium in their States had the same rights and duties as
other aliens in those States. Being within the jurisdiction of the host State,
persons enjoying asylum were obvicusly subject, like any other perscons within that
jurisdiction, to the lsws of the hest State. So far s internationgl law was
concerned, the only applicable rules were those governing the position of zliens.
Those representatives who considered that such principles were axiowatle, did not

think it was necessary 4o spell them out in article 4 of the draft Declaration,

17/ See paragraph 28 above.
18/ see the annex to this report, paragraph 63.
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and cautioned against any effort to do 80, as such provisicns belonged more
properly fo the general law applicable to all persons living in the territory

of a State.

32. A number of representatives, however, suggested that further considerstion
should be given to elaborating srticle Y4, possibly through the inclusion of =
statement that persons enjoying asylum should not engsge in activities contrary
to law and order or prejudicial to the interests of the State granting asylum and
should net in any other way abuse the hospitality of the community to which they
had been admitted. It would thus be cn record that the State granting asylum had
the right, in appropriate cases, to place persons enjoying asylum under
surveillance, or even intern them if their continuaticn of undesirable zctivities
rendered this necessary.

53. It was also said that a person enjoying asylum should not be permitted to
engage 1in esplonage, subversion or sabotage sgainst cther States. In this respect
it wag stated that, if a Goverrment sssisted persons enjoying asylum on its
territory in activities directed against another Covernment, the former Government
might incur responsibility under iaternaticnal law. There was, according to some
representatives, a practice in certain States of granting asylur to reckless
elements and then using them for improper purpcses. These representatives,
therefore, thoqght that a prohibition of setivities of this nsture should be

written into the Declaration, as proposed by the Unicn of Soviet Socialist

Republics,ég/ and said that such & course of acticn would promote the purpcses of
the United Nations and help to establish Friendly relaticns smceng Ststes. Other
representatives, however, did not consider that the present Declaration was g
suitable place for suggesting what legislation a State should adopt regarding the
activities and conduct of persons under its jurisdiction, or for restricting

the liberties of the individual.

34, A number of representatives expressed scme doubts considering the existing
wording of article 4. It was difficult, in their view, 1o envisage how private

persons could engage in "sctivities contrary to the purposes and principles of

19/ Ibid., para. 6€5.
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the United Naticns", as those purposes and principles were addressed to States and
not to individuals. These representatives thought that it would be more correct

to say that it was for States to determine what private persons coming within
their jurisdiction could or could not do with regard to the purposes and principles
laid down in the Charter. As States were the subjects of the other provisions of

the draft Declaration, they should alsc be the subjects of article L.

(7) Article S

35. Article 5 of the draft leclaration prepared by the Commissicn on Human
Rightsgg reaffirmed the right of everyone to return to his country ss stated in
article 3, paragraph 2, of the Universasl Declaration of Humsn Rights. Of the few
delegztions commenting on article 5 in the general debate, some believed that it
was irrelevant and confusing in this context and that its omission sheould
therefocre be considered.

36. A suggestion was made that, 1f the srticle were retained, it should be
smplified by drawing a distinction between perscns enjoying asylum who were
"political internees” and those who were not. It was pointed out, in this context,
that certzin inter-American Conventions, namely the Convention on Political Asylum,
Montevideo, 1933, and the Convention on Territorial Asylum, Caracas, 1954, made
the departure of internees from & country of asylum contingent on the fulfilment
of certain special conditions. The view was also put forward that the article
might be further gqualified, in favour of perscns enjoying asylum, by reguiring

a public “eclaration by such persons of their intention to exercise the right

of return.

(8) Proposed new articles

37. There was some comment in the general debate on the proposals of Poland
(a/0.6/L.589) and of Urugusy (A/C.6/L.60h)g§/ to add a new article affirming that

the Declaration @gid not affect treaty obligations relating to esylum. It was

20/ Ibid., para. T3.
21/ Ibid,, pera. 33.
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suggested that, il such en article were eventvally included, it might also refer
to treaties of extrédition, because of the Llink belween asylum ard extradition.
It was also said that the article wmight be qualified by a reference to the
suprewacy of the purposes and principles of the Uaited Hatbtions.

33. A few representatives also thought that considerstion might be given t¢
inserting additional articles on matters such as the definition of asylum, the

differences between asylum and extradition, and the termination of the status of

2
a person enjoying asylum through processes such zs voluntary renunciation,
marriage, or a change in the circumstancez on which the clainz to asylum wasa

originally based.

B. CCRNSIDERATICH OF THRE REFQKT OF THE WORKING GRCUP AND OF TIHE DRAFT RESOLUTTON.

39. The Chairmen of the Working Group presented the Groupts reportga/ to the
Sixth Committee at its 95%rd meeting, on 9 December 1946, He explained that the
Working Group had apprecached its task cn the wnderstanding that it was not
preparing legal norms, but was laying down humanitarian principles which States
may rely upon in seéking to unify their practieces relating to agylum. The VWorking
roup had therefore Telt that, to have maximum effect, the Declaraiion should be of
a broad and genersl nature and in gimple terms. The Vorking Groupmhéd not thought
it. desirable to enter into technical matters, such as the definition of asylum and
ite 1link to extradition and refugee questions, nor into matters of detail, such as
the ways for granting or ending asylum. These appeared to he issuyes better dealt
with when the International Law Committes tcok up the legal task of develeping and
codifying the law relating to asylum. The Vorking Greup had therefore confined
itsell, in large weasure, to the text of articles 2 to § of the draft Declaration
prepared by the Commissicn on Human Rights and the Preamble ard article 1 adopted
by the Third Cammittee, together with the various formal preposals and amendmqnts
gubnitted to thosze textsz,
hC. Representatives who intervened in the subseguent debate on the reucrt of the
Working Group congratulated the members of the Group on the results thay had
achieved, and stated that the text prepared by the Grouvp was a valuabls

contrivution deserving most seriocus consideration by Goverrments. Tt was nearly

22/ See ammex to this report.
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twenty years since the Universal Declaration of Human Rights had been adopted and
1% was regrettable that no definitive text on asylum, referred to in article 14 of
that Declaration, had yet been arrived at, in view of the pressing need for such

a text, which, while not laying legal obligations on States, would set forth positive
humanitarian principles. The results achieved by the Working Group now made it
most probable that such a text could be proclaimed by the General Assembly at its
next session.

L1, A rumber of representatives indicated certain points on which they wished to
reserve the position of their delegations pending full consideration of the text
prepared by the Working Group. Among these points were the following: (a) the
limitaticn or otherwise of the proposed declaration to persons entitled to invoke
article 14 of the Universal Declaration of Human Rights; (b) the inclusion or
deleticn of the reference to persons struggling ageinst colonialism in paragraph 1
of article 1; (c) the further clarification of the term "crimes against the peace"
in paragraph 2 of article 1; (d) the inclusion ot deletion of paragraph 2 of
article 2; (e) the possible reformulation of paragraph 1 of article 3 to refer to
a "well-founded fear of persecution, ete.", as suggested in paragraph 55 of the
Working Group‘s report; (f) the further clarification of paragraph 2 of article 3,
in particular the final phrase thereorl referring to é mass Influx of persons;

() the wording of article 4, which several representatives considered to be vague
and unclear; and (h), the possible insertion in the declaration of a reference to
the need to match any regulation of asylum by an adeguate system of extradition.
42. One representative raised the question of the legal effect of the proposed
declaration, in view of what he stated to be the ambiguity of the expression

o

declaration" in United Nations practice. He said that, in order to facilitate
consideration of the text, there should be absolute clarity on the guestion of
vhether the draft declaration wes or was not intended to be binding upon Stateg,
In response to these remarks, the Chairman of the Working Group said that tﬁ;~
proposed declaration would have the same force as any other recommendation
addressed to Governments by the General Assembly in the'field of human rights, and
that its basic purpose was purely humanitarian.

43. In addition to the discussion of the report of the Working Group, the Sixth

Committee also tock up the draft resclution sponsored by Iraq, Mali, and the United

[oe
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Republic of Tanzania (A/C.6/L.616 and Add.1l and 2) at its 953rd meeting.

Intrcducing that resolution, the representative of the United Republic of Tanzania
said that it was of a simple procedural character and was based on the premise that,
at such a late stage in the twenty-first session of the General Assembly,
Governments did not have the opportunity to reflect in full upon the text presented
in the report of the Working Group and would therefore prefer more time for study
before the Declaration was finally adopted. I was therefore proposed that the
draft Declaration and report of the Sixth Committee should be sent to Governments
for their further consideration and that the draft should be finalized and
proclaimed at the next session of thé General Assembly.

Lk, A1l representatives who spoke in the debate welcomed the draflt resolution and
the opportunity it afforded for further study. They expressed the conviction that
it should prove possible to proclaim the Declaration at the twenty-second session.
L5, The draft resolution was put to a vote at the conclusion of the 935th meeting

of the Sixth Committee on 9 December 1966 and was adopted unanimously.
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ITT. RECOMMENDATION OF THE SIXTH COMMITTER

46, The Sixth Committee therefore recommends to the General Asgenbly the adoptioh

of the following draft resolution:

Draft Declaration on the Right of Asylum

The General Assembly,-

Becalling its resolukions 1839 (XVII) of 19 December 1962 and 2100 (XX) of
20 December 1965 relating to the draft Declaration on the nght of Asylum, ‘

1. Takes note of the report of the Bixth: t(Jomrr,ulJ:tEe—-i contalnlng a draft

Declaration on Territorial Asylum, together with the amendments and proposals
considered in connexioh,with it2 elaboration: _
2.  Reguests the Secretary-Qeneral to transmit to States Members of the
United Nations for their further consideration the sbove-mentioned text of the
draft Declaration, together with the report of the Sixth Committee thereon;
3. Decides to place an item entitled "Draft Declaration on Territorial
Asylum” on the provisional agenda of the twenty-second session of the General

Assembly with a view to the Ffinal adoption of a Declaration on this subject,

23/ Aa/6s570.
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I. TEXT OF THE DRAFT DECIARATION PREPARED BY THE WORKING GROUP

1. Tn the light of the report set out below, the Working Grcup on the draft
Declaration on the Right of Asylum has prepared and hereby submits to the Sixth

Comunittee the following text of a draft Declaration:

Draft Declaration on Territorial Asylum

The General Assembly,

Noting that the purposes proclaimed in the Charter of the United Nations are
to maintain internatiomal peace and security, to develOp.friendly relations among
all pations, and to achieve international co-cperation in gelving inteérnational
problems of an economic, gsocial, cultural or humenitarian character, and in
promoting and encouraging respect for human rights and for fundamental freedoms
for all without distinction as to race, sex, language OT religion,

Mindful of the Universal Declaration of Human Rights which
article 14 that "(1) Everyone has the right to seek and to enjoy in other countries
asylum from persecution; (2) This right may not be invoked in the case of
progecutions genuinely arising from non-political crimes or from acts contrary
to the purposes and principles of the United Nations",

Recalling also paragraph 2 of article 15 of the Tniversal Declaration of
Human Rights which states "Everyone has the right to leave any country, lrcluding
his own, and to return to his country”,

Recoghizing that the grant of asylum by a State to persons entitled to invoke
article 14 of the Universal Declaration of Human Rights is a peaceful and
humaritarian act and that as such it cannot be regarded as unfriendly by any other
Btate,

' Recommends that, without prejudice to existing instruments dealing with.
asylum and the status of refugees and stateless persOns,l/ States should hase
themselves in their practices relating to.territorial asylum on the following

principles:

l/ Observations and suggestions regarding the phrase "without prejudice to
existing instruments dealing with asy.ium and the status of refugees and
stateless persons" ;which: were reserved for possible further consideration
will be found in paragraphs 15 to 18 below of the present report.
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Article 1

1. Asylum granted by a State, in the exercise of its ecvereignty, of persons
entitled to invoke article 14 of the Universal Declaration of Human Rights,
including persons struggling against colonialism,g/ shall be respected by all
other States.

2. The right to seek and to enjoy asylum may not be invoked by any person
with respect to whom there are seriocus reasons for considering that he has
comritted a crime against peace, a war crime, or a crime against humanity, as
defined in the internaticnal instruments drawn up toc make provision in respect

of such crimes.

3. It shall restwith the State granting asylum to evaluate the grounds
for the grant of asylum.

Article 2

1. . The situation of persons referred to in article 1, paragraph l,'is,
without prejudice to the =movereignty of States and the purposes and principles
of the United Nations, of concern to the intermational community.

2. Where a State finds difficulty in granting or continuing to graxt
asylum, States individually or jointly or through the United Naticns shall comsider,
in a spirit of international solidarity, appropriate measures to lightem the

burden on that State.i/

Article 3

1. No person referred to in artiele 1, paragraph 1, shall be subjected to
meagures such as rejection at the frontier or, if he has already entered the
territory in which he cseeks asylum, expulsion or compulsory return 49 any State

where he may be  subjected to persecution.

gf...qome repregenfiatives favoured the deleticn of the words "inecluding.permsens
struggling against colonialism". For cbservations made and otherw suggestlons
see paragraphs 21 to 24 below of the present report.

[

2/ Some representatives favoured the deletion of this paragraph. For
observations and suggestions see paragrapha 41 to 43 below of the present
report. ‘
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2. Exception may be made to the foregoing principle only for overriding
reasons of national security or in order to safeguard the population, as in the
case of a mass influx of persons. -

3. Should a State decide in any case that exception to the principle stated
in paragraph 1 of this article would be justified, it shall consider the
possibility of granting to the person concerned, under such conditions as it may
deem appropriate, an opportunity, whether by way of provisional asylum or otherwise,

of going to another State.

Article L

States granting asylum shall not permit persons who have received asylum to

engage in activities contrary to the purposes and principles of the United Nations.
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II. ESTABLISHMENT AND TERMS OF REFERENCE OF YHE WORKIRG SROUP

2. At the 922nd meeting of the Sixth Committee, on 28 October 1966, the
representative of Mexico orally introduced the following proposal:

"The Sixth Committee

"Authorizes its Chairman to engage in such cconsultations as he considers
appropriate for the purpose of appeinting by general 'consensus', and ar soon
as possible, a working group whose task shall be to prepere a preliminary
draft declaration on the right of territorial asylum. In carrying cut this
task, the working group will have as working documents:

"(a) The text of the draft Declaration on the Right of Asylum adopted
by the Commission on Human Rights on 15 March 1960;

"(b) The text of the preamble and article 1 of the draft Declaration

adopted by the Third Committee at the seventeenth session of the General
Asgembly;

"(¢) The amendments and comments submitted in writing by Memcer States;

"(d) Specific suggestions made during the discussion of the item at the
twenty-first seesion of the General Assembly;

"(e) The existing international instruments relating to the watter.”

The Sixth Committee adopted this proposal on 31 October, at its 923rd meeting
(Afc.6/37h),

T The Chalirman of the Sixth Committee reported to the Committee at its 925th
meeting, on 4 November 1966, on the consultaticns  he had held pursuant to the
foregoing decision, and suggested that a Working Group of twenty members should

be established, to consist of Australia, Relgium, Bulgaria, Ceylom, Colombia, France,

Hungary, Irag, Japan, Mali, Mexico, Nigeria, Norway, Philippines, Sudan, Union of

Soviet Socialist Republics, United Kingdom of Great Eritain ard Northern Ireland,

United Republic of Tanzarnia, United States of America and Venezuela. The Chairman

further suggested that the Rapporteur of the Sixth Committee should be authorized
to attend the meetings of the Working Group, and indicated that the terms of’
reference of the Group, and the documents it would use as a basis for ite work,
were those mentioned in the resolution set out in the preceding paragraph of this
report. Finally, the Chairman proposed that the Group should elect its own
officers and establish its own methods of work.

h. The foregoing suggestiors and proposals of the Chairman were approved by thg

Sixth Committee at its 926th meeting on 7 November 1966.

/o
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£II. PROCEEDINGS OF THE WORKIWG GROUP
A. Organization and methods of work

5. The Working Group held 14 meetings between 14 November and 6 December-:1966.
- At the outset of its work the Group, on the proposal of Irag, umanimously elected
Mr. E.E. Seaton (United Republic of Tanzania) as its Chairman-Rapporteur.

6. In accordance with its mandate, the Working Group discussed its methods of
work at its second and third meetings on 15 November. Imitially, varyimg views
were expressed as tO whether the Oroup should commence with the preamble, with
article i1, or with article 2 and subseguent articles. In the outcome, it was
unanimously decided to begin with article 2, and to proceed thereafter to consider
the succeeding articles, on the understanding that the Group could undertake a
review of the preamble and article 1 at any stage, 1If issues raised in connexion
with the subsequent articles rendered this appropriate.

T While the Group proceeded in the manner just indicated, and completed its
consideration of article 2 and the remaining articles before reviewing the
preamble and article 1, the present report, for purposes of conﬁenience, deals

first with the preamble, and thereafter with the articles in their numerical order.

/e
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B. Consideration of the drdft Declaration

l. Preamble

8. The text of the preamble and recommendatory paragraph of the draft Declaration
adopted by the Third Committee at the seventeenth session of the General Assembly,

on which the Working Group based its review, reads as follows:

"The General Assembly,

"Noting that the purposes proclaimed in the Charter of the
United Nations are to maintain international pesce and security, to
develop friendly relations amcng all States, and to achieve international
co-operation in solving internstional problems of an economic, social,
cultural or humanitarian charscter, and in promoting and encouraging
respect for human rights and for fundamental freedoms for all without
distinction as to race, sex, language or religion,

"Mindful of the Universal Declaration of Human Rights which declares
in artiele 14 that '(1) Everyone has the right to seek and to enjoy in
other countries asylum from persecution; (2) This right masy not be
lavoked in the case of prosecutions genuinely arising from non-political
crimes or from acts contrary to the purpcses and principles of the
United Nations!',

"Reealling also paragraph 2 of article 1% of the Universal Declaration
of Human Rights which states 'Everyone has the right to leave any country,
including his own, and to return to his countryf,

"Becognizing that the grant of asylum by & State to persons entitled
to invoke article 14 of the Universal Declaration of Humwan RKights is =

peaceful and humanitarian act and that as such it cannot be regarded as
unfriendly by any other State,

"Recommends that, without prejudice to existing instruments dealing
with asylum and the status of refugees and stateless persons, States
Members of the United Nations and members of the specialized agencies
should base themselves in their practices on the following prineiples:".

a. Amendments to the first and fifth of the atove paragraphs, submitted by
Uruguay (A/C.6/L.604) to the Sixth Committee, provided as follows:

"First peragraph: Add the following at the end: ‘'or philosophical,
political or social convictions',

o
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"Fifth paragraph: Insert the word 'territorial' before the word
'agylum'. Delete the words 'Members of the United Nations and members of
the specialized agencies',"

10, Members of the Working Group were not in faveur of the adoption of the
amendment of Uruguay to refer, in the first preambular.paragraph, to "philosorhical,
wolitical or social convictions", It was pointed out, in this connexion, that the
rreambular paragraph in question paraphrased certain of the purposes and principles
of the United Nations, set out in Article l; paragrarhs 1 to 3, of the Charter,
which paragraphs did not contain the additional words suggested by Uruguay. It was
therefore decided to leave the first paragraph of the presmble without change in
this respect, so as to conform to the corresponding provisicns of the Charter.

For reasons of conformity also and in view of the reference in Article 1,

paragraph 2, of the Charter to developing friendly relations among "nations", the
Working CGroup decided to change the word "State" in the first preambular paragraph
to "nations".

11, No amendments toc the second, third and fourth paragrasphs of the preamble
having been suggested, {he Working Group left these paragraryhs unChﬂﬂ€Ed;

12. In its consideration of the paragraph following on the preamble and containing
the recommendation of the General Assembly, the Working Group toock up a number of

points, as well as the amendment of Uruguay. Noting that its terms of reference

required it to prepare a draft declaration on "territorial asylum', and that
amendments had been proposed to the preamble and cother artieles to insert the word
"territorial” before the word "asylum", the Working Group agreed that this matter
could be dealt wlth most appropriately by entitling the draft as the "Draft '
Declaration on territorial asylum" (as had been proposed by Poland and by Uruguay
in documents A/C.6/L,589 and A/C.6/L.604 respectively), and by inserting the words
"relating to territorial asylum” in the paragraph containing the recommendation of
the General Assembly, so that the end of that paragraph would read as follows:

"should base themselves in their practices relating to territorial asylum on the

Juen
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following principles”". The Working Group was of the view that these references
were fully adequate to denote that the operative articles of the draft Declaration
related solely to territorial asylum, and that it would not therefore be necessary
to insert the word "territorial' before the word "asylum" in those articles.
13, The Working Group also noted that in the English text of the recommendatory
paragraph it was proposed that States "should base themselves" (underlining added),
while in the operative articles, a number of amendments had been submitted to
replace the word “should" in English by the word "shall", The Working Group
considered that it was appropriate to retain the word "should" in the
recommendatory paragraph, but that the word "shall" should be used in the relevant
operative articles which, while not of a binding character, would be strengthened
in their humanitarian purposes and have more persuasive value as a result of this
change.,
14, The Working Group accepted the amendment of Urugusy to delete the words
"Members of the United Nations and members of the specialized agencies" in the
recommendatory paragraph, as it was felt that a declaration of this nature should
be universal In character and that the operative paragraphs were drafted in such
a manner as not to indicate any limitation on the scope of the draft Declsaration,
15. Various obsgervations and suggestions were made in the Working Group regarding
the phrase "without prejudice to existing instruments dealing with asylum and the
status of refugees and stateless persons”. Some representatives believed that
the phrase was satlisfactory as it stood, and pointed cut that it had been examined
in detail in the Third Committee, They considered that the phrase properly
referred to "instruments' rather than to treaty obligations, as there were a number
of instruments other than formal treaties, such as recommendations of international
bodies, on which States acted in this field. They also felt that, in view of an
earlier decision of the Working Group (see paragraphs 79 and 80 below) not to add
an additional article to the draft Declaration on this subject, because it was
covered in the preamble, it would now be tantamount to reconslderation to reopen
the matter.
16, Some other representatives, however, believed that the phrase was unnecessary,
as a declaration of the character here concerned could cobviously not affect the

legal obligations of States under treaties and similar instruments, and insertion

oo
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of it might therefore give rise to some misunderstanding on this matter,
Furthermore, in the view of these representatives, the rhrase was either too
narrowly drawn in not referrihg to dther instruments such as extradition treaties
which might be involved, or incorrect in not confining itself expressly to
International instruments., It was suggested by a number of these representatives
that the phrase might bte reworded on the following lines: '"without prejudice to
existing international instruments", or "without prejudice to existing valid
international instruments", references to asylum refugees and stateless persons
being omitted. Ancther alternative suggested was "without prejudice to
International instruments affecting the institution of asylum and the status of
refugees and stateless persons', _ |
17. As the Working Group, in the time at its disposal, was unsble to resolve
this particular matter, 1t was decided to retain the phrase in its. existing form,
on the understanding that the various observations and suggestions made would be
remitted to the Sixth Committee for its congideration, if it so desired,
18, On the basis of the foregoing, the Working Group left unchanged the second,
third and fourth preembular paragraphs and submits the first preambular pareagraph
and the recommendatory paragraph, the latter being subject to the observations
Just made, to the Sixth Committee in the following form:
"Noting that the purposes proclaimed in the Charter of the United
Nations are to maintain international peace and security, to develop friendly
relations amcng all nations, and to achieve international co-operation in
solving international problems of an economic, soecial, cultural or
humanitarian character, and in promoting and encouraging respect for human

rights and for fundemental freedoms for all without distinction as to race,
sex, language or religion,

rn
LA R NN ]

"Recommends that, without prejudice to existing instruments dealing
with asylum and the status of refugees and stateless persons, States
should base themselves in their practices relating to territorial asylum
on the following principles:”, ‘

The full text of fhe draft Declaration, including all the preambular paragraphs,

will be found at the outset of the present report.

/o
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2, Article 1

19. Article 1, paragraphs 1, 2 and 3 of the draft Declaration adopted by the
Third Comrittee at the seventeenth session of the General Assembly, on which the
Working Group based its review, reads as follows:
"1l. Territorial asylum granted by a State, in the exercise of its
sovereignty, to persons entitled to invoke article 14 of the Universal

Declaration of Buman Rights, including persons struggling against
colonialism, shall be respected by all other Etates.

"2, The right to seek and to enjoy asylum may not be invoked by
any person with respect to whom there are serious reascns for considering
that he has committed a erime against humanity, as defined in the
international instruments drawn up to make provision in respect of such
crimes.

"% Tt shall rest with the State granting asylum to evaluate the
grounds for the grant of asylum."
20. An amendment to paragraph 1 of article 1 wasg submitted to the Sixth Committee
by Uruguay (A/C.6/L.604), and in the course of the proceedings of the Working Group
formal amendments to paragraphs 1 and 2 were submitted by Colombia. These
amendments were tc the following effect:

(a) Uruguay: "In paragraph 1 delete the words 'including persons
struggling against colonialism'" (A/C.6/L.6C4).

(b) Colombia: "Paragraph 1. Replace the words 'ertitled to inveke'
by the words 'having seriocus reasons for invoking';

"pParagraph 2. (i) Replace the words 'The right to seek
and to enjoy asylum may not be invoked' by the words: 'The benefits of
the article nmenticned in the foregoing paragraph may nct be invoked or
enjoyed'; (ii) Between the new word 'enjoyed' and the words 'by any person',
insert the following: 'by any person charged with common crimes or'."
21. The amendment of Uruguay to delete the words "including persons struggling
against colonialism" was considered by some members of the Working Group to be
an igsue which should be resolved in the Sixth Committee and not in the Working
Group. Those representatives who supported specific mention of persons struggling
against colonialism considered that such mention was timely and eppropriate in

view of the great importance presently attached to the anti-colecnial struggle,

[ens
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as reflected in the numerous international instruments referring to the need to
liguidate colonialism. The struggle against colonialism wes a struggle to secure
the realization of certain of the purposes and principles of the United Nations,
and persons engaged in that struggle were performing an international function

and were entitled to special econsideration and proteetion. -While such a reference
would no doubt have political connotations, the question of asylum had always

been a political matier and a declaraticn adopted at this time must be realistic
and must not ignore modern realities, particularly in Africa, and present-day
humanitarian considerations. Furthermore, because the struggle against colonialism
wag relatively novel, it was most desirable to draw the attention of States
specifically to the fact that persons engaged in that struggle were entitled to
asylum, together with any of the other categories of persons covered by article 1k
of the Universal Declaration of Human Rights. This was particularly necessary,

in view of the right of States granting asylum, set out in paragraph 3 of article 1,
to evaluate the grounds for the grant of agylum. Finally, it was s2id that the
Working Grodp could not go back on decisions of substance made by the Third
Committee in respect of article 1, one such decisicn being the insertion of the
reference to persons struggling against eclonialism.

22. Other representatives, however, favoured the deletion of the phrase in guestion
as they considered that it was unnecessary, undesirable and introduced a contentious
political element into what should be a generally acceptable text. Any declaration
adopted by the General Assembly on asylum should be of continuing value. The
colonial era was now virtually ended, and thus to make gpecific mention of persons
strugegling against colonialism would be to clutter up the text with a reference
which would not be of any interest or concern in the future. Furthermore, to
single cut & particular category of persons in the manner done in paragraph 1,
might be understocd to imply that thisg category was not already covered by

article 14 of the Universal Declaration of Human Rights. Persons struggling against
colonialism either came already within the anmbit of that provision or, if they

did not, they should not vte included specifically in a declaration elaborating

upen article 1k of the Universal Declaration.

25. A number of representatives thought that, if the reference to persons

struggling against colonialism were to be retained, it should be redrafted either

[oes
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in paragraph 1 or nlaced in an appropriate wording in the preamble. It was
suggested, on behalf of the Latin American group of States, that the reference
should be retained in paragraph 1 in the following form "including those persdns
who are persecuted for their struggle agalinst colonialism”, which was considered .
to be more appropriate by thosé States in the context of a declaration relating
to persons fleeing from variocus forms of persecution. Another representative
suggested that the reference in guestion should be deleted from paragraph 1 and
inserted as a new preambular paragraph, immediately preceding the recommendatory
clause affirming that persons persecuted for struggling against colonialism are
entitled to invoke article 14 of the Universal leclaration of Human Rights.
24, The Working Group was unable to resclve the issue of the retention, deletion
of reformulaticn of the phrase in question, and therefore remits the above
observations and suggestions to the Sixth Committee for its possible further
consideration ¢f the matier.
25, The Working (roup was of the view that the amendment by Colembia to paragraph 1
of article 1, was mainly of a terminclogical character affecting the Spanish text,
Tt was therefore decided to retain "entitled tc invoke" in the English text, and

%o substitute the words "justificacién para” for "derecho a" in the Spanish text.

264, The amendment by Colombia to paragraph 2 was supported in principle by a
number of representatives. Others, however, pointed ocut that the main purport of
that amendment, which was to indicate that persons guilty of non~political crimes
were not entitled to seek asylum, was already covered in paragraph 2 of article 1k
of the Universal Declaration of Human Rights, which appeared verbatim in the
preamble and which was incorporated by reference into paragraph 1 of article 1.

On the understanding that this fach would be recorded in the report of tie Working
Group, the amendment of Colombla was withdrawn,

27, It was also decided to record in the report a view expressed to the effect
that the right of the State granting asylum, as set out in paragraph 3 of article 1,
4o evaluste the grounds Tor the grant of asylum, was a right to be exercised in
gocd faith and in a non-arbitrary manner. Furthermere, it was agreed to include the
view thet the word "righit" appearing in paragraph 2 of article 1 was to be
interpreted as a moral right and nobt as a legal right which imposed cbligations

on States. In this respect Nigeria proposed that the opening words of paragraph 2

fee-
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should be reformulated as follows: "The benefits of this declaration may not be
claimed by any person with respect to whom there are serious reasons ete.”

28. On the basis of the foregoing, and subject to the observations and suggestions
set out in paragraphs 21 to 2L above with respect to the phrase "including persons
struggling against colonialism', the Working Group submits article 1, paragraphs 1,

2 and 3 to the Sixth Committee in the following form:
"Article 1

"1. Asylum granted by a State, in the exercise of its sovereignty, to
persons entitled to inveke article 14 of the Universal Declaration of
Human Rights, including persons struggling against colonialism, shall be
respected by all cther States.

"2. The right to seek and to enjoy asylum may not be invoked by any
person with respect to vhom there are sericus reasgns for considering
that he has committed a crime against peace, a war crime, or & crime
against humanity, as defined in the international instruments drawn up
to make provision in respect of such crimes.

"% It shall rest with the State granting asylum to evaluate the
grounds for the grant of asylum."
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%, Article 2

(1) Paragraph 1

29, Avticle 2, paragraph 1, of the draft Declaration adopted by the Commission
on Humen HIights reads as follows:
"The situstion of persons who are forced to leave thelr own or
snother country because of persecution or well-founded tear of persecution is,

without prejudice to the sovereignty of Stetes and the purposes and
principles of the United Nations, of concern to the international communi ty. "

(4/63567, annex II)

0. Amendments to this paragraph were submitted to the Sixth Committee by

Costa Rica, Norwéy and Togo (A/C.6/1.538 end Aad.1l) and by Uruguay (A/C.6/L.60L),

A sub-amendment to the Tirst of these ameniments was submitted by Algeriz,

Conzo (Brazzaville Guinea, Irec, Mali, Mauritenia, Moroceo, Syria, the United
> 3 b * » 2 Paiihadhnliviion

Arab Republic and the United Republic of Tanzanla (A/C.6/L.595 and Add.1 to 3).

In the courss of the Working Group's consideration of this paragraph, Tormal

smenduents were submitted by the United States of fAmerica and by Colombia,

31. The fToregoing amendments and sub-smendments were to the following effect:

(a) Costa Rica, Norway and Tego: '"Replace 'The situation of persons
who are forced to leave their own or another country because of persecution
or well-founded fear of pevsecution’ by 'The situation of persons entitled
to invoke article 14 of the Universal Dtclnratlon of ﬂuman Rights'"

(£/C.6/L.588 and Add.1l).

(v) Algeria, Congo (Brazzaville), Guineaz, Irag, Mali, Mauritania,
Mococeo, Syria, United Arsbh Hepublic and United Republic of Tanzania:
"Sub-amendment to the amendment by Costse Rica, Horway and Togo to zdd
at the end of that emendment the words 'and perscns struggling against
colonialism'™ (A/C.6/L.593 and idd.1l-to 3).

{c) Uruguay:

"(i) Replace the word 'forced' by the word 'impellegd'.

"(1i) Add the words 'or regional bodies' alter the reference to the
United Nations" (&/C.6/L.60L).
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{d) United Statec of Auerica: "Replace ths words 'persons who are

Torced to leeve their own or another country because of persecution or

well-Tounded Tear of persecution' by the words 'persons referred to in the
LRl

first paragraph of the preceding article...

(e} Colombia: "Reolace the text by the following: ‘'The situation
oi persons referred to in naragraph 1 of tihe foregoing article is of
concern to the internstional community, without prejudice to the sovereignty
of States or to the purposes and principles cof the United Nations.'"

%2, There was general support in the Working Group for some formulation which would

standardize and simplify refercnccs throughout the articles teo the persons covered

by those articles, as suggested in the amendment of Costa Rica, Norway and Togo =and

in tie omendment of the United Stateg, In this respect, the Working Group

decided to zdopt, as the most succinct approsch, that suggested by the United Stotes

]

armendmeint, as reformulated in the course of discussion, namsly to insert

%

references to "perasons referred to in srticle 1, poragrapn 17, Certsin
represencatives steted that their szcceptznce of this approach wae conditioned

on their understanding that article 1, paragraph 1, would remain unchanged.

33. The Yerking Group took into account, in this respect, the comments by Itely
(A/C.6/L.606) to the effect that it might be unduly vestrictive to limit the
proposed declaration only to persons entitled to invoks erticle 14 of the
Universsl Declaration of Human Rights (i.e., the perscrns veferred to in articls 1,
paragrap: 1, of the present draft Declarstion). Representatives on the Working
Group, while some of them expressed their understanding for the preoccupations

of the Itelisn Govermment, fell that the draft Declaration they were considering
wes in the nsture of an elaboraticn unon articls 1k of the Universal Declaration
of Humar Rights and should therefore not be extendsd at tihils stage to persons
other than those mentioned in ariicle 1h. Different States might have differsnt
views or legislation on the catescries of perscns to whow asylum should be granted,
but it was the task of the Working Group to nase itsell on 2 well-established
international definition, such as that contained in article 14 of the Universsl
Declaration.

Zh, In the light of the solution adopted by the Vorking Group with respect to

the standard formulaticn of persons covered Ly the srtieles on asylum, it was nod

oo
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necessary to consider in detail the amendment of Costs Rica, Norway and Togo, or

the sub-agmendment thereto submitted by Algeria, Congo (Drazzéville), Guinesa, Iraq,

Mall, Mauritania, Morocco; Syrim, United Argb Hepublic and United Republic of

Tanzonia, nor was it necessary to consider the first amendment of Uruguay to
replace the word "forced" by the word "impelled", as the phrase containing that
word was replaced by the new Tormulation, Furthermore, as that new Tormulation
contained the word "State" rather than the word "country” it was decided that, in
the interest of uniformity, the word "State" should te employed throughout the text
of the articles.

35. The second amendment of Urvguay, to insert s reference to "regional bodies"
alter the reference to the United Nations in paragraph 1, was considered by some
representatives to raise a possibly contenticus issue. It was generally felt that
such an additional reference was unnecessary, &5 the purposes and principles of the
Charter were wide enough to embody all the relevant purposes and principles of
regional organizations,

36, The amendment of Colombia, which related to the piacing 6f the phrase "without
rrejudice to the sovereignty of States or to the purposes and principles of the
United Nations" at the end, and not in the middle of the paragrarh, was cxplained
as a desirable stylistic change in the Spanish text. It was consequently adopted
in thst text.

37. On the basis of the foregoing, the Working Group sutmits the following text

of peragraph 1 of article 2 to the 3ixth Committee for its consideration:

"Article 2
"lL. The situation of persons referred to in article 1, paragraph 1, is
without prejucdice to the sovereignty of States and the purposes and

principles of the United Nations, of concern to the international community."

s

(ii) Parwgraph 2

%8. Article 2, paragraph 2, of the draft Declsvation adopted by the Commission on

Humanr Rights reads as follows:

"Where a country finds difficulty in continuing to grant asylum,
States individually or jointly or through the United Nations should
consider in a spirit of international esolidarity aeppropriate measures
to ilighten the burden on the country granting asylum." (A/6367, annex II)
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%9. fmendments to this paragraph were submitted to the Sixth Committee Dby

Costa Rica, Norway and Togo (4/0.6/L.588 and Add,1), by Poland (A/C.6/L.589), by
Uruguay (A/C.6/L.604) and by Zrazil (A/C,6/L.605). In the course of the Working

Croup's consideration of this paragraph, formal amendments were submitted by
Colombia and by Sudan.

40, The foregoing smendments were to the following effect:

(a) Costa Rica, Norway and Togo

"(i) Insert the words'granting or'between the words 'in' and
'continuing' so that the phrase reads: 'Where a country finds
difficulty in granting or continuing to grant asylum';

"(ii) Change 'should consider in a spirit of international solidarity’
to read !'shall consider ian a spirit of international solidarity'.”
(4/0.6/L.558 and Add.1)

(b) Poland:

1"

" "Insert the word 'territorial! before the word 'asylum'.

(4/C.6/1.589)

(¢) Uruguay:

"Add the words 'or regional todies' after the reference to the United
Netions." (A/C.6/L.6G0O4)

(d) Brazil:

"Delete paragraph 2." (A/C.6/L.605)

{e) Colombia:

"{1) After the first word "Where', insert the words 'the Goverrment of ';

"(ii} 1Insert between the words 'to grant' and asylum' the word
territorial'; and

"(ii1) Replace the words 'should consider' by the words 'shall at
its request consider'."

(f) Sudan:

"Add the words 'at its request’ at the end of the paragraph.”
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41, Some delegations favoured the amendment by Brazil to delete paragraph 2, while
others felt that it should be retained. Those who favoured the retention of the
paragraph pointed out that it was complementary to paragraph 1 of article 2 and that
it made provision for what was often a sericus situation in which a State might
Tind itself if faced by a mass influx of persons seeking asylum. Furthermore, the
Paragraph reflected provisions contained in the Convention relating to the Status
of Refugees of 1951, which should also be reflected in the Declaration under
consideration. States, with parsgrsrh 2 in mind, might be prepared to admit
persons seeking asylum who might otherwise be rejected, thus broadening the
humanitarian impact of the Declaration. FPFurthermore, paragraph 2 d4id not in any
way lmpinge on the sovereignty of States, as this matter was expressly reserved in
the first paragraph of the article.

L2, Other representatives were of the view that paragraph 2 was vague and
unrecessarily complicated what should be a simple end direct text, It was merely
an elaboration of what was stated in parsgraph 1., Furthermore, it went beyond the
scope of the Declaration under consideragtion. That Declaration was meant to deal
with questions of asylum, not of international assistance, In addition, as drafted,
the pavagraph might be interpreted to permit sn infringement upon the sovereignty
of States and interference in their internal affairs, as it did not lay down that
assistance should only be considered and rendered Ly other States a2t the request of
the State in difficulty.

4%, A number of representatives favoured asmendments along the lines of those of
Colombiz and of Sudan, which were explained to be intended to make it clear that
asslistaence would only be rendered at the request of the State in difficulty.
However, these amendments were not pressed, in view of the continued objections of
some representatives to the text of the paragraph as a whole.,

Ly, Those representatives favouring the retention of the text of paragraph 2

were zenerally agreed that it would ke improved and widéned in its humgnitarian

purposes by adopting the amendment of Costa Rica, Norway and Togo to insert the

words "granting or" between the words "in" and "continuing". It was therefore

included, together with a consequential drafting change at the end of the paragraph.

foos
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45, 1In view of the decisions of the VWorking Group recorded eazrlier in this report
gbout the use of the word "territorial" before the word "asylum" (see para, 12
stove), and the words "should" and "shall" (see para. 13 sbove), it was not -
necessary to consider in detail the amendments to this effect to paragraph 2 by

Costa Rica, Norway and Toge, by Poland and bty Colombia.

4%, The amendment by Uruguay, to add a reference to "regional bodies" after the
reference to the United Nations, was considered by come representatives, who
supported the retention of paragraph 2, to be of utility, azs regional organizations
might be in a particularly sdvantageous position to render assistance in the
circumstances contemplated. However, as other representatives were of the view
that* the additicn wowld unnecessarily complicate the text, and that the point was
already covered by the reference in the paragraph tc States acting "jointly", the
amendment was not included in the text.
h7. ©On the basis of the foregoing, and subject to the view of some delegations
that paragraph 2 of article 2 should be deleted, the VWorking Group submits that

paragraph to the Sixth Cormittee in the folleowing form:

~

"prticle 2

"o, Where a State Tinds difficulty in granting or continuing to grant
asylum, States individuegily or jointly or through the United Nations
shall consider, in a spirit of international solidarity, appropriate
neasures to lighten the burden on that State,”

[eee
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Y. Article 3

b8, Article 5, paragraphs 1 and 2, of the draft Declaration adopted by the

Commission on Human Rights reads as folleows:

"No cne seeking or enjoying asylum in accerdance with the Universal
Declaration of Human Rights should, except for overriding reasons cf
national security or safeguarding of the population, be subjected to
measures such as rejecticn at the frontier, return or expulsion which
could result in compelling him to return to or remain in a territory if
there is well-founded fear of pergecution endangering his life, physical
integrity, or liberty in that territory.

"In cases where a State decides to apply any of the above-mentioned
measures, it should censider the possibility of the grant of provisional
asylum under such conditions as it may deem appropriate, to enable the
perscns thus endangered to seek asylum in another country" (4/6367,
annex II}.

49. Amendments to these paragraphs were submitted to the Sixth Committee by
' Costa Rica, Norway and Togo (A/C.6/1.588 and Add.l), by Poland (A/C.6/L.589), and
by Urusuay (A/C.6/1.604). A sub-amendment to the first of these amendments was

submitied by Algeria, Congo (Brazzaville), Guinea, Irag, Mali, Mauritanis, Morocco,
Syria, the United Arab Republic and the United Republic of Tanzania (4/C.6/1.59%

and Add.1 to 3). 1In the course of the Working Group's consideration of this

article, formal amendments were submitted by the United States cf America, by

Nigeria, by the United Kingdom of Great Britain and Nerthern Ireland, by Colombia,

by France, and jointly by Norway and the United Kingdom of Great Britain and

Northern Ireland. The amendment of Nigeria was subseguently revised and a

sub-amendment to that revised amendment submitted by Sudan.
50. The foregoing amendments and sub-amendments way, for purposes of convenience,
be divided into (i) textual changes and (ii) reformulations. These two categories

are considered separately below.

{i) Textual changes

51. (a) Costa Rica, Norway and Togo

"(i) In paragraph 1, replace 'No cne seeking or enjoying asylum in accordance
| with' by 'No one entitled to invoke article 1l of...'.

"(ii) In the English text of paragraph 1, replace the word ‘should’ by
"shall'" (A/C.6/1.588 and Add.1).

foon
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(b) Algeria, Congo (Brazzaville), Guinea, Iraq, Mali, Meuritania, Morocco,
Syria, United Arab Republic and United Republic of Tanzania

"Sub-amendment te the first of the amendments bty Costa Rica, Norway
and Togo to add after the words ‘article 14 of the Universal Declaraticn
of Human Rights' the words 'or persecuted as the result of colonial
oppression'" (A/C.6/1.593 and Add.l and 2).

(c) Poland
"Insert the word 'territorial' before the word 'asylum'" (A/C.6/L.589).

(d) United States of America

"In article 3, paragraph 1, replace the words 'No cne seeking or
enjoying asylum in accordance with the Universal Declaration of Human Rights!
by the words 'No person referred to in paragraph 1 of article 1, seeking
or enjoying asylum,'."

52.. In view of the decision taken ty the Working Group, in prinmciple, in favour

of a standard referenee along the lines proposed by the United States amendment

to the persons covered by the Declaraticn (see paragraph 32 asbove), it was

unnecessary to consider the amendment of Costa Rica, Ncrway and Toge Just set out,

and the sub-amendment thereto by Algeria, Congo (Brazzaville), Guinea, Irag, Mali,

Mauritania, Morocco, Syria, United Arsb Republic and United Republic of Tanzania.

Likewige the textual amendment of Poland was covered by the Working Group's

deeigion regarding references to "territorial asylum" (see paragraph 12 above).

(1i) Reformulations

5%. (a) Costa Rica, Ncrway and Togo

"(i) Delete in paragraph 1 .the words 'except for cverriding reasons of
national security or safeguarding the population' (A/C.6/L.588 and Corr.l

(i1) Insert a new varagraph to read as follows: 'This provision may not
be invoked in the case of an individual who constitutes a danger to
national security nor in the case of a mass influx which endangers
the safety of the nation.'

(iii) Second paragravh of article 3 to become third paragraph, reading as
follows: £ 'In cases where a State decides to base its action on the
preceding paragrarh of this article, it shall consider, under such
condltlons as it way deem appropriate, allowing the persons concerned
s reasohable period and all the necessary facilities to enable them
to seek™asylum in another scuntry'” (A4/C.6/L.568 and Add.1).
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(b) Uruguay
"Replace article 3, paragraphs 1 and 2, by the following:

‘Any person enjoying asylum shall be sublect exclusively to the laws of
the host country cduring soch time as he remains in that country.

'No one seeking or enjoying asylum in accordance with the Universal
Declaration of Human Rights sheuld be subjected to measures such-as
rejection at the frontier, return or expulsion which would result in
eompelling him to return or to remazin in a territory if there is well-founded
fear of persecuticn endangering his 1life, physical integrity or liberty
in that territory.

'However, asylum may be terminated for overriding reasons relating
to national security or acts contrary to the legal order of the country
granting asylum, by reascn of acts or activities on the part of the perscn
enjoying asylum which are directed towards the use of force or viclence
againgt the State from which he came or its government, or by reason of
activities contrary to the purposes and principles of the United Nations

(A/C.6/L.604).

t 1

(¢} Nigeria

"Delete the whole article and substitute the following: 'No person
referred toc in article 1, paragraph 1, who seeks or enjoys asylum shall
be rejected at the frontier or having entered the territory of asylum be
expelled therefrom or returned to the country of flight save on thes
grounds of national security or public order. However, before being
returned to the State of flight or expelled from the State of refuge such

person shall be given ample opportunity to seek agylum in another ccuntry'.”

(d) Sub-amendment by Suden to the amendment of Nigeria

"After the words 'public order' add the words 'or absence of
well-founded fear for flight!."

(e) United Kingdom of Great Britain and Northern Ireland

"In article 3, paragraph 2:
"(i) Delete: 'In cases where a State decides to apply'

Ingert: 'If, nevertheless, in any case to whieh the preceding
paragraph relates, & State finds it necessary, for such
overriding reazsons, and despite such well-founded fear,
to take'.
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(ii) Delete: 'of the grant of provisional asylum under such conditiong
as 1t may deem appropriate, to enable the persons thus
endangered to seek asylum in another country'

Insert: 'eof allowing the person who would be thus endangered the
opportunity, under such conditions as it may deem appropriate,
of going to some other country'."

(£) Colombia
"Article 3, paragraph 1. Redraft as follows:

"Except for reasons of the national security or public safety of
a State, no person referred to in article 1, paragraph 1, who is
seeking or enjoying territorial asylum may be rejected at the frontier
or expelled from the territory or expelled from the country in which
he is seeking asylum, or returned to the country from which he has
fled, it being understood that before returning such a person to
the territory whenee he came or expelling him from the State in
which he is seeking asylum he shall be granted provisicnal asylum
sc that he may be afforded ample opportunity to seek agylun in
ancther country.!

"It this amendment is approved,article 3, paragraph 2, will be deleted."
(g) France
"Reformulate article 3 as follows:

'"No person referred %o in article 1 seeking or enjoying asylum °
shall be rejected at the fromtier or, having entered the territory
of asylum, be expelled therefrom or returned to the country whence
he fled, unless he constitutes a threat to national security or
there is a masgs influx of people threatening the safety of the nation.

'However, before being returned to the State whence he fled or
being expelled from the State of refuge he shall ®e given, under
such conditiong as may be deemed appropriate, a reascnable pericd
of time and ample opportunity to seek agylum in another country.'"

{h) Norway and the United Kingdom of Grea: Britain and Northern Ireland

" "1. In article 3, paragraph 1, delete the words 'except for overriding
reasons of national security or safeguarding of the population‘f

"2. Insert a new paragraph 2, reading as follows:
'Exceptions to the preceding raragraph may be made for overriding

reasons of natiomal security and, in the case of a mass influx, the
safeguarding of the popalation.'"
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(i) United States of America

"Reformulate article 3 as follows:

'l. No person referred to in article 1, paragraph 1, should be
subjected to measures such as rejection at the frontier, or, if he has
already entered the territory in which he seeks asylum, expulsion, or
compulsory return, to the country of flight.

'2. Exception may be made to the foregoing principle only for
overriding reasons of national security or, in the case of a mass

influx of bersens, in order to safeguard the population,

'3.  Should a State decide in any case that exception to the
principle stated in paragraph 1 of this article weuld be justified, it
should consider the possibility of granting to the perscn concerned,
under such conditions as it may deem appropriate, an opportunity,
whether by way of provisional asylum or otherwise, of going t¢ another

State.t"
5. In the course of its discussions on article 3, which members of the Working
Group considered to be the most impertant article before it, the Group devoted lts
attention to the most appropriate way of formulating the principle of non-
refoulement, the grounds for exceptions to it, and the possible alternatives to
such exceptions. After examining whether these three matters were hest dealt
with in one or more sentences or raragraphs, the Group decided that the
humanitarian purposes of a declaration of this nature would best be served by
stating the principle itself in one paragraph, followed by another paragraph
containing the grounds for exceptions and by a final paragreph referring to the
possibility of according provisicnal asylum or other opportunity for persohs who
might be subject to expulsion or return to Tind other alternatives.
52« The variocus formulations of the principle of non-refouleﬁent as such, which
the Working Group had before it, were found to have much in common and the Group
eventually agreed to base itself upon the statement of the principle contained in
the reformulation put forward by the United States, which had been submitted towards
the end of the Group's deliberations, in the light of the other formulations and

of the discussions in the Group. The Working Group also discussed, in this

connexion, whether the formulation of the prineiple should refer only to compulsory

return to the State of flight, or aiso such return to any other State where the

/e
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person concerned might be in danger of persecution or from which he might be
compelled to return to the country of flight. The Working Group, in principle
favoured the latter approach., In this respect, a number of alternative
formulations were put forward; including "or compulscry return to any State where
he may be subjected to persecution” and “which could result in coempelling him to
return to or remain in a State, if there is a well-founded fear of persecution,
endangering his life, physical integrity, or liberty in that State." While

some representatives continued to prefer the latter formulation, the Working
Group decided, as a compromise, toO ineclude the former in the text. In addition
to the foregoing, one representative suggested that the words "or, if he has
already entered the territory in which he seeks asylum," were unnecessary and
confusing in the text of paragraph 1 and might therefore be deleted when the
text is fipalirzed.

56. As regards the possible exceptions to the principle of non-refoulement,

the Oroup devoted its attention to determining elements for inelusion in it which
could command general support. The Working Group agreed that considerations of
national security should be included, as proposed by the Commission on Human
Rights. Tnitislly, some differing views were expressed as to whether
"safeguarding of the population”, as suggested by the Commission on Furan Rights,
should be stated, with or without qualification, as one of the grounds for
exception. BSome representatives, who felt that this exception was too wide,

sugeested that these words should be replaced (as proposed by Costa Rica, Norway

and Togo and by France) by a reference to "a mass influx of people threatening
the safety of the nation". Cthers suggested that the reference to safeguarding
the population should be retained, possidly qualified by the words "in the case
of a mass influx" (as suggested in the reformulaticn of Norway and the United

Kingdom and of the United States), or by the words "including a mass influx". In

the debate on these alternatives, certain represénﬁatives thought that the use
of the words "in the case of a mass influx" would be too résfrictiVE, as other
considerations relating to the safeguarding of the population, such as public

health, must be taken into account. OJther répresentativeS, however, felt that
the alternative of "including a mass influx" still left the exception relating

to the safeguarding of the population too wide and vague. Eventually the Group

)
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agreed to accept the following compromise phrase "or in order to safeguard the
population, as in the case of a mass influx of persons". It was felt that this
phrase, while not unduly restricting the exception concerned, indicated that it was
to be invoked only in watters of serious import.
57« The Working Group considered whether {as suggested by Uruguay and by Nigeria)
"public order” should be specified as one of the grounds, possibly in place of
the reference to "safeguarding of the population", on which a person seeking or
enjoying asylum might be rejected at the frontier or expelled. A number of
representatives initially favoured mention of "public order"., Others, however,
were of the view that this would introduce an exception to the principle here
concerned which was both dangerously wide and vague. It was alsc pointed out fhat
the term "public order" had very different meanings in common law and civil lew
countries and that it was therefore desirable to omit reference to it in documents
of this nature. In order to arrive at a generally agreed text it was therefore
decided not to enumerate "public order" in the list of exceptions.
58. The Working Group was also not in favour of the inclusion of various elements
contained in the third paragraph of thé Uruguay amendment, such as activities
directed to the use of foree or violence sgainst the State of origin, as grounds
for rejection at the frontier or for expulsion., Those elements were considered
as mors appropriate for éonsideration in connexion with other articles of which they
were in part repetitive, and as departing toc far from the text of the Commission on
Human Righte which was serving as the basis for the work of the Greup on article 3,
59. The suggestion of Sudan to add "sbsence of well-founded fear for flight" was
majntained by Sudan for later ccnsideration in the 5ixth Committee. It was pointed
out, with respect to this suggestion, that persons in such s situation were not
persons entitled to inveoke article 14 of the Universal Declaration of Human Rights.
£0. As regards the possible alterratives, where a person seeking or enjoying
asylum might otherwise be rejected or expelled by a particular State, the Working
Group decided that their formulastion should refer not only to the possibility of
the grant of "provisional asylum" but also to "an opportunity to go to another

State” (as suggested by the United Kingdom amendment and the United States

amendment). This alternative was added as it was explained that the concept of

Jee
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"provisional asylum" is not provided for in certain legel systems. Furthermore,
it was explained that it would te more appropriate to employ the phrase "to go to
another State", rather than "seek asylum in another State”, as there might be
cases where the person concerned was legally entitled to enter anmother State cr
might be admitted on grounds other than the grant of asylum.

61. The Working Group was not in favour of including in this article a reference,
such as that proposed by Uruguay, to the fact that a person enjoying asylum 'was
exciusively subject to the laws of the host country". It was generally considered
that this would not be appropriate in the present context. It was furthermore
pointed out that, inter alia, the personal stetus, nationality, ete,, of a person
granted asylum might have toc be determined in accordance with rules of law other
than those of the host country.

62, On the basis of the foregoing, the Working Group submits the following text

of article 3 to the Sixth Committee for its consideration:
"Article 3

"l. DMNo person referred to in article 1, paragraph 1, shall be subjected to
measures such as rejecticn at the frontier or, if he has already entered the
territory in which he seeks asylum, expulsion or compulsory return to any
State where he may be subjected to persecution.

"Z2. Exception may be made to the foregoing principle only for overriding
reasons of national security or in erder to safeguard the population, as
in the case of a mass influx of persons.

"3. Should a State decide in any case that exception to the principle stated
in paragrarh 1 of this article would be Justified, it shall consider the
possibility of granting to the person concerned, under such cenditions as it
may deem appropriste, an opportunity, whether by way of provisional asylum or
otherwise, of going to ancther State."
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5. Article 4

63. Article 4 of the draft Declaration adopted by the Commission on Human Rights

reads as follows:

"Persons enjoying asylum should not engage in activities contrary
to the purposes and principles of the United Naticns" (A/6367, annex II).
6L. Amendments to this artiele were submitted to the Sixth Committee by Brazil
(A/C.6/1.587), by Costa Rica, Norway and Togo (A/C.6/1.588 and Add.1l), by Poland
(A/C.6/1.589), by the Union of Soviet Socialist Republics (4/€.6/L.590) and by
Urugnay (A/C.6/L.604)}. In the course of the congideration of this artiele by the

Working Group, a formal sub-amendment to the amendment of Braxil was proposed

bty Ceclombia.

65. The foregoing amendments and sub-amendment were to the following effect:
(a)} Brazil:

"Replace the present text of article 4 by the following: 'On the
request of the interested State, the State granting asylum should, by
means established in its legislation and in accordance with agreements
in force, prevent the person enjoying asylum from engaging in activities
involving the use of force or violence against the State of origin, as
well ag {rom engaging in activities in violaticn of the purposes and
principleg of the United Nations'" (4/C.6/L.587).

(b} Colombia:

"Sub-amendment to the amendment proposed by Brazil: Replace the
word 'established' by the word 'provided', and delete the final phrase
Tas well as from engaging in activities in viclation of the purposes
and prineiples of the United Nations', replacing the preceding comma
by a period.”

(e} Coste Rica, Norway and Togo:

"Replace the word 'sheuld' by 'shall'" {(A/C.6/L.568 and Add.l).
(a) Poland:

"Insert the word 'territorial' before the word 'asylum'" (A/C.6/L.589).

[eos
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(e) Union of Soviet Socialist Republics:

"Insert the following new paragraph at the end of article h: !States
granting asylum should not permit or encourage persons who have received
asylum to be used for purposes of espicnage, subversion or sabotage against
other States'" (A/C.6/1.590).

(f) Uruguay:
"Delete article 4" (A/C.6/1.604).

66. It was unnecessary for the Working Group to consider the amendments of

Costa Rica, Norway and Togo and of Poland to article 4, in view of its decisions

in principle regarding references to "territorial asylum" (see paragraph 12 above)
and to the use of "ghould" and "shall" (see paragraph 13 above).

67. The Working Group considered the amendment of Uruguay to delete article b.

Jome members were of the view that it was useful to retain the article, partieularly
as the principle it contained appeared in article it of the Universal Declaration
of Human Rights. Furthermore, States had no%t always lived up to that principle

in the past, and had permitted persons enjoying asylum to engage in activities

which cculd involve the international responsibility of the host State.

63. Other representatives considered that the article should be deleted, as they
found it difficult to understand how the purposes and principles of the United
Nations, which were addressed to States, could be in any way binding on

individuals.

69. If the article were to have any meaning, in the copinion of some representatives,
it should refer to the question of seeking to prevent individuals enjoying asylum
frcm engaging in the use of foree or violence against the State of origin. In

this respect, there was support from a number of representatives for the amendments

of Brazil and the Union of Soviet Socialist Republics.

T0. Other representatives, however, considered that these latter amendments went
too far in the obligations which they might be considered to lay on States to
legisiate against certain activities, and in the restrictions which they might be
deemed to imposed upon the liberty of individuals. These representatives felt that,
if the text of the article were retained, it should be along the lines of that

prepared by the Commission on Human Rights.
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Tl. It was suggested that some of the difficulties which members of the Working
Group had expressed about article 4 might arise from the fact that, unlike the
other articles which were addressed to States, this article was addressed to
individuals in its present form. One representative therefore orally proposed

a reformulation to the effect that States should not permit persons who had
received asylum to engage in activities contrary to the purposes and principles
of the United Nations. This reformulation was accepted by the Working Group &s

a compromise suggestion, some representatives reserving the position of their
delegations pending further study.

72. On the basis of the foregoing, and subjeet to the reservation just mentioned,

the Working Group submits article 4 to the Sixth Committee in the following form:
"Article 4
"States granting asylum should not permit persons whe have received

asylum to engage in aetivities contrary to the purposes and principles
of the United Nations."
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6. Article 5

f3. Artiele 5 of the draft Deeclaration adopted by the Commission on Human Rights
reads as follows:
"Nothing in this Deelaration shall be interpreted to prejudice the

right of everyone to return to his country as stated in article 135,

paragraph’ 2, of the Universal Declaration of Human Rights" (A/6367,

annex II).
Th. Uruguay proposed to the Sixth Committee (A/C.6/1.604), in the light of its
amendment to delete article 4, that this article should be rerumbered as
article 4.
f5. The Working Group, however, as already seen, was generally in favour of
retaining article 4. Discussicns in the Working Group on article 5 centred on
the guestion of whether or not it was necessary to retain the article. Tt was
Telt by many representatives that the article was unnecessary, as it dealt with a
matter too obvious to require repeating, and as it was not. directly relevant
in the context of asylum. The right of any person to return to his cwn country
covered a field much wider than that of asylum. Furthermore, as article 13 of
the Universal Declaration of Human Rights was alveady duoted verbatim in the
preamble it was repetitive to recall it once more in the operative articles.
76. On the other hand, scme representatives felt that there might be some benefit
in retaining article 5, as its reaffirmaticn might make States more prepared to
grant asylum initially and it might be fer the benefit of refugees who hoﬁed one
day to return to their own countries. Tt was also argued that, if article 5
were deleted, reference to article 13 of the Universal Declaration should be removed
from the preamble in its present form, or reformulated. Otherwise the failure to
reafiirm it in the operatiye articles might be interpreted to mean that the
Beclaration in some way derogated from the right of return.
77+ In the outcome, the Group agreed to delete article 5, subject to reservations
by some members pending the review of the preamble. In the course of the review
cf the preamble no new propcsals were made with respect to article 5, or to the
reference in the preamble to article 13 of the Universal Deelaration of Human Rights.
78. On the basis of %he foregeing, the Working Group recommends that article 5

be omitted from the text of the draft Deeclaration.
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{« Proposed new article

79. Poland (A/C.6/L.589) and Uruguay (A/C.6/L.604) proposed to the Sixth Committee
the addition of a new article. These proposals were as follows:
(a) Poland: "Add a new artiele 6 reading as follows: 'Nothing in

this Declaration shall affect the provigicons of internaticnal conventions
relating to asylum'" (A/C.6/1.589).

(b) Uruguay: ™Add a new article 5 reading as follows: 'Nothing in
tkls Declaration shall affect international agreements relatlng tc either
territorial or diplomatic asylum'™ {A/C.6/L.604).

80. The Working Group, when considering the above proposals, noted that the
recommendatory paragraph of the text adopted by the Third Committee already stated
that the Declaration was without prejudice to existing instruments dealing with
asylum and the status of refugees and stateless persons. The members of the

Group considered that it was cbviecus that a declaration of this nature would not
affect existing legal obligations. A statement to this effeét in the preamble

was considered to be sufficient. It was also pointed ocut that the statement in
the preamble was more widely drawn than the proposed new article, as it referred
not only to asylum but also to refugees and to stateless persons. The Working
Group was therefore of the opinion that it was unnecessary to add an article on

this subject and decided s0 to recommend tc the Sixth Committee.





