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STATEMENT OF BASIC DIFFERENCES BEIWEEN THE 1927 GENEVA CONVENTION
AND THE ICC FROFOSAL FOR THE ENFORCEMENT OF
INTERNATIONAL ARBITRAL AWARDS

The 1927 Geneva Convention originated in an ICC resolution requesting the
league of Nations to study the question of the recognition of arbitral awards with
respnct to the private character of arbitration. (cf. League of Nations documents
0.J.VIII, pp. 572, 582-583%, 890-899; C103(2)M48(1), 1927 II; A.11.1927.II.)

The Geneva Convention was an important step forward since it recognized the
voluntary submission of disputes to arbitration as a legal process. Moreover, a
number of countries which were parties to the Convention introduced legislation
permitting the enforcement of international awards by registration, instead of by
ordinary court action. However, registration is only effective against the _
defeundant within limitations, and certain difficulties arose from these limitationms. |

The Geneva onvention stipulated that to be enforceable an award must conform

not only to the will of the parties, but to the law of the country. It is the

reference to the latter which caused the difficulties. For example, in England s
foreign award may be attacked, notwithstanding registration, on the ground that it
is invalid under the law of the place where it was made. Since very often an
arbitrator is of a nationality other than that of either party to the disagreement,
and generally the place of arbitration is fixed at the residence of the
arbitrator, difficult questions of foreign law can be raised by the defendant.
Naturally, if the laws of the various countries relative to arbitration could be
brought into line, these difficulties would be overccme.

Since such a process is slow, the ICC suggests a more limited reform, namely,

that the automatic enforceability of arbitral awards based on the will of the

parties be established. For an international award to obtain legal sanction, it
should be sufficient for it to conform to the proced.:e laid down in the parties’
contract. This is implied in the principle of freedom of contract. However, in the
present state of law relative to arbitration in the various countries, it is not as
a rule permissible to substitute a procedure based merely on the will of the

parties, for proper legal procedure. Nonetheless there is valid justification for
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discriminating between the submission of the parties to procedure established by
the law of a particular country and their submission stipulating the application
of rules of procedure agreed upon in the contract.

International awards should be recognized as valid in every country, if the
procedure applied is in accordance with the rules agreed upon, irrespective of
whether they are drawn up by the parties themselves or established through an
arbitral body. Since the basic principle of the will of the parties was included
in the Geneva Protocol on Arbitration Clauses of 1923 (cf. League of Nations
document 0.J.III, pp. 1410-1414), it should be possible to draw up a new
diplomatic instrument which would expressly state this and simultaneously allow
the prompt enforcement of international awards, subject to reservations relative
to validity, fraud or infringement of principles of natural Jjustice.

With this in mind the ICC drew up & Preliminary Draft Convention (cf. United
Nations document E/C.2/575) to overcome the main defect of the Geneva Convention,
namely, the enforcement of only those awards that were strictly in accordance
with the rules of procedure laid down in the law of the country where the
arbitration occurred, hence only national awards. The ICC believes there
can be no progress without full recognition of the conception of international
awards (i.e. independent of national laws), and, in fact, the development of
inlernational trade depends upon this concept.

The ICC proposal amends the Geneva Convention on only two important
issues: (1) by stating that awards to which the future convention applies would
relate to commercial disputes between persons subject to the jurisdiction of
different States, or to disputes involving legal relationships on the territori s
of different States; and (2) since the finality of the awards rendered is
essential to arbitration and in most cases resort to means of recourse is
merely for delaying purposes, an international convention should not encourage
such tactics by over-emphasizing the means available for opposing enforcement.
Therefore, it did not seem advisable to retain the last paragraph of article 2

and all of article 3 of the Geneva Convention.
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CONVENTICN ON THE EXECUTICN OF FOREiGN ARBITRAL AWARTS
Geneva, 26 September 1927

Article 1
In tke territories of any High Contracting Party to which the prescat

Convention applies, an arbitral award made in pursuance of an agreement, whether
relating to existing or future differences (hereinafter called "a submission to
arbitration’) covered by the Protocol on Arbitration Clauses, opened at Geneva on
2L September 1923, shall te recognized as binding and shail te enforced in
sccordance with the rules of the procedure of the territory where thke award is
relied upon, prdvided that the said award kas been made in a territory of one of
the High Contracting Partles to which tke present Convention applies and between
persons who are subject to the jurisdiction of one of the High Contracting Parties.
To obtain such recognition or enforcement, i1t shall, furthker, be necessafy:
(a) That the award kas been made in pursuance of a submission to
arbitration which 1s valid under the law applicable thereto;
(b) That the subject-matter of the award is capable of settlement by
arbitration under the law of the country in which the award is sought
to be relied upcn; ’
(¢) That the award has been made by the Arbitral Tribunal provided for
in the submisgion to arbitration or constituted in the manner agreed upon
by the parties and in conformity with the law governing the arbitration_'
procedure;
(d) Trat the award has beccme final in the country in which it has been
made, in the sense that it will not be considered as such if it is open to

opposition, aprel or pourvol en cassation (in the countries where such

forms of procedure exist) or if it is proved that any proceedings for the
pu- pose of contesting the validity of the award are pending;

(e) That the recognition or enforcement of the award is not contrary

to the public policy or to the principles of the law of the country in

which it is sought to be relied upon.
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Article 2

Even if the conditions leld down in article 1 heirreof are fulfilled,
recognition and enforcement of the award shall be refused if the Court is
satisfied:

(a) That the award has been anrulled in the country in which it was made;

(b) That the party against whom it is scught to use the award was not .

given notice of the arbitration proceedings in sufficient time to enable

him to present his case; or that, being under a legal incapacity, he

was not properly represented;

(c) That the award does not deal with the differences contemplated by or

falling within the terms of the submlssion to arbitration or that 1t contalns

declsions on matters Yteyond the scope of the submlssion to arbitration.

If the award has not covered all the questions submitted to the arbitral
tribunal, the competent authority of the country where fecognition or enforcement
of the award is sought can, if 1t think fi?, postpone such recognition or
enforcement or grant it subJect to such guarantee as that authority may decide.

Article 3

If the party against whom the award has been wmade proves that, under the law
governing the arbitration procedure, there is a ground, other than the grounds
referred to in article 1 (a) and (c¢), and article 2 (b) and (c), entitling him to
contest the validity of the award in a Court of Law, the Court may, if it thinks
fit, either refuse recognition or enforcement of the award or adJjourn the
congideration tlereof, giving such party a reasonable time within which to have
the award annulled by the competent tribunal.

Article &

Tre party relying upon an award or claiming its enforcement must supply, in
rarticular:

(1) The original award or a copy thereof duly authenticated, according to

the requilrements of the law of the country in which it was made;

(2) Documentary or other evidence to prove that the award has become final,

in the sense defined in article 1 (d), in the country in which it was nrede;

(3) When necessary, documentary or other evidence to prove thet the

conditions laid down in article 1, paragraph 1 and parasgraph 2 (a) and (c),

have been fulfilled.:
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A translation of the award and of the other documents mentioned in this
article into the official langurage of the country vhere the award is sought to
be relied upon may be demanded. Such trapslation must be certified correct by
a diplomatic or consu%ar agent of the country to which the $arty who seeks to
rely uron the award belongs or by a sworn translator of the country where fhe
awvard is sought to be relied upon.

Article 5

The provisions of the above articles shall not deprive any interested party
of the right of avalling himself of an arbitral sward in the nmanner and to the
extent allowed by the law or the treaties of the country where such award is
sought to be relied uﬁona

Article 6

The pregent Convention applies.only to arbitral awards rmade after the coming-
into-force of the Protocol on Arbitration Clauses, orened at Geneva on
2L September 1923.

The present Convention, which will remain open to the signature of all the

signatories of the Protocol of 1923 on Arbitration Clauses, shall be ratified.
| It may be ratified only on behalf of those Members of the League of Nations
and non-Memker States on whose behalf the Protocol of 1923 shall have been
ratified.

Ratifications shall be derosited as soon as possible with the Secretary-
General of the league of Nations, who will notify such depcuit to all the |
gignatories. |

Article 8

The present Convention shall come into force three months after it shall
have been ratified on behalf of two High Contracting Parties. Thereafter, it
shall take effect; in the case of each High Contracting Party, three months after
tha deposit of the ratificatinn on its behall with the Secretary-General of the

League of Nations.
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Article 9

"The present Convention may be denounced on behalf of any Member of the League
or non~Member State. Penunclation shall be notified in writing to the
Secretary-General of the League of Nations, who will irmediately send a copy
thereof, certified to be in conformity with the notification, to all the other
Contracting, Parties, at the same time informing them of the date on which he
received it.,

The denunciation shall ccme into force only in respect of the High
Contracting Party which shall have notified it and one year after such ,
notification shall have reached the Secretary-General of the lLeague of Nations.

The denunciation of the Protocol on Arbitration Clauses shall entail, ipso
facto, the denunciaticn of tke present Convention.

Article 10

The present Convention does not apply to the Cclonies, Protectorates or

territories under suzerainty or mandate of any High Contracting Party unless they
are specially menticned.

The application of this Convention to one or more of such Colonies,
Protectorates or territories to which tke Protocol on Arbitration Clauses, opened
at Ceneva on 2 September 1923, applies, can be effected at any time by meane of
& declaration addressed to tke Secretary-General of the ILeague of Nations by one
of tke High Contracting Parties. .

Such declarastion shall take effect three months after the deposit thereof.

The High Contracting Parties can at any time denounce the Conveation for
all or any of the Colonies, Protectorates or territories referred to above.,
Article 9 hereof applies to such denunciation.

Article 11

A certified copy of the present Convention shall be transmitted by the

Secretary~General of the League of Nations to every Member, of the League of
Nations and to every non-Member State which signs the same.

In faith whereof of the above-named Pleni?otentiaries have signed the
present Convention.

DONE at Geneva, on the twenty-sixth day of September one thousand nine bhundred
and twenty-seven, in a single copy, of which the Engliéh and French texts pre both
authentic, and which will be kept in the archives of the League of Nations.



E/C.2/373/Add.1
English
Page 13

IN FORCE since 25 July 1929 (article 8)

le RATIFICATIONS: 2L

AUSTRTA (18 July 1930)
BELGIUM (27 April 1929)
Reserves the right to limit the obligation mentiored in artlcle 1 to
contracts which are conslidered commercilal under its national law,
Belgien Congo, Territory of Ruande-Urundi (5 June 1930 a)
GREAT BRITAIN AND NORTHERN IRELAND.(2 July 1930)
Newfoundland (7 January 1931 a)

Behamas, British Guiana, British Honduras

Falkland Islands

Gibraltar, Gold Coast / (a) Colony, (b) Ashanti, (c) Northern Territories,
(d) Togoland under British Mandate /

Jamaica (including Turks and Caicos Islands and Cayman Tslands)

Kenya

Palestine (excluding Trans-Jordan)

Tanganyika Territory

Uganda Protectorate

‘ I

Windward Islands (Grenada, St. Lucia, St. Vincent)

Zanzibar

Mauritius (13 July 1931 a)

Northern Rhodesia (13 July 1931 a)

Leeward Islands (Antigua, Dominica, Montserrat, St. Christopher-Nevis,
Virgin TIslands) (9 Merch 1932 a)

Malta (11 October 1934 a)

‘

Burma (excluding tke Karenni States under His Majesty's suzerainty)
(19 Cctober 1938 a)
His Majesty reserves the right to limit the obligations mentioned

in artinle 1 to contracts which are cousidered comnmercia’l undeir the law

of Burmae.
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NEW ZEALAND (Western Samoa included) (9 April 1929)
INDIA (23 October 1937)

Is not binding as regards the enforcement of the provisions of this

Convention upon the territories in India of any Prince or Chief under the
guzeralnty of Hls Majesty.

India reserves the right to 1limit the obligation mentioned in article 1 to
contracts which are considered as ccmmercial under its national law,
CZECHOSLOVAKIA (18 September 1931)

The Czechoslovak Republic dces not intend to invalidate in any way the
bilateral treaties concluded by it with various States, which regulate the
questions referred to in tke, present Convention by provisions going beyond the
provisions of the Convention.

DENMARK (25 April 1929)

Under Danish law, arbitral awards made by an Arbitral Tribunal do not
immediately become operative; it is necessary in each gase, in order to muke an
award operative, to apply to the ordinary Courts of Law. In the course of the
proceculngs, however, the arbitral award will generally be accepted by such Courts
without furtker examination as a bésis for tke final Judgment in the affair.

FREE CITY OF DANZIG (through the intermediary of Poland) (26 April 1938)
ESTONIA (16 May 1929)

Reserves the right to limit the obligation mentioped in article 1 to contracts
which are considered ccmmercial under its national law,.
FINLAND (30 July 1931)

FRANCE (13 May 1931)
Reserves the right to limit the obligation mentioned in article 1 to
contracts which are considered ccumercial under its national law.
GERMANY (1 September 1930)
GREECE (15 January 1932)
The Hellenic Government reserves the right to Limit the obligation mentioned |

in article 1 to contracts which are considered as commercial uuder its national lave
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ITALY (12 November 1930)
LUXEMBOURG (15 September 1930)
Reserves the right to limit the obligation mentioned in article 1 to
contracts which are considered as ccmmercial under its national law,
THE NETHERLANDS (for the Kingdom in Europe) (12 August 1931)
Netherlends Indies, Surinem and Curagao (28 January 1933 a)
PORTUGAL (10 December 1930)

(1) ~he Portuguese Government reserves the right to limit the obligation

mentioned in article 1 to contracts which are considered commercial under its
national lav.

(2) The Portuguese Government declares, according to the terms of
article 10, that the present Convention does not apply to its Colonies.
ROMANIA (22 June 1931) .

Reserves the right to 1limit the obligation mentionéd in article 1 to
contracts which are considered ccmmer~isl under its national law.

SPAIN (15 Jaauary 1930)

SWEDEN (8 August 1929)
SWITZERLAND (25 September 1930)
THAILAND (7 July 1931)

ISRAEL (27 February 1952)

JAPAN (11 July 1952)
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