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YRITT: ¥ ST.TLl@TS (continued)
6. INTGRYAVTTON.L BAMK POR RLCONSTRUCTION .i1D DEVILOTMLNT

Transmittcd by a letter of 26 .arch 1968 frem thu General Counsel

I. Introductory lotc

1. The International Benk for deconstruction ond Devslopment (the Bank)
appreciates the opportunity offered to it to preseni comments on the "Draft
Lrticlea on the Law of Trecaties!. The following comments by its Ceneral
Counsel include cortain gencrel cbservations, &3 well as specific comments
on Parts I, IT and III of the Draft .rticles. Tiae Bank intends to submit
additional comments on the remaining Parts, and to clarify or supplement
its comments as may prove to be appropriale. .

II. Procedural Comments

2. In examining the Draft Jrticles on the Law of Treaties to be considered
at the Vienna Conforences of 1968 and 1969,vthe Bank has becn conscious that
the current draft oxpressly oxcludcs (sec .rticlcs l, 2 and 3) from its
scope agreements concluded by international organizations, #such as the Bank
and its affiliates, and that it relates only conditionally (sce Article 4)
to treaties '"which are constituont instruments of an international
organization or arc adopt:d within an international organization', a
description which fits its owvn .rticles of Agreementl s as weil as the
several multilateral treaties that the Sank lias sponsorcd and for which it
is acting as depositar 2 . |
3. In view of the browing.number and importance of tho agreements falling
into the categories excluded from the present draft, the Bank anticipatés ;
that if. a Convention on tha law of troatics is adopted, it will be followed
in the not-too-distant future by another similar instrument dealing with

1/ UN Troaty Series, Vol. 2, page 134.

2/ Articles of igrecment of the Internatioral Finance Corporation (UN
Treaty Sories, Vol. 264, pagc 117); . )
irticles of ALgreemont of the Intorn:tional Devilopment Association
(UN Treaty Serics, Vol. 439, page 249);

Convention on thc Settloment of Tnvestment Disputes betweon States
and Nationals of Othor Statcs (UN Troety Serios, Vol. 575, page 159):



A/CONF.39/7/:dd.1
pagc 3

trecaties to which international organiéations arc partics. It scems clear
that in formulatlng such an instrument, care will have to be taken that,
whatcver spocial rulcs may be required with rtspcct to proccdural aspects,
the substantive prov1s1ons governing such treatles do not deviate mora than
necessary from those established in relafion to treaties among States. It
would be undesirable to create wholly differcnt reginss for inter-State
agrecments and for those whose partics includc both States and internatiohal
organizations; and‘perhaps still another for the growihgﬁnumber of agrec-
ments to Jhlch only organi zatlons are partlusé/ ‘
4. Though the undesirablllty of creating multiple treaty IGJlmCS susgcbts
that all thesc instrumonts be dualt with in a s1ngle Conventlon, the Bank
shares the concern’ expressed by the Intornathnal Law Commission that
extensive and intonsive studics will be necessary before the rules appli~
cable to the'agroements of intofnqtional organizations can be éodified.
One evident diffiéulty is that tho entirc bod& of law relating to inter-
natlonal organlzations is new and devcloplng at a much more rapld rate than
the older and beotter establishcd treaty practices of States. Without
attempting to catalogue heroc all the 3p001a1 dovlcﬂs used by 1ntornat10na]
organizations in tnls fleld, any 1nstrumcnt deallng with 1nternab10nal
organization treatlcs will have to take account, ggﬂggiggﬂgv of the following
practices, which aro naturally not recflected in the current draft:
(a) The entry 1nto force of an agrocment occurrlng dlrectly as a

consequence of the qeparato actions of the leglslatlve organs oi)

*he organizations concerncd, w1thout the cxchange of any '

91gnaturos or ratifications. ~ This procedurc is customarlly used

in concludlnb relationship agroemonts bctwccn organlzatlons

(b) Thc custom wheroby intern-tional organlzatlons fruquently accopt

by implication (rather than expressly as forescen in Draft

_/ For exampls, thc ™ 1at10nsh1p Lgrecment between the United Nations andA_
the Bank (UN Treaty Series, Vol. 16, ‘page 346). -

ﬂ/ Sce the Agreomcnt cited in footnote 3 as well as the othors reproauced
in: JAgreements between tho Unltod Vations and the Spccializoed ugun01es
and the International stomic Energy sgency ST/SG/14)



Af20NF.39/7 /A-L .
page 4

artiele 31) obligations or functicns with respect to trbatios

to which they afe‘not parties (but which thcy may have sponsormﬁi/

(c) 'The cxplicit or implicit delegation by an organization .-to
another of thé power to sign agreements in ité naﬁe. wXamples
of oxpliéif aelogation (uo thc Bank) appear in the .Articles of
Agrcemont of thc Imt¢rnat1cnl1 Flnanoh Corporation (I,F,u,)
(nrtlclo IV, Section 7) and of the Intornational Development
Asgociation (I D.&.) (Articlo VI, Scction 7)§/ Irﬁlicit |
delegation is cuatommry irn cencluding standard technical ass1s~

”‘tanc .agroonents botwvgn & State and all the organ;zatlons |

‘ \partlclpatlng in the UN Dovulopnunt Programmel/ ) S

2(d) The dual mochanism ‘hcroby organizations on thu one hand and ‘ 

-',States on tho: othcr may bacomc partlcs to a- partlcular agrooment

" such as the Convcntlon on the 131‘1V11&,g<:s and Immunltles of the
-Spoclallzbd uéCﬁOlOSB (for vhlch the partlclp&tlon of organl— ,

. zatlons is govurned by irticle X and that of States by Artlclc AI)

,(G) The goneral absence of any ratification procedure by organlzatlons,

gven in concludlng agreements with States whose roprescntatlves

are only. autzorlzsd to sign subgect to ratlflcatlon.

QQ' |

Somctlm s thc sponsorlng organlzatlon assumes such functions oxpllcltly
by signing the treaty (without, however, beeeming a party to it), as
the Bank aid, for cxample, with rospect to the three: igrecments cited
in footnote 2, more frequontly this is not dons — for cxample, the
International Atomic : NOrEY ugoncy agsumod several functions under or
in connexion .with the Vienna lonvention on Civil Liability for Nuclear
Damage, without signing it or the Final .ict of tho Conference at whlch
it was fdrmﬁlatcd (scc IAMA Legal Series Yo. 2) ' -

Sece cltatlons in footnote 2.

Sce, for cxanplo, he Agrcemont on Opcrational Lssistance with. Malaw;,-v

UN Treaty Serics, Vol, 541, page 12. . '

UN Treaty Series, Vol. 33, pagce 261.

e e
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‘hxaddition t~ thesc “procedural' points, duc considcration.should be
giver to tho application ;f mzny of the cvon more important "substantive!
provisions of the Jraft Articles to the agrecments of international
lorganizations. While in thic cvent it may be detormined that no moro than
i adaptation ofethe toxt of ths ivticles as thoy rolate to States will'be
Hﬁquircd, ne such dotermination can be made until a careful examination

of thc character and subjects of the sgreoments of international organi-
l;ations has beoen undertaken. ‘ |

‘L hother or not the resinme of treatics to which intcrnational
srganizations arc partiss is to be incerporatid into an instrulent rolating
primarily to agrecments concludsd among Stetes, or is to be cxpressed in &
wbsecquent, parallel instrusent, spoeizl considcration should be given o
the proccdure whoercby thcvprovisions relevant to orgqnizétions arc to be
formulatod. The Bank, ahich in just over twenty years of operation has
concludcd over 600 intcrnational agrcements {for tho most part Loan and
fuarantce Lgrecments, but alse including Relationship isgrceménts, Technical
issistance agreemcnts, cte. - not counting thce over 100 Credit and other
greements of its affiliste, the Intocrnational Development Association),
1mmgosts that thce partiecipoation of the major international organizations
in the process of developing the text of any such instrument should be-
:urangod on & morc cxtensive basis than mere observer status at the final
[irafting conferencu, Mmile thore may be objection to international
srganizations bocoming full or associated partics to such an instrumoent,
rovision cught to be madc for their full participation (without voie) -

fn all stages of ita formulation.
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III. Substantive Comments

6. ~}The Bank would like to indicate briefly certain concerns it has

about the Draft Articles, even assuming there will be nq;substantial
- change in their present scope. These obser¥gtions are prompted Qy
%he following considerations: ) ’

- (a) Though treaties to which international organizations are
parties are excluded from the Draft Articles, these
necessarily desl with agreements sponsored or administered
by organizations, or which constitute their constitutional
charters or for which they act as depositaries{ .

(b) As already stated, it is both likely and desirable that if
. any separate insirument relating to international organization
treaties is formulated, its substantive provisions will
. closely follow those relating solely %o inter-State treaties.
(e) 4s a major international financial institution having
obligations and investments throughout the world, the Bank
is naturally interested in the maintenance and improvement .
of legal relationships among States, and particularly in the .
stability and certainty of treaty relations. |

A. General Observations

7. It is not clear from the Draft. irticles what effect they are .o -
hafe on existing treaty relationships. This question should bé clegrly
settled in the Convention itself. . R L
8. A number of provisions-of the present draft are such that for their
affective administration it will he nedessary that the parties to the
proposed Convention (or to the treaties to which it is to relate) be
able to submit any differences that may arise to impartial, if possible
Judical, determination. These include both provisions using terms
requiring an essentially subjective interpretation, or these that
introduce torms not yot adequately defined by international practice.
For examplo:s

(a) Article 16(c): What reservations are "indgmpatible with the

- object and purpose™ of a treaty? .




- (b)

(&)

(n)

(@)
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Article 28: ,When.does an interpretation leave the meaning
of a treaty‘"ambiguous or okscure or....»lead(e);to results
which are mznlfestly absurd or unreasonable"?

Article 37(1)(b)(11} From what provisions would ﬁerogatlon

be "incompatible with the effectlve exeoution of the object
and purpose of the wreaty as a whole“?

Article 41(3)(a): What clauses are "separable from tho

remalndcr of the treaty with regard to their appllcatlon"?
Article 41(3)(b) What clauses constitute "an ossential
b351s of the consent of the other party or parties to the

‘troaty as a wholc"?

Adrticle 43; When is the 7lolat10n of tbe 1nternal law of a
State “manlfest" 80 as to enable it to invoke this fact to
1nVa11date a treaty? o / |

Artlole 45(1) What facts or situations form "an essential

basis of (the States') consent to e bound by the treaty"? -

Article 50: What arc the "peremptory norm(s) of general

international law from which no derogation is permitted"?
Article 57(2)(b): What party is."specially affected by the

" .breach™ of a treaty so as to be adle to invoke such breach

9

(xc)

(1)

(m)

_as a ground for suspending the opergtion of the treaty in

_ whole or in part?

Article‘57(2)(q)°. What treaty is "of such a character that

- a materlal breach of 1ts prov131ons by one party radically

. changes the posltlon of every party with respect to the

further performance of its ohllgatlons vndsr, the treaty"?

Articlo 59(1)(&) What oircumstances “constltuted an

_essentlal ba31s of the consent of the parties to be bound by

the treaty"? L _ . ‘ .
Article 59(1)(b): What changes have the effect of "radiocally"
transformlng "the scope of obligatlons stlll to be performed ¢

under the treaty"? |
Article 61: How is the emergence of "& new peremptory norm -

of general international law" to he establlshed?‘
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In makinggtbis.oomment,the.Bank~recognizes that the ser?ggﬁqggs.of thig
problem is mitigated in.the case of most of its OWn_(dnd-IDA“s)
interﬁational agreéments by the inclusion therein of prooedﬂres for {he.
impartial- settlement, tirough binding arbitration, of differcnces
arisingrout. ¢f or in connexion . with thssa-agreementsg 5. the-
constitusznt instruments of thé Bank, IFC and IDA'provideethaﬁ‘questions
of interpretation of thesc instruments are to be finally. decided by the
governiﬁg;organs,of‘cach institution, while certain disputes are to he
sottled Yy.binding”arbitrationlozg.,finally, Article .64 -of the Convention
on the Settlemaént of-Invostment'Disputes botwaen States and Nationgls

of Other Stateos brings disputes rogarding the 1ntvrprctatlon or
application of that instiment within the compulsory jurisdiction=of the
_ Intornational "Court of Justice.. . Nevertheless); -the Bank considers that
its own interests, as well as those of the States and. organizations with |
which it deals, ‘would be hest protgcted if the Convention; whether or

not it expressly relatosetoragrecments corcluded by international
organizations, would itself contain effective prVistogséfgr“ﬁhe
seltlement of dispites relating to. the application of ifs~pr0visions to
other “treatics; this.is so since (i) not all of the Bankl's sgreemonts
can JC prov1&ed with dloPQfO(FTOVlSlOnS adequate to cover all -
contlngcncleg, (. ),treatlcs have Teer and will - te concluded under which
the Bank derives rights and obligations or which concorn its functions
*ut. to-which it is. not partys and- (111) finally, Tocause the Bank is
convinced that:the tasks cntrusted to it by States can ".cst.be carried
oult in a community of nationg in which the requirements of justice, good
faith, stahility and certainty are all adequately safeguarded.

9. In a numkér of provisions, the Draft.Articles show concern lest the
confluct of certain parties“to;a treaty derogate from the:rights of other
”parties“ thereto. However, an increasing numborlbfcmodernfagreements,

b
ottt

2/ 58088y Soctlon 7 04 of Loan Regulatlons No. 4 of tho Bank, UN
Trcaty Serlcs, Vol. 400, pagd 212, at 232. )

M“/ Sce e g. Artlcle IX of the Artlcluq of Agrcomont of the Bank. .
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such as these relating to hmman rigkts, accord rights and- sometimes
assign corresponding obligations to .persons (e.g., individuals) other
than parties or potential parties. The Bank'!s. own Articles of

Agreemont provide substantial protcetion to lenders to the Bank or lo
those who accept its guarantee, through the devioo of reserving -80 per
cont of the capital Bubaurixtlon of oach member for the sole purpose of
mooting such okligedions —éjm which is a soourity from which the Statss
parties to thu Artioles of Agresment should not Tte allowed to derogate-
aven by an arrangement inter ss. Siwmilarly, undor the Convention on

the Settloment of Investment DPisputes that ocortain irrevocabdle procedural
rights can bs established for beth governments and for investors whoque
nationals of Contracting S5tates, and it is oven provided that these rights
ray npt be derogated from bty amending or denouncing the Convention ;g/.
Tho Bank therefore, while awarc of the Commission's decision to exclude
from the Draft Articles tho applicetion of treatics fto individaals ;;/,>
and rooognizing the formidablc procedural and substantive difficulties

in fully preserving the righits of non-parties (in particular if they are
not Statos), wondcrs whothor it would not he possible at loast to negate .
tho implication, (in provisions such as Articles 37, 54, 55, 56 and 66
(1)(b)) that thé pcesible oxistonce and the noed to protect such rights.

can e entirely disregarded

B. OQObssrvations rblating«to particular Articles

Article 2 |

10. Paragraph 2 of Article 2 of the Draft irticlos provides that the
definitions given in paragraph 1 arc '"without prejudice to the use of
those terms or to the meanings which may ho given to thom in the inbernal’
law of any Stato". Tho Bank suggests the addition to the end of
pardgraph 2 of the words ', in tho practice of intornational orgdnizations

B o

11/ Article II, Seotion 5(ii)
12/ . Articlos 66(2) and 7T2.

1;/ Paragraph 33 of the ILC's Introdactory Comments to the Draft Artlclbs

(4/6309/Rev.1, page T, at 10).

e
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or in any treaty".  The: first part of the proposed additioh is self-
explanatory if one comsiders the importint funciions and consequently
extensive practice of international organizations undesr and'in Tespect
of‘treaties, and this amendment would seem desirabls regardless of the
final formalation of Article 4.  The rézson for thé (second part of
the) suggested addition,is that at least some of the Jdefined terms, éuch
as "Negotiating State", "Contracting State! and "Party" may be tsed in -
ﬁ;rtiCular treatics in a2 sense different from the definitions. For
example, in the Convention on -thé Ssttlement of Investmenf Disputes, the
term YContracting State” means a State which has consented to he bound
by the treaty and for whick the treaty is in force; for the purposes
_ of +the- Draft Articles such a State would be a "Party" (Article 2(1)(g)) -
- hereas a “Contracting State" means any State which has consonted to he
bound by the troaty, whether or n2t the treaty has entered into force’
(Article E(lﬁkf))
Article

11. - The ‘Bank has studied with particular interest Article 4 of the
Draft Artiocles and ‘%he comments made thercon by the Secretary-General

of the United Nalions and by certain of the specialized agencies as well
as by certain govoruments. It feels that considering the draft ak it
. now stands there is a clear need for special treatment of the cohstituent
ingtruments of 1nternat10nal organlzatlnns and for ureatles adopted |
within an international organlzatlon. o
12, With respect to.the first category, "conétitgent instruments”, fhdwnm
SecretarynGeneral has rightly pointed out that withou™ Article 4.the-
Draft Articles would T in conflict with the TN Gharter and rules adopted
under it 14/'H. Similarly, the acguisitlon:of membe:ship in the Bank,
IFC and_IDA,takeg place in accordance with their .respeotive Articles of
Agreement, with the applicabls Rules of Procedure of the Boards of
Governors and Eiecutive Directors and with particular- resolutions paSSGa”‘

by these bodies. with respect to each candldate, rathor #han in accordance

T e et

14/ A/Conf 39/5(Vol.. I), p- sabs. | L
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with Articles 19~1ii of the Draft Articles. In addition, further
international agreume s rslating to such constituent instruments may .
be concluded in mapmers different from those described in the Draft
Articles. To mention just one recent wxample, the replenishment of

the rescurces of IDA is being'underfaken through a wvesolution of the
Board of Qovernors of the Assdciaﬁion (ite plenary organ) authoriszing
supplementary contributions %o bs made by certain memters, which is to

be Followed bj notifications. to thoe Association on the part of these
members conztituting their agreement with the Assocliation and sach other
to make the contiibutions auvthorized under the resolution.

13. The Bank Helieves that there is an equal need for covering in
Article 4 tho sccond category of international agrcements mentioned
therein, namely '"treaties which are . . . adopted within an international
organization". Three treaties (each of which is.at the same time the
censtituent instruments of an international organization), namely the
Articles of Agreement of IFC and IDA and the Convention on the Settlement
of Investment Disputes, were "adopted within" the Bank.. ‘Fach of these.
agreements was "adopﬁed"'(in the seiise in which that fterm is used in

the Commission's Commentary to airticle 8: . that is to -say, of settling
"the form and content of tho proposed treaty") by the Bxeontive Directors
of the Bank, who' thereupon submitted “tho proposed instruments fo the.
member governments of the Bank.for‘sigﬁaturo followed by aoceptancé,
ratification or approval. This technique of treaty. maklng is one .that
is not reflected in the Draft Articles. -

14, artiecle 4 states that the applicability of the.treaties defined
therein "shall he subject to any relevant rules of the organizationa™.

The Bank ‘suggests that thls 1anguwge mlghﬁ bc clarlflcd, first by making
express roference o’ the const:buent instruments themselves, which might
net he considered as included in the expresslon "relevanttrules", and

second, by adding the words 'or decisions" after ﬁrulés". A reference
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 ito the .decisiong of organizations would scem- to. be &eéirable,‘since in .
institutions like the Bank treaty making ié nndertaken'on:an ad hog.

' basis,. pursuanb to doclsions of the plenary organ (such as the Baard of,
GOVernocs) or pursuant to powers delegated to another organ (such as

" the Executlve Dlrectors), and no . standlng ruleu are elther included 1n
the cqnstltuent 1nstrument or have'been or aro ¢1ke]y to Do adopted
Artlcle cle 8 - - . ; ; L C

15. The. dulegate of . Ceylon ‘has drawn attentlon to the faot that "the
‘Draft Articles did not seem adequately to. covor at least onc of the new
tochnlques of treaty making whlah has developed in rpgont years, namely
the adoptlon of .the text of a treaty by an 1nternatlonal organlzatlon
.pursuant to its. inherent. power" ;é‘, Speclflc examples olted  were the
Artloles of. Agreement of IFC, IDA and the Convention on. the Settlement
of Investment Disputes. Artiocle 8, _when read in conjunction with
Artlcle 4, mzkes it.clear that, .as stated in the Comm1351on E Commentary
{para. (6) 4o Altlcle 8)¢ "the wvoting, rule for adopting the text .of

. the treaty st olcarly te the voting rule applicable in the partlcumar
organ -in which the treaty is adopted"; in this nespect,gthurefope,.there
‘is no need to amend Article 8.  The.Bank notes, hpwe#er, that while the

Article is intended to d@al’splgly with the voting majority by which the
tsxt'of a trealy may be-adopted, it .is éast in, téims which make it appear
that the text of a treaty is 1nvar1ably ”adopted" or. that the "form and
content of the proposed treaty" are always "settled" ~1/ by States. . In,

‘thls senso Artlcle 8 falls to recognlze the particular techn:que of treaty

maklng referred R ahoveo

See ‘also paras. 17 and 18, ‘below, and footnote 17 to para. 21, for
- additional reasons for referrlng in Article 4 to “the "d601810n5”.0f

organlzatlons.

/ A/Gonf 39/5 (ol 1), *106
_1/ Using the: Gommi851onfs language 1n para. (l) of its Comnentary on
Articloe 8. : A :
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16. In Jjustifying its formulatlon of ahotner prOVLSlon_“/, the Comm1351on
statod that that prov181on ”recoonlzos a prwctlcu whioh ocours with some
frequency today and requ1rus notlce in the Draft Articles'. The Bank
suggests that the same conSLderatlonw would Jthlfy amendlngﬂAfticlé 8 so
as to recognize the'fgb that "adoption" of a treaty may be an act of an
organ of an international organization rather than of States. Whlle thxs‘
result could be achieved by simply inserting tho words by States” after'"the
text of a treaﬁy"_in paragraphé 1 and 2 of Articie 8, it might Dbe preferablé
to complete the otherwisc apparently full catalogue of trocaty adoption
techniques By also addiﬁg a third paragraph along .the following liness
. ", The adoption of the text df”a treaty.by aﬁ international

organization takes place by action of a competent orgah according )‘ 

to its rules."
irticle 17(3) ) |
17. This ?révision réflgcts_tho correct vfew that ”iﬁ tha case éf

instruments which form th=z constitutions of international organizations,..it
must be for the membors of the organization, acting through its competent
organ, to dctermine how far any roléxation of the inﬁegrity of the

instrument is ¢Gccptab’°" 19/ The Commiszion considercd thé"reﬁéhtidﬁ of the’
paragraph to he desirable notwith:fanding a paftizl overiap with Article 4§.
o provide a rule in cases vwaero the »ules of the international

- organizaticn contain no provision touching the question”.lg

This comment raises a question as to the meaning of “rules" in ArtiC1o 4 and

suggests that.a -'decision” bty the coumpetent organ of an organization is not

coverad by the torm ”rulosﬂ Mo uncort11nty underscor 38 tho de31rab*11ty

18/ See para. (1) of the Comintary on Article 22.
19/ See para. (20) of the Commsntary on Articles 16 and 17,
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of add{ng ”aééiﬂions” to “rulesﬂ;in Article 4, as propussd in the Bank's

. abservations on that Article (para. 14, above).

'118; Paragraph 3 of Ardizlz 17 also raiées a different problem, since the

R provision can be'appiied only aftef”the constituent instrument of the
:nternationwl organlz 2tion has entered into force. Consideration might
thercfore be given to statlnD this exprcssly by speakln* of "a constitusnt
1nstrument of an 1nternat10nal organlzatlon which has entered into foroe®,

However, w1th or without the addltlon of the underscorcd words, paragraph 3

does not provnde any procodurc fox deallng with reservations formulated
prior to the entry 1nto force of a constituont instrument, inciuding such
resservations on whose acqoptabll;ty depends whether the wminimum participation
reguired for'éntry info force has been achieved. Where the constituent
instrument hés been adopt~d within another international organization which
ie at the same time the depositary, the latter mimht rlay a useful role in
'declding on the acoeptablllty of such early reservatlons, Article 4,
Ecspeclally if it 1s amended by addlng & reference to the "decisions" of
organizations, would cover thls situation.

Artiole 17(4) and (5) | -

19, While both of these provisions may be satlsfaotory to the partles to

certain treaties, they may not bn approprlate for othcrs. Congequently,
“both paragraphs should ‘be. 1ntroduced by the words: '"Unless the treaty

‘ othcrw1se prov1des ...".

Articles 27 3nd 28

20. The Bank shares the views of the governmonts that oxpressed rogret at the
Cormigsion's low ostlmate of the significance of travaux préparatcires

in the 1nterpretat10n of trcaties, particularly as related to multllatnro]

Cingtrumonts. A digtinction in this regaﬂd between hilateral or restalvued

multilateral troatics and those of a general or quasi-general nature seem
justified as an abstract proposition and this is confirmed by experience.
“The provieions of a treaty frequently refle:t the results of compromiées.
'Aﬁ the number of participants in the adoption process increases, SO does the
1§ke;ih00d that the terms used will depart from their “"ordinary meaning’,
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The difficulties in this respect are axacorbated by the ever mounting number
of multllitoral agraements and the uorrespondln gly reduced time and effort
which can be given to their formulation. The proposition might therefors

be advanced that recourse o travaux préparatoires should bs the rule rather

than the exception in cstablishing a "spoelal meaning” under paragraph 4 of
artiecle 27. Certainly, thc Bank's cxperi-nce in interpreting its own
Articles of Agrceement has .iven it cause to regret that only a porticn of

the travaux préparatoires of tho Bretton Woods Conference has been rreserved.

2l. Apart from these genocral obscrvations on the whole of irticles 27 and 28,
a specific comhent is in order with respect to paragrsph 2 of Article 27.
In connexiorr with cach of the three multilateral international agrecements
sponsored by the Bank and adopted by its ~kdoutivr Directorqgg/, the
Bxecutive Dircctors also adopted an "Ixplanatory Memorandun” or "Roport"
which accompanied the toxt of these treaties when thoy were submitted to bhﬂ
member States of the Bank for signaturs and acceptance, ratification or
approval. ‘It was thus cloarly intended that these documents constitute part
of the "contcxt for the purpose of the interprotation' of these treaties.
However, they do not fall ﬁithin any of the categorics in JArticle 27, since
they are not agreements or instrumcnts made betwesn parties as reguired by
that pr0v131on. It is realized that it may be cumbersome to take speeifio
account in Article 27 of a logislative technique whereby a itreaty is adopted
by an organ of an int~rnaitional organization composed of persons most of
whom represent several governm nts, whilc consent $o bhe bound by the treaty
is exprossel by States in the customary manneragl/ But the problem may be
solved by addiﬂg 2 new sub-paragraph to paragraph 2 of Article 27:

"(c) Any other instrument if it was inteonded to constitute part of

. the context for the interpretation of the treaty'.

Alternatively, a new sub-paragraph might be added to paragraph 3s

m(a) Any relevant practice of the international organization within |

which the treaty was adopted, and any explanatory matorial published

by the orgmnization at or before the time the treaty is first submitted

to States,. ' . -
20/ See footnote 2.

21/ Indeed, it may not be necessary to do so if the word 'decisions' is .
added to Article 4, as proposod by the Bank in para. 14 above.





