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':IlUTT;;'t>! ST;.T:.;a::.]~TS (continued)

Transmi ttc~ b~f a lettl;')r of 25 ..a.rC~l 1968 1'1'01:1 ti10 GGneral Oounsel

I. Intxoductoxr Not~

1. The International BEmk for ~~econstruction [.nd Dtiv'.'lloproon"t (thEJ Bank)

appreoiates the opportunity offered to it to preBt:mt cotr.!':'iG.nts on the "Draft

l..:rticlea on the Law' of Trcaties ll
• 'J'Z}(; fol1o'Hin~, COIi"..'1H,mtS by i t6 General

Counsel include cortain b"Cncrel cbservatiorl:;, as \/(:111 ;3.8 specific comments

on Parts I, II an.d III of tll<: Draft .•rticl(:s. T~le i3ank intends to submit

addi tional comments on the I'cfaa.inini:, Parts, ~md to cl<ll'ify or supplement

its comments as may prove to be approprin.".ic.

11. Procedural Comments

2. In examining the Draft ~·U'ticlos on tho laY! of ':rreo.ties to be considered

at the Vienna Conforences of 19r;8 and 1969, the Bank has been conscious that

tho current draft Qxpressly excludes (sec :Jticlcs 1, 2 and 3) from its

scope agreer::lElnts cr;mcludad by international organizations, sucn as the Bank

and its affiliates, and that it l'elatGB only conditionally (soe Article 4)

to treaties "which a.re constituont instrumonts of an international

organization or arc:. adoptr;ld within a.n international organization"', a

desoription which fits its mm !1.l'tioles of :~greomontY, as 'Nell as the

several multilateral tree.ties tha.t the Bank :ms SIh)naorod and for whioh it

is acting as depositar~.. .
3~ In view of tho browing number a.nd import,lYlOC of tha agreements falling

into the oatobories excludod from the present draft, the Bank anticipates

that if, a Convention on the law of treatios is adopted, it will be followed

in thG not-too-distant futuro by ,:mother ail!1ilar instrument dealing with

UN Troaty Serios~ Vol. 2, paGe 134.

Artioles of .i...greoment of the International Financo Corporation (UN
Trca-ty Series, Vol. 264, page 117);
..u-ticlcB of 1J.&TElelnen't of the Int0rn :tion·.ll Devi.lopmont I'l.ssociation
(UN Treaty Serlos, VoL 439, pag0 249);
Convention on the Settlomont of Investment Disputc:.s betVloon States)
and Nationals of Othor Statl':.6 (un Trcc!,ty Serios" Vcl. 575, pago 159 •
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-treaties to which international organizations arc par-tiGs. It 600r.1S o10ur

~~at in formulating such an instrumcn-t, care will have to bo taken that,

whatever spocial ru10S may bo required with rospoot to procedural aspects,

the substantiv8 provisions governing such treatios do not deviate morQ than

necessary from thos€l Gstablishcd in r81ation to treaties among 3-tatos. It

would be undesirablo to croate ·wholly different regimes for inter-Stato

agreements and for those whose partios include bot4 States and international

organizations, and perhaps still another for the growing number of agree­

ments to which only organizations are partiosll.
4. Though,ihc undosirability of creating multiple treaty regimes suggests

that all theso instruments be dealt with in a sing10 Convention, the Bank

shares th~ concern' exprossed by the International Law Commission that

extensivo and intonsive studios Vlill "bo necessary bofore tho rules appli­

cablo to the~greemcnts of intornational organizations can bo codifi8d.
: .

Onc eyido~t difficulty is that tho ~ntiro body of law rolaiing to inter~

natienal organizations is new and dov61oping at a much more rapid rate than

the older and better established troaty practices of States. 1}i thoui

attempting to catalogue hexo all t~e spacial devicl'}s used by intol'national

organizations in this field, any i,nstrument dealin€;, wi th internati~:mal

organization treaties will have to take account, inter alia, of the following

practices, which are naturally not reflected in the current draft:

(a) Tho entry into force of an agroement occurring directly as a

oonsequenoe of the separate actions of the legislativ~ organs of

thG organizations concornod, without tho exchange of any
. ", .

signaturos o:r ratifications. . This procedure is customarily used

in concludinf3 l'EJlationshipagroemonts botween organizations.fl!

(b) ThG custom whGr~by intern;.ti9nal orga:nizations frequen-tly accopt

by implication (rather than expressly as .foreseen in Draft

d! For
the

11 Soo
in:
and

example, ~ho ~)lationship AgTcoment betwoen tho United Nations and
Bank (UN Treaty Series, Vol. 16" page 346). .
the Agreoment citod in footnote .3 as well as the others reproduced
.Agreements between tho United Nations and t~o Specializod ,~'..gencies

the Internationa14tomic Enorgy ~gency (sT/SG!l4).
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Sometimes thliJ sponsoring organization a.ssumes such funotions oxplicitly
by signing th~ troD.ty (without, however, bcccmint§, a party to it) r as
t~e Barue did, for example, With respect to tho three'~grooments cited
in footnote 2g ,more fre~uont1y this is not done - for example, the
International Atomic ::~norgy :~gcncy assumodsevert1.l functions undor or
in cpnnexionwith the,Vicnna Convention on Civil Liability for Nuclear
Damage, without signing it or thE! Final .Act of tho Conference at which
it was formulated (soc Iill~ALogal Series No.2).

Sae ~it~tions in f~otnote 2~

.;:...rticlo 31) obligations. or functicns ';;i tll respoct to tr'oa,tios

to '""hich tho~ are not partios (but 'Nhich thGY may have ~POnSOrGd).2I.

(c) The Gxplici t qr implici t delegation by an organization ·to

another of the pOWCl' to sign agreoments in its namE.. :dxamples

of oxplici t delogation (to the Bank) appear in tho ::..rticles of

Agro8mont of the Int;jrnaticna.l Financ0 Corporation (IoF.G.)

(J..rticlc IV, . Section 7)§/ and of the; Intornational Dovolopmont

:A.~sOCi~'1tion (IoD.A.) (Article VI, '30ctiol1 7)§.I. Implicit

delegation is customary in concluding standard technical assis­

tane El, agre.8mcnts bot'ii18 en c. Stato end all the organizati oris

, participating in the tm Dov",lopr.1Wt program.mJi.

. (d) Tho dual mechanism vlhereby organizations on the one.hand and

States on tho other may. bocom~ parties to a· particular agreement,

sueh as the Convention on the ~rivilQgcs and Immunities of tho

. SpGCial~ZGd ~~5cncic/lj '(for v!hich the participa.tion or organi­

z~tions is gov0rnod by l~ticle X and that of Stat?s by Article XI).

(~) ~rhE; gonora1 absonQo of a.ny ratific3.tion procedure. "by organizaticlTIs,

oven in 90ncluding agreements with States ',vhosi? representatives

are only authorized to sign subject to ratification.
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l~ssista.neo wi th ..1.Ilalawi,..Sce, for example, the ~greomont on OpGrational
UN T~~aty 3erios, Vol. 541, page 12.

UN Treaty SeriGs, VoL 33, pago 261.
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[In addi tion t,'· tht::.sc "procaduralll points, due co.nsidara.tiun..should bo
~

giv(;> to the applica.ti Ofi. of m·::.ny :>f t11.:. 0V.:Jn more important Il subatantiv<ll"

. provisions 01' tho :;)ra.ft Ar-t;icl\.ls to the a{;;roGmcnts of int0rna.tional .

orga..nizations. -~11il;.;: in the (.;v.....nt it liiay bE. dctcrrrdnod that no mora than

an a(la.pta.tion of.. the 1;"xt of' t:1':' .:'u'ticlcs 3.S thoy relate to States tvill rbo

!rcquir-Jd, ne Buch d.:.tormiuJ.tion can be.. r.:adc until a careful exa.mination

of the character and subjects of th0 Elo6roOGicnts of intorna."tional organi-.
. ~ations ha.s bCl;l4 undertaken.

j. I",nother or not tho !'Brine of treaties to which interna.tional

iorganizations arc parti ~;S is to be inccrpora.t"'d· into an instrument rolating

pl'in~ari ly to agreements concluu.:;d ar:h,;,ng St&t~s, or is to be expressed. in a

subs cque;.nt , pa.re.ll~.. l instrum(.nt, spuci;:l cOl1sidc:ration should be given to

the procedure whoreby the provi aions r0levant to org~niza:tions arc to be

formulated. ThL Bank, ~hich in just over t~enty years of operation has

concluded over 600 intcrnati,')m:.l agreements' (for tho most part Loan and

.• ,Guarantee -,~grooments1 but a.lso in'cluding Relationship Agreements, Technical

1s8i stance ~·i.2;rOCm(;nts, cte ..... not counting the over 100 Credit and other

!lfr-.:cments of its affilie:tt,;, the. International Development Association),

sUGgvsts that the.. pnrticipo.tilm of the major intcrn.ttional organizations

in tlu) prOCGSS of dcvulopintS the text of' any such instrument should be .

nrangod on a ~orc cxtGnsivG basis than more observer status at tho final

organiza.tions bocominL~ full or associatQd

provision ought to be r.1a.do :fOI' thoir full

at all sta.ges of its formulation ..

~aftinti oonfcroncQ. ;"hi 1(. there may bo objection to intorn~tional

parti t.s t() such an ins trumont,

participation (Without vote) ,
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Ill. Substantive Comments

6. The Bank would like to indicate briefly certain concern~ it has

about the ]raft .rrticles, even assuming there will be no substantial

change in their present soope. These obser~ations are prompted ~y

'lh!3 following considerations~

Ca) Though treaties to which international organizations are

'parties are excluded from the Draft Articles, these

necessarily deal with agreements sponsored or administered

by organizations, or whioh oonatitute their consti tut.ional

oharters or£or which they act as depositaries. "

Cb) As already statGd, it is both likely and desirable that if

ai1Y separate instrument relating to interna.tional. organization

trea:ties is formulated, its substantive provi·s.ions :will

closely follow tbos6 relating solely to inter-State treatie6.

(c) As a major international financial institution having

obligations and investments throughout the world,· the Bank .

is naturally interested in the maintenance and improvement··

oflega1 relationships among States, and particularly in the

stability and cer~ainty of tre~ty ~elations.

A. General Observations
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(a) Article l6( c): What resorvations are "incolilpatib1e with the

object and purpose N. of" a treaty?

have on existing treaty relationships.

settled in the Convention itself.

8. .A number of" provisions' of the' present draft are such that for their

effective a.dministration it will be necessary that the parties to the

proposed Convention (or to the treaties to which it is tor-elate) be

able to su~mit any differencos that may arise to impartial, if p03sible

judical, determination. Th~se inolude both pro~sions using terms

requiring an essentially subjective interpretation~ or th.se that

introduco terms not"yo-b adeq".lately defined by internatione.l practice.



Vr'ha.t ohanges have the effect. of f1radi~~;LY.'"

soope of obligations .still to le performed (

the treaty!!?
....

Artiole 59{I)(b):

What troaty i~ "of such a c~acter that
I , ,

a material brea,.oh of its prov:i.si(;ms by .:>ne party r.adiQ¥~

changes the positi(;)IJ. of every p~tywith resp,eot to the

further performance of its olligati~ns under. the tr.eaty"?
.',. . .

Article 29(1)(a): What oircumstances "constituted an

essential basis of the consent of the parties to le oound~y

transforming "the

under the treaty t11

Article 61 ~ H'ow is the emorgence of ria:new peremp~ory norm ......

of general international law" to be established?

", :

invalidate a treaty?
. '. .

Article ;45(1): l1hat facts or situations form ltan essential
I

basis.of (the States') consent to le \ound by the treaty ll1

Article 50: What 801.'0. the Ifperon::lptory nom(s) of ,general

international law from whioh no derogation is permitted rr?

Arti ole 51C 2)( b) : What party ~~, I1specia,llY,affeoted "by the

,breachT! of a treaty so as to be 80;10 to invoke such breacH. .,.' .'. .
as a ground ~or suspending,the operati<:>n of the treaty in

whol e or in, Va.r~7 '.

Article 21(2)(0):

( c)

( e)

(k)

(m)

(j)

. ,

(i)

(i)
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treaty as a whole"'?

. (f) Article 4.3=. When 'is the ?iolation of .the internal law of a.

Stato "manifest" so as to enable it to invoke .this fad to. ' :,','

, (b) p-'!;icle 28. '!lhen does an interpretation leavo the mea,ning

()f a tr~aty 1I1mbiguous or olscure or ••• lead(s). ,to result,s

whi?hCj.re .manifestly ab-surd or unrea,.sonaple fr?

Article .31~lHb)(iiL~ From what provisions would (lerogation. , . .
be "incompatible with the ,effec~iy.o. execution of the objeot

and purpose of' tlw 1;roa;ty as a wholo It?

Article ;41{))( a~.~ What cl,auses are "sepJ.rable, from tho
I" '

remainder of t)J.e treaity w.i th regard to .their applica.tion"?

Article 41(3L(b) ~ YVhat clauses constitute 11a.n ossential

basis of the consen-t. of the other party or parties to 'the

, .... '1
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In making, this commentthG 132.nk,recognizes that the seriQ~,s~~:~s of' this

problelllis mitigated in,ihe caso o~most of it$ own ,(.snq.IDA1 s )

in'c8rl1ationn,1 agreements by the inclusion thE>rGin of prOc8rt"'U'os for <.he,

iml"ar.tial', settJ. em"mt:, tLrough binding arbitrj,Hon, of diff erG.l1cGs

arising~out.6f· or. in' connEJ:don. wi 'tih :tl:tCSG"~~;~~m~~·~s2J~·:··t'~~··.
const:i:tu.:mt instruments of the Bank, ~FC and rDA provirio' -that. questions

o:f interpreta'bion of thoso instrumont-s are-to bo ,fin13.l~;r.,,,9-C!?id.ed.by the

goveI'hing, organs of' oach institution, while c<::'rtain dispu.tes are to '!:lo

sottjf;rl. 'Ey bindingar'hitrationlQ/;fi:rw.llY, .!J.rti~~e:6.A:.o:t:.:~,~~ Convon-tion

on the S8ttlemont of' Il1yostmont :'Disputes b.;'twocm· Sta-tos.and Nationals

of OthOl' St"ltos' bl"ingB dispu-tes rogs.rding thb inicrpretation or

f1::?pli(~ati'on of -that· instrllIDEiDi; within the compulsoryjur.:i._~,9-ict.ion'.::oftho

Intc;:t"uational 'Oourtof'Justico.. NovQr-theloss';the Bank considEirs that·

i ts O~l interests, AS well as those of theStates and org-ani za tions with

which 'it cleaL:1,'VlouJ.d 'b\3 ~bsti proto0ted Hthe Co~v~nt}on'~ ,:?r~~ther or

not it expressly .r.elatos ato o3,greomen'ts' ool1Ch'.d.(ld. by' international

ol'gani3ations, would it~f)l;f-con·tain"ef'fectivepravisto?s',f.<?r ..the

soVtl EilIDGn t cit' a.iSplt t68 relating to, -the application vf itf;l '.provisions to

other ·tr(a1atics 7' th:L.sis so since .(:5.) not all 0f.~,~?O :B~..~~ ..;groernGnts

CaJ1~e providnd vrii:-r d.iBP'll-tO (provisions ad.eq1-la to -to coveX'. all

contingencies? (~i), trea-ties havo coon and. will be concluded under which

·lihe Bank derives rights apd. obligations or whi'ch concorn its functions

:-uttowhioh it is.not:a party; . ani',' (iii):finf!lo}}Y,.lGcJause.~Q.? ]a.nkis

(\onvil1ccc.. ·tha'tthe tasks ,ontrusted to i i'by St,-a-tos can ·'i0st.:be carried

out in acommul'lity of nations in .which the·:req1iiremen-ts ofjus·tice, good

fai th,"s:tahi'li.ty and cer-tainty ar<t all .adequa-t,ely silj'egua.r.dec.~

9. In a ·nurrlter o'fproYisions, the ]raf·li'.Arti.clD~...f3.1F"'" C9J.1~.E1J:;:n lOi?t -the

con&uot of o~rtain pa:vtios toa ·troaty rJ.lllrogc.ie from the,~, r.ights ():f other

Agre€J!!
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However, an inoreasing numoor·,0f:':modernagreeme.r.ts,

. .. , '.'

l1:parti cs 11 thereio.

)} .S~o.~.g. 'I!Soo-tion 7·04 of' Loan"R~gulat~ons'N~'~:4
Treaty Series, Vo1.400, pago'2l2, a-t 232.' .

Soe e.g. Article IX of tho .A.rticles of AgrG0mont,
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such a.s thoso ralntil'.g to hl".man rigtts, accord.J;'ights and' sOOlotim6.~

assign corrusponding obligations ·to <pEU'80ns(e.g., individuals) other

than parties or potlilntial p.arti~l:L The Bank l !;\ OVID 'Articlos of

k.gJ."'etmont provi.de 8ubstcmtir.d protection to lenders to ·the Bank oX' ;to

those who aooo.pt ita gtl.u-antE.s 1 through thed<::vioe of rosGrving',80 pGI'

cont of the capital subaori~tior. of oach m~mbor £oX' the solo purpose of

mOGt~ng such o~lige~ions 111_ whioh is a Boouri~y from which the State~

parties to tho ~\rtiolos of Ag~aemont should not CG allowed to derogute

Gvcn by an arrangomvnt ,in,tor !E.. Simil:.\rly, undo!' thE> Convention on

t):() Scttl{)mcnt of Invcettroont Dis,Put(;s that oortain irrovooablc prooadurci1

rights oe~ bo Gstablistod for both govornmunta and for investors who ~re

ne~ionals of Contracting Status, and it i8 ov~n provided that these rights

lll.G.y npt be derogated from 'l'y amending or donounoing the Convonition W.
Tho Bank thereforo, while awaro of the Conunissionfs docision to exolude

from the D~aft Artioles tho app1ic~tion of truatic8 to in~vid~als 1dI,
and rooognizi.ng 'bho fortllidablo proo\1dural and substantive di.:ffiou.lties

in fully prGserving the rights of non-parties (in particular if they are,

not Sta.tus), wonders whethor it would not bepoasib10 at loast to negate.

tho implication, (in pl'oviaions suoh as. Artioles 37; 54, 55, 56 and 66,
(1)( b») tha.t thopc.ssirlo €lxistenco and tha nasd to protoct such rights.

can ~o entirely disrega.rded

B. O'r;;u:.rvationa re1a.thtB'· to pa,rti<:r.llar Artioles

Article 2

10. Paragraph 2 of Articlo 2 of the Draft Artiolos provides that tho

defini tions given in paI'r:l.graph 1 arc lIwi thout prejudice to the us Q of'

those tbrms or to th~ moanings which may bo givon to ·thom in the internal'

law of any Sta:to". Tho Bank suggest's the addi tion to the end of'

paragra.ph 2 of' the words 11" in the practico of inturnational orga.nizations

111 Artiole II, Seotion 5(ii)
12.1 .Art1clos 66( 2) and72.',
11/ Psragraph 33 of thG !LOt 8 Intro~"'..totory Comments to the Draft· ..\:t'ticl.osf

(A/6309/Rev.l, page 7, at 10) ..
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or'in any' treatyll. The i'il'st part of the proposed additioh is' self­

explana-:;o:ry if ono considers the 'import~tntfunc1{ions and consequElh'tly

extens,ive practice of, int8rrJL~.tion<..\1 organiza.tions und(JJ,~ and in respect

of treCi.ties, mid, this amcindm<mt would [3GE:mdcsira.b18 rogardless of' the

final formc.J.ation of Article 4. Tho J.'ec:.son :for thG (second part of

the)auggestod addition,is thclt at 1l:l8s't; some of thG',lefined terms, such'

a.s "Nego·hiatj.ng St'e:tte",TfContracting St,lto'i f and "Partyl! may he used in'

particl.t1aJ.~ ""roe.tios in a, sense d,ifferent from thE" definitions. For

example, in tho Col'l.Von-tion or. ·thG S0ttlom(mt of Investment Disput'es, the

term: l.lContractingState" means a Sta.to which has consented to "0 bound

--~,--.-,-.. .
W A/Co~,39/5(Vol~I) l' pp- 84-B5.

by the trea-ty and for whicl: tho -troaty' is in force; for the purposes

of -the- Draft Articles suoh a S-tate would be a "party" (Article 2(1 )(g))_

',heroas a 1fCJon-Grilcting Stat'o 11 lnean 8 any Sta.to whi oh has oonson-tad 'to be

bound~y the troaty, whether or n?t the treaty has entered into force'

(Article 2(1)'(f)) ~

Article 4.'
11. The 'Bar~ has studied with par+'icrular interest Article 4 of the

Drait il.rtioles 'a.nd ;~he o('mments 'madn therGon l)y the SecI'Gtary-General

of the Dniteo. Nat::,orii3 and. by certain of the specialized agencies 'as well

as by oerta.in govornmonts_ It feels -~hat considoring the draft as it

now stands -there is a cloar neod :for special treatment of the constituent

instruments of intornational orga.n.izati.ons and for ~.;reatiesadopted
, .. - . .,\,' ",. .'

within an international organization.
. .. .~,

12. ,!ith re8pec-t,t~th0 first category, "constituent instrument~t1, the

Secreta,;ry~-General has ,rightl~r pointed, Qut tha.-t \VithOU"~ 1:l.rtio~e 4 the,

Draft Artioleo would ~:e in confl~,c"~ wi th the UN Charter and rules ,adopted

u.n~er it 14/., SimilarlYi the aoqill.aition :of membership :in ~he Bank,

!Fe and ,lDAtakEl(3 place in accordancewith th~ir .respootivs Articles of

Agreement, with the applioable Rules of Procedure of "Iihe Boar~:s of,

Governors a.nd ExecutiVE: Directors a.nd with particUlar· resolutions Passed,.

by these bodies with respeot to each candidate, rather than in a.ocordance
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with AJ'tioloB :UJ.·..;t / ,)f +t18 Draf't .:A.rtic18s. In act.di tion,f':urth.er

intornai;iqnal ag:n)(irnd~';:,:::i r.::da,ting- to sUQh Gonsti tuent in$tJ:"Ull1onts may

'bo conoluded in rna.:cnO:J'.'b d.ifforcmt f'J:'om thoSE: d.osoribbd in tho I)raft

Articles. TOrDGntion jU6t OllO rOCGn i, o:x:amp].(1 ,tho r~)plenishmc;llt .of

thE) 1'880;.'1'C(;'8 of ID.<'\. is r.eingundeJ'taken through a l'osolution of' tho

BO'ard of Govexnors of the Assd·ciation (its plfJYlary organ) authorizing

supplementary! contrtbutions "Co be made by cGl'tain meml:·e.rs, which,is to

be foliowed by notifica:tions· to tho Association on tho part o.-r thesE)

members con8tituting their agreemont witll the AsSQcia. tion and each other

to make the conti'ibutions au.thorized. undor the resolu.tion.

13· .The Bank helieves that there is m: equal neod for covering in

Artiole 4 tho second catsg"ol'Y o:f int~\rnd.tional agroomonts men'~ioned

ihorein, namely 1itreaties which are .•. adopted within an international

organization". -Three trBaties (eaoh of which is,at th0 same timEJ the

censtituent instrumonts of an intGrna-tional organizatian) , .namely the

Ariiolos of Agre~mont of IFC and IDAand the Convention on th8 Sot~lement

of InvEistment Disputes, wore lla dopted within'! tho .Bank.- 'Each of these·

agroemGnts v,as "adopted" (in the sense in which that torm is usedin

the Commission's' Cornmen"tJ.ry to r.~rticle 8: .that is -Go say, of settling

lIthe form and .content. of ·tho proposed troatyll) by tho Exeontive' Directors

of the Bank, who,thereupon sU'bmi tted 'tho Pl.'oposed instruments· -to the

membel" govornments of the Bank for.:. sigrtaturo followed 1;y· aoceptance,.

ratification or approval. JI'his techniquG of'treatymakingis one .that

is not reflected in the J)raf't Ar-ticles.·

l4. Article 4 states that the applioability of the.,-breat.ies dofined

therein Ils hal1 be subject to any relevant rules of the organizationsl1.

The Bank. suggests that this language might be clarified, first by making
. ' ". .' .

expross roferenco to the oonstttuEmt.instrumQnts themselves, which might

not be considered as includod. in the expression "relevant rules Ir, ap{l.

r-
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second, by adding the word.s "or deoisions tI al'terl!rules 11. A referenoe



A/CONF. 39/7/Add .1.
page 12

\ '

.io the ,decis,ion,s" ~f organizati,ons, w~uldsoern'to be desirablo, .sinoe in
. .

institutionsliko the Bank treaty.making is r.ndertaken.on an ad hoc, , .
'. .,. ,",,, .'" ... .. . - -.-. .

basis"·,,pursuan-b to docisions of the .plenaryo·rgan, (such as theBQ~rd of'.,

GOYe~noX'~),'orJ?ursuant -to :powers d.elego..ted..to al'l,0thor organ (Bu.~h~s,

the ~eCutivE! 'Diroct()l's), ~nd 'no. standing XQ10S are oi-ther included' in '

the ..cons.i;ituenti~strwnent or havo 'bee~ o~ ~ro Likely to DO a:d;pted·~.

IS. Cl'he delegate ofCeylon has d.rawn att~mtior! to, the fact that .'l-the

Draft .Artiolos did not seom adequately to. ~ovor, at lea~t. onc ~f the new

tecm~iques of~reaty making wh~ch,has devolopedinreQont years, namely

the adq:ptiqn of, the, teJctof a ,tI:'eaty by an international org,a.nization
.., . "'I,1§)' ,

.pUrsuant to,:i;tsinheren-l:,po,wer .. ,. Specific ()xamp~es cited/were the

~tiol~s ()f. .AgreeI?ent of il'C, I..DA and thE) :Convention pn: the Sett~Gmen-&.
ofInve~tment. Disputes. .A.rti,c1e. ,8,.. when .read in oon~uno-t~on wi-th

ArtiQle 4, m3k~s ii"clear that",.as 8tate~:in the Commis!3ion',s:C,9mmen-ta..r?

,(:para ... ,(6~ :to Al·t~clo 8) ~ "iih-e 'll<;>ting;rule fo!.' adop~ing '/;hotex-t .of

the treaty. ,must c:l;eal'ly 'be the vO'bing rule applicablE) in the pa.rticular,

or.gal'l:in which the tre.aty is ado:pted"; in this r.esp.eot, "therefore" tl;lore

is no ,r:t~oq. to a;mend Article~. ThE:i,.Bank notes, h~wever, that ~hile i:;he

..Ar.ticle i~: :t.l').t,cmdedtQ d,li'Jal 'sCl~lY wit~ the voting' major,ity by which tho

te::ct of a tr.ea;~y m(3..y be ado:pted" tt ·is cast ;in. t'orms, which mak:e it appear

that ,-the text eta. treaty is' i~v.a:riably fladopted" ,or that 'bhe l1form and.

oont~ni of .~he pr..oposed.treatyl1 ,ar9'~WayS "sett,led" )jJ 1Jy st~tE.'S •. ' :~
. -this sense JiJ:oticle 8 fails to re.cqgnize thE) particular -techni:que of'· trea;ty

16•
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making referred .to,above. , " .. !

18~ ,bEllow, a~'1d footnote 17 to para~ 21, for
referring .:tnArticle 4 -to.the l1deoii?ionsl/ of

J:J.! See·aJ.eo paras. 1'7 and
: a.ddi tional reasons for

'organirliatiomi. " . .

W ':A/d;nf .39/S'(Vol.l)', p'.106.·

111 U~in~ the' d~rnmi~sio~Ts la~guage
A.L'ticl 0 8.

'. ~ .

in :para." (i) of its' COlnmeni;'ary on
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...
c:"vered by t'no· t::·'..'.r,o Ilr1.'le· P...", T" ne t ' t d "th d . b'l' t- • - ., _ <. ..ne u. or aJ,n y un erscOJ~s e eSlra~· 1 y

a pci~tl~~_ o7erlap with Article 4;

"to provide a rule in C~.lsec vi:o.oro tbc Y.'l:.los of the international

organizaticl1 contair. no )?rovisioa to'i.lching tile QUestion ll • d3}

statod that that provision llrecognizos a prl,ctice whi.ch occurs with some
.' .

frequency today ;J,nd requires notice in the TIraft Articles If. The Bank

suggnsts that tho samE) considerations would justify amending Article 8 so

This commGnt raises a quostion as to the meaning oi' "rules" in Articlo 4 and

suggosts that. a ,ildcchlion" 13' the c0mlJc~snt o:rg;:m of an organization is not

16 I . t'f ing l'ts f mul ~t: ~ t" .. ' 18/ th C mmi .• n JUS 1 Y or . a 1011 01 8,110 'her proVlSJ.on-~1 , e 0 S810n
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paragraph to he dS8irabls

•

.
17. This pro'vision r0flGct3 tho correot viow th:::,t llin th·? case of

instruments which forlu th8 constitutions of internationa,l organizations ....1 t

must be for the meinbon~ of the organi z·ation I acting th:rough i t8 competen-!;

organ, to r1.ctermine how far any reH..x8.tiol1 of the intcB'ri ty' of the
, 1°1 .

instrument i8 acccptable ll .-"':' 1'hG Oomr,:is2~,on consiQel'od the' retention ~f the'

as to r000gnize the f~Gt J~h,;>,.t ."adoption ll of a treaty maY,be an act of an

organ of an i,ntern<::~tional organization rather thJ.n of S·Ldtes. ~V1:lile this

resu.lt could be q,chievecl by siml)ly inserting the words "by S.tates" after lithe

text ~f a treaty" in. paragraphs 1 ancl 2 of Artiole 8, it might be preferable

to complete the otherwisq apparently full catalogue of troaty adoption

techniques by also adding a third paragraph along .the follovnng lines:
. . '0

"3. The acloption of th0 text of El. treaty by an international

organization takes place by action of a cOll)pe-tent ortsan according

to its rules."

:!lrti cle 'lilll

J&/ See paT'a. (1) of the COillli.:::ntD,ry on Article 22.

19/ See pr::.ra. (20) of the (lomm"m tary on Article's 16 and 17,
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of addi'ug "decisions" to "rules". in l~rticlo 4, as pro}lose,d in the Bank's

Qbserv~tions on thrl,t Artich~ (paro,. 14, above).

'18. Paragraph 3 of Arti':l13 17 9-160 raises a different problem, since the

proVision can be applied only a.fte~·the.oonstitueut instrument of the

lnternational. organiZidion has enterod. into Lrco. Consideration might

therefore begiv9n' to sta.ting this expressly' by speaking of "a. aonsti tuent

instrument of an i-nternational organization which has entered into foroe".

However, with or without the addition of the underscored words, parsgraph 3

does not.provi.de any prooedure for dealing vrlth reservations formulated

prior to the entry into for.co of a consti tuont instrument, including such

reservations on whOSG acceptability deponds whether the, minimum parti.oipation

required for entry into force has 'been achiovod. ;iJhere the oonstitusnt

instrument has been adopt/id 1'D. thin another international or€anization which

otherwise provides •• ~".

Ar~icle8 27 3.nd 28

20. The Bank shares the views. of the governments that oxpresscd regret at the

Cocmission's low estimate of th0 significanco of travaux pr~paraj?~~

in the interpretation of tree.ties, particularly as related to multilatnraJ.

instrumcmts. A distinotion in this regard between bilateral or restJ.'ieted.

multilateral troatiosand those of a g~neral or quasi-general nature S8Gm

justified as an abst:r-act proposition and this is confirmed by experionoe.

The provisions of a tr<:'Jaty frequently' refle.~;t the results of oompromises.

As the number of participants in the adoption ~rocess increases, 80 does the

c'likelihood that the terms used will depart from their "ordinary meaning"~

certain treaties,' they may not b0 appropriate for others.

. both paragraphs should be introducad by the words~ 'Vnless

is at the same time the depositary, the latter might play a useful role in

deciding on the aco~ptability of such early reservations; Article 4,
. ~. .,' r . ~ 4

. especially if' it is amended by adding a referenoe to the "decisions" of

organizations, would cover this situation.

~ Artiole .17(4) and (5)
19. While both of these provisions may be satisfactory to
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The difficulties in this respect are Bx,:1,cerbatcd by the ever mounting number

c,f multiLdoral agreements ~:mrl tho oc,rrespondingly reduced time and effort

which C,":l!l b0 given to their formulation. ':'ho proposition might therefore

be adv.'1TIced that r8COurse' to tr,waux Er~E.aratoir8S should bG thG rule rather

than the exce~)tion in cstl'\.blishing eo "spoci".1l meaning tl under p'3.re.graph 4 of

Article 27. Certainly~ the :Oank's oxpGri'~nce in interpreting its 01JV'n

Articles of oAgroCl;1Gnt has ~sivcn it cause to rogret th.;.t only a portion of

the travaux prep':n'atoires of tho Bretton Froods Oonforc::nce has been ::'reserved.

21. Apart from these genoral obsorv3..tions on the whole of i.rticles 27 and 28,

a specific commont is in order ',d th respect to paragro.ph 2 of Article 27.

In connexiorr wi th c'lch of the three multilateral int8rna.tional agreements

sponrwrod by the Bank and adopted by i t~'J xocutivc DirectorsRQ/, the

EXGcutilre Directors also adop'tp.d an ":::lxplanatory Memorandum ri or "Roport"

which accompanied the tnxt of these troaties when thijY were submitted to thE'

member States of tho Bank for ~ib~atur~ and aoceptance, ratific~tien or

approval. It was thus clc3.rly intended that these documents constitute part

of tho "contc-xt for the purpose of the interprotation" of these trel:"."ties.

Howevor ~ they do not fall I'd. thin any of th0 c,q,tegorics in ~l.rticle 27, since

they l1re not ,3.groemcnts or instrumClnts made botw82n partiesi1s :eeCluirod by

that provision. It is ·rea.lized that it may be cumbersomo to tako specifio

account in Articlo 27 of a legislative toolmiquo Whereby a treaty is adopted

by an organ of an int'~rn1.tianal organi zation compof,ed of persons most of

,,!hom roprt=:sont St,vcral gov8rnm,nts,whiIc conscmt to bo bOUl'l.d by tho treaty

is expressed by St!ttes in the oustom.::;.ry mi-l.nnor. W But the problem may be

solvod by adding ~ new sub-paragraph to pqragraph 2 of l~tiolc 27:

11(0) ~tny other instrument if it was intended to constitute part of

the conobext for the interpretation of th(~ trGaty".

Alternatively, . a now sub-par3.gra11h might "be added to paragraph 3~

"(d) Any relevant. practice of the international organization wi'bhin

which tho treaty was adopted, and any exple.natory material published

by the orgl?.nization at or beforG tho time th0 treaty is first submitted

~o States.

Soe footnote 2.
Indeed, it may not be necossar;yr
added to Article 4, as proposed

to do so if the word "decisions il ia
by the Bank in para. 14 above.




