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EXPLANATORY NOTE

The analytical compilation of comments and observations mede in 1966 and 1967
with respect to the final draft articles on the law of treaties has been prepared
by the Secretariat in pursuvance of operative paragraph 8 of General Assembly
resolution 2166 (XXI) relating to the International Conference of Plenipotentiaries
on the Law of Treaties. Its purpose is to enable participants in the Conference
to find promptly the comments and observations concerning the particular provision
under discussion at a given time.
The final text of the draft articles on the law of treaties was submitted
to the General Assembly by the International Law Commission in the report on the
work of its eighteenth session.* It was discussed by the Sixth Committee in
1966 during the twenty-first session of the General Assembly and in 1967 during
the twenty-second session. In addition, written comments on the final text were
submitted in 1967 by Member States, the Secretary-General of the United Nations,
specialized agencies and IAEA in pursuance of operative paragraph 9 of resclution
2166 (XXI). The present compilation covers the observations made by representatives
of Member States during the debates in the Sixth Committee in 1966 and 1967 and
the written comments submitted in 1967. It consists of excerpts from the
folliowing documents:
1. Official Records of the General Assembly, Twenty-First Session, Sixth
Committee, 903rd to 917th meetings, held from 4 to 21 October 1966.

2, Official Records of the General Assenbly, Twenty-Second Session, Sixth
Committee, 967th, 969th, 97lst and 9T7hth through 983rd meetings held
from 11 to 26 Qctober 1967.

3. Report of the Secretary-General on the written comments concerning the
final draft articles on the law of treaties: document 4/6827
and Add.l and 2.%¥

* See, Official Records of the General Assembly, Twenty-First Session,
Supplement No. 9 (A/6309/Rev.l), part II, chapter II.

% There is a corrigendum to the English text of the comments by Japan pﬁblished‘
in document A/6827.
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An effort has been made to render the compilation as complete as Possible,
Like most other analytical compilations, however, it does not purport to be
exhaustive and does not obviate the need to consult the docuwrents on which it ig
based. ‘

The compilation is composed of two chapters. The first is devoted to Corments
and observations relating to the draft articles as a whole, the second to commentg
and observations relating to parts, sections and individual articles of the draft,
In the second chapter, the comments and cbservations concerning a part or a
section as a whole are quoted under the title of that part or section. Thosé
concerning an individual article are gquoted under the title of that article.

In both chapters the comments and observations are followed by references in
parentheses indicating the documents from which they are quoted. All references
to summary records relate to those of the Sixth Committee. Thus, for instance,
the reference "XXIInd session, 98lst meeting, para. 20" means that the passage
quoted appears in paragraph 20 of the summary record of the 981lst meeting of
the Sixth Committee, printed in the Official Records of the Twenty-Second Segsion
of the General Asseunbly.

Because of its length, the present document is issued in two volumes.
Volume I consists of Chapter I (comments and observations on the draft articles
as a whole) and of those pages of Chapter II containing comments and observations
on parts I to ITII of the draft (articles 1 to 34). Volume IT consists of the

remainder of Chapter IT.
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Chapter I.

COMMENTS AND OBSERVATIONS ON THE DRAFT ARTICLES AS A WHOLE

MEMBER STATES

Afghanistan

Mr. Siddiq said his delegation considered that the draft articles on the law
of treaties provided a satisfactory basis for the work of the forthcoming |
conference of plenipotenti_aries.

(Mr. Siddig, XXTInd session, 982nd meeting, para. 32)

The Government of Afghanistan... greatly appreciates the progress achieved
by the Commission in regard to the codification of the norms and principles
relating to the vital question of the law of treaties.

‘The Government of Afghanistan considers that the conclusion of a convention
next year on this vital problem undoubtedly contributes to friendly relations
among nations and may place the law of treaties upon the widest and most
secure foundation. ‘

Among the articles of the draft, the Government of Afghanistan conéiders that
article 2 (Use of terms), article 5 (Capacity of States to conclude treaties),
articles 30, 31, 32 (General rule regarding third States), article 40 (Fraud),
article 47 (Corruption of a representative of the State), article 49 (Coercion of
a State by the threat or use of force), article 50 (Treaties conflicting with a

peremptory norm of general international law), article 59 (Fundemental change of

Jor
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circumstances) are the basic principles of the draft which should be maintained
by the future conference, ...

(Note verbale of 29 August 1967 from the Permanent Mission to the United Nations,
(A/6827/Ad4d.1, p. 2))

Algeria

Mr. Haddad said that given the difficulties involved in the codification of
the law of treaties, the International Law Commission had succeeded in making its
draft articles a sound basis for further work.

His Government would base its position at the diplomatic conference on the
law of treaties on two main principles: the strict equality of States and the free
will of States in the conclugion of treaties. His delegation considered that some
of the articles required further attention and should be given greater sﬁbstance.

(Mr. Haddad, XXIst session, 908th meeting, paras. 32-33)

Argentina

His delegation... wished to state at once that in its view the draft
articles - which as the Indian representative had said struck a ﬁroper balance

between lex lata and de lege ferenda considerations - represented an important

contribution to the progressive development of international law and to the
adaptation of juridical norms to the profound changes that had taken place in the
international community. .

(Mr. Buceta, XXIst session, 912th meeting, para. 13)
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Australia

gir Kenneth Bailey gaid that the draft articles prepared by the Commission

congtituted a fully up-to-date statement of the law of treaties, comprising both

d vroposals de lege ferenda, but wisely refrained from attempting to
w and prop 12 k!

distinguish those elements which belonged to the one or the other. The Commission

mdoubtedly best promoted the progressive development of international law and its
codification by proposing draft articles that represented its members' views of
ihat the law should be, in the light both of their knowledge of what it was and

of the views of Governments. It was te be commended for putting forward a
reconmendation wherever it could and for refraining from doing so only in those
cases where international opinion, professional and governmental, was known to

be so divided that it would be unrealistic to expect any proposed solution at the
present time to meet with general consent. A cage in point was the Commission's
decision regarding participation in multilateral treaties.

(3ir Kenneth Bailey, XXIst session, 912th meeting, para. 20)

Belpium

Mr. Schuurmans/ said that the debate in the Committee had shown clearly that
the final draft articles adopted by the Commissicn (4/6309/Rev.l, part II, chap. IT)
still raised several difficult problems, some of which touched directly on
fundamental principles of international law.

(Mr. Schuurmans, XXIInd session, 952nd meeting, para. 1)

. the Commission has succeeded in extracting from the very general and
extremely complex material of the law of treaties a set of clear abstract principles
Which appear to be generally acceptable to most States,

(Le_tgr of 19 July 1967 from the Permanent Representative to the United Nations

(a/6827, p. b))

s
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Bolivia

ves Zﬁe said tha§7 while most of the draft articles merited approval, his
Govermment reserved the right to submit at the appropriate time any observations,
amendments or additlons which it might consider necessary.

(Mr. Morales Aguilar, XXIInd session, 980th meeting, para. 27)

Botswana

The Government of the Republic of Botswana welcomes this codification of the
law of treaties and is of the opinion that it would help in the future should
this codification become the basis for a convention. .
(Note verbale of 5 July 1967 from the Permanent Representative to the TUnited Natlions
(a/6827, ». 7))

Brazil

.+. The objective of the United Nations was to lay down guidelines for States
in the matter of treaties. In the work of codification, some provisions were, so to
speak, ready-made, because all the necessary rules already existed, but there were
other fields in which customary rules were lacking....

He wished to stress that the draft articles on the law of treaties were not
the work of the Commission alone. The latter, faithful to the spirit of CGeneral
Assenbly resolution 174 (II), by which it had been established and defined as a
body representing the chief forms of civilization and the basic legal systems of
the world, had, of course, consulted all States, both large and sﬁall'- as indeed
it was required to do under article 16 of its Statute - and their opinions had
been incorporated into the text that had been prepared. That method of wprk
derived from the way in which the Commission conceived its task. From its very
first session, it had refused to envisage codification as the mere formulation of

a number of customary provisions in a body of written rules intended as an

.
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instrument that would both record and reform positive law. Recognizing, in the
words of its first Specilal Rapporteur, Mr. Brierly, that law was often uncertain
and contained omissions that must be rectified, it had realized from the outset.

that codification must proceed not only de lege lata but de lege ferenda; i,e.,

it must expand law and not merely formulate existing rules.

(Mr. Amado, XXIst session, 904th meeting, paras. 19, 22)

Bulgaria

... Pursuing its main objective, as defined in its Statute, the Commission
had endeavoured to reiterate and formulate existing rules and to draft new,
expanded and revised rules as redquired by the changing international situation.
He noted with satisfaction that the dominant principle throughout the draft
articles (see A/6309) was that the consent of the parties, as a free expression

of co-ordinated wills, constituted the legal basis of the treaty and determined its

effect and existence. On many matters the Commission had departed from traditional

concepts and had succeeded in framing, with much caution and flexibility, certain
new legal rules. That had been the case with respect to reservations, consent to
a part of the treaty, conflicts with peremptory norms of international law (M
cogens), the suspension and termination of treaties and other important points.
He particularly approved the caution and restraint shown by the Commission in its
attempt to elaborate specific provisions on the highly controversial doctrine
rebus sic stantibus.

(Mr. Yankov, XXIst session, 910th meeting, para. 6)

In his delegation's opinion, the draft articles represented a.satisfact.ory
basis fér future consideration by the conference of plenipotentiaries on the law
of treaties. |
(Mr. Yankov, XXIInd session, 979th meeting, para. 2)
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Draft articles as a whole

The Goverhment of the People's Republic of Bulgaria considers that, ©on the

whole, the draft articles on the law of treaties are a valuable cbntribution and

could serve ag a satisfactory basis for the preparation of a convention on
international treaties, In this connexion it should be noted that the dxaft
articles reflect efforts both to codify existing rules in this field and to
introduce new rules reflecting the progressive development of contemporary
international law.

However, some essential amendments, deleting inadequate provisions and
supplying omissions, should be made in order to improve the draft.
(Wote verbale of 17 August 1967 from the Permanent Mission to the United Nations
(A/6827/Add.1, p. 4))

Byelorugsian Soviet Socialist Republic

Mr. Stankevich was gratified that the work of codifying the law of treaties
was gbout to end in the conclusion of an international convention that would hslgp
to eliminate unjust agreements obtained by force, by fraud or by various fFforms of
coercion, including economic pressure.... Although rot entirely satisfied witl
the text of certain articles, he approved of them on the whole as a basis for the
future convention....

He welcomed the fact that the draft articles embodied the principles of
sovereign equality of States, the right of peoples to self-determination, the

prohibition of the threat or use of force and good faith.

(Mr. Stankevich, XXIst session, 908th meeting, paras. 10, 12, 1h)

_ Mr. Stankevich cbserved that it was generally agreed that a convention sheuld
be drawn up on the basis of the draft articles on the law of treaties (A/6309/Rev .1,
part IT, chap. II).... :

The cbstacles to successful codification of the topic lay, not in the fact

that ¢ in P84 . :
ertaln provisions were not ripe for codification, as the representative of

/v
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the United Kingdom maintained, but in the efforts of certain States to preserve
outmoded colonial privileges and treaties that were not in keeping with the spirit
of the times or with developments in international law. Happily, the draft articles
represented a complete break with the old colonial practice of concluding unequal
treaties imposed by force....

The draft articles established the general legal nomms to which States should
adhere in concluding, not all treaties without exception, but only those treaties
which were international in character. However, the prospective title of the
convention did not reflect that distinction and went beyond the scope of the subject
to be dealt with. It would therefore be better to use the title "Convention on the
law of international treaties". In order to avoid répetition, the word
"international” need not be mentioned in the individual articles.

(Mr. Stankevich, XXTInd session, 975th meeting, paras. 1, 2, 5)

The competent authorities of the Byelorussian SSR have examined the draft
articles on the law of treaties, and consider them a suitable basis for discussion
at the international conference on the law of treaties. They note that the araft
articles on the law of treaties contain a number of articles (48, 49, 50, 62
and 70) which are of great importance for the progressive development of
international law, since they establish the invalidity of unequal and colonial
treaties and of treaties concluded by means of the threat or use of force, and
uphold the principle of international responsibility in respect of aggression.

At the same time, the draft articleg on the law of treaties contain a number
of articles which reguire further refinement and modification.

The draft articles on the law of treaties lay down the legel norms to which
States should adhere in concluding, not all treaties without exception, but those
treaties only which are international in character. However, the title of the
decument does not reflect this situation and goes beyond the scope of the subject
dealt with by the instrument. It would therefore seem more correct to entitle
the document: "Draft articles on the law of international treaties".

(Note verbale of 29 August 1967 from the Permanent Mission to the United Nations
(A/6827/8d38.1, p. 7))

.
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The text of the final draft articles concerning the law of treaties expresses
the major principles which derive from the practice of relations between States
bound by conventions to which they have freely acceded,

(Letter of 2% May 1967 from the Secretary-General of the Ministry of Foreign
Affairs (A/6827, p. 7))

Cameroorn

Mr. Engo said that the law of treaties was a matter of particular interest to
countries which, like his own, had just emerged from colonialism into independence
and had found themselves bound by a number of treaties and conventions that had
been concluded previously without thelr consent and had had and were still having
adverse effects on their political and economic gtructure. It was therefore time
for a clear statement to be made of the recognized internaticnal law governing
treaties.

(Mr. Engo, XXIst session, 908th meeting, para. 19)

Canada

Mr. Gotlieb said that the draft articles on the law of treaties (A/6309/Rev.1,
part II, chap. II) represented the culmination of almost two decades of outstanding
efforts on the part of the International Law Commission. States must now complete
that work, at the plenipotentiary conference to be convened pursuant to General
Assembly resolution 2166 (XXI) through the conclugion of a sucdcessful
international convention.

Since divergent views existed on evén the most basic questions, as the
Commigsion's Special Rapporteur on the topic had pointed out in his statement at
the 96L4th meeting of the Committee, it would not be easy to obtain broad

international agreement on the rules of law and the procedures which were in

/o'a
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future to govern treaty relations, and to produce a convention acceptable to all
States. If the conference did not succeed in that task, the consequences would be
very serious. However, the very willingness of Governments to join together in a
conference for that purpose was in itself an indication ﬁhat they were confident
that it could achieve its aim. .

(Mr. Gotlieb, XXIInd session, 976th meeting, paras. 1-2)

Ceylon

The International Law Commission had succeeded to a high degree in
systematizing the law of treaties in terms applicable to most international
agreements. ‘

(Mr. Sanmuganathan, XXIst session, 908th meeting, para. 2)

Mr. Pinto felt that the draft articles, which were the result of mcre than
seventeen years of work, would form an excellent basis for discussion at the
conference on the law of treaties.

(Mr. Pinto, XXIInd session, 969th meeting, para. 8)

Chile

Mr. Vargas noted with satisfaction that the Commission had drawn up the draft.
articles (see A/6309) with a view to making them readily acceptable to the great
majority of States; that was particularly true in the case of articles 16, 17, 18,
19 and 20. The draft articles possessed the further merit, as the representative
of India had already pointed out of providing a proper balance between lex lafa

and de lege ferenda considerations. Also'worthy of praise was the recogniticn of

the primacy of the United Nations Charter vis-a-vig any treaty, particﬁlarly as
stipulated in articles 26, 49 and 50 of the draft.

(Mr. Vargas, XXIst session, 912th meetinz, para. 27)

 //..'.
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China

Mr; Chen congratulated the International Law Commission,... on the draft
articles on the law of treaties (see 4/6309), which represented an important step

forward in the progressive codification of international law.

(Mr. Chen, XXIegt session, 909th meeting, para. 1)

Colombia

The draft articles on the law of treaties opened the way to a convention that
would be drawn up by a diplomatic conference and would influence the economic
future of the world by strengthening solidarity among States.

(Mr. Herran Medina, XXTst session, 907th meeting, para. 12)

Congo (Democratic Republic of)

With regard to the draft articles generally, he noted with satisfaction that
the Commission had not confined itself to recording the customary norms on the law .
of treaties but had proposed new norms to the General Assembly and to Governments.
In:.the view of hig delegation, those norms must be judged in the light of their
implications for, and repercussions on, the right of self-determination, the
equality of all States in the formulation of international law and the right of
each country to sovereignty and independence. A convention on the law of treaties
that gave proper heed to those three principles would do much to remove the
 anomalies of the past, when the simultaneous existence of large and small, strong
and weak States had resulted in the conclusion of hundreds of unequal treaties.
(Mr. Mutuale, XXIst session, 909th meeting, para. 38)
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Cuba

In general, the draft articles had been carefully drawn up, and they set out
systematically all the necessary elements for the progressive development and
codification of the law of treaties, following the lines laid down by experience
and doctrine. Regarding past experience, it should be remembered that established
usages and practices reflected to an overwhelming degree a long tradition that had
served the purposes of the dominant Powers, which had tried to impart to
stipulations imposed on small and weak States by severe and unjust pressure the
status of universally accepted rules.

(Mr. Alvarez Tabio, XXIInd session, 974th meeting, para. 20)

Mr. Jacovides congratulated the International Law Commigsion, particularly
ita Chairman and Special Répporteurs, on its work relating to the law of treaties,
vhich had not been confined to codification but had included elements of
progreasive development.

(Mr. Jacovides, XXIst session, 910th meeting, para. 43)

In general, the final draft articles constituted a sound basis for discussion .
with a view to the adoption of a convention. ‘

(Mr. Jacovides, XXIInd session, 980th meeting, para. 53)

Czechoslovakia

- So far as the law of treaties in particular was concerned, Ehe
International Law Commissiop] had... been doubly right in prerering draft articles

capable of serving as the basis for the conclusion of a legally binding instrument

Rat
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rather than a mere expository code. That procedure also had the advantage of
allowing all the new States to participate directly in the formulation of the norms

of treaty law,
(Mr. Potocny, XXIst session, 906th meeting, para. 9)

His delegation approved of the essentially pragmatic approach of the
International Law Commission in endeavouring to seek practical solutions compatible
with the general nature of treaties and extensive State practice. Although the
subject-matter lent itself to controversy, the Commission had largely succeeded
in its task. Both in content and in form, the draft articles on the law of
treaties represented a noteworthy contribution to the progressive development
of that branch of international law and provided a sound basis for a convention....

.+« Any radical change in the structure of the draft might lead to a
 deadlock and delay the work of codification indefinitely.

(Mr. Smejkal, XXITnd session, 976th meeting, paras. 19, 28)

.+.the draft prepared by the Commission as a whole significantly contributes
both from the viewpoint of its contents and form to the progressive development
of the respective branch of international law and represents a solid foundation
. for the work of an interunabtional diplomatic conference which is to prepare an
international convention on the law of treaties.

(Note verbale of 15 August 1967 from the Chargé d'Affaires a.i. to the United
Nations (A/6827, p. 8)) |
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T »
Dahcme)

Mr. Adjibade said that the draf't articles prepared by the International Law
C\ommission represented an important contribution to the codification of the law of
treaties and the progressive development of interrational law (see £/6309).

His country, like many of the new States, took a particular interest in the law
of treaties and believed that all Stuates should participate directly in its

codification....
(Mr. Adjibade, XXIst sesgion, v12th meetins, para. 7)

FEeuador

Mr. Alcivar said that the final draft articles con the law of treaties
(see A/6309) constituted not only a valuable work of legal ccience but an important
contribution to the codification and progressive development of international law.
In many respects they broke the old moulds of traditional law to make way for new
principles consonant with the reality of the times, which demanded a more equitable
legal order for the international ccmmunity....

His delegation supported the propesal that the preamble to the convention on

the law of treaties should stresgg the rule pacta sfunt zervanda and urged that it

should also stress other basic principles, including those concerning the use of
force and violation of the norms of jus copens as causes of the nullity of

treaties. The preamble not only served to interpret the document but was, to

some extent, a source of legal oblipgntions. There were in the world many

agreements which had despoiled weak countries of territory or imposed economic
burdenz on them. Those unjust instrumente - the fruite of furce - could not endure.
The ancient rule that no one ought to enrich himself at another's expense was

§ti1l valid.

(b . Aleivayr, XXIst session, Olhih meeting, paras. 18, 35)
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Finland

The latest dréft'articles on the law of treaties prepared'by the International -
Law Commission can, in general, be considered quite satisfactory. They are the
‘result of negotiations, in which the observationg on previous drafts have been
taken into account,,...

Although the treaty under preparation is especially intended as a codification
of the law on treaties, it contains some provisions referring to the sphere of
customary internaticnal law. In article 34 it is stated that a rule set forth in
a treaty can become binding upon a third State as a customary rule of international
law. Articles 50 and 61 deal with a norm of general international law which may
also enter into the sphere of customary law. Thus the importance and influence of
the customaky international law is in this regard confirmed by the treaty.

Ag the treaties and customary law are of eqgual importance as sources of
international law, one may ask whether it was necessary to include the provisibns
of customary law in the treaty under consideration.

(Note verbale of 11 July 1967 from the Permanent Representatlve to the United
Nations (A/6827, p. 18))

France

Mr. Jeannel said that he was glad to see that the International Law Commission,
having surmounted most of the obstacles in its path, had succeeded in drawing up
the draft articles on the law of tréatieq (see A/6309 , Wwhich, taken as a whole,
. represented -a most constructlve contribution to the codification of international
law; His delegatlon had been particularly impressed by the fact that the Comml sion
had almost always succeeded 1n formulating precise rules while maintaining the
flexibility that was indispensable if States were to retain their full sovereignty
and continﬁe to play their essential role in the formation of international law.

The draft articles formulated a series 6f‘rules among which States could
choose, but indicated which rule should apply if the parties to a treaty

© deliberately or‘involuntarily omitted certain clauses, such as those relating to

/oo
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ratification, accession, termination, duration or revision. That was a wise
procedure, because the absence of such clauses tended to provoke disputes. His
philosophy in the matter could be summed up as follows: States, in full
gsovereignty, determined the economy of the treaties that they concluded; if

they refrained, whdlly or partially, from doing so, it was because they agreed

to the application of the rule, or the several rules, provided in the proposed
articles. That was why the French delegation could not quite see why the
application of provisions that were in such close conformity with the requirements .
of positive law and reason should be restricted to certain categoriés of treaties
or certain clauses of those treaties.

(Mr. Jeannel, XXTst session, 910th meeting, paras. 52-53)

Mr. de Bresson said that the draft articles on the law of treaties prepared
by the International Law Commission (A/6309/Rev.l, part II, chap. II) seemed
destined to become a general convention which, being above treaties in the hierarchy
of law, would, in the eyes of the international community have the standing of a
veritable constitution.

It was important to distinguish between separate aspects of the draft
articles. PFirst, they represented to a very large degree a work of codification,
and in that category might be placed part I (Introduction), part II (Conclusion
and entry into force of treaties), part III (Observance; application and
interpretafion of‘treaties), part IV (Amendment and modification of treaties),
the provisions of part V dealing with the termination and suspension of the
operation of treaties, and part VII (Depositaries, notifications, corrections
and registration). Subject to some modifications or technical improvements, the
French delegation had no fundamental objections to those clauses.

(Mr. de Bresson, XXIInd session, 969th meeting, paras. 1-2)
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Ghana

...the codification of the law of treaties,... was of particular importance
at the current time when so many new States had recently become members of the
international community. The conclusion of a multilateral convention would give
those States the opportunity to participate directly in the formulation of the law,
which was extremely desirable if the law of treaties was to be placed on the
widest and most secure foundations.

The Commission could not have found a better justification for its work and
- all the countries that had just shaken off thercolénialist yoke were delighted
with its achievement, for they saw in it proof that international law was becoming
a set of legal principleg that applied to all countries and not simply to a few
favoured States. In that connexion, he pointed out that most African countriesg had
been colonized as a result of "gin-bottle" treaties concluded between African
chiefs and the colonial Powers, which, whenever it sulted them to do so, elevated
those treaties to the status of solemn international agreements or reminded their,
luckless parthers that the agreements which they had thus concluded had no standing
in international law.

In its draft articles, the Commission had aimed primarily at the stabilization
of the international legal order.

On the credit side,... the Commission's work on the draft articles
.constituted both codification and progressive development of international law....
«.. His delegation, while praising the Commission's efforts to ctabilize
the international legal order, would like it to fill in the lacunae to which he
had just drawn attention and take a position on the controversial points of the

law of treaties. '. : |
(Mr. Van Lare, XXIst session, 905th meeting, paras. 9, 10, 11, 12, 13)

Guinea

The advent of the draft articles filled a great gap in the evolution of
modern international lew, since the rules governing that area of the law had

originally been laid down at a time when national sovereignty was the privilege

/on
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of & small group of States. Most treaties concluded in that period reflected the
gnequal relationship between the parties. However, since the emancipation of
the countries that had once languished under the colonial yoke, it had become
necessary to establish new relations more in keeping with the realities of
contemporary life. That noble task had been accomplished by the International
LaW'Commission.

(Mr. Savane, XXTInd session, 982nd meeting, para. 26)

N
Honduras

With regard to thé draft articles on the law of treaties contained in the
report of the International Law Commission on the work of its eighteenth session
(A/6309/Rev.l, part II, chap. II), his delegation felt that the topic still
required further study. |

(Mr. Cadalso, XXIInd session, 975th meeting, para. 12)

Hungary

Mr. Prandler‘congratulated the members of the International Law Commissgion
and, in particular, the Special Rapporteur and ﬁhe Chairman for the important
work they had accomplished in preparing the draft articles on the law of treaties.'
It was true that in eighteen years the Commission had already shown on several
occasions how capable it was of carrylng out successfully the tasks entrusted to
it; but the present undertaking had been especially delicate and difficult, for
the field concerned was one in which practice, precedent and dcctrine were
particularly complex.

(Mr. Prandler, XXIst session, 907th meeting, para. 2)
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Mr. Prandler thanked the International Law Commigsion, and in particular
Sir Humphrey Waldock, for the tremendous work they had done in preparing the
draft articles on the law of treaties (A/6309/Rev.l, part II, chap. II). The
text constituted a satisfactory basis for further discussion and the eventual
conclusion of a convention.

(Mr. Prandler, ¥XIInd session, 978th meeting, para. 1)

India

...the Trime merit of the draft articles was that they offered a solution

based on legal logic and the criterion of general acceptability. The reports in
| which they were contained had been intended to be as comprehensive as possible
but without any sacrifice of preciseness.

Moreover, the proposed codification provided a proper balance between lax lata

and de lege ferenda considerations. Over-emphasis of one or the other aspect might
have 1l:d to misunderstandings ahd misapprehensions, having regard in particular

.to the fact that new States were anxious to know what the law was before agreeing

- to develop it as it ought to be. There was, of course, unanimous agreement that
‘any attempt at codification must involve the developmental process. The codifier
ineviﬁably filled in gaps and amended the law in the light of new developments.

The Indian delegation, for its part, was glad to see that the draft articles
 represented a judicious combination df the two elements and that those of

“thelr provisions which related to the progressive development of international

: law‘wefé both justified and necessary.

It was also a source of satisfaction to his delegatién that articles 26, b
and 50 of the draft, together with the commentaries on them, proclaimed the
pre—eminencé of the Charter in relation to the law of treaties, in view of the
important part the United Nations could play in prombting the future development

 of world order.

(Mr. Singh, XXIst session, 906th meeting, paras. 2, 3, 4)

i
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Differences of opinion exisgted about the scope and the wording, in the draft
of the rules on reservationg, interpretation, rights and obligations of
third States, invalidity due to error, fraud and coercion, conflict with

sus_cogens, denunciation of treaties containing no provision regarding terminationm,
cupervening impossibility of performance, fundamental change of circumstances, and
the procedure to be followed in cacges of invalidity, termination, withdrawal from
or suspension of the operation of a treaty. .dmittedly, the draft articles were
by no means perfect, because of the imperfections existing in customary
international law and State practice in that regard. The Commission had tried to
nake its draft reflect new developments and, on the wi.ole, it had struck a

judicious balance between lex lata and lex ferenda.,,., In controversial matters,

the Commission had stated a rule in general terms, to the extent that it was
found acceptable to a majority of States, and had left ite full content and
application to be worked out by Ztate practice and decisions of international

tribunals.
(Mr. Rao, XXIInd session, 9Y79th meeting, para. 13)

Iran

The text before the Committee marked an unprecedented advance towards the
codification and progressive development of international law. Nevertheless, it
could not be regarded as a perfect instrument.

(Mr. Fartash, XXIst session, 913th meeting, para. 2h)

Iraq

- The Commission's most significant contribution to the codification of
international law and its progressive development was its draft articles on the
lav of treaties (see A/63%09). They were of particular importence at a time when
the international community had taken into its ranks new members to which the
conclusion of a multilateral convention would offer an opportunity to participate

dlrecﬁly in the formulation of the law of treaties.

e
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His delegation believed in the existence of certain overriding rules which
were egsential to safeguard the interests of the international community....

..,the draft és a whole was a very good basis for congideration by the
proposed diplomatic conference which should be able to remedy some defilclencies.

(Mr. Al-Anbari, XXIst session, 913th meeting, paras. 6, 7, 8)

Israel

On the substance of the draft articles, he first strongly urged that they te
examined not only from the point of view of what they omitted but, above all, frar
the point of view of what they contained. More important, it must always be borns
in mind that they were closely integrated and conétituted a single whole....
Secondly, his'delegation attached considerable importance to paragraph 55 of th:
Commission's report (see A/6309). That paragraph had been included very
deliberately and should not be regarded as a mere routine statement. It had
important political implications; for it meant that each provision must be
considered on its own intrinsic merits, in its context in the articles as a whoi#
and in the light 6f the requirements of contemporary international scciety, and
not on the basis of preconceived and possibly outdated notions of what the law
wag or purely idealistic conceptions of what it ought to be. It also seemed
premature to divide the articles into categories and attach to them epithets
having a doctrinal nusnce, for that might easily deflect attention from the resi

issues that the articles posed.

(Mr. Rosenne, XXIst session, 909th meeting, para. 14)

As stated by the Belgian Government in its comments on the draft articles
(see A/6827, p. 4), the Commission had succeeded in extracting from the very
general and .extremely complex material of the law of treaties a set of clear

abstract‘principles which appeared to be generally acceptable to most States;

/o
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yet it was in that very fact that his delegation saw the challenge which the
fortheoming diplomatic conference weuld present to contemporary diplomacy.

(Mr. Rosenne, ¥XTInd seseion, &Thth meeting, rara. 13)

... The draft articles on the law of treaties (see 4/63%0%) were unquestionably
2 masterly achievement; not only were they the preduct of long and laborious
effort, but they gave evidence, liret and foremost, of the spirit of co-cperation
that had prevailed in the Internaticnal Law Commiesion....

. However, the draft articles in their present form were not yet an expression
of the will of States, which must put the finishing touches to them vefore they
could be adopted in the form of an interrational convention.... In the Japanese
fovermment's view, the purpeose of any codiiication wag to dafine rules of
international law and build them inte a barponicus ernd balanced system of precice
end easily applicable provisicons. Hewever, there was e lipit, particularly in
the codification of the law of treatice, boyord which custemary law and the
develomment of international practice should e allowed to operate. If arbitrary
gpplications which might be detrimental te the legitimate interests of the parties
and the stability of rclationg among States were to be prevented, the provisions
of any international conventiun on the law of treaties must be precise and
balanced.

The draft articles invoked certairn juridical notions, such as that of
peremptory norms and that of fundamental change of circumstances; and their
Provisions referred to ideas, such as the object and purpose of treaties, fraud,
error and coercion. But some of those ideag, although the draft articles invested
them with important legal effects, were not defined with the necessary precision.
Also, in connexion with the settlement of contlicts which might be caused by the
8pplication or interpretation of those provisions, the text went no further than
to state that the rarties should seek a solution by the means indicated in

frticle 33 of the United Nations Charter - which would not appear to be enough

/...
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to ensure objective solutions. The provisions éoncerning an aggressor State were
similarly inadequate. His GoVernment, therefore, would prefer to remove from the
draft any ideas or provisions that might upset the balance of the text as a whole
or introduce an element of uncertainty....

(Mr. Tsuruoka, XXIst session, 91llth meeting, paras. 1, 2, 3)

Kenya

s Zihe drafﬁ7 articles, which had been drafted after mature reflection and
careful consideration of all views submitted by States, offered the proposed
conference a good basis for discussion, but care must be taken not to subject them
to hasty amendment. .

(Mr. Mwendwa, XXTst session, 913th meeting, para. 36)

Kuwait

... Codification of the law of treaties was of particular interest to

- Governments and international organizations, which were_frequéntly faced with
problems created by the absence of uniformity in the rules and practice of States.
The work of the International Law Commission had the great merit of shedding new
light on the procedures for contracting and enforcing international legal
obligations.

(Mr. Al-Jasem, XXIst session, 9llth meeting, para. 38)

Liberia

- Mr. Brewer said Qhat the preparation of the draft'articles on the law of
treaties (see A4/6309) was one of thé Tnternational Law Commission's most cutstanding
accomplishments. inasmuch as treaties regulated man's behaviour in his relations
with his fellows, their importance.in international law could not be stressed too

greatly.

(Mr. Brewer, XXIst session, 912th meeting, para. 1)
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Libya

Mr. EL Sadek said his delegation ccngidered that the draft arvicles prepared

py the Commission constituted a satisfactory basis for the proposed convention on

the law of treaties.
(Mr. E1 Sadek, XXTInd session, 980th meeting, para., 22)

Mali

Mr. Koita congratulated the International Law Commission on the draft
articles on the law of treaties (see A/6309), which would constitute a solid
basig for a general convention reflecting modern trends in international law.

(Mr. Koita, XXIst session, 9luth meeting, para. 36)

Mongolia

The Commission's reports and the draft articles that it lLiad prepared
(4/6309) constituted an excellent basis for the work of the forthcoming conference
of plenipotentiaries.
(Mr. Khashbat, XXIst session, 9llth meeting, para. 31)

Mr. Khashbat said that the draft articles on the law of treaties prepared by
the International T.aw Commission were, on the whole, a sound basis for an
international convention.

(itr. Khashbat, XXTInd session, 976th meeting, para. hl)
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Netherlands

++. His delegation had been particularly impressed by three things: first,
the coherence of the articles as a whole, which made it difficult to decide on a
natural division of the material for its allocation to different commi%tees;
second, the special character of the law of treaties as compared with other topics
of codification, such as the law of the sea or the law of diplomatic and consular
intercourse; and, third, the fact that the current draft, in its totality, appeare:
to touch upon problems of fundamental significance not only for the law of
treaties but for international law as a whole. In the latter connexion, it was
sufficient to mention the existence and effect of peremptory horms, the
consequenceg of the‘prohibition of the threat or use of force, the role of
estoppel and silent consent, and the relation of treaties to law from other
sources, such as international custom and national constitutions.

If the law of treaties was considered as an indivisible whole, it would
hardly seem possible tb decide on the codification and progregsive development of
only one or geveral parts of it, as had been done in the case of the law of
the sea....

(Mr. Tammes, XXIst session, 903rd meeting, paras. 11, 12)

... Comparing the present draft articles (A/6309/Rev.l, part II, chap. II)
with the former drafts, his delegation was of the opinion that there had been an
improvement both in matters of substance and in formulation. However, while some"
ambiguities had been taken out and some formulations had been made more precise, :
some misgivings still remained....

The present draft could be said to rest on two pillars: one was consent, an@
the other was the principle of good faith. Apart from the impact of article 50
concerning rules of jus cogens, the autonomy of the will of the parties remained '
the overriding feature of treaty law. However, as soon as consensus had been

brought about, more objective criteria came in, and the autonomy of the will

s
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might not lead to arbitrariness and insecurity. In some instances (e.g.,
articleg 2L, 25 and 32), there was a presumption of consent.

In the case of such legal presumptions, the principle of good faith was
already involved. ‘

(Mr. Kooijmans, XXITInd session, 977th meeting, paras. 1, 2, 3)

Nicaragua

Mr. Montenegro Medrano said that his delegation approved the draft articles
on the law of treatieg which set forth standards based on the just principle of
the juridical equality of States.... -

The draft articles would certainly provide the conference responsible for
drafting the convention on the law of treaties with a satisfactory basis for its
work.

(Mr. Montenegro Medrano, XXIInd session, 978th meeting, paras. 9, 10)

Mr. Ogundere said that the draft articles on the law of treaties fulfilled two
functions. The first was to protect the weak States against the strong: that was
the aim of part V, section 2 (Invalidity of treaties), in particular articles 45-50,
and also of part V, section 3, in particﬁlar article 61 dealing with the emergence
of a new jus cogens. The second function was toc act the part of an impartial
umpire seeing to it that the treaty obligations and rights of States with regard

to treaties they had concluded were upheld: such was the aim of article 23

(Pacta sunt servanda) and, inter alia, articles 10-20. The forthcoming conference
of plenipotentiaries would have the task of conciliating those aims with a view
to the conclusion of an international convention on the law of treaties.

That objective had been shared by the International Law Commission in the
accomplishment of its magnum‘opus which was a landmark in the progressive

codification and development of international law. The meeting point of the two

/...
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functions was part V, section 4 which dealt with the procedure to be followed in
cases of invalidity, termination, withdrawal from, or suspension of the operation
of a treaty. It appeared that that arrangement would throw those two purposes
into a melting pot and that might create more problems than it would solve, His
delegationlwould rather favour an arrangement whereby a "mosaic" would be created.
That would ensure that, by agreeing to be parties to a treaty, States intendéd to
act in good faith, whenever difficulties or misunderstandings arose, to maintain
a treaty that was mutually beneficial to them, by having recourse to the procedure
laid down in that treaty for the removal of the causes of friction arising from
its application.

(Mr. Ogundere, XXIInd session, 978th meeting, paras. 11-12)

Peru

Mr. Belaunde said that although he recognized the value of the International
Law Commission'!s reports and of its work on the law of treaties he felt that
certain basic questions might have been gone into more thoroughly.

(Mr. Belaunde, XXIst session, 907th meeting, para. 26)

BN the drafﬁ7varticles constituted a remarkable set of doctrinal provisions
designed to harmonize international law on the subject with new elements; but they
did not indicate how treaties came into being, what combinations of circumstances
led to their conclusion or what effects their Signatufe‘entailed; To separate
treaties'from.fhe sociélogical context thatLdetermihed their creation and
influenced their éxecutioh was to engage in‘a'purely abstract exercise, which

could not satisfy the legal conscience,

(Mr. Belaunde, XXIst session, 915th meeting, para. 14)
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Poland

The International Law Commission... could not have undertaken to codify the
~ law of treaties without having meditated on the very foundations of contemporary
\ international law. In so doing, the Commission had isolated a number of principles
Which were the pillarg of its codification structure. They included the principle
of the equality of States before the law and its corollary, the trend towards
wniversality of treaties; the recognition of the ever—'changing conditions of life
and of the need to adapt the law to them and therefore to construe instruments
concluded Between States in a manner conducive to international co-operation;
recognition of the existence of peremptory norms of general international law; and
. finally, the principle of good faith, on which all legal relationships were founded.
The principle of egquality was evident in draft article 5 and its implicatidns
vere evident in articles 25, 30, 33, 48 and 49. It was reflected in the statement
that ‘every State possessed capacity to conclude treaties, that fraud and coercion
invelidated the consent of a State and that any treaty was void if its coneclusion
had been procured by the threat or use of force in violation of the principle of
the Charter of the United Nations. That last provision was a new element which
had given rise to fears that it might encourage unjustified allegations of
coercion or that the rule might be ineffective because the same threat or coercion
by which the conclusion of the treaty had been procured might also help to procure
its execution, whether or not the law considered it valid. Such fears, however,
seemed to be unfounded. Equality before the law and the equality of the parties
to a treaty were part and parcel of lex lata. The variety of circumstances in
vhich treaties were concluded and the different motives of the parties must not,
of course, be overlooked. But what was essential, at a time when big and small
Powers existed side by side, was to prevent a treaty frbm legalizing gross
differences between a party's obligations and its rights and thereby perpetuating
an imbalance to the detriment of the sovereign équality of States. It had taken
jurists‘a long time to condemn unequal treaties or even to recognize their
existence and the International Law Commission had taken a great step forward in -
applying the principle of equality to the very conditions under Which a ti«eaty,

‘was concluded....



A/CONF.39/5(Vol. I)
English «
Page 36 Draft articles as a whole

Lastly, the concept of good faith, which was perhaps the most important of
all, ran through the whole text of the draft articles, from the obligation of &
State not to frustrate the object of a treaty prior to its entry into force

through the application of the principle pacta sunt servanda to the methods of

interpretation. All jurists agreed that at each stage of its life, a treaty
should be applied in accordance with its purposes and objectives.

(Mr. Lachs, XXIst session, 913th meeting, paras. 9, 10, 18)

The Government of the Polish People's Republic duly appreclates the importaszcs
of the work done by the International Law Commission and it believes that the
draft articles concerning law of treaties, as submitted by the International Law
'CdmmiSSion, will constitute useful base for future consideration by diplomatie
conferences devoted to this problem.
’(Letter of 3% August 1967 from the Permanent Representative to the United Nations

. (4/6827, p. 23))

Romania

...his delegation believed fhat the preanble to the proposed convention
should set forth the principles that should govern international relations. Iz
its view, the basic concept on which such relations must be founded was the right
of every State to direct its own affairs, free from all foreign interference.
(Mr. Flitan, X{Ist session, 914th meeting, para. 16)

.. .the draft articles on the law of treaties prepared by the Commission h#d
the merit of offering a solution which, while based generally on custom and on
‘State practice, could be termed not only codification in the classic sense of
the word but also progressive development of the law. The progressive elementz
étrengthened the draft articles by bringing them closer to the realities of
: céntemporary international life.

r
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His delegation considered th;e firal text of the draft articles a sound basis
for discussion by the conference on the law of treaties.... As the Chairman of
the Commission had said, the draft articles had been limited to the central core
of the law of treatlies because the Cocmmission had felt that, once the central core

had been settled successfully, it should be easier to expand the codification of

the law of treaties by additicns or adaptations, as had happened in the case of
diplomatic law.

The draft articles, although sound, were not free of defects., At the current
stage, however, he would comment on only a few aspects of the text. Firstly, the
preanble of the convention should ley down ethical and legal guidelines for the
conduct of States by restating the principles which ought to govern international
relations, namely, respect for the right of self-determinaticn, non-intervention
in the domestic affairs of States, equal rights of States, independence and
national sovereignty.

(Mr. Secarin, XXIInd session, §76th meeting, paras. 38-40)

Sierra Leone

Mr. Koroma stressed the great need of the modern world for a convention on
the law of treaties, if only to enable countries recently liberated from colonial
servitude to participate in the formuletion of a revitalized law, better adopted
to the conditions of the modern era than the traditional international law, which
was essentially European in origin and therefore somewhat colonialist. His
delegation was therefore happy to welcome the work done by the International Law
Commission in the field of the progressive development of international law and
the codification of the law of treaties.

An outstanding merit of the draft articles (see A/6309) was that the principle
of the sovereign equality of States was reaffirmed in all articles dealing with
acts or omissions of States in their.international relations. Thus, it was stated
that every sState possessed capacity to conclude treaties, and the fourth paragraph

of the commentary on article 5 made it clear that the word "State" was used with

the same meaning as in the Charter of the United Nations and in the Statute of
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the International Court of Justice, i.e., it meant a State for the purposes of
international law. However, the Commission had deliberately refrained from
endorsing the practice of some States of entering into treaties with countries
or territories which possessed less than full sovereignty, a practice that led
to obvious inequities.

(Mr. Koroma, XXIst session, 9Lllth meeting, paras. 43-L4)

. When embodied in a convention, the draft articles would undoubtedly
‘ prove to be a decisive step towards remedying the deficiencies in the existing
body of international law.... '

«+. The Commission had pfeferred to seek practical solutions congistent withk
the general nature of treaties and with the practice of States, rather than to
attenpt to settle doctrinal controversies.

(Mr. Cole, XXIInd session, 982nd meeting, paras. 22, 23)

Spaln

The draft articles on the law of treaties (see A/6309), prepared by the
expahded Commigsion, were now before the Committee, and they were excellent. For
the first time in the history of international law, a draft had been prepared

with the collaboration of all legal systems, ideologies, races and continents.
| Of course, the draft articles were not perfect, His delegation, like many others,
- desired some amendments to the draft articles and would submit them at the
forthcoming conference. |

(Mr. de Luna, XXIst session, 912th meeting, para. 33)
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Sweden

...the International Law Commission had succeeded in shedding light on many
problems and had helped tc develop new ideas. The technical quality of the work
accomplished was good, although it could still be improved. The Commission's
ayareness of the need for accommedation and ccmpremise had led it in scme instances
to draft rules without much legal content.

(4r. Blix, XXIInd session, 980th meeting, para. 6)

Syria

... His delegation hoped that after the four conventions already concluded on
the Law of the Sea, on the Reduction of Statelessness, on Diplomatic Relations and
Immunities and on Consular Relations, a convention on the law of treaties would
be added to written conventional law, which was the best source for the law
governing relations hetween covereign and equal States.

(Mr. Nachabe, XXIst session, ©06th meeting, para. 20)

The successive drafts submitted by the Commission, in the light of the
comments made by delegations in the Sixth Committee and the written ccmments of
Governments, showed & progressive improvement, reflecting the growing recognition
of the principle of the sovereign equality of States in international relations in
géneral ahd in treaty relations in particular. The development of international
lav in favour of greater eguality afforded better protection to the interests
of smaller and weaker nations, and although the progressive trend might cause some
dissatisfaction on the part of traditionalists within the larger and stronger
Powers, it was equally beneficial to those Powers. In the interest of peaceful
relations and harmonious co-operation among nations, his delegation urged those
who persisted in opposing the progressive development of the law to allow it

Jour

to take itg natural course.
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His delegation found the draft articles generally acceptable, since they
came close to meeting the minimum requirements which it considered necessary for
the protection of the interests of smaller and weaker nations in the process of
their national development. The present text could well serve as the basic
working document for the preparation of a convention at the forthcoming
conference.,

" (Mr. Sucharitkul, XXTTnd session, 976th meeting, paras. 11-12)

Tunisia

His delegation was gratified at the clarity, precision and excellent
organization of the draft articles. Those were necessary qualities in a legal
document that was to govern relations between States and would therefore be
subject to interpretation. ‘Some ideas which had been left fairly vague could,
no doubt, have been better defined or supplemented, but that might have given
rise td controversy....

‘ His delegation welcomed the fact that the draft expressed the rrinciples

of the strict equality of States parties to a treaty, independent will, free arnd
complete congent by parties and good faith in the execution of treaties; it had
always believed that those prineciples were basic to the law of treaties.

(Mr. Ben Aissa, XXIst session, 913th meeting, paras. 38, 39)

..+ He also wighed to repeaﬁ that, if its purposes were to be achieved, thsz
codification of international law must be based on three basic principles -
strict equality between the States partiés to a treaty, the free will and the
free and full conéent of the contracting parties and, lastly, good faith in the
~ execution of treaties. In the view of the developing countries, which still
vividly remembered the treaties forced upon them, those principles, even if self-

evident to some; needed to be vigorously reaffirmed. The Tunisian delegation usg.

R
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tnerefore pleased to note that they had been formally stated in the draft articles

prepared by the International Law Commission (4/6309/Rev.l, part II, chap. II).

(Mr. Gastli, XHTInd session, 98lst meeting, para. 1)

Turkey

... The Commission's draft must be considered a monumental juridical work,

the provisiong of which, with respect to principle and detail, covered the various

questions arising in connexion with treaties at every mcment of their existence....
Subject to any comments it might have tc make on certain points, his

delegation considered that the text prepared by the Commission could serve as

the basis for the work of a diplomatic conference on the law of treaties.

(Mr. Bilge, XXIst session, 9O7th meeting, paras. 14, 19)

-

... In an endeavour to leave no point uncovered or unforeseen, the authors
of the draft had been led to introduce a number of innovaticns and to codify some
of the more controversial aspects of internaticnal law. The resulting text
contained provigions which went far beyond existing international law, and indeed
beyond the most advanced scientific thinking.

... Many provisions in the draft articles were controversial, and it would
be better not to press for the inclusion of those which did not command the
general acceptance that was necessary for the establishment of any rule of
international law., A smaller convention would be no less useful and would serve
to elucidate and consolidate many of the rules governing the law of treaties.

(Mr. Miras, XXIInd session, 980th meeting, paras. 17, 21)
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Ukrainian Soviet Socialist Republic

Mr. Yakimenko said that he was pleased to see that after several years of
hard work the International Law Commission had gucceeded in preparing a series
of Araft articles on the law of treaties, which although not perfect in every
respect constituted a most useful basis for discussion at the conference of
plenipotentiaries that would have the task of drawing up a convention on that
subject.

(Mr. Yakimenko, XXIst session, 905th meeting, para. 1)

... The Ukrainian delegation considered the draft entirely acceptable and =
that it would constitute an excellent basis for the discussion on the conclusicm
of a convention on the law of treaties, because it faithfully reflected the
progressive trends in international law and in the practice of States....

The draft articles had the virtue of reflecting all legal systems and the
general aspiration o: peoples to secure observance of the basic principles of
' international law.

(Mr. Yakimenko, XXIInd session, 978th meeting, paras. 16, 19)

The oompetent authorities of the Ukraine find accepfable the draft articlissg
on'the law of treaties, as finally approved by the International I.aw Commission
at its eighteenth session, and consider that they may serve as the basis for
the conclusion of an international convention.

The competent authorities note with satisfaction that the draft articles
reflect to a considerable extent the progressive trends in contemporary |
international law and the treaty practice of the State.... |

At the same time it is to be noted that there are certain serious
defioiencies and extremély important omissions in the draft articles. To cite

~only one example, there is no provigion to the effect that general internatioﬁﬂﬁ,ﬁ
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ggreements should be open to participation by all States. A number of articles

require mOre precise drafting or additions and changes, which are of considerable

importance.
(Lepter of 27 June 1967 from the Ministry of Foreign Affairs (A/6827, p. 2k4))

Union of Soviet Sccialist Republics

...the Commission had prepared a draft which could serve as quite a sound
pasis for the elaboration and adoption of an international convention....

The draft articles contained many important propositions of the current law of
treaties, which, if consistently applied, should help to strengthen legality in
international relations and to develop peaceful relations among States in
accordance with the generally accepted principles and rules of contemporary
international law. He referred particularly to draft articles 23, 27, 49, 50,

67, 69 and 70. Of course, the draft articles were not the last word on the subject.
Jeveral important principles had not yet been included in them. The draft was
rather cumbersome and too detailed, contained many propositions that were

descriptive in characier and not necessary in practice, and thus needed to be
reworked and somewhat simplified.

(Mr. Khlestov, XXIst session, 910th meeting, paras. 17, 18)

The Soviet Union delegation considered the draft to be acceptable in general,
and believed that it would provide the conference with a sound basis for
discussion. It reflected the contemporary trends in State practice, while giving
a worthy place to the norms advanced by the United Nations. The draft also
included a large number of provisions of a dynemic nature, such as article 50
concerning treaties conflicting with a peremptory norm of general international
law, with its due recognition of the concept of jus cogens, whereby international

égreements of a colonial nature, in particular, could be declared void. The

Soviet Union representative was likewise glad to note the inclusion in the draft .

/...
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of articles 48 and 49, which voided treaties concluded under constraint;

article 62, which imposed observance of certain formalities on the party wishing
to terminate, withdraw from or suspend the operation of a treaty; and article 70,
which took up the very important question of aggression and laid down the
principle of the responsibility of the aggressor State in respect of treaties
which it had not signed. He dwelt on the need, in that connexion, of clearly
defining the concept of aggression.

(Mr. Kozhevnikov, ¥XIInd session, 97lst meeting, para. 7)

In the opinion of the competent authorities of the USSR, the draft articles
on the law of treaties could, as a whole, represent a suitable basis for
discussion at the international conference on the law of treaties.

(Note verbale of 21 July 1967 from the Permanent Mission to the United Nations
(4/6827, p. 25))

United Arab Republic

The draft articles before the Sixth Committee had been concelved as a‘complete

set of rules on the law of treaties proper (see A/6309). Some had criticized the

draft as being too complex and detailed, and as containing a number of rules of

a descriptive character and a number of abstract principles that would more
appropriately be included in an expository code than in a draft convention. His
delegation took the view that the draft, being so complete, would do much,
particularly through its eXpository articles, fo standardize the procedures for,
and the various. arrangements relating to, the conclusion of treaties....

The underlying thought, as well as the purpose, of the draft articles was
to adapt the traditional rules of international law to the United Nations Chartex
and to the fundamental principles and modern trends that it enshrined. The primacy
of the Charter was particularly apparent in the provisions of articles 26, 49 ang

50 and in those of article 62, paragraph 3, of the draft. That primacy was

/o
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.

gelf-evident, since the Charter, the product of the most profound and most durable
nistorical develorment of modern times, gave practical form to the fundamental
principles of general and universal international law, which voided those rules

of international law which were inccmpatible with them. Some of those principles
vere explicitly stated in the Charter; others were implicit, but essentially

Some had already been recognized in traditional law and had been given

present.
vider scope in the Charter; others might be regarded as entirely new,

His delegation was satisfied with the synthesis achieved in the draft between
codification and progressive develorment of the law of treaties....

(Mr. El.Erian, XXIst session, 91lth meeting, paras. 23, 25, 26)

———

Mr. El Araby said his delegation was satisfied that the draft articles
prepared by the International Law Commission constituted a sound basis for the
deliberations of the forthcoming conference of plenipotentiaries,

(Mr. Bl Araby, XXIInd session, 980th meeting, para. 41)

United Kingdom

The main achievement of the International Law Commission... was unquestionably
its draft articles on the law of treaties.... The quality of the work accomplished
was abundantly clear... even from preliminary study....

<+« Any convention on the law of treaties must contain provisions governing

such controversial guestions as reservations, jus cogens, rebus sic stantibus and

the interpretation of treaties. Such differences of view as might exist with
respect to those topics reflected differing philosophies with regard to the
nature of international law in general....

Ui Sinclair, XXTst session, 90Bth meeting, paras. 25, 26)
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Because of the great importance of the subject, treaties being the main tock
of international co-operation, the conference which was to prepare a conventiom o
the law of treaties must be a success. A failure, like that of the Conference
for the Codification of International Law held at The Hague in 1950 vhich failed
over a large part of its field, could have a most serious effect on the future
development of international law and the conduct of international relations....
In order to achieve the first aim, it might be necessary to leave on one
side topics where the state of the law did not yet make it possible to formulate
written rules, especially where views were deeply divided. Where State practice
had not fully developed or where it was dealing with situations which had rarely
« arisen, the conference might have no firm basis on which to lay down legal
provisions, 'and might create defective rules because of lack of actual experience.
That did not mean that his Government was against the progressive development of
international law. On the contrary, it might well be that a clearly established
rule of international law 6ught to be altered or an uncertain question ought o
be resolved by a convention appropriate to contemporary conditions. But the
progressive development of international law should still be based on a study &f
State practice. In that respect, his delegation considered that some of the
draft articles on the law of treaties (4/6309/Rev.l, part II, chap. II) covered
fields which had not been much explored in State practice and might not
therefore be ripe for codification; he referred, for example, to articles 30
to 34 (Treaties and third States) and article 41 (Separability of treaty
.‘provisions). The second aim, no less important than the first, namely, to
maintain the stability of treaties, was an essential element in the just and
orderly conduct of international relations, 7
While there was much in the articles adopted by the Commission which had &is
delegation's unqualified approval, there were certain areas to which the confersra:

would have to pay particular attention.

(Mr. Darwin, XXIInd session, 967th meeting, paras. 2, 3, L)

N .
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United Republic of Tanzania

The conference should pay special attention to the Commission's commentaries

' on the draft articles, which, if left in their present form, might be accorded

' a higher status than that of a supplementary aid to interpretation. Some articles

vere indeed meaningless without the commentary; redrafting might therefore be

- necessary, although that would lengthen the articles.

The conference would also have to decide whether tc spell out the content of

the more prominent concepts invoked by the Commission - e.g., pacta sunt servanda,

good faith and peremptory norms of international law - or leave that content to
be worked out in State practice and the jurisprudence of international tribunals.
- In so doing it would have to strike the balance between overelaboration and

~ vagueness. Further analysis might reveal that some concepts, such as the "good
faith" clause, were redundant and even harmful. 1In his delegation's view those

| concepbs might be a subject of special study.

(Mr. Maliti, XXIst session, 912th meeting, paras. 46-47)

United States of America

A convention on the law of treaties based on the draft articles prepared by

~ the International Law Commission could be the most far-reaching contribution to the

establishment of international law yet achieved; but it could also have an adverse

effect on the development of international law and on the maintenance of world

~ beace and security if, instead of strengthening the treaty process, it weakened

- 1t by clinging to obsolete ideas or by uncritically accepting as principles of

action untested theories of what the law should be.

(ir. Kearney, XXTTnd session, 977th meeting, para. 18)
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The draft articles, which reflect the thdught and care devoted to this subject
by the Commission, provide a substantial basis for the adoption of a conventiorn on
the law of treaties.

The United States Government approves the substantive appfoach adopted by she
Commission in a great many of the proposed articles. From the point of view of
drafting and technical detail it considers further improvement is possible and
will make detailed proposals for amendments of this character at the appropriate
time. In addition, it will make a number of proposals for substantive improvement
in certain articles....

The Govermment of the United States fully supports the development of a
universal international law of treaties. A convention on the law of treaties whicx
lays down definite, clear and reasonable rules, and which provides a procedure
that ensures the settlement of digputes regarding the application of those rules,
will be a notable contribution toward the building of a peaceful international

society. It is because of these great possibilities that the Government of the

. United States has directed attention to some weaknesses in the draft articles ic

the hope that the weaknesses will be corrected or eliminated. But if a conventizn
on the law of treaties is produced with provisions that are imprecise and wnelesr,
with language that conceals differences rather than resolves them, and with no
substantial procedural safeguards for settling disputeg, the result could be t&
 increase rather than reduce controversies among States, thus weakening the most

' cbhesive force in the interhational community - treaty relationships among
nations. |

(Note verbale of 2 October 1967 from the Permanent Representative to the United
Nations (A/6827/Add.2, pp. 2, 12))

Yugoslavia

Although his delegation regarded certain general aspects of the draft as
unsatisfactory, its structure and formulation followed a modern concept of
international law reflecting the existence or development of an international

legal order that took account of the wishes of States but was increasingly becoming

/i
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an objective entity that did not depend solely on those who contributed to its
creation, The broad outlook adopted by the Internatiocnal Law Commission had enabled
it to-give proper importance to the provisions relating, for example, to jus cogens,
the primacy of the United Nations Charter and the value of multilateral conventions,
without causing conflict with the articles that stressed the importance of the
wishes and consent of the parties. It was essential to recognize and asgess when
concluding and applying treaties, the various factors involved in the process of
establishing international obligations.

(Mr. Sahovic, XXTst session, 907th meeting, para. 21)

Mr. Sahovic said his delegation congidered that the text of the draft articles
on the law of treaties would provide an excellent basis for the work of the
forthcoming conference. The fact that it covered all or nearly all aspects of the
law of treaties gave grounds for hoping that the States participating in the
conference would be able to approve a final version of it in the form of a
convention.

(Mr. Sahovic, XXITnd session, 975th meeting, para. 1h4)

The Government of the Socialist Federal Republic of Yugoslavia has studied
the final text of the draft articles on the law of treaties prepared by the
International Law Commission of the United Nations and considers 1t, on the whole,
acceptable.... |

««« As a definitive text, this convention will undoubtedly constitute one of
the fundamental normative instruments of contemporary international law. It‘will
contribute to the development of international law and further enhance its role
and importance in the international community of today.

‘(Letter of 28 June 1967 from the Chief Legal Adviser of the Ministry of Foreign‘
 Affairs (4/6827, p. 27)) | |

.
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SECRETARY-CGENERAL OF THE UNITED NATTONS

The Secretary-General welcomes the work undertaken for the prdgressive
development and codification of the law of treaties, and is gratified that the
future conferéﬂoe on the subject will have for consideration as its basic text
the draft of impressive quality which has been prepared by the International Law
Commigsion. |
(A/6827/A3d.1, p. 10)

SPECIALIZED AGENCIES

Food and Agriculture Orgenization of the United Nations

The rules applied by FAO, as regards the Constitution of the Organization arnd
conventions and agreements concluded.within the framework of FAO, are laid down
in articles IT, XTIV, XVII, XIX and XX of the Constitution and rules XIX and XXI
, of the General Rules of the Organiiation'and in the Principles and Procedures
‘adopted'by~the FAO Conference with respect to conventions and agreements concluded
under articles XIV and XV of the Constitution.
‘ While the rules applied by FAO with respect to international instruments are
generally in line with those laid down in the draft articles of the law of
treaties, they do differ from the latter in certain respectsa....
(Letter of 7 July 1967 from the Legal Counsel of the Food and Agriculture
Organization of the United Nations (4/6827/add.l, p. 19))

favs
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International Labour Qrganisation

The rules applied by the ILO, as depository both of the constituent instrument
of the Organisation and‘of instruments adopted within the Organisation, differ in
certain respects from those laid down in the draft articles.

' First, certain procedures differing from those set forth in the draft articles
are laid down in the Constitution of the ILO. Thus it is the Constitution which
provides for the procedure of authentication of international labour conventions
by the signature of the President of the International Labour Conference and of
the Director-General of the International Labour Office - a procedure which is
applied also to instruments of aﬁendment to the Congtitution.

Second, certain procedures are provided for in standard articles of
international labour conventions. Thus, since 1927, international labour
conventions have contained provisions concerning their revision and the effects
of such revision which are more far-reaching than the rules concerning amendment
and modification of treaties contained in part IV of the draft articles.

Third, certain constitutional practices, derived from the particular sfructure
of the Organisation, have been evolved. Thus, the International Law Commission
pointed out in its report on the work of its third session (1951) that "because
of its constitutional structure, the established practice of the International
Labour Qrganisation, as described in the written statement dated 12 January 1951 of
the Organisation submitted to the International Court of Justice in the case of
reservations to the Convention on Genocide, excludes the possibility of
reservations in international labour conventions". Again that practice ig
applied also to acceptance of the obligations of the Constitution of the
Crganisation.

(Letter of lB-May 1967 from the Director-General of the International Labour
Office (A/6827/Add.1, p. 27))
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Chapter II

COMMENTS AND OBSERVATIONS ON PARTS, SECTIONS
AND INDIVIDUAL ARTICLES ‘

PART I - INTRODUCTION
ARTICLE 1

The gcope of the present articles

MEMBER STATES

Bolivia
See XXIst session, 909th meeting, para. 31, quoted infra under article 2.

Brazil

See XXIst session, 90Lth meeting, para. 24, quoted infra under article 2.

Bulgaria

_ Turning to the substance of the draft articles, he said thet their scope
should be defined more precisely. In general, his delegation agreed with the
limitations and resefvations on thé scopé of thé draft articles, as set forth in
articles 1, 2 and 3; but it felt fhai, if the proper object of the draft articles

vas, ratione materiae, only the written treaties concluded between States, that

Jean
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should be stated in article L, which dealt specifically with the scope of the draft
articles,. thus bringing that article into conformity with the definition‘of‘a treaty
contained in article 2 (1) (a) and with article 3 (b) concerning international
agreements not within the scope of the present draft articles. Although their
scope extended only to written treaties, some particular references to the rule

of tacit or implied consent which produced legal effects under certain conditions
were to be found, for example, in article 17 (5), article 26 (3), article 38, and
article 62 (2). It should, therefore, be made clear that, although the draft
articles did not relate tn unwritten agreements or to different forms of tacit
consent which might produce legal effects, they did not affect the legal force of
such agreements or the legal effects of implied consent.

(Mr. Yankov, ¥XXIInd session, 979th meeting, para. 3)

The Government of the People's Republic of Bulgaria considers that, at the
present stage, the codification of the law of treaties should relate to treaties
concluded between States, and notes that the draft convention has been drawn up
on those lines. The fact that the scope of application of this draft has been
restricted to treaties concluded between States in written form is also to be
commernded .

(Note verbale of 17 August 1967 from the Permanent Mission to the United Nations
(4/6827/833.1, p. 5)) |

Ceylon

oes [Eﬁe delegation of Cey1c§7 was sorry to find that unlike the American Law
Institute, for instance, which places no limitation on the scope of its draft by
reason of the form of the agreement, the International Iaw Commission, for a variety
of reasons, not all of which in his delegation's view were well founded, had
excluded from its draft both oral international agreements and agreements to which

en international ofganization was a party. It was true that in international

/o
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practice agreements were usually in written form; on the other hand, agreements
with international organizations were of particular importance to the developing
countries. To the extent then that the International law Commission's draft
appeared to be dominated by the traditional scope and arrangement of international
law, his delegation wished to place on record its disappointment.

(Mr. Senmuganathan, XXIst session, 908th meeting, para. 3)

Costa Rica

The Commission had wisely decided to limit the scope of the draft articles te
treaties concluded between States in written form. The conclusion of agreements
by other subjects of international law, such as international organizations, was
sui/generis and required a different set of rules.

(Mr. Tinoco, XXIInd session, 982nd meeting, para. 46)

Cyprus

The Commission,... had adopted the line of least resistance as far as the
scope of its work was concerned, as was clear from its report (see /6309,
paras. 28-35). The omission of such aspects of the law of treaties as treaties
other then those concluded between States, treaties other than those in written
form, the effect upon treaties of the outbreak of hostilities and the law of State
succession as 1t affected treaties might have been dictated by considerations of
feasibility, but many would have preferred a more liberal approach, particulerly
with regard to the matters of treaties concluded between States and international
organizations, and of State succession.

(Mr. Jacovides, XXIst session, 910th meeting, para. 43)
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... Regarding [Ehg scope [5f the draft article_s] , the Commission had adopted

the line of least resistance, as evidenced by the omission of such aspects of the

law ©
outbreak of hostilities, and the law of State succession in respect of treaties.

£ treaties as treaties not in written form, the effect upon treaties of the

- Many delegations might have preferred a more liberal approach. However, his
 delegation fully accepted Sir Humphrey Waldock's explanation that the draft
articles covered as much ground as was likely to be manageable at the first stage
in the codification of the law of treaties, and trusted that it would soon be
possible to expand the codification by additions or adaptations.

(Mr. Jacovides, XXITnd session, 9€0th meeting, para. 53)

Czechoslovakia

His delegation endorsed the Commission's express decision to confine the
scope of the articles in the draft to treaties concluded between States only, to
the exclusion of international agreements concluded between States and international
organizations or between two or more international organizations.

(Mr. Potocny, XXIst session, 906th meeting, para. 10)

-

In principle, Czechoslovekia agreed with the scope accorded to the draft
articles and thought it wise to remain on firm ground and expand the codification
of the law of treaties by subsequent additions or adaptations. As the Chairman of
the International Law Commission had remarked, the Commission seemed to have been
right in thinking that the draft articles already covered as much ground as was
likely to be manageable at the present initial stage of the codification of the
topic,

(Mr. Smejkal, XXTInd session, 976th meeting, para. 20)

Jer.
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Under paragraph (b) of article 3, the draft relates only to treaties
concluded between States in written form. It is recommended therefore that the
provision of article 1 be made more accurabte and worded as follows: "The present
Convention relates to treaties concluded between States in written form.”"

(Note verbale of 15 August 1967 from Chargé d'Affeires ad interim to the United
Nations (A/6827, p. 8))

Dahomey

The Commission had seen fit to limit the scope of those articles to treaties
concluded between States, thus excluding treaties between States and other subjects
of international law. Although it respected the reasons given by the Commission
for that limitation, his delegation felt that special consideration sghould be giwven
to international organizations, which were playing an increasingly important role
in the world community.

(Mr. Adjibade, XXIst session, 912th meeting, para. 8)

Ghana

... His delegation fully appreciated the limitations trat the Ccﬁmission had had
to place upon itself and the difficulties it had encountered in trying to draft

articles that would meet with general approval. To achieve that end, 1t had hed

-to decide, as it stated in paragraph 28 of its report, to limit its draft to
treaties concluded between States, to the exclusion of treaties between States anﬁ;
 other gubjects of international law, treatiés between such other subjects of
international law and internationsl agreements not in written form. It was in

that decision that both the success and the failure of the Commission lay. Thus,
the latter had shelved certain controversial areas of treaty law, such as the
effects of the outbreak of hostilities on treaties, the question of State |
fespdnsibility and the application of treaties providing for obligations or rightsi
to be performed or enjoyed by individuals. ‘
(Mr. Van Lare, XXIst session, 905th meeting, para. 11)
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Buangary

His delegation wished,... to state... that it approved the Commission's
decision to limit the draft articles to treaties concluded between States.

(Mr. Prandler, XXIst session, 90Tth meeting, para. 3)

India

The formulation of the draft articles in the Commission had been possible
only as the result of a series of compromises on the controversial aspects of the
law of treaties and the total exclusion from their scope of some of the difficult
aspects, such as oral agreements between States, agreements between States and
international organizations, and questions regarding State accession.

(Mr. Rao, XXITnd session, 979th meeting, para. 10)

Iran

««.the Coumission itself, in the soction of its report relating to the ccope of
the articles, enumerated the omissions that it had been unable or unwilling to
remedy. The Commission's decision to deal only with treaties concluded between
States, to the exclusion of those concluded between States and other subjects of
international law, and not to deal with international agreements that were not in
written form was understandable. It was in conformity with the principles of
international law and the established practice of the International Court of
Justice, since an agreement could not constitute a treaty for the purposes of
Article 36 of the Statute of the Court and of the declarations of acceptance of
the Court's jurisdiction unless it was in written form, it created a commitment,
namely, & new obligation governing public international relations, and it wes
registered in accordance with Article 102 of the Charter.

(. Fartash, XXIst session, 91%th meeting, para. 24)
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Israel

See XXIst session, 974th meeting, para. 13 quoted infra under article 2.

Kuvait

ees The Ccnm1551on 8 work was not yet crmplete.... Not only had it decided to
treat separately the question of the succession of States and that of the
international responsibility of States, but it had failed to include in its draft
a topic of growing importance: that of treaties concluded between States and
other subjects of international law or between subjects of international law other
than States. The Commission shouid give priority to that matter if its work was
to be complete.
(Mr. Al-Jasem, XXIst session, 911th meeting, para. 39)

Iiberia

-_[ﬁisdelegatiq§7had hoped that the draft articles would include many matters
partially considered by the Commission. In particular, it would have liked the

treaties of international organizations to be included in draft article 1. The
codification of the law of treaties should be broad enough to include all forms of
treaty. It seemed cumbersome to have two conventions - one on treaties concluded
between States,.and the other on treaties concluded by other subjects of
internationai law ~ .when one convention could cover all such treaties. If no
secqnd convention was contemplated, his delegation wished to know what rules woulsd
govern treaties between International organizations and States. If it was lack of
~time which had prevented tle Commission from including the matter in the drafid
articles, his delegation would prefer to have the Commission continue its
consideration of the topic until all aspects of treaty law were contained in one
set of draft articles. Hﬁs Government did not favour the fragmentation of a topie
among & number of conVenﬁions.

(Mr._Brewer, XXIst session, 912th meeting, para. 2)
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Romanis

The Commission had been correct in deciding to limit the scope of the draft
articles to treaties concluded between States in written form (article 1 and
article 2, sub-paragraph 1 (a)) and in recommending that relsted topics, such as
'bhe application of the general law of treaties to international organizations
(artlcle h), successmn of States in respect of treaties, State responsibility and
~ the most-favoured~nation clauses in the law of treaties, should be the subject of

. gtudy at a later stage.

~ (Mr. Secarin, XXIInd session, 976th meeting, para. 39)

Sierra Leone

It was regrettable that the Commission had been unable, or had not wished, to
make & clear exposition of certain aspects of treaty law, such as the effect of
agreements not in written form, the question of agreements concluded by or with
subjects of international law other than States or the effect of the outbresk of
hostilities on treaties. In the view of the new States, the greatest omission was
that of the succession of States. Many of the new States, shortly before or after
attaining independence, had in fact been obliged to accept, by exchanges of notes,
the obligations resulting from treaties concluded by their colonial masters. Tt
was to be hoped that the Commission would give early consideration to the highly
controversial question of the legal effect of such agreements.

(Mr. Koroma, XXIst session, 91lth meeting, para. 46)

Sweden

The second subject was treaty-making by internationael organizations, the
omission of which from the convention might prove unfortunate, in view of the
growing importance and number of such treaties - for example, United Nations

&greements concerning technical assistance and peace-keeping operations. However,

pas
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that deficiency would be hard to remedy without further consideration of the
question by the Internstional Iaw Commission.
(Mr. Blix, XXITnd session, 980th meeting, para. 8)

Turkey

With respect to terminology, he observed that heving regard, on the one hand,
to article 1 of the draft, where the expression "treaties concluded between
States" seemed to include in the concept of the conclusion of a treaty the whole
process of bringing it into existence, and, on the other hand, to the respective
headings of Part II, sections 1 and 3, which distinguished the "conclusion of
treaties" from their "emtry into force", it was apparent that there were two
interpretations, the one general and the other restricted, of what was meant by
" the "conclusion of a treaty". In his delegation's view, it would be better to
keep to a single interpretation and use & more neutral formulas, with a view to
'avoiding the difficulties of interpretationvto vwhich the present text of article 1
would inevitably give rise.... ‘

In view of the complexity of the draft articles, it was understandeble that
thevCSmmission had nct extended their scope to all international agreements.

(Mr. Bilge, XXTst session, 9OTth meeting, paras 15, 17)

United Kingdom

.++88 to the scope of the convention and the treaties to which it would
extend, his delegation would like to see the convention extended to cover
international organizations, but would not want it to interfere with the practices
and procedures of these organizations - & poimt covered by article L.

(Mr. Darwin, XXITnd session, 96Tth meeting, para. 6)
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United Republic of Tanzanis

...in examining the draft articles (see A/6309), due attention should be paid
rot only to what ’chey contained but to what they omitted. The Commission had
glready arrenged to discuss at its next session some of the subjects omitted -

. for example, State succession, State responsibility and the relationship between

states and international organizations - but there were other topics that it had

excluded without suggesting when and how they should be dealt with. Those topics

included oral egreements, the effect of the outbreak of hostilities upon treaties,

the most-favoured-nation clause, the application of treaties providing for
obligations or rights to be performed or enjoyed by individuals, and treaty law in
relation to international organizations and insurgent communities.

(Mr. Maliti, XXIst session, 912th meeting, para. h5)

United States of fmerica

The first basic problem is whether the proposed convention on the law of
treaties is to provide the body of law which governs treaties generally. The
issue is raised by article 1, article 2, paragreph 1 (a) and article L. Under
article 1 and article 2, paragraph 1 (a), treaties between States and those other
intern_ational persons, such as international organizations, which are generally
considered to have treaty-meking capecity, would be excluded from application of
the provisions of the convention. This class of treaties is now substantial and
will continue to increase in size. Some of the treaties concerned are of
considerable importance, such as the trilateral safeguards agreements in the
stomic energy field to which the International Atomic Energy Agency is a party.
The International Iaw Commission decided to exclude treaties of this character
apparently because they have "many special characteristies" so that... "it would
both unduly complicate and delay the drafting of the present articles.. M to
include thém. The United States Govermment suggests that this decision could well
be reviewed in order to determine whether the articles of the draft convention do,
In fact, conflict with "special characteristics” of agreements to which

International organizations are parties.
(Note verbale of 2 October 1967 from the Permanent Representative to the United

letions (8/6827/A3d.2, pp. 2-3)) /
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SPECTALIZED AGENCIES

Food and Agriculture Organization
of the United Nations

The draeft articles on the law of treaties are to apply only to treatles
concluded between States; it is clear from the text of, and the commentary on,
articles 1l and 2 that treaties between States and international organizatidns are
excluded from the scope of the draft articles. There appears to be a certain
tendency towards the conélusion of treaties between States to which one or more
inteinational‘organiZations may also be parties. Within the framework of FAO, the
Bgreement for the Bstablishment on a Permanent Basis of a Iatin-Americen Forest
Research and Training Institute may be a pertinent example since in addition to
States, FAO is also a party to the Agreement. There are other examples such as
the Indus Water Treaty ~ 1960, between India, Pakisten and the International Bank
for Reconstruction énd Development as well as an ever-incressing number of
agreements relating to reglonal projects, partlcularly 1n the field of activities
of the United Nations Development Programme and the Bank group. It is not clear
whether international instruments of this type would fall within the scope of the
draft articles on the law of treaties or the rules under consideration by the
International Law Commission with respect to relations between Governments and
‘inter-governmental organizations; this problem may well deserve further
consideration prior to - and possibly during - the proposed diplbmatic conference
on the law of treaties. 1In our opinion, it would be desirable to avoid a situation
in which two different sets of rules would be applied to one and the séme
international instrument, the choice depending on whether a given problem arising
in connexion.with the instrument cdncerns relations between States or between
States and international organizations.

(Letter of 7 July 1967 from Legal Counsel of the Food and Agriculture Organlzaticn
of the Unlted Netions (A/6827/Add.1, pp. 19-20))

/oo
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World Bealth Orgenizetion

Tt must be first of all pointed cut thaet the draft articles dezl with a
gubject on which WHO has little to say. Articles 1, 2 and 3 state that the draft
articles relate only to treaties concluded between States. Accordingly, treaties
to which the World Health Organizaetion could be a party are excluded.

(Letter of 13 July 1967 from the Head of the Legal Office of the World Health

o;g_;nization (A/6827/4dd..1, pp. hl-k2))

ARTICLE 2

Use of terms

MEMBER STATES

sfghanistan

The Govermment of Afghanistan notes that the term "treaty” has been used
throughout the draft convention as a generic temm to include all forms of
international treaties concluded between States. But the term should be widened
end broadened in order to include the definition of treaties in simplified form,
because this kind of treaty is very common and its use is increasing daily.

(Note verbale of 29 August 1967 from the Permanent Mission to the United Nations

(4/6827/8d3.1, pp. 2-3))

Boldivie

&t the Committee's 907th meeting the Panemenien representative had expressed
the fear that the term "treaty", as used in article 2, sub-paragraph 1 (a), might
8lve rise to constitutional problems in some latin American countries. In his view
#hﬂt fear was groundless, inasmuch as erticle 2, parsgreph 1, stated that the term

Jons
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was defined only "for the purposes of the present articles" and paragraph 2 stated
thgt the provisions of paragraph 1 regarding the use of temms in the articles were
without prejudice to the use of those terms or to the meanings which might be

given to them in the internal law of any State. Furthermore, in paragraph 15 of

ite commentary on article 2, the Commission specified that paragraph 2 of that
article was designed to safeguard the position of States in regard to their natural
law and usageé and, more especially, in connexion with the ratification of treaties.
His delegation therefore approved the definition used in the draft articles and
agreed that it should apply only to treaties concluded between States, excluding
those to which other subjects of international law, such as international

organizations and rebellious communities, were parties.

(Mr. Terceros Banzer, XXIst session, 909th meeting, para. 31)

. Brazil

...the term "treaty" - with the exception of certain trade agreements -
had until recently applied cnly to treaties of peace, friendship or
alliance concluded with great pomp, which did nothing more than indicate the rules
that were to govern the reciprocal conduct of two or a limited number of partiee
and were in no case regarded as a source of law.

The Commission had been compelled to free itself from a whole set of accepted
ideas In order to establish a body of genuine international law on that subject.
" Thus, in article 1 of the draft articles, treaties in simplified form -~ exchanges
of notes, for example ~- which had been‘becoming more numerous owing to the
accelerated pace of modern life, were no longer regarded as the poor relations of
~ diplomacy but as authentic treaties. Furthermore, aware of the increasingly
- important role played by multilateral conventions and the ever-growing tendency teo
regard them as an lmportant source of international law, the Commission had been
able to free that type of instrument from a whole set of outmoded ideas concerning
. the role of the "parties" - ideas that derived from a purely contractual concepticn
of the treaty. The consent of the parties had accordingly acquired new vigour, amd
- 1t had been necessary to tackle the problems thus raised, such as that of the
importance to be attached to unanimous consent. |

(Mr. #mado, XXIst session, 90Mth meeting, paras. 23-2k)
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Lﬁr, Amadg] was very much aware of the difficulties in law resulting from
problems of terminology; he had often urged the Ccmmission to eliminate from the
iraft certaln unnecessary or vague expressions such &s "reasonable delay" - than
shich nothing could be more meaningless - and the fact remained that many

unformulated elements were in a drafter's mind when he used a particular word.

(Mr. Amedo, XXIInd session, 969th meeting, para. 19)

Bulgaria

The definition of the term "reservation" in article 2.1 (d) should be expanded
end made more precise. It should be stated explicitly that & reservation was a
unilateral statement which purported to exclude, to limit or to vary the legal
effect of certain provisions of the treaty concerned and their application to the
State making the reservation. The provisions releting to reservations constituted
an important attempt to achieve more flexibility in accommodating the requirements
and interests of the broadest possible range of States,
(Mr, Yankov, XXITnd session, 979th meeting, pare. 5. See also ibid., para. 3,

quoted supre under art. 1)

It is essential, however, that the draft convention should provide at the
outset, and specifically in article 2, paragraph 1 (a), that silence under certain
conditions ("qualified silence") may produce legal effects. The draft itself
contains some particular applications of this principle (article 17, paragraph 5;
article 38; article 62, paragraph 1). This general idea, on which these provisions
8re based, should be stated at the beginning of the draft convention....

It would be desirsble to expand the definition of the term "reservation” by
providing, in article 2 (d), that & reservation purports not only to exclude or to
vary, but also ™to limit", the legal effect of certain provirions of the treaty in
their application to the State making the reservation.

| (Note verbale of 17 Zugust 1967 from the Permanent Mission to the United Nations
- [8/6827/83d.1, pp. 5, 6))
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Byelorugsian Soviet Socialist Republic

the Byelorussian 8837 delegation could not but deplore the fact that the
Tnternational Taw Commission had abandoned the stand it had originally taken ir
Pavour of universelity. In view of the latest developments and trends in
international life, his delegation felt obliged to insist that article 2 (Use of
terms) should include a definition of the term "general multilateral treaty”,
together with a stipulation that all States might become parties to such treaties,
without discrimination of any kind.
(Mr. Stankevich, XXITnd session, 975th meeting, para. 6)

In article 2, the term "treaty" should be defined more precisely and a
definition of the term "general multilateral treaty" should be included, together
with a stipulation that all States may become parties to such treaties without
diserimination of any kind.

In article 2 (d) it should be specified that reservations must be formulated
in writing. | .
(Note verbale of 29 fugust 1967 from the Permanent Mission to the United Nationms
- (4/6827/8d4.1, p. 7))

Ceylon

The International‘Law Commission had rightly recognized that not all
agreements between States necessarily came within the scope of the law of treaties,
and. the clarifying phrase "governed by international law" in draft article 2,
sub-paragraph 1 (a), was therefore desirable. It was regrettable, however, that nc
test was suggested for determining whether or not a particular agreement was
governed by international law. Unfortunately, the Commission had not explained why
the criterion of the intention of the parties had not been used. A& reference to
the "manifested" intention of the parties, in consonance with the prevailing

doctrine in the law of contracts, might have ensured the necessary objectivity.

(Mr. Sanmuganathan, XXIst seasion, 908th meeting, para. 6)
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Chile

oo M. Vargag/ wished to refer in particular to the definition of "treaty"
given in article 2, sub-paragraph 1 (a), inasmuch as that definition mnight have
important implications for the internal public law of a number of States,
particularly those in Iatin Zmerica. For the purposes of the draft articles, the
(onmission had defined "treaty" as "an international agreement concluded between
states in written form and governed by international law, whether embodied in a
single ingtrument or in two or more related instruments and whatever its particular
. designation”. In his delegation's view, that definition was incomplete, inasmuch

gs an agreement concluded between States and governed by international law was not
necessarily a treaty. It was essential to add that a treaty should also be intended
‘to produce certain juridical effects, i.e., te create, modify or extinguish a legal
gituetion. For example, & mere statement by two Heads of State or Foreign Ministers
which did no more then express certain common purposes of & non-compulsory kind and
contained no reference to any rights or obligations devolving upon the parties

could not be considered a treaty, although such & statement might be deemed to fall
under the definition of treaty proposed by the Commission if draft article 2,
sub-paragraph 1 (&), of the draft was not too strictly interpreted.

For that reason, he fully shared the view expressed by the representative of
Peneme (907th meeting) that it was inadvisable to propose texts that some countries,
for constitutional reasons, would be unable to accept. The problem was particularly
important in connexion with so~-called treaties in simplified fomm, i.e., agreements
vhich came within the normal prerogative of the Chief Executive and which therefore
4id not require legislative ratification or approvel. The juridical differences
between treaties drawn wp in due form and agreements made in simplified form were
to be found mainly in the procedure for their conclusion and entry inmto force; it
¥es highly advisable, therefore, that the legal rules relating to validity,
operation, effect, execution, enforcement, interpretation and termination should be
the same for both kinds of agreement. What he wished to emphasize was that the case
Of the treaty in simplified form, which, according to the Commission's commentary,
far from being at all exceptional, was very common and was steadily imcreasing in
use, should be kept expressly in mind. |
(M, Vargas, XXIst session, 912th meeting, paras. 28-29)

/oes
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Costs Rica

It was regrettable that the draft articles under consideration dispensed with
the distinction that had been drawn in the 1962 text between Formal treaties and
treaties in simplified form, which were concluded by exchange of notes, agreed

minute, memorandum of agreement, modus vivendi or any other method. The same norms

regarding registration, interpretation, observance and termination applied to both
types of treaty, although there were differences in the procedure for ratification.
Moreover, some of the provisions of the draft articles would apply only to treaties
of the conventional type.

(Mr. Tinoco, XXITnd session, 982nd meeting, para. 47)

Ecuador

/The Ecuador delegation/ understood, ... that the broed definition of
the word "treaty" in draft article 2, sub-paragraph 1 (a), would create serious
problems of internal law for many different kinds of international agreements on
administrative questions usually entrusted to the executive power, which would need
troublesome constitutional procedures in order to come into force. In any event,
[Eﬁ7 thought that it would be possible to find legal expressions which would
harmonize the objectives being sought.
(Mr. Alefvar, XXIst session, 9llth meeting, para. 19)

In the circumstances,'zghe International Iaw Commissiog7-should have made sure
that the definition of a treaty cohtained all the necessary characteristic elements.
The over-restrictive definition given in article 2 (1) (a), was not entirely
satisfactory. .

Treaties were not different in kind from other contractual instruments, for

which the basic requirements were - in addition to capacity - consent and the

existence of a lawful object and cause. The Commission had dealt with capacity in

/o
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article 5. Consent, however, was dealt with only partially, since absgence of

consent was touched on in part V only in sc far as it resulted from lack of freedom
of the contracting parties, withcut any mention of the important facter of the unity
of intention resulting from & full knowledge of the consequences of mutual

consente ..

Tf a treaty's purpose was to establish a legal bond, such & bond should be
congonant with justice and equity, for any imbalance in that comnexion, even if
contractual in origin, constituted a grave danger to world peace. In its comments
(see A/6309/Rev.l, part II, annex, p. 133), Luxembourg mentioned three elements on
which the definition of the treaty should concentrate: the consensual nature of
the treaty, the nature of the parties ard the binding effect sought by the parties.
His Government believed that, in view of the form the draft articles had taken, a
definition should be formulated comprising the following five elements: (1) there
shoyld be unity of intention on the part of twc or more States; (2) the agreement
reached should be freely entered into; (3) there should be good faith; (U4) a legal
bond should be created establishing obligations and rights in keeping with justice
and equity, and (5) the object of and the reason for the treaty should be lawful.

(Mr. Alcivar, XXIInd session, 981st meeting, paras. 25, 26, 28)

France

Some delegations had stated that certain articles would give rise to
constitutional problems in their countries, and their views should be taken fully
into account. His delegation also hoped that the newly independent States would be
given time to study carefully the relationship between the rules contained in the
draft articles and their own constitutional law.

(M, Jeannel, XXIst session, Q10th meeting, para. 55)
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Honduras

His delegation considered that, in its definitions, the convention should be
more explicit, and at the same time more flexible, in referring to a "State". The
definition of the term "Party" should also be carefully reconsidered, in order to
take account of systems prevailing in different parts of the world. In Central
America, for example, there was a trend towards the establishment of Joint
diplomatic missions; that innovation would result in. joint negotiations of a new
kind, for which some provision should be made in any internmational instrument on
the law of treaties.

(Mr. Cadalso, XXIInd session, 975th meeting, para. 9)

- Bungary

Article 2 (1) (d) defined the term "reservation". His delegation believed that
it would be appropriate to mention explicitly regervations which were intended to
interpret or clarify certain provisions of the treaty. The International Iaw
Commission referred to such reservations in commentary (11) on that article but it
‘regarded them as simple declarations, unless they amounted to reservations varying
or excluding the application of certain terms of the treaty. In his delegation's
view, declarations of an explanatory character could be considered reservations
under article 2 (1) (g) and the provisions of articles 16-20 should be made
applicable tb them.

H(Mr.‘Prandler, XXIInd session, 978th meeting, para. 2)

India

For example, it appeared from the lucid commentary on articie 2 that on the
definition of the term "treaty" the International Law Commission's draft was more
\precise than the Harvard Draft Convention on the Law of Treaties.

(Mr.»Singh,-XXIstasession, 906th meating, para. 2)

Jun.



A/CONF.39/5(Vol. I)
English
Part I, article 2 Page 71

Iran

See XXIst session, 913th meeting, para. 2L, quoted supra under article 1.

Israel

[ﬁis first commen§7'related to article 2; while it might appear to be
essentially a matter of drafting, it nevertheless had a substantive aspect. It was
very important that the scope of the codification should be established clearly,
and if possible in one article, or at the most two. The material at present
contained in article 1, in the definition of "treaty" in article 2 and in
article 3 should be rearranged so as to bring out that aspect more clearly. His
delegation was not convinced that all the other definitions contained in article 2
were necessary, at least in their present form, and thought that it would add
considerably to the general clarity of the text if some of them were incorporated
more closely into the article or articles to which they directly referred. l
Comparing the first draft with the final text, it had noticed that the Commission
had done that in part. For instance, the definition of "depositary" which had
appeared in article 1 (g) of the 1962 text had been dropped and its substance had
been incorporated in article TL.

(Mr. Rosenne, XXIInd session, 974th meeting, para. 13)

Mongolia

On the question whether treaties shouid be divided into various categorles,
his delegation wished to point out that the classification of treaties as bilateral
or multilateral was not exhaustivé. Bilateral treaties could themselves be divided
into treafies in which there was only one party on each side and treaties in which
.there vere several partieé on one side and one of more parties on the other, while

‘multilateral treaties could be divided into general univérsal treaties and.group'

treaties with a limited number of participants. Moreover, it would be preferable
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to draw a distinction between multilateral treaties in which the parties should be
bound to recognize one another and multilateral treaties whose participants'might
| be States which did not recognize one another. There were some forms of
miltilateral political and economlc agreements, such as treaties of glliance and
instruments establishing common markets, which were inconcelvable without close
ties among all the participants and which presupposed mutual recognition.

(Mr. Khashbat, XXIInd session, 976th meeting, para. EZ)

Panama,

His delegation... wished to draw the Committee's attention now to the
definition of the term "treaty" in article 2 of the draft. The International Law
Commission might have had valid reasons for preferring the word "treaty" to the
exPression."international agreement” as a generic term, but if the conference of
- plenipotentiaries endorsed that choice, a serious domestic problem of
constitutional law might arise for many countries, particularly in ILatin Amexrica.
In a number of countries, the constitution reserved to the legislature,
ddmestically, the right to ratify or refuse to ratify treaties, while it gave the
Chief Executive the prerogative of directing the country's foreign affairs. That
was true, inter alia, of the Constitutions of Panama, Bolivia, Brazil, Chile,
Colombia, Costa Rica, El Salvador, Honduras, Nicaragua, Paraguay and Peru.

As the International Iaw Commission itself recognized informal agreements (or
agreements in simplified form) that did not require parliamentary ratification were
quite common and were being increasingly employed as a means of settling, often on
a short-term basis, questions relating to current administrative practice or to
cultural, technical, scientific or economic co-operation. They were based on the
Chief Executive's constitutional prerogative of directing the country's foreign
affairs and, hence, of concluding any internatiocnal agreement provided that he was
not expresSly forbidden to do so by the Comstitution. In the United States, for
example, so-called executive agreements did not require ratification by the Senate.
A Head of State who was obliged to submit all international agreements of whatever

type for parliamentary ratification would have his hands completely tied. In the

[oen
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circumstances, if the convention to be adopted by the conference of
plenipotentiaries upheld the definition used by the International lLaw Commission ’
any agreement in simplified form concluded by a State whose parliament had ratified
the convention and thus given it the force of law would be unconstitutional. |

Every country whose constitution required parliamentary ratification of all
treaties should bear in mind the following considerations. First, if any
international agreement concluded in written form between States was a treaty, then
every agreement without exception would require ratification by the legislature,
unless each State in gquestion amended its constitution or gave its own definition
to the word "treaty", thus making the provisions of article 2, sub-paragraph 1 (a),
inoperative. Second, assuming that in countries with a legislature that remained
in session throughout the year legislatcrs had the necessary time to ratify all
agreements of an administrative type, what would be the situation in countries with
long periods of parliamentary recess? Third, when an agreement had to be concluded
urgently - to organize a scientific expedition, for example - would there be time
for it to be ratified by the parliament? Fourth, might nct the principle of the
sovereign equality of States be undermined by the distinction thus arising between
those States which had constitutions requiring parliamentary ratification of all
treaties and those which did not have such a requirement? Fifth, should the powers
of the Head of State be limited in that way, and was it not preferable to maintain
the current state of affeirs, in which only important agreements of a political
character or of permanent effect were subject to parliamentary ratification?

Those were not abstract speculations. A question had arisen recently in
Panama as to whether the Head of State, acting through his Minister for Foreign
Affairs, was entitled to engage in an exchange of notes concerning scientifiic and
technical studies without bringing the matter before the National Assembly. The
question had not yet been settled.

In the past, internaticnal law had, of course, recognized certain types of
international agreements that were not treaties in the strict sense of the term and
therefore were not subject to parliamentary ratification. Variations in
lomenclature and usage, whether due to habit or to arbitrary decision, had
unquestionably created much confusion, so that it might be preferable, from the

Standpoirt of internationsl law, for the word "treaty" to embrace all international

/...
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agreements; but, practically speaking, it might be going too far to try to make a
single term apply to more than fifteen different types of written international
agreements.

(Mr. Méndez Guardia, XXTIst session, 90Tth meetlng, paras. 33-37)

Peru
See XXIst session, 907th meeting, paras. 27-28, quoted infra under
articles 23 and 59.
Romania

See XXIInd session, 976th meeting, para. 39, quoted supra under article 1.

Sierra Leone

See XXIst session, 911th meeting, para. 46, gquoted supra under article 1.

Spain

Not only the Hispanic American countries but all other countriesvas well had
reason to fear that the definition of the term "treaty" in draft article 2,
sub-paragraph 1 (a), might create difficulties for them. On that issue the
Commission had been divided into two groups of equal strength. The group to which
he belonged had contended, as the Panamanian representative had pointed out at the

90Tth meeting, that a State was not entitled to intervene in.the affairs of another.

~ State in order to ascertain whether or not'there had been compliance with the

constitutional requirements for declaring the will of that State or to guestion

the word of a Head of State or his Minister for Foreign Affairs. A careful reading
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. of dreft article 43 would show that there could not have been a more practical and

offective golution to an apparently insoluble conflict.
(itr. de Luna, XXIst session, 912th meeting, para. 41)

Thailand

...the generic term "treaties" comprehended not only the "traités-contrats”

:' yhich created binding obligations between the contracting States but also the
"traités-lois" which provided a coplous material scurce of international law. Thus,
the law of treaties had a crucial bearing, in its practical application, on the
realities of internaticnsgl 1ife and daily intercourse between nations.

(Mr. Sucheritkul, XXIInd session, 976th meeting, para. 9)

Tunisia

... he thought that the definition of & treaty inm article 2 (1) (&) should be
expanded by specifying, as Sir Gerald Fitzmaurice had recommended, that a treaty
vas intended to create rights and obligations, or to establish relationships,
governed by international law. Moreover, a treaty in simplified form should be
defined as & treaty that was not subject to a ratification procedure under the
mnicipal law of certain States.

(Mr. Gastli, XXITnd session, 98lst meeting, pars. 3)

Turkey

~ With reference to the interpretation of the words "governed by international
law" in the commentary on article 2 , his delegation noted that the Commission had
excluded from the purview of the draft those international sgreements which,
although concluded between States, were regulated by the national law of one of the
parties; it observed that there were treaties which, although coming under

[un.
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international law, were subject to the national laws of one party or of a third
State. As it was not stated whether or not those "mixed" treaties were covered by
the draft articles, the scope of the draft should be defined more clearly and, in
his opinion, extended to treaties of that kind.

(Mr. Bilge, XXIst session, 907th meeting, para. 18)

Union of Soviet Soclalist Republics

The definition of "treaty" is insufficiently precise and needs to be specified
more clearly.

In addition, it would be desirable to define "general multilateral treaty” in
this article. It would then be necessary to include a special draft article on the
right of all States to participate in general multilateral treaties as a
cdnsequence of the bagic generally accepted principles of international law.

(Note verbale_of 21 July 1967 from the Permenent Mission to the United Nations
(A/6827, p. 25))

United Republic of Tanzania

See XXIst session, 912th meeting, para. L5, quoted supra under article 1.

.. .he thought that the wording of certain other articles, including article 2 |
~ in particular, should be changed.

(Mr. Sameta, XXIInd session, 981st meeting, para. 15)

United States of America

See document A/6827/Add.2, quoted supra under article 1; ibid., quoted infra
-under article L.
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SPECIALIZED AGENCIES

Food and Sgriculture Organization
of the United Nations

See document A/6827/Add.1, quoted supra under article 1.

VWorld Health Organization

See document 4£/6827/4dd.1, quoted supra under article 1.

ARTICLE 3

International agreements not within the scope
of the present articles

MEMBER STATES

Bulgarie

See XXITnd session, 979th meeting, pare. 3, quoted supra under article 1.

f—

" See document A/6827/Add.1, quoted supre under article 1 and infre under
article 3k,

Costa Rica

See XXTInd session, 982nd meeting, para. 46, quoted supra under article 1.

/...
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Czechoslovakia

See document A/6827, quoted supra under article 1.

Tran

See XXIst session, 913th meeting, para. 2L, quoted supra under article 1.

Israel

See XXIInd session, 974th meeting, para. 13, quoted supra under article 2.

Sweden

See XXIInd session, 980th meeting, para. 8, quoted supra under article 1.

United Republic of Tanzania

See XXIst session, 912th meeting, para. 45, quoted supra under article 1.

SPECIALIZED AGENCTIES

i

World Health Organization

See document A/6827/Add.1, quoted supra under article 1.
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ARTICLE L

Tregties which are constituent instruments of international
organizations or which are sdopted within international
organizations

MEMBER STATES

Australis

ﬁhe Anstralian Governmen_'§7 would study in particular the possible implications
of article 4, which provided, in scmewhat vague terms, that treaties which were
constituent instruments of international organizations or were adopted within
international organizetions should be subject to the relevant rules of the
organization.

(Sir Kermeth Bailey, XXIInd session, 98lst meeting, para. 13)

Bulgaria

The reference in article 4 to treaties which are constituent instruments of an
international organization does not seem to be warranted. Until the organization
has been formed its constituent instrument cannot be spplied, and therefore when
that stage is reached 1t is essential that the constituent instrument in question
should automatically be subject to the rules laid down by the convention.

(Note verbale of 17 August 1967 from the Permenent Mission to the United Nations
(A/6827/A3d.1, p. 5))

Ceylon

fee XXIInd session, 960th meeting, tara, 9, quoted infra under article 8.

/o
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Czechoslovakia

In his delegation's view, the reference in article 4 to treaties which were
constituent instruments of an international organization was not warranted. Did
adequate rules governing such an organization exist even before the latter was
established under its constituent instrument? That instrument should accordingly
be subject, plenc jure, to the rules laid down in the convention. Moreover, since
international treaty negotiations between States, as well as the rules of the
organization, were determined by the States represented in the organization, it
would be as well to make it clear that the convention should taske precedence over
the rules of the organization. Czechoslovakia felt that only the treaties
actually drawn up within an organization should be covered by the provisions of
article L. 'waever, its position was not rigid and it intended to give the matter
further study in the light of document A/6827/Add . 1.

(Mr. Smejkel, XXIInd session, 976th meeting, para. 21)

According to the submitted draft, the application of the Convention to treatie
which

(a) are constituent instruments of an international organization or

(b) are adopted within an international organization
shall be subject to any relevant rules of the organization.

In view of the fact that an international organization provides only a
framework Tor the negotiations of States on international treaties while the
treaty negotiations as well as the rules of the organization are determined by
the States represented in the organization, it is considered desirable to express .
the priority of this convention which it enjoys over the rules of the organization'
which ought to be applied only in a supporting role.

(Note verbale of 15 August 1967 from Chargé d'Affaires ad interim to the United
Nations §A/6827, p. 8))
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Hungary

Article 4 needed further clarificaticn and improvement, since it seemed to
restrict considerably the applicaticn of the text in the case of treaties adopted
yithin international crgenizaticns {e.g., the Treaty btarning nuclear weapon tests
in the atmosphere, in outer srace and under water; the International Convention on
the Elimination of £11 Forms cf Pacial Discrimination). The Hungarien delegation
took note that the_Secretary—Geneml cf the United Nations had pointed out that the
wording of -the.article, on the vther hand, "will have the effect of altering the
existing 'i'égal situation” (see £/6827/8dd.1, p., 1C). Without analysing in detail
the comments made by the Secretary-General, the Hungarian delegation felt that,
unless there was a provision to the contrary explicitly adopted by the parties
“concerned, the pertinent rules of the international orgarizations should be used
only in & supgorting role.

(Mr. Prandler, XXIInd session, 978th meeting, para. 3)

Israel

His delegation believed that the principle underlying article U4 was basically
sound, but saw considerable difficulties in its practical implications.

(Mr. Rosenne, XXITnd session, ¢7Wth meeting, pera. 1h)

Article U dealt with treaties which were constituent instruments of
interrational organizations or which were adopted within international
organizations. His delegation thought that it hed inadequately reflected the
Importent role which those treaties now played in medern international law and
vhich they would increasingly play in the future. The comments of the Secretary-
General (see 4/6827/1dd.1, pp. 10-14) justifiably reflected scme of the inadequacies
of that article. It would also be desirable to indicate clearly the secondary role
Played by the rules of procedure of those organizations.

(Mf_‘.gélllldere. XXIInd session, 978th meeting, para. 15)
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Romania

...the precise determination of the relations between States and
international organizations and of the pogition of the general law of treaties
in relation to the relevant rules of international organizations was a complex
matter which had certainly not been exhausted by the rules laid down in article J
A more thorough consideration of the question was regquired, in order to
determine whether that text should be retained.
(Mr., Secarin, XXIInd session, 976th meeting, para. 40)

See also ibid., pafa. 39, guoted supra under article 1.

Sweden

His delegation saw little resson to objeét to the provision in article U4,

. enabling international organizations to derogate from the rules of the draft in
respect of treaties made within the organization. Apart from a few articles
containing peremptory norms, most of the provisions in the draft articles were
of- & residuary character and could thus be derogated from by express agreement
between States., The same should also apply to agreements by which States
‘established international organizations. It was to be hoped however that that
latitude would not be lightly made use of or allowed to have any disintegration
"~ effects, for the practices of international organizations should continue to

~ serve as a consolidating element in the formation of customary law.

(Mr. Blix, XXITnd session, 980th meeting, para. 9)

United Kingdom

See XXIst session, 96Tth meeting, para. 6, quoted supra under article 1.
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United States of America

_ In addition to article 1 anrd article 2, paragraph 1 (a), which have a limiting
offect upon the coverage of the protvosed convention, article 4 could be construed
as permitting any international crganization, no matter how restricted in

pembership or limited in purpose, to exclude the application of the convention to

any or all treaties adopted within the organization. The number of multilateral
treaties which are adopted within international organizations is continually
increasing. To confer upon these organizations the power to abrogate what shouid
be the generally accepted rules of international law respecting treaties is a
radical step which could be justified only on the basis of a very strong case of
necessity. The United States Government is not aware that any such case has been
made. The Commission apparently was wmotivated by the sasme considerations of
convenience as gave rise to the limitations in article 1, and article 2,
paragraph 1 (a). But convenience is not enough to justify weakening to such an
extent the development frameworks of world lsw. International organizations should
be requested to establish, article by article, why the convention should not be
applicable to theilr treaties. Special provisions, if required, could then be made
on the basis of demonstrated need, and not by blanket exclusion.
(Note verbale of 2 October 1967 from the Permanent Representative to the United
Nations (4/6827/Add.2, p. 3))

See also ibid., quoted supra under article 1.

SECRETARY -GENERAL: OF THE UNITED NATIONS

«o.article /L7 provides that "The application of the present articles to
treaties which are constituent instruments of an international orgsnization or
are adopted within an international organization shall be subject to any relevant
rules of the organization”. It would be desirable to replace the underlined

worde by the words "concluded under the auspices of or deposited with an

international organization".

[ee.
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The commentary on article 4 explains that "This phrase is intended to
exclude treaties merely drawn up under the auspices of an organization or through

use of its facilities and to confine the reservation to treaties the text of which

is drawn up and adopted within an organ of the organization'.

This limitation of the scope of the article will have the effect of altering
the existing legal situation. It has been established in practice that the Uniteg
Nations under the Charter, and certain of the specialized agencies under their !
constitutions, have the authority to ﬁake rules concerning a broad range of
treaties which are associated with their work, and not merely those adopted within
their organs. Examples of such rule-making are found in General Assembly
resolutions 598 (VI) of 12 January 1952 and 1452 3 (XIV) of 7 December 1959,
whereby the General Assembly laid down directives for the Secretary-General to
follow in his practice as depositary of conventions concluded under the auspices
of the United Nations; many of those conventions were of course adopted by
| conferences held under the auspices of the Organization rather than by United
Nations orgens. General Assembly resolutions 1903 (XVIII) of 18 November 1963
and 2021 (XX) of 5 November 1965 lay down rules concerning extended participation
in general multilateral treaties concluded under the auspices of the League of
Nations; these treaties were of course not even adopted under the auspices of
the United Nations, though the Secretary-General acts as depositary of them.

From the standpoint of the United Nations it would be sufficient to add to the
existing text of draft article 4 only a reference to treaties "deposited with -
an international 6rganization", but under the practice of certain other
organizations a State which is the depositary of a treaty concluded under the
\‘auSpices of an organization may ask the latter's guldance in the performance

of depositary functions, and hence it seems desirable to include also a refesrence
to treaties concluded "under the auspices of an international organiiation”.

Draft article 4 recognizes the existing legal situation with regard to
constituent instruments of international organizations, in regard to which it
allows freedom to adopt rules at variance with those applicable to treaties in
general., Thus the draft articles do not conflict with the Charter and rules
adopted under it, as would be the casgmwithout draft article 4, for example, in

regard to acquisition of membership, which takes place in the United Nations in

oo
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accordance with Article 4 of the Charter, rules 135-139 of the rules of procedure
of the General Assembly and rules 58-60 of the provisional rules of procedure

of the Security Council, rather than in accordance with articles 10-12 of the
draft articles on the law of treaties. Draft article 4 should, however, be
broadened to leave unchanged the existing legal situation with regard to treaties
of international organizations other than constituent instruments.

A restrictive innovation respecting the powers of international organizations
in regard to such treaties like that proposed in draft article 4 seems likely to
create both legal complications and practical difficulties. International
organizations have in the past made certain rules about treaties concluded under
their auspices or deposited with them, TIf draft article b becomes part of a
convention, what is the effect of that convention, once it is brought into forée,
on the future aﬁplicability of those rules, on the one hand, in respect of States
parties to the new convention, and, on the other, in respect of non-parties?
Could the old rules of an international organizatiocn continue to apply to States
not parties to the new convention, while the convention alone, and not the rules,
would apply to parties?

States members of international organizations should retain the freedom they
now have to make and apply rules to treaties in which those orgarizations have a
legitimate interest, even though the treaties were not adopted within their organs.
The draft articles are in general based on the present practice of States, and on
typical cases; but the rapid evolution of international organizations and their
treaty practice may continue, as in the past, to give rise to new problems
requiring new solutions. Though the future convention will do much to clarify
the law of treaties, serious problems may still arise where its provisions are
not well adapted to the special circumstances of an organization, or wheré the
conventlon gives no clear solution, or where the convention is not binding of
its own force on all parties to a dispute and thus does not settle the problem.
In any of these circumstances, rule-making by an international organization may
prove a more ﬁraotical and. r@adily available method of overcoming difficulties
than any of the other means of settling disputes, and such rule-making should not
be restricted more narrowly than at présent. | ‘

' Moreover, problems arise in depositary practice which an international

depoéitary'should be able to submit to a deliberative body of his organization

o




A /CONF.39/5(Vol. I)
English '
Page 86 Part I, article 4

for the establishment of rules for his guidance; if such problems are not settled,
the functions of the depositary may be involved in continuous controversy and
become impossibly onerous. The Secretary—General , for example, has twice been
obliged to. submit to the General- Assembly the problem of reservatlons to -
multilateral conventlons , and the Assembly has also had to_ deal with’ “the ‘problem
of exbended parta.c:.pation 1n mul’cllateral treatles concluded under the auspices
. of the League of I\Iatlonsl . Even after a conVention on the law of treaties has been
adopted, a long perlgdr;rlll elapse before all States become parties to it, and
serious problems may arise which it would be desirable to settle by the same
method as has been used in the past. Paragraph 2 of draft article 72 provides
that where a difference arises between a State and a depositary concerning the
performance of the latter's functions, the depositary must bring the dispute,
where appropriate, /To the attention/ of the competent organ of the organization
concerned". Under draft article 4 as now worded, it appears that the General
Assembly would no longer be competent to make rules settling differences regarding
treaties concluded under the auspices of the League of Nations, or treaties like
the Convention of the Inter-governmental Maritime Consultative Organization
(concerning which a problem was brought before the General Assembly in 1959),

‘as they were not adopted within an organ of the United Nations. Differences
concerning such treaties could, under paragraph 2 of draft article 72, be brought
"to the attention of the other States entitled to become parties", but it is not
clear how those States, without acting within the framework of an organization,
could Jjointly lay down a rgle for the depositary to follow.

The future convention on the law of treaties is likely to involve ultimately
some changes in the depositary practice of the Secietary-(}eneral, as of most
depositaries. If any of those changes should give rise to controversy, a rule
established by the international organlzation concerned might be an appropriate
rqeans of authorizing the depositary to act in accordance with the convention in
respect of States not yet parties to it; thus recognition in the future convention
of the present extent of the rule-making authority of international organizations
may we;l.l contribute to the effectiveness of the convention rather than detracting

from it.:
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The distinction made in draft artirle 4 and its commentary bebtween treaties
adopted 'within an organ" of an organizution and treaties "merely drawn up under
the auspices of an organization cr through use of its facilities" is not very
clesr, as there are doubtful cases when 2 cenference may or may not be an organ.
But even where the distinetion is clear, it is arbitrary, as adoption by an organ
ér py a separate conference is often a mere matter of ‘convenience and should not
serve as the basis for a legal distinction. For example, article 23 of the Statute
of the International Law Commission provides that when the Commission submits '
draft articles to the General Assembly, it may recommend that the Assembly should,
inter alia, recommend the draft to Members with a view tc the conclusion of a -
convention, or that the Assembly should convoke a conference to conclude a
convention. One course or ancther might be taken in practice for various reasons
concerning the degree of complexity of the draft, the political urgency of a
convention, financial considerations, etc. If for any such reasons the Assembly
gends the draft to a conference, and assuming that in elither case the Secretary-
General is the depositary, why should the Assembly lose the power, which it would
have had if it adopted the draft itself, to make rules gpplicatle to the resulting
convention?

The purpose of the change of wording suggested at the beginning of these
comments on draft article 4 is not to add to the rule-making competence of
international organizations, but simply to avoid prejudicing the competence
which some of them, notably the United Nations, possess at present under their
constitutional systems, and the competence which States may consider it desirable
to confer on international organizations in the future. That competence will no
doubt be exercised as cautiously and infrequently as it has been in the past.
Reasgurance is given by the word "rules" in the present text of draft article &,
vhich implies a requirement that they be legally valid rules, adopted and applied
in accordance with the constitutions of the orgenizations concerned. The authority

of each organization and of particular organs within it to make rules regarding
treaties may sometimes be a complicated question, but the requirement of

constitutional validity gives assurances of careful consideration and eliminates
- any danger of capricious decisions of minor bodies or minor officials. It can

thus be anticipated that exercise of the rule-making authority will be limited

/oo
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to a few cases of genuine need of States or of depositaries, as in the past, ang
that the general international law of treaties as embodied in the future conventig,
will apply to the vast majority of problems concerning the treaties connected wity
international organizations.

(4/6827/A3d.1, pp. 10-14)

See also ibid, quoted infra under articles 8 and 9.

SPECIALIZED AGENCIES

Focd and Agriculture Organization of the United Nations

Pursuant to... article /U / the relevant rules adopted by international
organizations would seem to prevail over the draft articles on the law of treaties
as regards the constituent instruments of, and treaties adopted within, the
international organizations concerned. As pointed out in the commentary on this
article, the above rule was originally intended to apply also to treaties drawn
up "under the auspices” of international organizations. In addition to the

conventions and agreements concluded within the framework of FAQO under articles XIV

and XV of its Constitution, at least two other treaties have been drawn up under
thé auspices or with the assistance of FAO,‘with therapproval of its governing
bodies, and there may be more internafional treaties of this type in the not
too distant future. To the extent that an international organization acts as
depositary and possibly assumes certain functions concerning the implementation
of such treaties it may also have to follow the relevant rules of the organization
in carrying out such functions. Accordingly the term "adopted within an
international organization' may have to be given a liberal interpretation,
bearing in\ﬁind, of course, the observations set out in paragraph (3) of the
commentary to article kL. '

We presume that the "relevant rules of the organization" referred to in

this article comprise both existing rules and rules that may be introduced in

the future.

(Letter of 7 July 1967 from the Legal Counsel of the Food and Agriculture
Organization of the United Nations (A/6827/Add.1, pp. 20-2L))

See also ibid., quoted infra under article 5. ‘ /...
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Internaticnal Labour Orgenisation

Tt is our understanding of article L of the draft articles that it is

recognized that these various categories of rules will continue to apply to the
constitution of the Organisation and instruments adopted within the Internationsl
Labour Organisation, including international labour conventions, even where they
giffer from the draft articles cn the law of treaties and the relevant articles
do not expressly provide for possible variations,

(Letter of 18 May 1967 from the Director-General of the International Labour
organisation (4/6827/mdd.1l, pp. 27-28))

International Telecommunication Union

Constituent instruments

‘ The constituent instrument of the International Telecommunication Union (ITU)
is the International Telecommunication Convention, which is revised by the ITU
Plenipotentiary Conference, meeting at periodic intervals (usually every five
years)., The first of these conventions was that of Madrid (1932) whereby the
"Telegraph Union" was replaced by the "Telecommunication Union". The Members of
the Union were the Governments which signed and ratified the treaty or adhered
to it afterwards under arrangements specified. All subsequent conventions
(Atlantic City 1947, Buenos Aires 1952, Geneva 1959, Montreux 1965) have
contained an annex listing the members and have made provision for the admittance
of new members. Countries listed as Members have continued to appcar as Members
in the lists annexed to successive conventions even though they have not ratified
any since the first that they ratified or to which they acceded. They continue,
however, to be treated in all respects as Members, except that since the 1952
convention the right to vote iz lost:

(a) Bya signatory Government two years after the convention has come into
force if it has not deposited an instrument of ratification;

(b) Vhen the new convention comes into force, by a country listed as a
Member which has not signed or acceded,

Thus, from & formal juridical gpoint of view, there can be more than one

‘constituent instrument" in relations between ITU Members although in practice,

/..
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e.z. choice of contributory unit, the provisions of the current convention are
applied. ,

Tt is assumed that where there are inconsistencies between the provisions
of the ITU "constituent instrument" (or "instruments") and those of the law of
treaties, the former prevail except in cases in which article 50 of the law of

treaties operates.

"treatieg... adopted within international organizations”

Some further clarification of the meaning to be attached to "treaties...
adopted within international organizations" is desirable so that it can be )
decided to what extent article 4 is to be applied to the different categories

of treaties concluded in the telecommunications field.

I. The regulations

Thé_provisions of the International Telecommunication Convention (Montreux
1965) are completéd by the following sets of administration regulations:

Telegraph regulations

Telephone regulations

“Radio regulations

Additionsl radio regulations

Ratification of the convention or accession involves acceptance of the
regulations in force at the time (a number of Members, however, have made
reservations in this regard).

The Montreux Convention (article 7)_makes'provision for the convening of
administrative conferences of a world-wide character to revise these regulations
or part of them or to discuss any other telecommunication question of a world-
wide character.

Delegates attending such conferences must bé formally accredited by
credentials that confer full powers, or authorize them to represent their
Governments without restrictioné, or give the right to sign the Final Acts.

~ The regulations are drafted without a preamble containing a list of
pérticipating'countries; they contain a statement that they are annexed to the

Telecommunication Convention; and they are signed in a single copy which remains

[oen
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with the inviting Govermment or in the ITU archives as the case may be, certified
copies being delivered to all Members.

Amendments to the regulations made by administrative conferences appear as
rinal acts, either in the form of amended appendices to the regulations concerned
or of a partial revision of the main body of the regulations. Such final acts
-are signed in a single copy, certified copies being delivered to Members. They
contain a proviso that Members must inform the ITU Secretary-General of their
approval and that he in turn will communicate this information to the
pembership.

As the regulations and amendments to them complete the International
Telecommunication Convention, it would seem that they should be regarded as being

part of a "constituent instrument” for the purposes of article k.

II. Regional arrangements

(a) Under article 7 of the Montreux Convention

Under article T of the Montreux Convention regional administrative
conferences may be called to consider telecommunication gquestions of a regional
nature but the decisions must not conflict with the interests of other regions
or the prescriptions of the administrative regulations. The expenses are a
charge against all the Members of the region concerned whether participating or
not,

The final acts of these conferences have been entitled variously "agreement"
or "special agreement". They are usually drawn up as treaties with a preamble
referring to article 7 of the Montreux Convention (or the equivalent article in
earlier conventions) and listing the participating countries which are referred
to as "contracting administrations". The final acts are signed in a single copy
which may be deposited with the host Government or the ITU, as the case may be.
Certified copies are sent to the signatory Governments which must notify their
approval to the Jecretary-General of the ITU.

It would seem logical that regional agreements made by conferences convened
under article 7 of the Montreux Convention (or similar articles in earlier
conventions) should be considered, for the purposes of article 4, as being

"adopted within" the TTU.
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(b) Under article 45 of the Montreux Convention

Article 45 of the Montreux Convention gives Members the right to conclude
regional agreements on telecommunication guestions susceptible of being treated
on a regional basis provided that they are not in conflict with the convention.
Such agreements are usually drawn up in very much the same way as the instruments
mentioned in the preceding paragraph. They have been called "regional agreement”,
"regional arrangement” or "convention" or "regional convention'. Reference is
usually made to the fact that the conference has been convened or the agreement
made by virtue of the provisions of article 45 (or the equivalent article in
earlier conventions). In some cases ratification rather than approval is
required. The conferences are sometimes serviced by the ITU Secretariat but
the expenses are charged against the participants only and not against the
membership of the region as a whole. The custom has been, where ratification
is required, for the instruments to be deposited with the host Government which
informs the ITU Secretary-General. Where only approval is required, however,
signatories notify the Secretary-General direct.

There is so much variation in the texts of agreements reached under
article 45 that it cannot be determined of them as a category whether or not
they can be held to be "adopted within" the ITU. Rather, each agreement and its
surrounding circumstances would have to be examined to see to what extent it was
the intention of the parties that the agreement be subject to the rules of the
ITU.

(c) Other regional agreements

There seems to be only one régional agreement in the telecommunication field
that does not fall within the two preceding categories since no reference is made
in it to the relevant articles of the International Telecommunication Convention.
Under its termes the inviting Government receives acceptances and there is no
‘provision that these be cqmmunicated to the ITU. The instrument appears, however,

in the official list of acts of the Union published by the ITI.
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III. Specilal asgreements on telecommunication matters

By article b4t of the Montreux Convention the Members of the Union reserve
the right to make special agreements on telecommunication matters which do not
concern other Members, provided they do not conflict with the terms of the
convention or of the regulations as far as concerns harmful interference to the
radio services of other countries.

The right to make special agreements is quelified by the regulations.

It is recognized in the telegraph and telephone regulations that derogation
from their provisions may be made by special arrangements.

The radio regulations prescribe that special arrengements may be made as
follows:

(1) By two or more Members regarding sub-allocation of bands of frequencies

to the appropriate services of the participating countries.

(i1) By two or more Members regarding assignment of frequencies below or
above those covered by the table of frequency allocations to stations
in one or more specific services provided all Members affected have
been invited to the conference.

(11i) By Members on a world-wide basis regarding assigmment of freguencies
covered by the table of fregquency allocations to stations participating
in a gpecific service provided that all Members are invited to the
conference.,

(iv) Between neighbouring countries regarding stations operating on
frequencies above 41 MHz to be located in the territory of one country
and intended to improve the national coverage of the other country.

In cases (i)—(iii) the ITU Secretary-General must be informed in advance of
the intention to convene the conference. In all cases contents of the arrangements
made mist be communicated to him so that he may inform the membership as a whole.

The radio regulations also provide that special arrangements shall determine
the conditions of operation of stations in the fixed and mobile services in
order to protect those services from harmful interference, having regsrd to
the difficulties of operation of stations of the maritime mobile service.

Provision has also been made in various regional agreements for further

‘spegial regional arrangements.

/.OQ



A/CONF.39/5(Vol. I)
English
Page 9h Part I, article L

It is felt that each special agreement and its surrounding circumstances
would have to be examined to see to what extent it was the intention of the
parties that the agreement be subject to the rules of the ITU.

(Letter of 24 July 1967 from the Secretary-General ad interim of the International
Telecommunication Union (A/6827/Add.l, pp. 28~33))

World Health Organization

«ssarticle 4 makés the application of treaties which are constituent
instruments of an international organization or are adopted within an internatiomns
organization subject to the relevant rules of the organization. It is therefore
only when an‘organization has no rule relevant to a given case that the draft
articles would apply. In other words, in the case of a treaty which is the
constituent instrument of an international organization or is adopted within it,
the proviéions'of the draft articles have only a secondary application.

(Letter of 13 July 1967 from the Head of the Legal O0ffice of the World Health
Organization (A/6827/Add.1, p. 42))

See also ibild., quoted infra under part II, section 2.
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PART II - CONCLUSION AND ENTRY INTO FORCE OF TREATIES

MEMBER STATES

Frenve

See XXIInd session, 969th meeting, pera, 2, quoted supra under Comments and

ohservations on the draft articles as a whole,

Netherlands

A dominant place in the law of treatieséwas naturally occupied by rules
concerning the consent of the State to be bound. A number of those rules,
including those on reservatbions, were grouped inm articles 10 to 20.,..

(Mr, Tammes, XXIst session, 903rd meeting, pera, 13),

Nigeria

See XXIInd session, 978th meeting, para. 11, quoted supra under Comments and

observations on the draft articles as a whole.

SECTION 1 - CONCLUSION OF TREATIES

MEMBER STATES

Turkey

See XXIst session, 90Tth meeting, para. 15, quoted supre under article 1,

Joen
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ARTTCLE 5

Capacity of States to conclude treaties

' MEMBER STATES

As a federal State, Australia would also have to give closer study to
article 5 (2) dealing with the treaty-making capacity of the States members of a
federal union.

(Sir Kenneth Bailey, XXIInd session, 98lst meeting, para. 13)

Bulgaria

See XXIst segsion, 9lOth meeting, paré. 7, quoted infra under article 12.

ganada

As a number of delégations had already pointed out, article 5, on capacity to
conclude treaties, appeared to be incomplete. It ignored such elements as
recognition and State responsibility concerning performance, Moreover, the use of
so fundamental a term as "State" in the articles in this part of the draft did
not seem to be wholly consistent.

(Mr. Gotlieb, XXIInd session, 976th meeting, para. 6)

Ceylon

~«..in his delegation's view the draft did not deal adequately with the problem.
of‘treaty-making capacity. It might, indeed, be doubted that international law

/e
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contained any objective criteria of international perscnality or treaty-making
capacity. Sometimes participaticn in international agreements was the only test
that could be applied to determine whether the parties had such personality or
capacity or, indeed, "statehocd”, For example, India had been regarded as an
international entity possessed of treaty-making capacity long before independence s
pecause of the practice, beginning with the Treaty of Versailles in 1919, of India's
pecoming & separate party to internaticnasl agreements. The older British dominions,
Southern Rhodesia, and the Commeonwealth of the Philippines before its independence
nad all developed their treaty-making capacity through the very process of entering
into international agreements. OCnce the dcminant or sovereign entity to which a
political subdivision was subcrdinate consented to the latter's treaty-making
capacity, the capacity existed whenever another entity was willing end able to
conclude with that subdivision an agreement to be governed by international law.

The very exercise of treaty-making capacity by a subordinate entity endowed it with .
legal personality under international law. Tt made 1little sense, therefore, to

make the possession of legal personality a prerequisite to the conclusion of
treaties, as draft article 5 purported to do., There was, therefore, need to clarify
and redefine the scope of the law of treaties as far as it concerned the classes of
entities that might enter into treaties.

(Mr. Sanmuganathan, XXIst session, 908th meeting, para, 5)

Cuba

Article 5, which dealt with the important question of the capacity of States %o
conclude treaties, should delve further into the meaning of the word "State" in that
context, Only States which enjoyed full internal and external sovereignty could
bossess a capacity to conclude treaties., A treaty concluded between parties, one
of which enjoyed only limited and formal sovereignty, should be deemed to be void
under the law of treaties , Since the party that was in an inferior position legally
lacked capacity to be bound. There could be mutual consent only when both parties
enjoyed full contractusl freedom.

(Mr, Alvares Tabio, XXIInd session, 97hth meeting, para. 2k)
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Czechoslovakia

Zﬁis delegatiog7 also considered that the existence in the future convention
of an article specifying that every State possessed the capacity to conclude treaties
was essential., That would reflect the principle of international law according to
which all States enjoyed sovereign equality, had equal rights and duties, and were
equal members of the international community, notwithstanding differences of an
econcmic, social, political or other nature, That principle had been adopted
unanimously by the 1966 Special Committee on Principles of International Law

concerning Friendly Relations and Co-operation among States (see A/6230).

(Mr. Potocny, ¥XIst session, 906th meeting, para, 11)

The right of a State to conclude international treaties was one aspect of

State sovereignty. Indeed, jus contrahendi was considered a fundamental right of

the State, and the international treaty was the principal source of the juridical
regulation of relations among States. Hence the importance of completing the
codification of the law of treaties. .

(Mr. Smejkal, XXIInd session, 976th meeting, para. 18)

See also ibid., para. 28, quoted infra under article 12,

Dahomey

See XXIst session, 912th meeting, para. 9, quoted infra under article 12,

Ecuador

See XXIInd session, 981st meeting, para. 26, guoted supra under article 2,

e
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Mongzolia

The general principle stated in draft article 5 that every State possessed
capacity to conclude treaties was & natural corcllary of the principle of the
sovereign equality of States, upon which the United Naticns itself was based., Any
move to restrict the right of certain States tc ccnclude treaties was an attempt at
subjugation that no longer had any place in mocdern internaticnal law, which
disregarded all inequalities among States.

(Mr. Khashbat, XXIst session, 91lth meeting, para, 32)

Poland

See XXIst session, 913th meeting, para., 10, guoted supra under Ccmments and

ohservations on the draft articles as a whole,

—

Poland, which had always steod up for the principle of the universality of
participation in international conferences cn the grounds that the existence of a
State was independent of its reccgniticn by third States, considered that, by virtue
of the equality of States, any State was entitled to participate in general treaties
of concern to it which might have a bearing on its interests. It considered that
that right should be of an objective kind, and that it should be expressly stated
in the future convention. In that respect, the provision of article 5 to the
effect that every State possessed capacity tc conclude treaties was insufficient,
since it did not prevent the application of the contrary principle - which had of
late become widely practised - of the limitation of participation in international
conferences on treaties of & general kind; and it did not eliminate the injustice
that would be involved in the adoption by a majority of contracting States of a
clause barring some States from participation in the treaty that had been concluded.
In that respect, the solution adopted by the International Law Commission was
besically inimical to codification, for it was contrary to the fundemental principle

fon.
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of the equality of States; and the Polish delégation would like to draw the Sixth
Committee’s attention to that point, the position on which was retrograde by
comparison with the 1962 text.

(Mr. Osiecki, XXIInd session, 97Tth meeting, para._lS)

Sierra Leone

See XXIst session, 911th meeting, para. Ll, quoted supra under Comments and

observations on the draft articles as & whole.

Sweden

Article 5 (2) attributed treaty-making capacity to the constituent members of
federal States within the limits laid down by the federal constitution, He wondered,
however, whether it was reasonable exactly to equate the capacity of the State undex
international law with that under the federal constitution and to expect foreign
States fully to master the intricacies of such constitutions.

(Mr, Blix, XXIInd session, 980th meeting, para. 11)

Ukrainian Soviet Socialist Republic

His delegation attached special importance to article 5 (1), which embodied
the principle of the sovereign equality of States, one of the main features of
contemporary international law, Under the provision in question, any State had the
right to téke part in the preparation of general rules governing tresties and,
consequently, in the preparation of the future convention on the law of treaties,
The Ukrainian delegation therefore deplored the fact that the Sixth Committee had
not succeeded in doing anything positive in that regard: what amcunted in practice
’to depriving certain States of theif right to be parties to general treaties

'obviously constituted discrimination, and it was to be hoped that the conference
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would take care to keep out all such discriminatory provisions. Indeed, the draft
should contain a provision whereby general treaties were open to accession by all
gtates. Again, the very nature of many general treaties made it a duty of States
to accede to them, and it was therefore important that all of them should be
offered the opportunity to take part in the conference.

(Mc. Yakimenko, XXIInd session, 978th meeting, para. 17)

«os Article 5, establishing the capacity of every State to conclude tregties,
including States members of a federal union if such capacity is admitted ‘by the‘
federal constitution, is based on the principle of the sovereign equality of States.

(Letter of 27 June 1967 from the Ministry of Poreign Affairs (A/6827, p. 24))

N

SPECTALIZED AGENCIES

Food and Agriculture Organization of the United Nations

«ecarticle [5__7 limite the capacity to conclude treaties to States - including
nembers of a federal union subject to certain qualifications. At an earliér stage,
the International Iaw Commission considered , concurrently with the category of
federations or other unions of States, the capacity of "dependent States" to enter
into treaties. Thus it had been suggested that a dependent State may possess
internatioﬁal capacity to enter into treaties, inter alia, where "the other
contracting parties accept its participation in the treaty in its own name
separately from the State which is responsible for the conduct of its international
relations". It is not entireiy clear whether the omission of a reference to
dependent States in article 5 precludes dependent States from becoming parties to-
international treaties. As far as FAO is concerned, Associate Members‘whirch vy
definition are Territories which are not responsible for the conduct of thelr
inte'rnational relations (a.rticle II-3 of the Constitution) can be admitted to FAO

and theréby assume certain rights and obligations provided for in the Constitufcion.' '

2t



A/CoNF.39/5(Vol. I)
English
Page 102 Part IT, section 1, article 5

Moreover they can also become parties to conventions and agreements adopted under
article XIV of the Constitution. Although in both cases the instruments of
acceptance are submitted by the Member Nation that is responsible for the conduct
of the international relations of the Territory concerned, the exercise of the
rights and duties connected with associate membership is vested in such Assoclate
Member as far as membership in FAO is concerned. Similarly, Associate Members may
be in a position to exercise righte and carrying out obligations under a convention
or agreement.if by virtue of constitutional arrangements between an Asscciate
Member and the country responsible for its international relations the former has
been endowed with the authority to become a party to international treaties.

,(See article II, paragraphs 5—4, article XIV, paragraph 5 of the Constitution,

rule XXI, paragraphs l-a (ii), b, ¢, and 3 of the General Rules of the Organization,
paragraphs T, lh-a (ii) of the Principles and Procedures Governing Convemtions and
Agreements Concluded under Articles XIV and XV of the Constitution.) In view of
the provisions of article I of the draft articles, the special status of Assocciate
Members within FAO would not seem to present any particular problems; the above
observations should therefore not be construed as a suggestion for reintroducing
specifically the concept of "dependent States" in the draft articles.

(Letter of 7 July 1967 from the Legal'Counsel of the Food and Agriculture
Organization of the United Nations (A/6827/Add.1, pp., 21-22))

International Telecommunication Union

Under the Monteaux Convention the Members of the Union are:
(i) Any country or group of territoriés listed in annex 1 to the Convention.
In this list are included States members of federal unions and groups of
,territories. '
(i1) Countries not listed which become Members of the United Nations and accede.
(i11) Any sovereign country not listed which accedes after its application for
‘membership has been approved by two thirds of the Members of the Union.
Provision is made for associate membership in which may be included countries,

territories and groups of territories the application of which is approved by a
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mjority of the Members and any Trust Territory on behalf of which the United
fations has acceded to the conventicn and which is sponsored by the United Nations,
jssociate Members have the same rights and obligations as Members except the right
. 4p vote.

(I_J_eiter of 2k July 1967 from the Secretary-General ad interim of the International
) Telecommunication Union (A/6827/Add.1, p, 3%))

ARTICLE 6

Full povwers to represent the State in the conclusion of treaties

MEMBER STATES

Czecheslovakia

The provision of paragraph 1 (b) fof article 6/ should be made more precise
in the sense that the intention of the respective States to dispense with full
powers must be obvious,

(Note verbale of 15 August 1967 from the Chargé d'Affaires ad interim to the
United Nations (A/6827, p. 9))

Ecuador

See XXIst session, 91h4th meeting, para. 19, quoted infra under article 11.

; Japan

See document A/6827 and Corr.l, quoted infra under article 7.

feos
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As to the conditions for representation of a State in the conclusion of
international treaties, it might have been better, rather than make a restrictive
list, as was done in article 6, to enumerate certain conditions as a guide, leaving
the details to be settled by the ﬁunicip&l law of each State, since constitutional
systems specified almost all the organs competent to conclude treaties.

(Mr. Gastli, XXIInd session, 981lst meeting, para, Y4)

SPECTALIZED AGENCIES

Focd and Agriculture Organization of the United Nations

Generally speaking, the rules adopted by FAO withtregard to full powers and

. the adoption of instruments are in conformity with the relevant articles of the law
of treaties. Both draft amendments to the FAO Constitution and conventions and
agreements under article XIV of the Constitution have to be included in the draft
agenda of the Conference or Counéil, as the case may be, and texts have to be
circulated well in advance of the opening of the Conference or Council session.
Accordingly, Member Governments may be presumed to have taken cognizance of the
texts, and no credentials other than those empowering the members of delegations to
represent their Governments at the session are required for the purpose of adopting
an amendment to the Constitution or a convention or agreement,

(Letter of 7 July 1967 from the Legal Counsel of the PFood and Agriculture
Organization of the United Nations (A/6827/Add.l, p. 22))

International Telecommunication Union

Accreditation to ITU plenipotentiary conferences can be given by Heads of

State or Government or the Minister for Foreign Affairs. The same personS‘ahd the
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Jinister responsible for questicns dealt with during the conference can accredit
jelegates to ITU administrative cenferences. The Secretary-General of the United
Nations may aceredit the delegation representing a Trust Territory. The head of a
diplomatic mission, or the head cf the permanent delegation to the European Office
of the United Nations for ITU conferences held in Geneva, may accredit a delegation
subject to confirmation prior to signature of the final acts by the Head of State
or Government, the Minister for Foreign Affairs or (for administrative conferences)
the Minister responsible.

(Letter of oli July 1967 from the Secretary-General ad interim of the International
Telecommunication Union (A/G827/Add.1, pp. 33-34))

ARTICLE 7

Subsequent confirmation of an act performed without authority

MEMBER STATES

Czechoslovakia

See document A/G827, quoted infra under article bl

Japan

That "an act relating to the conclusion of a treaty performed by a person who
cannot be considered under article 6 as representing his State for that purpose is
vithout legal effect” is s matter-of-course conclusion drawn from article 6, There
is, therefore, no necessity of providing for it.

- The phrase "unless afterwards confirmed by the competent authority of the
State" involves danger of abuse by giving rise to assertions by a person that, even

in such a case where he cannot be considered under article 6 as representing his
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State .for a certain purpose, he can represent his‘State for that purpose so long
as confirmation on his act is allegedly expected frcom the competent authority of
the State,

It is appropriate, therefore, to delete this article.

(Note verbale of 19 July 1967 from the Permanent Representative to the United
Nations (A/6827 and Corr.l, pp. 20, 21))

SPECTALIZED AGENCIES

Food and Agriculture Organization of the United Nations

The problem of subsequent confirmation of an act performed by a representative
of a Member Nation without credentials in the formal sense has arisen in connexion
with the signing of, or acceding to, conventions and agreements, for which specifie
full powers are required, This situation is now regulated by a provision similar
to that appearing in article 7 of the law of treaties (rule XXT-4 of the General

Rules of the Organization).
(Letter of 7 July 1967 from the Legal Counsel of the Food and Agriculture
Organization of the United Nations (A/6827/Add.1l, p. 22))

ARTICLE &

Adoption of the text

MEMBER STATES

Ceylon

«sothe draft articles did not seem adequately to cover at least one of the

new techniques of treaty-making which had developed in recent years, namely the
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' adoption of the text of a treaty by &n internaticnal organization pursuant to its
igherent powers. Under draf't article B, except for the case provided for in its
peragraph 2 when & text was adepted at an internaticnal conference, the rule would
pe that the adoption took place by the unanimcus consent of the participating
states. That text, howvever, had te be read in conjuncticn with article k&, which
provided that as to treaties adepted within international organizations , the
application of the provisicns ¢f the draft articles was to be "subject to any

relevant rules of the organizaticn". The application of article 4 raised no problem
yhen the adoption of the text of a treaty by an international organization took place
pursuant to an express provisicn of the crganization's constituent instrument, as

in the case of the conventions of the Internaticnal Labour Orgenisation. However,
vhere a treaty was adopted within an organizaticn in the exercise of its inherent
povers, the rules of the organizéation might not offer guidance, since the treaty
formulated attained an independent existence. The application of article 4 became
gven more difficult when the treaty adepted within an international organization was
itself, in part, the constituent instrument of a new, wholly independent international
organization, with its own rules. He cited the examples of the Articles of

Agreement of the Internatiocnal Develepment Association and of the International
Finance Corporation and alsc the Convention on the Settlement of Investment Disputes
between States and Nationals of cther States, all of which were instruments that had
first been adopted by the Executive Directors of the International Bank for
Reconstruction and Development and then circulated to the States members of the Bank
for acceptance, It might be pessible to argue that the case was covered by

art;‘cle 8 (1) in that the true adeption cccurred only when each State signed or
ratified the text; it might also be suggested that the "rules of the organization"
referred to in article b were not only the orgenization's regular rules but were

also all decisions and rescluticns binding upon its members. However, his

delegation believed that the formulation and adoption of the text of the treaty by

the competent organ of an international organization pursuant to its inherent powers
deserved to be given clearer treatment in the draft articles, While it did not wish
to make a specific proposal for amending the text, it felt that the terms of

article § (l) might be made less rigid by providing for its application in cases

Where ‘no other mede of adoption had been expressly or tacitly agreed, It also felt

/..
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that the provisions of article 4 relating to treaties adopted "within an
international organization" would have to be looked at carefully with a view to
improvement or, if necessary, to deletion.

(Mr. Pinto, XXITnd session, 969th meeting, para, 9)

Czechoslovakia

In paragraph 2 Zﬁf article 8/ the term "international conference" ocught to be
defined more accurately; otherwise misunderstanding might arise as to the applicatio
of paragraph 1 and paragraph 2 respectively.,

(Note verbale of 15 August 1967 from the Chargé d'Affaires ad interim to the
United Nations (A/6827, p. 9))

Japan

The procedure for the adoption of the text of a treaty at an international
conference should, as a general principle, be appropriately left to the decision
of the conference and the provision of this article should be kept as a residuary
rule.

Therefore, 1t will be appropriate to delete the phrase beginning with “unles§“
and replace it by "unless they decide to apply a different rule". W

'(Note verbale of 19 July 1967 from the Permanent Representative to the United |
Wations (A/6827 and Corr.l, p. 21))

Netherlands

' With regard to the adoption of a multilateral treaty in article 8 (2), his
delegation. held that a rule providing derogation from the unanimity rule should be

applied only in the case of the adoption of general multilateral treaties. In all ;

Y
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sther cases, the decision should be left tc the conference itself, as it might be
qesirable, especially in the case of regional treaties, that all the negotisting
states should accept the drafted rules.

| (r. Kooijmens, XXIInd sessicn, 977th meeting, para, 5)

Yugoslavia

In view of the fact that in scme cases the instruments convening intermational
conferences specify the procedure for the adoption cf texts by the conference , the
Yugoslav Government considers that in article 8, paragraph 2, the words "when the
conference is convened or at the conference itself” should be added after the words

"they shall decide',
(Letter of 28 June 1967 from the Chief Legal Adviser of the Ministry of Foreign

Affairs (A/6827, p. 28))

SECRETARY-GENERAL OF THE UNITED NATIONS

Paragraph 2 of draft article 8 is not in accordance with the practice of United
Nations conferences, under which the adoption and amendment of the rules of procedure,
including the rules relating to voting, normelly takes place by a simple majority
of representatives present and voting., This difference, however, will not create
any difficulty if, as suggested above, article b is broedened to recognize the
possibility that some international organizations have the authority to adopt
special rules at variance with the provisions of the draft articles in regerd to

treaties concluded under their auspices,
(4/6827/8dd.1, pp, 1k-15)
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SPECIALIZED AGENCIES

Food and Agriculture Organization of the United Nations

The principle of adoption of a text by a two-thirds majority, as reflected in
article 8, paragraph 2, of the draft articles, has also been incorporated in
articles XIV and XX of the FAO Constitution but the criteria for calculating that
majority are not uniform in all cases, Thus, amendments to the Constitution can
be adopted by the Conference by a two-thirds majority of the votes cast, provided
that such majority is more than one half of the Member Nations of the Organization
(article XX-1); conventions and agreements may be adopted by the Conference by a
two~thirds majority of the votes cast (article XIV-1l), while the majority required
for adoption by the FAO Council is two thirds of the membership of the Council
(article XIV-2),

(Letter of 7 July 1967 from the Legal Counsel of the Food and Agriculture
Organization of the United Nations (A/6827/Add.l, p. 23))

See also ibid., gucoted supra under article 6,

International Telecommunication Union

The only cases where a special majority is specifically required under ITU
‘rules are: ‘

(a) In connexion with the admission to membership of countries not Members
of the United Nations; in this case the approval of two thirds of the Members of
the Union is required;

(b) 1In comnexion with the determination of the agends of conferences, their
date and place of meeting and changes thereto.
(Letter of 24 July 1967 from the Secretary-General ad interim of the International
Telecommunication Union (A/6827/Add.1, p, 34)) '
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ARTICLE 9

Authentication of the text

SECRETARY-GLITERAL OF THE UITITED HATIORS

...article [5;7 again shows the neen for leaving some flexibility to
international organizations in regard beoth to the procedures of their organs and
to those of conferences under their auspices, There are cases in which, without
any demonstrable agreement of' the States participeting in the drawing up of the
treaty in accordance with sub-paragraph (a.), and &lsc without the signatures of
representatives in accordance with sub-paragraph (b) , the establishment of the
authentic text is necessarily left to the secretariat of the conference, The
commentary refers to a comparable case vhere authentication takes the form of a
regolution of an international orgsnization or of an act of authentication by a
competent authority of an organization, FEven where there is a signing ceremony at

oy

the end of a conference or of the deliberations of an corgan of an international
crganization, reascons of time freguently prevent representatives from having any
opportunity to verify the text, and in that case also the real authentication of

the text is performed by the secretariat, But draft article 9 creates no difficulty
provided that draft article b is altered as suggested ahove.

(A/6827/Add.1, p. 15)

SPECIALIZED AGEHCIES

Foed and Agriculture Organizetion of the United Nations

The rule governing authentication of conventions and agreements is laid down

in article XIV-7 of the FAO Constitution, which is at variance with article 9 cf
the draft articles.

g (Lg@ter of 7 July 1967 from the Lemal Counsel of the Food and Agriculture
~ Uganization of the United Nations (A/6827/Add.1, v, 23))




A/CONF.39/5(Vol. I)
English ‘
Page 112 Part IT, section 1, article 10

International Labour Organisation

See document A/6827/Add.1, quoted supra under Comments and observations on the

draft articles as a whole.

ARTICLE 10

Conseﬁt to be bound by a treaty expressed by signature

MEMBER STATES

Belgium

Article 10 (2) provides that the initialling of a text constitutes a signature
of the treaty, i.e. the consent of a State to be bound by the treaty, when it is
established that the negotiating States so agreed.

It was obviously thought desirable to provide a text to cover the practice
referred to in paragraph (4) of the commentary on the article, concerning
"initialling by a Head of State, Prime Minister or Minister of Foreign Affairs.

Nevertheless, the phrase "when it is established that the negotiating States so
~agreed" could, in practice, give rise to serious difficulties and cast doubt on the
actual effect of the initialling, | |

The phrase "it is established" is, after all, very general., It excludes no
'methdd of proof and might conceivably include alleged consent, based on
conversations or on any source whatéoevér, in certain specified circumstances.

In order to meet this objection it might be advisable to amend the phrase to

read "it is expressly established",

(Letter of 19 July 1967 from the Permanent Representative to the United Nations
(A/6827, p. %)) -
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Canada

See XXIInd session, 970th meeting, para. 4, gucted infra under article G2.

Chile

See XXIst session, 912th meeting, para. 29, gquoted infra under article 11.

Czecheslovakia

It becomes apparent from the comparison of the provisions contained in
article 10, paragraph 1 (b), and that of article 11, paragraph 1 (b), that cases
may occur where it has neither been ascertained that the States agreed to be bound
by a treaty nor did they agree that ratificaticn weuld be required, In that respect
the draft appears to be incomplete., It weould be useful te express in article 10
the presumption that in the casews not covered by the provisions of article 11 and

of article 12 respectively, the HState is bound by the signature of a treaty. The

following wording of article 10 is suggested:

"1. The consent of the State to be bound by a treaty is expressed by
the signature of its representative with the exception of cases to which
article 11 and article 12 apply.”

2. (no change).

It is suggested that the provision contained in article 11, paragraph 1 (4),
be deleted as superflucus as it is covered by the provision in paragraph 1 (b),
of the same article,
(Note verbale of 15 August 1967 {rom Chargé d'Affaires ad interim to the United
Yations (A/€827, p. 9))

Ghana

See X{Ist session, 905th meeting, para. 12, quoted infra under article 11,

[ovs



A/coNE .39/5 (Vol. I)
English
Page 11k Part II, section 1, article 10

Sweden

Article 10, concerning consent by signature, and article 11, concerning consent'
by ratification, acceptance and approval, appeared to be the outcome of & compromise
that had achieved unanimity at the expense of legal clarity. As drafted, they
merely recognized that the parties to"an agreement were free to determine whether
signature or ratification should be the means of expressing their consent to be
bound., For cases where the parties had not specified their preference in the matter,
Sweden supported the inclusion of a residuary rule whereby signature would be deemed
to be the methed of expressing consént to be bound.

(Mr. Blix, XXTInd session, 980th neeting, para. 12)

See also ibid., para. 12, qguoted infra under article 12.

SPECIALIZED AGENCIES

Food and Agriculture Organization of the United Nations

The practice of FAO is reflected in paragraph 4 of the Principles and Procedures
goﬁerning Conventions and Agreements. Thus, both the traditional system, i.e. that
of Signature, signatufe subject to ratification, and accession, as well as the
simplified system of acceptance by deposit of an instrument of acceptance are being
.applied with respect to conventions and agreements-concluded under article XIV of
the Constitution.

(Letter of 7 July 1967 from the Legal Counsel of the Food and Agriculture
Organization of the United Nations (A/6827/8d4d.1, p. 23))
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ARTICLE 11

Consent t¢ be bound by & treaty expressed
by ratificaticn, acceptance cr approval

MIMBER STATES

Canada

See XXIInd session, 97Gth meeting, para, 4, guoted infra under article 62.

Chile

...he thought that draft articles 10 and 11, concerning consent to be bound bér
a treaty as expressed, respectively, by signature and by ratification, should have
noted that treaties in simplified form did not reguire ratification, and should have
included rules to cover umratified treaties and treaties that did not stipulate
whether or not they should we ratified,

(Mr. Varges, XXIst session, Jloth meeting, para. 29)

It was debatable whether the text under consideration had been improved by the
omission of the stipulation, contained in article 12 (l) of the 1962 text, that
"Treaties in principle reguire ratification unless they fall within one of the
exceptions provided for in paragraph 2 below', A State which contracted
international legal obligaticns under a treaty was performing an act of sovereignty,
which to a certain extent restricted the future exercise of its sovereign rights.
Only the organs through which national sovereignty was exercised could perform such
acts and impose such restrictions. In some cases - for instance, when the exercise

of SOVere:Lgnty vas entrusted to & monarch - ratification might not be necessary.

T
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Countries with a democratic system of government, however, considered that
sovereignty was vested in the nation - a group of people united under a government
chosen by all. It was therefore essential that public treaties should be submitted
to the organs representing the people for their approval., Article 5 of the
Convention on Treaties (Havana, 1928) stated that treaties were obligatory only
after ratification by the contracting States, even though that condition was not
stipulated in the full powers of the negotiators or dld not appear in the treaty
itself. Article 6 of the Convention spec1f1ed that ratlflcatlon must be made in
writing pursuant to the legislation of the State concerned. The provisions in the
draft articles which dealt with ratification should be revised, in respect of the
distinction between the concept of ratification in international law and the
corresponding concept in constitutional law, so that those States in which
-parliamentary action was required for the ratification of internatiocnal treaties
would be able to support the convention.

(Mr, Tinoco, XXITnd session, 982nd meeting, para. 48)

Czechoglovakia

See document A/6827, quoted supra under article 10.

Ecuador_

‘ e« odraft article 11 set out the general rule that ratification was not
necessary to render a treaty'binding unless the need for ratification was
establishedvexpressly in the treaty itself or the intention to require ratification
was deduced by any of the means set out in that draft article., His delegation not
“only found it difficult to co-ordinate that provision with draft article &, sub-
paragraph 2 (c), whereby representatives accredited by States to an international
conferehce or to an organ of an international organization were empowered only to

adopt the text of a treaty, but it was concerned about the wide reach of the rule,

(Mr. Alcivar, XXIst session, 914th meeting, para. 19)

feor
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Ghans

...in article 11, cn the ratificaticn cof treaties, the Commission had started
from the premise that the question of ratificaticn sheculd depend on the intention,
expressed or implied, of the negotiating States., His delegation approved the non-
copittal stand taken by the Ccmmission on that guestion, since it shared the view
that ratification was an opticnal precedure intended to facilitate agreements
petween States whose executive branches cculd net cenclude treaties without the
approval of the legislature. In its view, however, it wculd have been more
satisfactory if the draft articles had included a provision on the status of
mratified treaties. It would alsc have liked the draft to specify whether
ratification was necessary when a treaty was silent on that peint. Furthermore,
the Commission ought to have stated whether ratification was required in the case
of a treaty that did not come under either article 10, paragraph 1, article 1l.

(Mr. Van lare, ¥XXIst session, 905th meeting, para, 12)

Philippines

With reference tc article 11 (1) (&), concerning the expression of consent by
ratification, he wished to point out that, in Philippine lew, all treaties required
ratification.

(Mr, Espeio, XXTInd session, 981st weeting, para, 2C)

Sierra Leone

...the very wording of draft articles 11, 12 and 13 emphasized the importance

of the free consent of States becoming parties to a treaty; such consent was

tssential to the equitable application of the rule pacta sunt servanda.

(i Koroma, XXTst session, 91llth meeting., para. 45)
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Spain

In the Commission, the proposal that the rule concerning ratification of
treaties (draft article 11) should be reversed had prevailed. The Commission had
decided that its proper course was simply to set out the conditions under which the
consent of a State to be.bound by a treaty was expressed by ratification in mcdern
international law.

(Mr. de Luna, XXIst session, 912th meeting, para. 3h4)

Sweden

See XXITnd session, 980th meeting, para. 12, quoted supra under article 10 and

infra under article 12,

Tunisia

...the Tunisian delegation approved of the wording of article 1l concerning
ratification as an expression of a State's consent to be bound by a treaty. The
article made it clear that ratification was the rule and non-ratification the
exception, which was quite in keeping with Tunisian cénstitutional practice.

(Mr. Gestli, XXIInd session, 98lst meeting, pera, 4)

Uruguay

+..he pointed out, in connexion with paragraph 1 (a) of article 11, concerning
consént‘to be bound by a treaty that under the domestic laws of his country every
treéty or international agreement,'irrespective of its natﬁre, had to be submitted
- to Parliament for ratification, which meant that consent to be bound by a.treaty
‘always had to,findréipression, as far aé Uruguay was‘conéerhed, in ratification.

(Mr, Cismsullo, XXIInd session, 97lst meeting, para. 5)
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SPECIALIZED AGENCIES

Tood and Agriculture COrganization of the United Nations

See document 6827/Adc"1.l, gucoted supra under article 10.

Internaticnal Telecommunication Union

Ratification is required for signatories to the International Telecommunication
(onvention: non-signatories may accede, For moest other ITU agreements approval
only is required.

(Letter of 24 July 1967 from the Secretary-General ad interim of the International
Telecommunication Union (A/€827/Add.1, p. 3%))

ARTICLE 1%

Consent to be bound by a treaby expressed by accession

MEMBER GSTATES

See XXIst session, 912th meeting, para. 20, quoted supra under Comments and
observations on the draft articles as a whole.

e st st

* .
The question of participaticn in multilateral treaties is included under
article 12,
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Brazil

Of course, not all problems had been solved [Ey the International Law
Commissiq;7. For example, the commentary on article 12, which had been extremely
difficult to draft, left open the guestion of whether general multilateral treaties
should be regarded as open to participation by every State, or whether the
negotiating States should be left free to fix by the provisions of the treaty the
categories of States to which it might be open. That was one of the problems that
would have to be dealt with by the conference of plenipotentiaries convened to
conclude’a convention on the law of treaties.

(Mr. Amado, XXIst session, 90kth meeting, para. 25)

Bulgaria

Zﬁﬁ7 important conmtribution by the Commission had been article 5 of its draft,
concerning the capacity of States to conclude treaties as an inherent right of every
State, Unfortunately, the Commission had not succeeded in applying that basic
principle to some other pertinent provisions of the draft, such as article 12
dealing with accession. He recalled that in article 8 of the 1962 draft there had
been an explicit provision to the effect that every State might become a party to a
general multilateral treaty; that rule had been a legal guarantee against the
docﬁrine and practice of discrimination with regard to participation in a treaby.
His delegation firﬁly believed that fhe fundamental principle of universal accession
of all States to general multilateral treaties should be embodied in the conventiorn,
because any kind of limitation on a State's treaty-making rights was contrary to
the fundamental principles and peremptory norms of modern international law.

(Mr. Yankov, XXIst session, 910th meeﬁing, para. 7)

He wished to stress his delegation's firm adherence to the principle that
_‘geheral multilateral treaties should be open to signaturé and accession by all

States without any discrimination whatsoever, The principle of sovereign equality,

.
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embodied in article 5 and alsc in articles L8 and 49, implied such universality,
and an explicit provision that every State might beccme a party to a general
multilateral treaty should be included in the draft articles. The application of
thet principle would lead tc the widest pcssible participation in multilateral
treaties, thus increasing their effectiveness as important instruments of

international co-operation.
(r. Yenkov, XXIInd sessicn, 979th meeting, para.l)

The Bulgarian Government notes that the final text of the draft convention
proposed by the General Assembly of the United Nations at its twenty-first session
no longer includes article 8§ of the 1902 drait on the participation of all States
in general multilateral treaties.

The absence of such a provisicn constitutes a set-back to the trend towards
the adoption of the principle of universality in respect of the conclusion of and
gccession to general internaticnal treaties. The adoption of this principle would
eliminate the possibility of diccerimination against certain States which wish to

participate in treaties and in internatiocnal relations in accordance with the

principle of the sovereign equality of States and the needs of genuine international

co-operation.
(Note verbale of 17 August 1967 from the Permanent Mission to the United Nations

(A/6827/8dd.1, pp. 5-6))

Byelorussian Soviet Socialist Republic

The first of /the/ principles /on which agreement had not yet been reached/
¥as the universality of general multilateral treaties , which should be open to
signature by all States, in the interests both of the international community and

and of the States parties to them. Any other course of action was inconceivable,

not only because it would discriminate against entire peoples, but because general

wiltilateral treaties were concerned with interests common to all States., It was

/...
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natural, therefore, that States that had not criginally taken part in the drafting
and conclusion of such a treaty'should have the opportunity of acceding to it if

they wished to do so.

(Mr. Stankevich, XXIst session, 908th meeting, para. 13))

Canada

See XXIInd session, 976th meeting, para. 4, quoted infra under article 62,

Ceylon

«...his delegation regretted that even though the Commission consisted of
personé chosen purely for their professional competence, it had been unable to
reconcile, in a spirit of compromise, certain differences of doctrine, for example
on the questions of participation in general multilateral treaties and of indirect
or economic coercion., If a body of specialists had been unable to agree on a
formulation in those important areas, it was hardly likely. that a conference of
representati#es of governments would be able to do much better, His delegation was
convinced that the exclusion of some States from participation in general multilateral
treaties, by direct or'ihdirect means, was not only inconsistent with the very

- nature of such treaties but injurious ﬁo the progress of international law. He
emphasized the importance of active participation by new nations in the re-
examination and reformulation of the basic principles of international law., A
rethinking of those principles in the light of the diversity of the political,
religious and cultural elements making up those nations would produce a result
which would have at least great psychological importance. The new States would no
longer be able to plead that they had been forced to accede to a system of
international law developed without their participation by those who had been their
~political and economic masters. '

(Mr. Semmuganathan, XXIst session, 908th meeting, para, L)

See also ibid., para. 5, quoted supra under article 5,

'/.._.
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Ceecheoslovakia

The capacity of every State to conclude treaties alsc covered its capacity to
accept & treaty or to accede to it and s¢ to beccme & party to multilateral
treaties dealing with or governing watters involwving its legitimate interests., A
general multilateral treaty was concluded on behalf of the international community,
pelonged to that community as a whole and could nct be clecsed to the accession of
states which had not participated ir: the interpational conference where the treaty
yas elaborated or which were nct members of the intermational corganizations under
yhose auspices the treaty had been prepared, Any contrary practice constituted
di‘scrimination against those States and a flagrant viclation of the principle of
the sovereign equality of States and the principle of universality. In addition,
such an attitude seriously endangered not only peaceful international co-operation
put the very objectives for the achievement of which the general multilateral treaty
in question had been concluded., bSuch & discriminatory practice had unfortunately
existed for many years, but the ccdification and pregressive development of the
law of treaties offered a geod cppertunity to do away with it and to declare that
- every general multilateral treat:, i.e,, every treaty which concerned general norms
- of international law or dealt with matters of general interest to States as a whole,
- ¥as open to participaticon by all States, Such a provision was not included in the
- draft articles, but his delegaticn hoped that the diplomatic conference that would
umdertake the task of concluding a cenvention on the law of treaties would remedy
that deficiency.

_ (Mr. Potocny, XXIst session, 90Gth meeting, para. 12)

-

++.in keeping with the principle enunciated in article 5 (1), it would be
advisable to include a provisicn - pessibly in article 12 - that multilateral
treaties of a general nature shculd be open to accession by all States.,

(Mr, Smejkal, XXTTna session, 9T7Cth meeting, para. 28)

/...
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‘ Tt is desirable to express in accordance with the provision of article 5,
paragraph 1, the principle that multilateral treaties of a general nature be open
to the accession of all States. It is suggested therefore that the present wording
of article 12 be designated as paragraph 1 and paragraph 2 be added as follows:

"2, The consent to be bound by a multilateral treaty containing general
rules of international law or affecting questions concerning general interests
of all States may be expressed by each State by way of accession.,"

(Note verbale of 15 August 1967 from the Chargé d'Affaires ad interim to the
United Nations (A/6827, p. 9))

See also ipbid., quoted supra under article 10.

Da.homey

The draft articles based the law of treaties on the sovereign will and free
.consent of States, thus reaffirming the principle of the equality of States. The
. articles stated clearly that all States possessed the capacity to conclude treaties
in his delegatioh's view, it followed logically that all States should be able to
participate in general multilateral treaties. Intermational law could not
discriminate in that respect, and it was regrettable that the draft articles were

silent or. that point. , i

(Mr. Adjibade, XXIst session, 912th meeting, para. 9)

Ghana

In article 12, the Commission had taken current trends in international law
into account by deciding not to make accession to-a‘treaty dependent on its entry
into force. However, possibly in order to avoid pelitical controversy, the

"Commission had left undecidéd the question of participation in multilateral
treaties, His delegation, nevertheless, thought that the international community
'might have derived some benefit from fecommendations on that point.

‘(Mr; Van Iare, XXIst session, 905th meeting, para., 13)

i
1 /0-:
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Guinen

Multilateral treaties cf & general nature must, by their very nature, be

o

miversal. That essential characteristic cf such treaties must never be lost sight
of, lest the great hcpes placed in the United Faticns should be dashed. All States
vishing to participate in treaties and in internaticnal relations should be allcowed
to do 80, in keeping with the principles cf equality between sovereign States and
in order to give real meaning to internaticnel co-operation and encourage better
pitual understanding.

(Mr. Savane, XXIInd session, 982rd meeting, pora, 29)

Hunpary

There was,,.. another important question, that of participation in general
multilateral treaties, on which the Commissicen had formulated no rules because, as
explained in the commentary on article 12, its members had been unable to agree on
that point, His delegation regretted that it had not been pessible to retain at
least article 8, paragraph 1, ci the 1962 draft, which stated that a general
multilateral treaty should be cpen to all States. It wished to reaffirm that in
its view participation in general multilateral treaties should be based on the
sovereign equality of States.

(Mr. Prandler, XXIst session, 90Tth meeting, para, 3)

——

Article 12 (p_) was bound to ecreste discrimination against States when they
intended to accede to the treaty but the negotiating States did not agree that such
consent might be expressed, Article 12 could have been easily reworded if

article 8 of the 1962 draft concerning perticipation in general multilateral

treaties had not been deleted, His delegation strongly deplered that deletion. It
¥ag convinced that the conference of plenipotentiaries provided for in General
Assembly resolution 2166 (XXI) would give due attention to thet anomaly which gravely
YiOlatEd the principle of the sovereign equaliby of States and undermined the
@pplication and the very authority of the law of treaties.

(Mndler, LXIInd session, 978th meeting, para. 4) ‘ /
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Jrag

Ancther serious omission in the draft articles was the failure to deal with the
major problem of participation in general multilateral treaties. His delegation
shared the opinion expressed by the representatives of Czechoslovakia and the
United Arab Republic, among others, that any multilateral treaty, particularly where
the codification and progressive development of international law were involved,
should be open to all States, because otherwise not only international co-operation
but the very objectives of the treaty in dquestion would be endangered.

(Mr. Al-Anbari, XXIst session, 913th meeting, para. 7)

Liberia

See XXIst session, 912th meeting, para. 3, Quoted infra under article 60,

Mali

In /the/ view /of his delegation/, participation in general multilateral
treaties should be open to all States without discrimination.

(Mr. Koita, XXIst session, 9lUth meeting, para. 36)

Mongolisa,

The principle of the universality of general multilateral treaties was the
corner-stone of the collective work of codifying international law; it was by means .
‘ of such treaties that the general principles of international law were being |

 formulated at present, and_it_was therefore a sine qua non of the universality cf

modern law that every State'should have the opportunity to participate in all such

treaties. It was regrettable‘that that matter was not mentioned in the draft.

i
B
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srticles, and it would be f'or the conference of plenipotentiaries to remedy that

omigsion.
(i Knashbat, XXIst session, 91luh meetins, para, 34)

...the contemporary practice of internaticnal law demonstrated convincingly
thet non-recognition by particular States as nc cbstacle to the participation of

a given State in general multilateral treaties, and therefore in the preparation

of such an instrument on the law of treaties. Furthermore, tc bar a non-recognized
gtate from participation in multilateral treaties would be prejudicial to
international co-operation., His delegaticn was sorry that the Commission had not
found it possible to include article & of the 1962 draft in the final text., If
that article was adopted, it would fellew that, whenever an international treaty was
open for signature or accession, sny dtate might beccme a8 party in accordance with
the procedure provided in the treaty, whether or not that State was recognized by
the other parties to the treaty.

(Mr. Khashbet, XXIInd session, 976th meetinz, para, S51)

Poland

Full equality implied universality. It was right that no State whose
participation would serve the objectives and purpcses of a treaty and whose interest
in it vas legitimate, shculd be barred frem being a party to it, There was a
growing trend towards cpening all treaties to all interested States; that trend
would ultimately prevail and would dispcse of many practical and thecretical
difficulties still remaining. Tespite arguments to the contrary, the principle of
wiversality in no way affected the freedem of States to select partners in
International instruments that they coneludied; ncr did it prejudge the question of

the recognition of States , which had no bearing on the subject, It was therefore

regrettable that after having included an article affirming that principle in its

[oee
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1962 draft the Commission had later deleted it because of the impossibility of
reaching agreement cn the subject.
(Mr. Lachs, XXIst session, 913th meeting, para. 12)

«..treaties should be considered‘open for all interested States.

The acceptance of the principle of universality of multilateral law of treaties
as an indispensable condition of ohserving the rule of equalify‘of States will,
in the opinion of Poland, by wider use of international law, reinforce the
international community and ensure progress in international relations.
(Letter of 3 August 1967 from the Permanent Representative to the United Naticns
(A/6827, p. 23))

Romania

... The propoéed conveéntion should establish the principle of the universality
of general multilateral treaties and state explicitly that all States had the right
to participate in such treaties. As stated in the commentary on draft article 12,
that principle had been fully discussed by the Commission in cohneXion with
articles 8 and 9 of the originalvdraft, and it was regrettable that those articles
had been eliminated from the final draft, for universality was essential to the
development‘of‘international co-operation based on respect for the sovereigﬁty and
equality of States,

(Mr. Flitan, XXIst session, 9l4th meeting, para. 13)

‘ v...the convention should make the universality of general multilateral treaties
one of its basic rules, by expressly proclaiming the right of all States to become

parties to such treaties, The adoption of the principle of universality in the

Y
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codification of the law of treaties would premote the development of international
relations, help to reaffirw the prestige and eff.ctiveness of the United Mations,

and make & very important centributicn te peace.
¢tins, para. 40)

"
’J

(Mr. Secarin, XXIInd session, 9T0hth ms

Sierra Lecne

-

See XXIst sessiocn, 911lth meeting, para, 5%5, nucted supra under article 11.

Sweden
Article 12, concerning; consent by accession, was also more in the naturc of a
code describing how States might express their intention of meking accession a
means of signifying binding; consent, Like articles 10 and 11, it was of little
legal significance.

o

(Mr. Blix, XXIInd sessicn, “80th meetinsz, pura. 12)

w
i
2

See XXIst session, ©COth meeting, para. 23, quoted infra under article 19.

Tunisia was clso a little disappointed by the limitations placed in articles 8
and 9 on the principle that multilateral treaties should be open to signature by
the greatest possible number of States. That principle could only serve to
strengthen the internatiocnal community; moreover, in viev of the attainment of |
independence by so many nations, the new States should be given the opportunity to
become parties to the various treaties in existence.

(i, Gastli, XXITnd session, 98lst meeting, para. 2)

/...
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Ukrainian Soviet Socialist Republic

His delegation regretted that the Commissicn had not seen fit to affirm the

principles of the universality of general multilateral treaties by stating in the

draft articles that those treaties were open to all States. That principle was a

nccessary sorallary of that of the equality of States. General multilateral treaties
often laid down binding principles of modern Jaw which bound all States. It vas
therefore unjust to deprive some States of the possibility of participating in the
conclusion of the treaty on an equal besis with the others.

The United Nations had long been concerned with the question of the
univeréélity of general multilateral tréaties, and the principle of universality
had been implicitly affirmed in such General Assembly resolutions as 1378 (XIV) on
general and complete disarmament, 1576 (XV), 1649 (XVI) and 1910 (XVIII) on nuclear
tests, 2028 (XX) on the non-proliferation of nuclear weapons and 2054 (XX) on
apartheid, which were addressed to all States without restriction, calling upon them
to take certain steps or to become parties to certain agreements. The Committee
should therefore take a positive decision on that question.

(Mr. Yakimenko, XXIst sesslon, 905th meeting, paras. 5-6)

See also ibid., para. 17, quoted supra under article 5,

See document A/6827, quoted supra under Comments and observations on the draft

articles as a whole.

Union of Soviet Socialist Republics

His delegation regretted that the principle of the universality of the law of
treaties was not reflected in the draft articles. One could not draw up a
convention on the law of treaties, which was to be observed by all States, and, at
the same time, not permit all States to participate in it. The universality of

general multilateral treaties was dictated_by the needs of the every-day practicé

/'l!
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(f international relations. When the mcst sericus problems had been at issue all
gtates had been wise encugh te suppert the regulation of such problems on the basis
of universality. He cited as examples General Assembly resclutions 1378 (XIV) on
neral and complete disarmament, 1570 (XV) and 1665 (XVI) on the prevention of the

e
iider dissemination of nuclear weapons, and 028 (X}«) cn the non-preliferation of
nuclear weapons, which all contained appeals to ell States without limitation,
General Assembly resolutions 1598 (XV) and 1978 (XVIII) on apartheid also included
appeals to all States, If life itself demanded a universal approach to the solution
of world problems, surely internaticnal lawyers should oppose the intrcduction of
cold-war policies into internaticnasl law, which was universal by nature.

Some Western States that oppcsed the principle of universality incorrectly
linked it to questions ceoncerning the reccgnition of States. All international law
experts were agreed, and practice confirmed, that participaticn in a multilateral
treaty did not imply reccgnition of the States or Governments signing the treaty.
For exsmple, the United States, which opposed universality, nevertheless pa.rticipated
in the 1963 Moscow test ban treaty and the 1962 Geneva Agreement on Laos, both of
which provided for participation by all States. Moreover, the United States even
had bilateral agreements with States which it did not recognize, such as the
agreement of 10 September 1955 between the United States and the People's Republic
of China on the repatriation of civilians, If the United States participated in
such agreements, it could have no logical or legal grounds for opposing the principle
of the universality of general multilateral treaties.
(Mr. Knlestoy, XXIst session, Q10th meeting, peras. 28-29)

Stressing the importance of the prirciple of the universality of international
lav, he said that it was essential that all States should be able to adhere to the
future convention on the law of treaties. Contemporary international law was not
the property of a select group. Indeed, the need for all States to participate in
the convention flowed from the broad principles of State sovereignty snd equality.
Furthermére, it would be illegical to formulate norms of international law
*Pplicable to all States while preventing certain States from edhering to them, It

e
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was for that reason that the Soviet Union delegation deplored the fact that the
International lLaw Commission had not laid down the principle of universality in the
text it had presented; it alsc regretted the absence in the draft of a definition
of multilateral treaties. Tortunately, it was still possible to remedy those
shortcomings.

(Mr. Kozhevnikov, XXIInd session, 97lst meeting, para. 8)

United Arab Republic

...he regretted that the draft before the Committee no lbnger contained the
provision relating to participation in muitilateral treaties, which had been
included in the 1962 draft. That omission, however, resulting from the dissensions
to which the subject had given rise in the Commission, in no way diminished the
value of the principle that no State could prevent any other State from taking part
in the elaboration of norms of international law,

(Mr. El-Erian, XXIst session, 91lth meecting, para. 27)

United Republic of Tanzania

His delegation advocated universal participation in general multilateral
treéties, particularly in the proposed convention on the law of treaties. It was
inadmissible that certain Powers should, when it served their purpose, seek
universgal participation in certain multilateral treaties, such as the nuclear test
ban ‘treaty or an agreement on the non-prolifération of nuclear weapons, and for
purely selfish reasons, try to prevent certain countries from sharing the advantages:
.of other general multilateral treaties. His delegation had repeatedly criticized :
that double-dealing policy, which was detrimental to the integrity of the United
Nations system and the interests of the world community. Many States Members of
the_United Nations had concluded treaties with non-member States, and the imperativeé
of world order made it essential for all States to be parties to the proposed '
convention on the law of treaties.

(Mr, Maliti, XXTst session, 912th meeting, pera. 49)
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Yuwircslavia

His delegation regretted that the Internaticnal Lav Commission had been unable
to settle the guestion of participaticn in gereral multilateral treaties, which, in
pis delegation's view, should be open for sizrature by all States.

(ir, Sehovic, XXIst session, 90Tth meeting, rara. 2%)

,».his Government fell mest strongly that multilateral treaties should be open
to signature by all States, That was in the interest not only of the internaticnal
community but of all States parties tc such treaties. The exclusion of certain
States from participation in general multilateral treaties was not only contrary to
the principle of the sovereign eqguality of States, but was alsc a kind of
discrimination which was in contradiction with the Purpeses and Principles of the
United Nations Charter,

(Mr, Sahovic, XXTInd session, 97%th meeting, para, 19)

o

lGuided by the Principles and Purpcses of the United Nations Charter, the
Government of the Socialist Federal Republic of Yugoslavia wishes to draw attention
to its previous view that international treaties should be open to signature by
all States,

The reasons for ﬁhis pesition of principle are given in the Yugoslav
Government's initial comments set cut in the report of the International Law
Commission - comments which take particular account of the interests of the
international community and of the States concerned,

(Letter of 28 June 1967 frewm the Chief Legal Adviser of the Ministry of Foreign
Mfairs (A/€827, pp. 27-28))
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Zambia

In the past, most agreements between nations had been relevant only to the

conditions in developed countries. Now that more and more developing netions were

being admitted to the United Nations, it was right that international lay should be

more widely based.,

(Mr. Chipampata, XXIst session, 912th meeting, para. 18)

SPECTALIZED AGENCIES

Food and Agriculture Organization of the United Nations

See document A/6827/Add.1, quoted supra under article 10.

ARTICLE 13

Exchange or deposit of instruments of ratification,
acceptance, approval or accession

MEMBER STATES

Sierra T.eone

- See XXTst session, 911lth meeting, para. 45, quoted supra under article ll.
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SPECIALIZFD AGENCIES

Food and Agriculture Qrganization of the United Nations

See document A/6827/Add.1, quoted supra under article 10.

ARTICLE 1k

Consent relating to a part of a treaty and choice
of differing provisions

(No comments relating specifically tc this article. )

ARTICLE 15

Obligaticn of a State nct to frustrate the object
of & treaty pricr to its entry into force

MEMBER STATES

Belgium

The text of article 15 should be reviewed in the Light of the following
considerations:

(1) First paragraph: is the phrase "acts tending to frustrate the object of

& Proposed treaty" not too restrictive?

If the principle of article 15 is accepted, the article should prohibit not
(mlyacts which would frustrate the whole object of a proposed treaty but any act
¥hich might prevent it from having the desired effect in matters of any importance.

/-é‘
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(2) That States should be placed under a legal obligation to refrain from
certain acts contrary to a treaty from the time of its signature until its entry
into force is quite proper. Entry into force in fact enables the obligations
included in the treaty to be made retroactive to the date of signature,

.The position in the case envisaged in sub-paragraph (a) is different, since
the negotiations in queétion might not be successful,

Unlike the case envisaged in sub-paragraph (b), the legal cobligation to refrain
from certain acts could not be based on the principle that an obligation which has
come into force becomes retroactive, but would be based on the fact that
negotiatibns were in progress.

This is a different and less reliable basis. Moreover, it is dangerously
‘lacking in precision for, by definition, if the negotiations prove fruitless, it
will be because the parties had different objects in mind, and the question arises
to what type of obligation sub-paragraph (a) would be applicable,

(Letter of.l9 JuLXA1967 from the Permanent Representative to the United Nations
(A/6827, pp. 4-5))

See also ibid., quoted infra under article 22,

Byelorussian Soviet Socialist Republic

It is possible that a State which has entered into negotiations for the
conclusion of a multilateral international treaty may, at a particular stage of
the'negotiations, refuse to continue them, The negotiations may continue among
other parties. In this case, it seems clear that the State which has refused to
continue the negotiations will, from the time of its refusal, be free of
obligations in respect of the object of the treaty. The text of article 15 -does
not allow for this eventuality,
~ (Note verbale of 29 August 1967 from the Permanent Mission to the United Naticns
L/6827/Add 1, p. 8))
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Another problem arocse conéerning the obligation of a State not to frustrate
the object of a treaty before its entry into force, as provided in.article 15, ,
While there was no doubt of the need for such a provision, the obligation, according
to article 15 (a), started at a much earlier stage, namely, as soon as a State had
agreed to enter into negotiations for the conclusion of a treaty. It was surely
over-coptimistic to assume that such gentlemanly conduct could always be expected.
For example, if the many States that had participated in the negotiations of the

Conference for the Reduction and Limitation of Armaments in Geneva in 19%2 had

stopped their armament race upon their agreement to enter into negotiation, there
might have been no Second World War. His Government therefore thought that the
provisions contained in article 15 were very premature,

(Mr. Chen, XXIInd session, 976th meeting, para. 34)

Finland

See document A/6827, quoted infra under article 23.

Japan
The words "is obliged to refrain from acts tending to frustrate” should be
deleted and be replaced by "should refrain from frustrating'.
(Dﬁjte verbale of 19 July 1967 from the Permanent Representative to the United
Wations (A/6827 and Corr.l, p. 21))

Netherlands

See XXIst session, 905rd meeting, para. 15, quoted infra under part V.
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Spain

The importance of the principle of good faith in international conventional
law had been stressed in draft article 15 and other draft articles. The rule

pacta sunt servanda, after all, was simply an application of the principle of good

faith to intercourse and contracts among nations.

(Mr. de Luna, XXIst session, 912th meeting, para. 35)

Ukrainian Soviet Socialist Republic‘

His delegation noted with satisfaction that some of the draft articles were
new and very timely: for example, article 15, concerning the obligation of a State
not to frustrate the object of a treaty prior to its entry into force; article 16,

- dealing with the formulétion of reservafions; article 27, which expressed a general
rule of inferpretation of treaties; and article 30, which provided that a treaty

did not create either obligations or rights for a third'State without ite consent.

(Mr. Yakimenko, XXITInd session, 978th meeting, para. 18)

United States of America

v Zgbm§7 sections of the draft convention are replete with provisions which
will result in disputes. To list but a few:
(a) What are "acts tending to frustrate the object of a proposed treaty"

under article 15%

LY

- (Note verbale of 2 October 1967 from the Permanent Representative to the United
Nations (A/6827/Add.2, p. 12)) '

[eio
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SECRETARY -GENERAL OF THE UNITED NATIONS

There are two instances in the practice of the Secretary-General where, before
the entry into force of a treaty, instruments of acceptance o¢r accession have been
«thdravn by the States concerned. Under sub-paragraph (c) of this dreft article,
povever, instruments once depeosited could presumably not be withdrawn, even before
the treaty enters into force, and for at least as long as “such entry into force is
not unduly delayed"'. The decision upen the date at which delay in entry into force
of & treaty becomes undue may be & difficult matter, upon which a depcsitary,
confronted by a request for withdrawal of an instrument, might have to seek guidance
from & competent organ in accordance with article T2, paragraph 2, One vay of
' ayoiding the problem would be to mcdify sub-paragraph (c) so as to allow freedom to
vithdraw instruments before the treaty enters intoc force, possibly by medifying the

- final phrase to read: ", ..and provided that such consent has not been withdrawn

. and that such entry into force is not unduly delayed”.
(4/6827/Add.1, pp. 16-17)

SECTION 2 - RESERVATIONS T0O MULTILATERAL TREATIES

MEMBER STATES

The articles dealing with reservations alsc required careful examination -
~ ¢specially the relation between articles 16 and 17.
(Bir Kenmeth Bailey, XXIInd session, 98lst meeting, para. 13)

/oe.
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Belgium

The general debate in the Sixth Committee had made it very clear that in its
consideration of the draft articles the conference would have to deal with a number
of knotty problems of substance, In the Belgian view, one such task would be a
thorough study of such problems as the matter of reservations.

(Mr, Bal, XXIst session, 917th meeting, para. 3)

Brazil

On certain points, however, there had long been an absence of clear-cut vievs,
He himself, as a member of the International Law Commission, had originally adhered
Strongly to traditional concepts concerning reservations to treaties having
supported the theory of unanimity. Subsequently, however, like Mr, Bartoéz he had
come to accept modern rules on that point, as they had emerged following the
conclusion of varioﬁs international instruments. The case of multilateral treaties
was another example of the varied views represented in the Commission. Should
States be permitted to sign a multilateral treaty concluded by another group of
States when their interests prevented them from acceding to all its provisions, so
that they could thus bind themselves to all the participating States without
establishing a total relationship with the treaty as a whole? He had not agreed
with the proposed formulation, and other members of the Commission had expressed
misgivings.

(Mr. Amado, XXIst session, 9Okth meeting, para., 20)

Bulgaria

See XXIst session, 910th meeting, para. 6, quoted supra under Comments and

Qbservations on the draft articles as a whole.

[oos
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The Government of the People's Republic of Bulgaria considers that a greater
number of States should participate in multilateral treaties, especially those
closely affecting their legitimate interests and the interests of the international
community. A more flexible system concerning reservations would make it possible
for States to achieve wider participation in international treaties and to promote
international co-operation on a larger scale in the most varied fields.

(Note verbale of 17 August 1967 from the Permanent Mission to the United Nations
(A/6827/83d.1, p. 6))

Canada

Other articles raised questions which could perhaps be resolved by drafting
changes. Articles 16 and 17, for example, dealing with reservations and objections
to such reservations, required further clarification, It should be made clear, in
article 16 (g) and in related articles on treatles which contained no provisions for
reservations, whether a reservation which was incompatible with the object and
purpose of a particular treaty had any legal effect in connexion, for example, with
the coming into force of a multilateral treaty. Again, in the case of a multilateral
treaty containing no provisions for reservations, it should be made clear what were
the legal consequences of an objection by one State to a reservation made by another,
and whether a treaty relation existed between the reserving State and the objecting
State or whether the existence of the treaty relation depended upon the consent of
the objecting State. :

(Mr. Gotlieb, XXIInd session, 976th meeting, para. 5)

Ceylon

His... observation related to part II, section 2 of the draft articles
(Reservations to multilateral treaties). Draft article 16 (Formulation of
reservations) retained the tradit iona.l rule that a State might formulate reservaticrs, .

save in the exceptional circumstances enumerated in that article , and he wondered

[oon
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whether the time had not come to invert the wording of that rule, in other words,
to provide that unless & treaty expressly authorized reservations, they would be
deemed prohibited, That was not, of éourse, intended to diminish the power of
Stafes to make reservations, but only to apply as a rule of interpretation. In
general, however, his delegation agreed with the statement of principles relating
to procedures regarding reservations and their legal effects,

(Mr, Pinto, XXIInd session, 969th meeting, para. 10)

Chile

See XXIst session, 912th meeting, para. 27, quoted supra under Comments and

observations on the draft as a whole.

Colombia

...he was glad to note that the Commission had avoided the difficulties
involved in the question of reservations to multilateral treaties and had
succeeded in adopting a flexible formulé that constituted an equitable and solidly
based solution,

(Mr. Herran Medina, XXIst session, 90Tth meeting, para. 9)

Czechoslovakia

With regard to the provisions on reservations to multilateral treaties in
part II, section 2 (articles 16-20), it would seem advisable, in the interests of
the best possible development of treaty relations, to draft article 17 in such &
way as to provide that an objection against a reservation should preclude the entry;
into force of thé treaty between the objecting and reserving States only if the
objecting State made that intention expressly clear, Generally speaking, the
procedure for objectioné should be similar to that applicable to reservations.

_ (Mr. Smejkal, XXIInd gession, 976th meeting, para, 22)

/"_‘
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France

With regard to reservaticns, his countryts traditional view wos one of great
Calltion,inasmuch as reservations were a pricri prejudicial to the unity of law and
the real value of treaties. Furthermere, if the practice became more widespread,
negobiators might make less effort te reach a scluticn scceptable to all concerned,
mis delegation conseguently considered that reccurse to reservations should be kept
to a minimum. However, it had ncted that in recent years international practice
and judicial precedents had beccme more flexible in that regard, and it would

therefore study the Commissicn's proposals - which concerned multilateral treaties

only ~ more thoroughly.
(Mr. Jeannel, XXIst session, 910th meetinz, para. 56)

Hungary

See XXIInd session, 978th meeting, para. 2, guoted supra under article 2.

Liberia

His delegation considered that the use of reservaticns, dealt with in draft
articles 16-20, did not contribute tc the progressive development of international
lav, and it therefore supported the French representative in the view that recourse
to reservations should be kept to & minimum,

(Mr, Brewer, XXIst session, 912th meeting, para, 1)

Libya
««.While articles 16-20 dealt adequately with reservations and their legal
effects, some essential amendments were required.
(Mr. B1 Sedek, XXITnd session, 980th meeting, para. 25)
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Nicaragua

cea /ﬁ§7'was satisfied with the provisions concerning reservations to

treaties.
(Mr. Montenegro Medrano, XXIInd session, 978th meeting, para. 10)

Poland

The Commission, nevertheless, had expressed itself indirectly in favour of th
~concept of universality by the manner in which it had settled the controversy on ©
subject of reservations between those who defended the integrity of the treaty and
those who stressed the need to attract to it the greatest possible number of States
(see articles 16-20 and commentaries). Where conferences drafting a treaty adopted
their decisions unanimously the question of reservations did not arise, bﬁt
inasmuch as international conferences had adopted the principle of the majority ‘
vote, it was only logical that States should be allowed to accede to a treaty, eveng
if they rejected one or anocther of its provisions. By adopting that solution, the
International Law Commission had taken a forward step.

(Mr, Lachs, XXIst session, 91%th meeting, para, 13)

Romania

The Commission had done wise and realistic work on the question of reservations
to multilateral treaties; however, some further adjustments would make the
reservations machinery even more flexible and permit the greatest possible number
of States to participate in international co-operation. His delegation, as it had
stated at previous sessions, considered that an objection to a reservation should
nok prevent the reservihg State from becoming a party to the treaty in relation to
~ the objecting State unless such an intention was expressed by the latter State, A
4provision to that effect, which his delegation thought should replace draft

article 17, paragraph 4 (b), would be more in accord with the needs of international

[oos
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g

relations and the principle of Gtate sovereignty. The International Court of
Justice, in its advisory cpinicn on reservaticns to the Conventicn on Genocide,
nad said that, as no State could be bound by & reservation tc which it had not
consented, it necessarily fellcved that each Suate cbjecting te it would cr would
not, on the basis of its individual appraisal within the limits of the criterion
of the object and purpcse of the Conventicn, consider the reserving State to be a
party to the Conventiocn.

(Mr., Secarin, XXIInd session, 976th meeting, para. 41)

Draft articles 16, 17 and 18 concerning reservations to multilateral treaties
had been among those most discussed by the Commission, There vere two conflicting
principles: ‘the traditional principle of the integrity of the convention, which
required unanimity; and the more mcdern principle, which was to obtain the widest
possible universality for the greater part of the treaty if not for the whole treaty,
in those cases in which, as the International Court of Justice had said, the
reservation was ccmpatible with the object and purpose of the convention. In that
way minorities were safeguarded, and a wider acceptance of the convention was
possible.

(Mr. de Luna, XXIst session, 9lith meeting, para. 306)

Tunisis

Tunisia also supporbed articles 16-20, dealing with such matters as the
formulation and acceptance of reservations, objections to reservations and the
legal effects of reservations. 1In those articles the International Law Commission
had devised a flexible system whereby reservations to multilateral treaties were
acceptable if they were compatible with the object and purpcse of the treaty.

(Mr. Gastli, XXTTnd session, 98lst meeting, para. 5)
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United Kingdom

- See XXIst session, 9C8th meeting, para. 26, quoted supra under Comments and
observations on the draft articles as a whole.

...Lﬂis delegatiog7 would have to consider with especial care articles 16 to 20
(Reéervations to multilateral treaties). Article 16 on formulation of reservations
gave great weight to the test of the compatibility of the reservation with the
object and purpose of the treaty, but that was a test of which there was little
experience in State practice and which was subjective in its content and uncertain
in its application. In addition, there were unanswered question as to the
relationship between article 16 and article 17 on acceptance and objection to
reservations. A

(Mr, Darwin, XXIInd session, 967th meeting, para, 4)

United States of America

Section 2, containing articles 16 through 20 regarding reservations to
multilateral treaties, establishes a system which has both advantageé and
disadvantages. The flexible system advocated by the International Law Commission
for dealing with reservations to multilateral treatles in a world of numerous
States With.widely variant social, political and economic systems permits a large

: degree of tolerance for accommodating the special positions which may result froem
those variances. There may be a question, however, whether the general
applicability of the system advocated would be appropriate in all circumstances,
This could become a serious question since several provisions in articles 16 and

- 17 seem to inhibit negotiato%s from specifying procedures and other requirements
regarding the acceptability of reservations.

The relationship between articles 16 and 17 is confusing, particularly in
view of the opening phrase of paragraph 4 of article 17, which refers only to the
preceding paragraphs of that article. That limited reference and the wording of
article 17 as a whole give‘riSe to a question whether the prohibitions in
article 16 are applicable to the provisions of article 17, eépecially
paragraphs 4 (a) and 4 (c) of the latter, In view of this situation it seems
‘desirable to combine the major‘requirements‘of articles 16 and 17 in a single

article,
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Several provisions in the two articles should also be amended,

The rule in sub-paragraph (b) of article 16 - thatwhere a treaty authorizes
gspecified reservations no other reservations can be made - may be too rigid. It
g very difficult - if not impessible - for negotiators to anticipate all the
reservé.tions that may be necessary for particular States to become parties to a
treaty, and in meny instances the essential purpecse of including such a provision
way, accordingly, be to facilitate reservations with respect to certain provisions
of the treaty but not to exclude reservatiocns to other provisions. It is believed
that the rule in sub-paragraph (b) would be found in the course of time to be more
of an impediment than an aid in the drafting, bringing into force and application
of treaties, and should therefore be deleted.

The words "object and purpcse" in sub-paragraph (c¢) of article 16 and in
paragraph 2 of article 17 are, as the Ccmmission reccgnized, highly subjective.
Reliance solely upon these words is especially inadvisable because of the
uncertainty as to whether or not they enccmpass the "nature and character" of the
treaty. The commentary on paragraph 4 (d) of article 16 cites the advisory opinion
of the International Court of Justice on the Genccide Convention, in which the
Court stressed the importance of the character of the treaty involved. The United
States suggests, accordingly, that the phrase "object and purpose" be replaced by
"character end purpose". At the same time, the "limited number" criterion in
paragraph 2 of article 17 seems to ignore the character of the treaty involved. A
treaty may involve a large number of States and still be of such a character that a
reservation would be permissible, only if accepted by all of the parties. !
Accordingly, it is suggested that the reference to the limited number of negotiating
States be omitted.

In paragraph I both sub-paragraphs (a) and (c) would seem to prevent the
inclusion in a treaty of a provision specifying that any reservation or a specified
reservation would be effective only after it had been accepted by a given number of
parties, Paragraph 5 of article 17 would seem to inhibit the negotiating States
from providing in the treaty itself for a pericd shorter or longer than twelve
months. Tt would seem desirable to provide for variations if the treaty concerned
80 permits,

(‘Mﬁ Verbale of 2 October 1967 from the Permanent Representative to the United
Yetions (A/6827/Add.2, pp. 3-5))
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Venezuela '

Section 2 of part II of the draft articles, on reservations to multilateral
treaties, was intelligently presented but would probably give rise to considerable
dispute, Although the so-called Pan-American rule had definitely superseded the
fraditionalv“unénimity“ system, reservations could still be open to reasonable
doubt, as; for example, in the case of & reservation which was considered
incompatible with the object and purpose of the treaty (article 16 (c)); the implied
authorization of a reservation in the treaty itself (article 17, para. 1); the
situation where there was a limited number of negotiating States (article 17,

‘para. 2); and the legal effect of a reservation when there was an objection to it
but the parties agreed to continue to be bound by the rest of the treaty
(articles 17 and 19). .

(Mr. Molina, XXIst session, 9llth meeting, para. 2)

Yugoslavia

Although reservations limit the effects of international treaties, the
internationalhcommunity is resorting to them more and more frequently. In fact, =
system of reservations consistent with the purpose of the treaty helps to strengthen
V'international relations, for in certain circumstances it enables States to accede
to international treaties when they would not otherwise do so. Moreover, the
application of reservations is in conformity both with democratic ideas and with
respeét for the principle of the sovereign equality of States.

The Government of the Sccialist Federal Republic of Yugoslavia therefore
considers most useful the proviéion‘contained in draft article 18, paragraph 1,
which is intended to define clearly the position of each contracting party with
regard to the acceptance or the formulation of objections to a reservation.

In this connexion, the Yugoslav Govermment believes that with regard to the
withdrawal of a reservation, dealt with in article 20, paragraph 2, it would be
more important to provide that abwithdrawal WOﬁld become operative only when a

reasonable interval had elapsed after notice of it had been received, and this

b T
‘ /Ili ’



A/CONF.39/5(Vol. I)
English
Part IT, section 2 Page 149

interval could be specified more clearly. Here the need is not only to adapt
internal law to the changed situation, but also to regulate the rights and duties
resulting from the formulation or the withdrawal of the reservation in guestion.
‘(Letter of 28 June 1967 from the Chief Legal Adviser of the Ministry of Foreign
Affairs (A/6827, p. 28))

SPECTALIZED AGENCIES

Food and Agriculture Organization of the United Nations

The FAO Constitution does not contain any provision permitting or prohibiting
reservations. Since a State wishing to make a reservation to the Constitution would
have to do so in applying for membership, the question of acceptance of such
reservation would - if it did arise ~ presumably be decided by the Conference when
it examines the application for membership; this would also be in line with
ari':icle 17, paragraph 3, of the draft articles. Of course, the Conference could
also, in accordance with article XVI of the Constitution, refer to the International
Court of Justice the guestion of admissibility and/or the legal effects of such
reservations.

The question of reservations to conventions and agreements concluded under
article XIV of the Constitution is regulated by paragraph 10 of the Principles
and Procedures governing Conventions and Agreements. The practice of the
Organization in this respect has been communicated to the United Nations by a
letter dated 29 March 1963.

(Letter of T July 1967 frbm the Legal Counsel of the Food and Agriculture
Organization of the United Nations (A/6827/Add.1, pp. 23-24))

TInternational Telecommunication Union

The general regulations annexed to the Montreux Convention contain the

following provision "T45: However, if any decision appears to a delegation to be

e
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of Such a nature as to prevent its Government from ratifying the convention or from
‘approving the revision of the regulations, the delegation may make reservations,
final or provisional, regarding this decision."

It has been the practice for all telecommunication conventions since that of
Madrid (1932) to incorporate reservations made at the time of signature in a final
protocol which has been signed By all the parties. Present pfactice is to refuse
instruments of accession containing reservations.

It is provided in the regulations and amendments thereto that should an
administration make reservations about the application of any provision, no other
administration shall be obliged to observe that provision in its relations with
that particular administration.

Practice varies as regards regional and special agreements. In a few cases
there is a final protocol containing reservations, signed by all ﬁhe parties,
There are no reservations to most of these treaties, however, and nearly all
prescribe that accession by non-signatories must be made without reservation.
(Letter of 24 July 1967 from the Secretary-General ad interim of the International
Telecommunication Union (A/6827/Add.1, pp. 34-35))

World Health Organization

WHO also has some observations to make on the draft articles concerning
‘reservations. No comment is required on the formulation of réservations, their
'acceptance, the procedure or their legal effects in the case of regulations which
WHO, under article 21 of its Constitution,.is authorized to adopt. Article 22 of
the Constitution, and the provisions of regulations Noé. 1 and 2 adopted within
‘WHO, contain specific provisions concerniné reservations, so that, in accordance
with draft art;cle L, the provisioﬁs on reservations in the draft articles are
inappiicable. This does not apply to the conventions or agreements covered by
‘articleil9 of the Constitution, which thé Health Assembly also has authority to
adopt, because there is no provision in the Conétitution dealing with reservations
to those conventions or agreements., Although no such text has yvet been adopted,

the likelihood is that, in view of the absence of constitutional provisions, the
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relevant draft srticles would be applicable tc reservations to such conventions or
agreements. Nevertheless, without anticipating what attitude the Health Assembly
night take, 1t can be assumed that such conventions or agreements would contain
provisions concerning reservations and the procedure for the acceptance of
reservations would be similar to that 1aid down in the regulations. This procedure
does not leave it to the individual States tc acecept or object to a reservation
express or impliedly, as stipulated in draft article 17 (4), but makes the Health
Assembly responsible for deciding on the validity of any reservations formulated,
its decision being binding on member States, irrespective of how they voted on
any particular reservation.

(Letter of 13 July 1967 from the Head of the Legal Office of the World Health
Organization (A/6827/Add.l, p. 43))

ARTICLE 16

Formulation of reservations

MEMBER STATES

Australia

See XXIInd session, 981lst meeting, para. 13, quoted supra under part IT,
section 2,
Canada.

See XXIInd session, 976th meeting, para, 5, quoted supra under part LI,

section 2,
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Ceylon

See XXIInd session, 969th meeting, para. 10, quoted supra under part II,
section 2,

Denmark

See document A/6827, quoted infra under article 17.

Finland

While the results of the Commission's work were very satisfactory indeed, there
were seyeral provisions which would undoubtedly profit from further considerétion.
To cite one example only, article 16 (c) left unanswered the question when was a
reservation incompatible with the object and purpose of the treaty in question.

Such defects should be corrected fairly easily during the forthcoming conference,
(Mr. Broms, XXIInd session, 980th meeting, para. 46)

Japan

See XXTst session, 911th meeting, para. 3, quoted supra under Comments and
observationg on the draft articles as a whole. '

...in respect of article 16 <E)a cohcerning the formulation of reservations,
it could well be asked what kind of reservations should be regarded as incompatible
with the object and purpose of a particular treaty.

(Mr. Togo, XXIInd session, 98lst meeting, para. 37)

1

See document A/6827 and Corr.l, quoted infra under article 62.
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Spain

See XXIst sessicn, 912th meeting, para. 36, quoted supra under part II,

gection 2,

Ukrainiar Scviet Sccialist Republic

See XXIInd session, U78th meeting, para. 18, quoted supra under article 15.

In article 16 of the draft articles the question of reservations findes an

appropriate solution.
(Letter of 27 June 1907 from the Ministry of Foreign Affairs (A/6827, p. 24))

United Kingdom

See XXTInd session, 90Tth meeting, para. &, quoted supra under part 11,

section 2.

United States of America

[gom_ej sections of the draft counvention are replete with provisions which
vill result in disputes. To list but a few:

{b) When is a reservation "incompatible with the object and purpose of the
treaty" under article 16?
(lote verbale or 2 October 1967 from the Permanent Representative to the United
Yations (A/6827/Add.2, p. 12))

See also ibid., quoted supra under part II, section 2,
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Venezuela

...he wondered whether reservations with respect to the draft articles
themselves, once they had taken the form of a convention, would be subject to the
rule laid down in article 16. Would it be more appropriate to establish a special
system of reservations for the convention? His delegation favoured the latter

alternative,

(Mr. Molina, XXIst session, 91l4th meeting, para. 9)

See also ibid., para. 2, quoted supra under part IT, section 2.

ARTICLE 17

Acceptance of and objection to reservations

MEMBER STATES

Australia

See XXTInd session, 98lst meeting, para. 13, quoted supra under part‘II,

section 2.

Byelorussian Soviet Socialiét Republic

It would be advisable to delete paragraph 3 of article 17, and accordingly to
- leave the definition of the procedure for acceptance of reservations to a treaty :
vhich is a constituent instrument of an international organization as a matter to
‘be dealt with by the organizations themselves.

(Wote verbale of 29 August 1967 from the Permanent Mission‘to the United Nations
(A/6827/A8d.1, p. 8)) | |

e
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Bulgaria

See XXIInd session, 979th meeting, para. 3, quoted supra under article 1.

See also document A/EB27/Add.1, guoted supra under article 2.

Canada

See XXIInd session, 976th meeting, para. 5, quoted supra under part 11,

gection 2.

Czechoslovakia

See XXIInd session, 976th meeting, para. 22, quoted supra under part II,

section 2,

Under the provision contained in paragraph U4 (b) of.,. draft article 17
an objection against a reservation would preclude the entry into force of the treaty
between the objecting and reserving States unless a contrary intention is expressed
by the objecting State. However, it may be assumed there will be more cases when
the objecting State will not want, even while disagreeing vwith a certain
feservation, to preclude the entry into force of the treaty in the said bilateral
relation particularly where treaties are involved in the case of which the
Perticipation of the largest possible number of States is desirable. It would,
therefore, appear to be useful in the interest of the best possible development of
treaty relations to formulate the above-mentioned provision in such a way that the .
treaty WOuld not enter into force between the cobjecting and reserving States only
If the objecting State makes that intention expressly clear. The following

?Orm‘llatlon of the provision contained in paragraph 4 (b) is suggested:
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"(v) an objection by another contracting State against a reservation
precludes the entry into force of the treaty between the objecting and
reserving States if the objecting State makes that intention expressly clear;®,
In connexion with the above-said, it is recommended that the provision
contained in paragraph L (c) be deleted as impractical.

The period of twelve months stipulated for the presentation of an objection
against a reservation as stated in paragraph 5 of this article appears to be too
leng. It is recommended that an appropriately shorter period be considered,

(Note verbale of 15 August 1967 from the Chargé d'Affaires advinterim to the
United Nations (A/6827, p. 10))

Denmark

In the observations transmitted to the Secretary-General by note verbale of

2 March 1964 from the Permanent Representative of Denmark to tﬁe United Naticns the
Government of Denmark expressed the view that a reservation which is prohibited,
explicitly or implicitly, should not be open to acceptance by any other party, and
no other party should be required to make a formal objection in order not to be
bound by the reservation. In the final draft adopted by the International Law
Commission, however, the wording of article 17, paragraph L, as well as article 17,
paragréph 5 seems to give the impression that these provisions would apply to any
reservation, including reservations which are inadmissible. It is true that the
commentary to article 16 states that "the legal position when a reservation is one
| expressly or impliedly prohibited in unambiguous terms.,. is clear'. Although the
inﬁentions of the Infernational Law Commission on this point are thus perfectly
clear, the same may not be true of the proposed text. It 1s felt that the

principle expressed in the stétement Just quoted is sufficiliently important to merit
"inclusion in the text of the Convention. This could probably be achieved by addirg,
in article 17, ﬁaragraph L, first sentence, after the word "article": "or
article 16 (a) or (b)". ‘ |
Furthermore, the Government of Denmark is still of the copinion expressed in

its previous observations that an express acceptance should be required concerning

..
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reserva
paragraph 5, in the draft ol the International Law Commission concerning tacit

acceptance of reservations should not bLe applicable to such treaties. To cbtain
this effect it is suggested thot the reference made in article 17 , paragraph 5, to
ragraph 2 of the same article be deleted,

pa
(Note verbale of 28 July 1907 from the Actins Permanent Representative o the

tnited Nations (A/€827, p. 16))

...in article 17, paragraph %, on reservations, the Commission taking into
consideration the prevailing trends con that subject, had decided against the

wanimity rule in favour of a mcre flexible system,

(Mr, Van Lare, XXIst session, 905th meeting, para, 12)

Japan

In order to make it clear that the rules laid down in,.. article [l—j] are to
be applied only when the treaty dces not otherwise provide as to acceptance of or:
objection to reservations, it is appropriate to amend the article as follows:

1. Add the following as paragraph 1, and resumber the present paragraphs
accordingly,
"Unless the treaty othervise provides as to acceptance of or objection
to reservations, the following paragraphs shall apply".
2. Delete "unless the treaty so provides" frem nev paragraph 2,
5+ Delete "unless the treaty otherwise provides" from new paragraph k.
llh Delete "For the purposes of paragraphs 2 and 4" from new paragraph 6.
‘(Note verbale of 19 July 1967 from the Permanent Representative to the United
Netions (A/6827 and Corr.1, p. 21))

/tuu
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tions to treaties between a small group of States. Consequently, article 17,
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Netherlands
Irrefutable presumptions of comsent were... used where, for example, the

" was applied in considering a reservation as

common maxim "silence gives consen
accepted by a State if the latter had raised no objection within twelve months
(article 17, para. 5).

(Mr. Tommes, XXIst session, 903rd meeting, para, 1%)

Romania

.. .ne wished to refer to the question of reservations to multilateral treaties
The Commiséion, successfully resisting all attempts‘to impose the traditicnal
doctrine in that regarq, had concluded that the solution best adapted to the
present needs of the world community was that which would ensure that the maximum
number of States participated, whethei completely or partially, in multilateral
treaties. However, the Commission had apparently been reluctant to draw all the
conclusions implicit iﬁ that solutiqn, for draft article 17, sub-paragraph L (E)
stafed that an objection by another contracting State to a reservation precluded
the entry into force of the treaty as between the objecting and reserving States
unless a contrary intention was expressed by the objecting State. In his
delegation's view, the cause of international co-operation would best be served by
stipulating that the treaty would enter into force between the objecting and
resefving States, unless the former expressed a contrary intention. Such a
-pfovision would also be more logical,

(Mr. Flitan, XXIst session, 91kth meeting, para. 15)

See XXITnd session, 976th meeting, para.hl, quoted supra under part II,

" section 2,
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Spain

See XXIst session, 912th meeting, para. 36, quoted supra under part II,

section 2,
Tunisia
The twelve-month time-limit provided for in article 17 (5) should, however,

be extended to two years so as to make the procedure envisaged more reliable.

(Mr. Gastli, XXIInd session, 981st meeting, para. 5)

Union of Soviet Socialist Republics

...he questioned the aptness of paragraph 3 of article 17 (Acceptance of and
objection to reservations), as its provisions merely restricted a future
convention's general field of application,

(Mr. Kozhevnikov, XXIInd session, 97lst meeting, para. 8)

Some doubt arises as to the desirability of retaining the provision contained
in paragraph 3 of... article /17/. It seems that the determination of the
procedure for the acceptance of resefvations to a treaty which is a constituent
instrument of an internatibnal organization should be within the competence of'such
organizations themselves, This would be in keeping with the‘general character of
the draft articles. o '

(Note verbale of 21 July 1967 from the Permanent Mission to the United N@tions

(A/6827, p. 25))
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United Arab Republic

In elaborating its draft articles, the International Law Commission had sought
to orient them towards & universal community of natilons whose supreme law would be
the United Nations Charter. That desire had been reflected in the Commission's
decision, explained in paragraph 24 of its report (see A/6309), to adopt the
formula of a draft convention rather than that of a code. The same reasons had
governed 1ts decision to abandon the traditional doctrine of unanimity in regard
to reservations to treaties; the rapid expansion of the international community
made it likely that the principle of unanimity would lose its relevance and utility,

(Mr. El Erian, XXIst session, 9llth meeting, para. 24)

United Kingdom

See XXIInd session, 967th meeting; para. L, quoted supra under part II,

section 2.

United States of America

See document A/6827/Add.2, gquoted supra under part IT, section 2.
Venezuela

See XXIst session, 914th meeting, para. 2, quoted supra under part 1T,

section 2.

[eoo
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SECRETARY -GENERAL OF THE UNITED NATIONS

The relation between this article and the practice of the Secretary-General
regarding entry into force of treaties is not quite clear. The Secretary-General,
in accordance with General Assembly resolutions 598 (VI) and 1452 B (XIV), is
precluded from passing upon the legal effects of instruments containing
reservations or of objections to them., The situation, for depositaries as well
as States, will be somewhat clarified by paragraph 4 (c) of draft article 17,
which provides that an act expressing a State's consent to be bound is effective
as soon as at least one other contracting State has accepted the reservation, but
it may be anticipated that, in the future as in the past, express acceptances of
reservations will be rare, and that much will continue to depend upon tacit
acceptance. In the situation that has thus far existed, the practice of the
Secretary-General, when required to make notification of the entry into force of a
convention to which reservations have been made, has been as follows, When he has
received the number of instruments specified in the treaty as required for entry
into force (whether or not reservations in those instruments have been objected to
Or expressly accepted), the Secretary-General makes a notification referring to
the entry into force clause of the treaty, to the receipt of the number of
instruments specified therein, and to any objections that have been made to the
reservations., Ninety days after such notification, if no objection to entry into
force has been received, the Secretary-General proceeds with the registration of
the treaty as having entered into force on the date of receipt of the necessary
number of instruments. No objection has ever been received either to entry into
Torce or to the ninety-day period allowed for States to express their views.

Article 17, paragraph 5, states that a State is not considered to haveltacitly
accepted a reservation until "the end of a period of twelve months after it was
notified of the reservation or by the date on which it expressed its consent to
be bound by the: treaty, whichever is later". TIs the effect of this time-limit,
in the absence of any express acceptance of a reservation, to prevent an instrument
contaiﬁing that reservation from being counted towards entry into force until
twelve months after notification has been given of the reservation? If so, there

may be considerably more delay in the entry into force of treaties than under the

[ons
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present practice of the Secretary-General. Should this be considered undesirable,
a remedy could be found by shortening the period of twelve months specified in
paragraph 5. |
(A/6827/Add.1, pp. 16-17)

SPECTALIZED AGENCIES

Food and Agriculture Organization of the United Nations

See document A/6827/Add.1, quoted supra under part II, section 2.

World Health Organization

See document A/6827/Add.l, quoted supra under part II, section 2.

ARTICLE 18

Procedure regarding reservations

MEMBER STATES

Czechoslovakia

The provision contained in paragraph 3 of... article Zi§7‘aécording to which
an objection to the reservation made previously to its confirmation does not itself
require confirmation contradicts to a certain extent the provision in paragraph 2
. according to which a reservation is éonsidered as having been made only on the date
of its confirmation, Tt is recommended therefore that the same procedure bhe

applied to objections as well as to reservations.

(Note verbale of 15 August 1967 from the Chargé d'Affaires ad interim tb the United
Nations (A/6827, p. 10)) |

!
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Hungary

See XXITnd session, 978th meeting, para, 2, quoted infra under article 20.

Spain

See XXIst session, 912th meeting, para. 36, quoted supra under part IT,

gection 2.

Yugoslavia

See document A/6827/Add.1, quoted supra under part II, section 2.

ARTICLE 19

Legal effects of reservations

MEMBER STATES

s
Syria

His delegation had noted with satisfaction that the first text proposed by the
Comission for article 20, sub-paragraph 2 (b), restricting the effects of an
objection to a reservation to relations between the reserving State and the
‘objecting State, already represented some advance on the practice generally
followed in the past, which had extended those effects to all States parties to the
treaty; it had then been sufficient for a State to object to a reservation made by
_ @nother State in order for the treaty to cease to be in force not only between the .
‘Objecting State and the reserving State but between the latter and all other States

p&rtles to the treaty,
| /o
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His delegation, however, would have 1liked the effect of an objection to a
reservation to be restricted even further by making it apply only to the provision
or provisions to which the reservation related, all the other provisions of the
treaty remaining in force as between the two States in gquestion. There seemed to
be no need to extend the effect of the objection to a reservation to all the
provisions of a treaty when the dispute between the reserving State and objecting
State concerned just one, or only a few, of those provisions, especially if it was
possible to exclude the provisions in question without making the treaty meaningless,
His delegation was anxious to encourage the accession of as many States as possible
to general multilateral treaties, inasmuch as they were usually concluded in the
interest of the international community. It had therefore heen glad to note that
the Commission had made fresh progress in that direction by adopting a revised text
" on that point, the wording of which was repeated in its final draft (see A/6309,
article 19, para, 3) and whidh provided that when a State objecting to a
reservation agreed to consider the treaty in force between .itself and the reserving
State, the provisions to which the reservation related did not apply as between the
two States to the extent of the reservation. His delegation, however, was still not
entirely satisfied with that text, inasmuch as the maintenance in force of the
treaty in question was still subject to the agreement of the State objecting to the
reservation, He hoped that the trend thus initiated by the Commission would continue

slong the lines advocated by his delegation.

(Mr., Nachabe, XXIst session, 906th meeting, paras. 22-23)

Tunisia

As to article 19, concerning legal effects of reservations, it should be
clearly understood that when a State explicitly or tacitly accepted a reservation
formulated by another State, the treaty continued to be in effect between the two
parties save in respect of the provisions to which the reservations related.

(Mr. Gastli, XXIInd session, 981lst meeting, para. 5)

[oes
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Venezuela
See XXIst session, 914th meeting, para. 2, quoted supra under part ITI,
Saction 2.

T o SPECTALIZED AGENCIES

World Health Organization

~ The question of the legal effects of reservations, which is dealt with in
article 19 (1), also requires some comment. As WHO has no relevant rules concerning
I‘éciprpcity, it believes that article 19 (l) shéuld be applicable only in so far as
the nature of the treaty makes reciprocity possible. In purely administrative
questions. WHO. might agree to one of its members invoking a reservation against
another member on a basis of reciprocity. It is an entirely different matter,
however, when questions of health are concerned, In WHO's view, the requirements of
public health are paramount. It should be noted in this connexion that the ad hoc
committee established by the Executive Board at its ninth session to consider the
reservations made by member States to the International Sanitary 'Regulations
included the following paragraphs in Iits reports:
"5,1 The Committee examined whether a reservation accepted by the World Health
Assembly under the provisions of article 107 of the International Sanitary
Regulations may be applied reciprocally, that is to say, that such a
reservation, may be applied not only by the State waking the reservation, but

also by any other State party to the Regulations in its relationships with the
reserving State. ‘

"5.2 The right of a State to claim reciprocity as a condition of acceptance
of a reservation to an intermational instrument is well established. There

appears, however, to be serious doubt whether the right to claim reciprocity
will exist in all instances, unless the condition of reciprocity is made at

the time that the reservation is accepted.

5.3 With a view to avoiding possible subsequent dissatisfaction and confusion
- with respect to the rights of the States party to the International Sanitary ‘
Regulations, the committee recommends to the Health Assembly that in accepting

[ooo
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a reservation to the Regulations under article 107 such acceptance shall be

with the specific understanding that the reservation may be applied, not only

by the State making the reservation, but also by each other State party to the

Regulations in its relations with the reserving State, unless”the reservation

is such that it does not lend itself to reciprocal treatment.

The World Health Organization therefore believes that draft article 19 should
be interpreted as authorizing reciprocity only to the extent to which it is
compatible with the nature of the treaty and of the reservation.

(Letter of 1% July 1967 from the Head of the Legal Office of the World Health

Organization (A/6827/Add.1, pp. 43-4LY)

ARTICLE 20

Withdrawal of reservations

MEMBER STATES

Belgium

Tt might be advisable to make a distinction between two types of withdrawal
of reservations:

(a) Withdrawél of reservations expressly or impliedly authorized by the
treaty, for which provision is made in article 17 (1);

(b) withdrawal of reservations for which provision is not made in the treaty

‘and which can take effect only with the express or tacit consent of the other

signatory States.

In case (a), there would seem to be no need for the consent of the other
States to the withdrawal of a reservation, since the formulation of the reservation
was not'subjéct to the same consent,

In case (b), on the other hand, £he;consent of a State which has accepted
the reservation would appear'to be called for. That State may wish the reservation
to be‘maintained if, for exgmple, it has itself made the same reservation. |

(Letter_of-l9 July 1967 from the Permanent Representative to the United Nations

(af68e7, p. 5)) 3 )
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Hungary

,..objections to reservations should be presented within a shorter time than

the proposed twelve-menth pericd, As a matter of wording, article 20 should state

that the withdrawal of the reservation must be formulated in writing in the same

yay es.the reservation itself (article 18),

(Mr, Prendler, XXITnd session, 978th meeting, para. 2)

Yugeslavia

See document A/68‘27, guoted supra under part II, section 2,

SECTION 3 - ENTRY INTO FORCE OF TREATIES

MIMBER STATES

Turkey
See XXIst session, 90Tth meeting, para, 15, quoted supra under article 1.
SPECIALIZED AGENCIES

Food and Agriculture Organization of the United Nations

Pursuant to paragraph 9 of the Principles and Procedures governing Conventions
and Agreements , all texts shall indicate the methed of determining the effective

Gete of participation. The conditions for entry into force of a convention or

/...
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agreement are also invariably specified in the text of the instrument. However, no
provision has been made so far for a‘provisional entry into force, as referred to in
article 22 of‘the draft articles.

(Letter of 7 July 1967 from the Legal Counsel of the Food and Agriculture
Organization of the United Nations (A/6827/Add.1, p. 24))

ARTICLE 21

Entry into force

MEMBER STATES

Czechoslovakia

See document A/6827, quoted infra under article 66,

Cyprus

See XXIInd session, 980th meeting, para, 54, quoted infra under article 23,

ARTICLE 22

Entry into force provisionally

MEMBER STATES

Belgium -

An earlier version of article 22 (article 2L of the 1962 draft) included the

following provision: S
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"In that case the treaty shall ccme intc force as prescribed and shall

continue in force on a provisicnal hasis until either the treaty shall have

entered into force definitively cr the States concerned shall have agreed to
terminate the provisicnal application of the treaty."

The second clause of this provision is cpen to objection. It requires the
agreement of the States concerned in order tc terminate provisional application.

Tt would accordingly have been impossible for a State to relinquish the obligation
to apply the treaty provisionally unless the other contracting States agreed,

| yhereas most treaties contain & unilateral denunciation clause. To take an extreme
case, it would be sufficient fer a signatory State, under this provision of the
former article 24, to fail to ratify a treaty which had not yet entered into force
in order to ensure its immedinte application.

Tt would be advisable to provide a means by which the provisional application
of & treaty not yet ratified could be terminated unif@terally. Would it not be
possible to include a clause similar to that in article 15 (b) and say that
provisional application shall centinue until the State concerned shall have made
its intention clear not to beccme a party to the treaty?

Similarly, provision might be made for the parties to enter reservations
concerning the ending of previsirnal applicaetion or it could be stipulated that in
the absence of an agreement to that end, provisional application of a treaty might
be terminated unilaterally after due notice.

(Letter of 19 July 1967 from the Permanent Representative to the United Nations
(4/6827, p. 6))

Cyprus

See XXIInd session, 980th meeting, para. 54, quoted infra under article 23.

Crechoslovakia

See document A/€827, quoted infra under article 66.
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Sweden

Sweden agreed with Belgium that there should be an express provision concerning
the termination of treaties provisionally in force. According to commentary (k)
on article 22, the Commission had left the matter to be settled by agreement between
the parties, but there might be a need fo allov States the freedom to terminate
such treaties unilaterally without prior notice. |

(Mr. Blix, XXIInd session, 980th meeting, para, 13)

SPECIALIZED AGENCIES

Food and Agriculture Organization of the United Nations

See document A/6827/Add.1, quoted supra under part IT, section 3.

. /olr
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PART III - OBSERVANCE, APPLICATICN AND INTERPRETATION OF TREATTES

MEMBER STATES

France

See XXIInd session, 969th meeting, para. 2, quoted supra under Comments and
observations on the draft articles as a whole,

Netherlands

[Rules relating to the law of treaties/ included what might be described as
logical rules, such as those in paragraphs 2, 3 and 4 of article 26, on the
application of successive treaties relating to the same subject-matter but not

always to the same group of participating States. The principles which governed

in connexion with the general rule pacta tertiis non nocent (explicitly contained

in article 31) and the relative priority of rights and obligations bormn at
successive moments were maxinms of legal logic and belonged as such to any legal
- gystem, whether municipal or international.

(Mr. Tammes, XXIst session, 903rd meeting, para. 12)
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SECTION 1 - OBSERVAN@@*@F TREATTES

ARTICLE 23

Pacta sunt servanda

VEMPER STATES

érgentina

‘His delegétion fully'suppqrted the provisions of article 23-regarding"the

strict application of the rule pacta sunt servanda, which was one of the baéib N

principles of international law and was expliéitly’referred"to in the Preamble
- and the second paragraph Article 2 of the United Nations Charter. In view of “
its importance, his delegation favoured the suggestion that it should be stfessed-}:
in the preamble to the convention. As stated in the commentary on article 23, :
the principle of good faith, although applicable throughout international
relétions, was of particular importance in‘freaty iaw and was therefore
reiteraﬁed.in article 27, in connexion with the interpretation of treatiles.

(Mr. Buceta, XXIst session, 912th meeting, para. 14)

Australis

Much had been said about "unequal treaties”, but it would be unfortunate
if considerations of that kind led to the inclusion, in an instrument of general

gcope; of provisions that endangered the basic principle offpacta sunt servanda.

The principle that treaties were binding on the parties and nmust be carried out
by them in good faith was vital to the real interests of all countries and

particularly to those of the smaller and medium-sized States.

(Sir Kenneth Bailey, XXIInd séssion, 98lst meeting, para. 12)

{
fore
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Austria

See XXTst session, 9llth mee"bing; para. 8, quoted infra under asticle 50.

Bolivia

Withl regard to article 23, his delegation supported the principle pacta sunt
fservanda, on which the law of treaties was based, but comnsidered that the
expression "treaty in force” could not be applied to a treaty which was void
ab- inltio or unjust. Other delegations had discussed adequately the guestion
‘of invalid treaties. He would like, therefore to stress the problem of unjust
treaties, which was indistinguishéble from that of unjust legislative enactments
in domestic law. A freaty was simply an expression of general legal principles
in the form of legally binding rules; and those general legal principles laid
down certain limits which treaties mustv not overstep. A treaty that was J
Iincompatible with a general legal principle was an unjust treaty. The concept
of the unjust treaty, if carelessly applied, could of course lead to international
anaréhy; but the fear of such an extreme case should not be allowed to prevent
Tthe peaceful rectification of situaﬁioris arising out of positive law that were
notoriocusly unjust.

(Mr. Terceros Banzer, XXIst session, 909th meeting, para. 32)

The principle pacta sunt servanda stated in article 23 must never be used

to enforce an unjust' treaty or one which had been imposed by the use of force
or by threat, since in that case the treaty was void ab initio, or, in »Hther
words, non-existent. -The principle in question was valid only with respect to
t.reaties which had been entered into in complete freedom and in good faith. He
asked what could be the moral éuthority for requiring the performance in g‘ood
faith of a tréaty' if the agreement had been achieved as a result of weakness
caused by a military defeat or by force. ‘ '

(Mr. Morales Agullar, XXIInd sessmn, 980th meeting, para. 28)

/nnn'
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Bulgaria

The Commission had achieved distinct success in formulating the principle
pacta sunt servanda, which was one of the corner-stones of contemporary

internatibnal law. It was obvious that the origin of most international conflicts

was to be found in the violation of international treaties.

(Mr. Yankov, XXIst session, 910th meeting, para. 9)

-

The trend towards flexibility was well balanced by the provisions relating

to the observance of treaties by the parties. The rule pacta sunt servanda, which

constituted the corner-stone and the fundamental principle of the law of treaties
as a whole, was rightly stressed in the draft with the authority of a peremptory
norm of international law. The rule that treaties were binding upon the parties
and must be performed by them in good faith was a safeguard against any unjustified
recourse to the rebus sic stantibus clause.

(Mr. Yankov, XXITnd session, 979th meeting, para. 6)

Byelorussian Soviet Socialist Republic

The principle of good faith was an essential element of the basic norm

' pacta‘sunt'servanda, which the Commission had rightly reaffirmed in article 23

in the following terms: "Every treaty in force is binding upon the parties to it
and must be performed by them in good faith". The importance of good faith
emerged also from article 27, paragraph 1.

(Mr. Stankevich, XXIst session, 908th meeting, para. 1k)

_ A treaty was binding on the parties u . w5t be faithfully implemented by
- them, and it was the task of the United Nations collectively to ensure absolute

respect for that important principle. A basic phenomenon of the contemporary

,
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international scene was the existence of sovereign States; that gave rise to the
important principle of good faith, stated in article 23, whereby in their mutual
dealings States were bound only by their own will. Accordingly, international
treaties must be interpreted in such a way as to ensure that they achieved the
effects desired by the contracting parties themselves. The basis for any such

interpretation must be the principle of pacta sunt servanda, and the text of a

treaty must be taken as the main proof that it reflected the intent of the
parties. Any other approach to the interpretation of a treaty might result
in the violation of the rights of a party.

(Mr. Stankevich, XXIInd session, 975th meeting, para. 3)

China

The principle pacta sunt servanda, which had long been honoured by his

‘people, was essential to the legal order of the international community, and his
delegation was gratified to see it reaffirmed in article 23. His delegation's
support of that principle, however, should not be construed as meaning that 1t
opposed any change in the status quo; it had no desire to perpetuate any '
unreasonable international situation, and in view of the swiftness with which
the modern world was changing, it favoured the application of the doctrine

rebus sic stantibus whenever and wherever the demand for equity was justified.

Almost all modern Jjurists, however reluctantly, admitted that doctrine's existence

in international law; it served to balance the principle pacta sunt servanda, and

- his delegation considered that in article 59 the Commission had had the right
approach to the matter.
(Mr. Chen, ¥XIst session, 909th meeting, para. 2)

«ses he wished to confirm his Government's apprdval of the inclusion of the

principle of pacta sunt servanda in article 25. China's approval reflected not

~only the ethical teachings of its sages and the moral traditions of its peo'ple‘

e
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but also its firm belief that the principle represented the main stabilizing force
in the legal order of the international community. However, China's advocacy of
that principle did not prevent it from supporting the doctrine of rebus sic
stantibus, as set out in article 59. The latter doctrine should provide a

balance to the principle of pacta sunt servanda,.so that the international

community could enjoy stability and progress simultaneously.

(Mr. Chen, XXIInd session, 976th meeting, para. 30)

See XXIst session, 907th meeting, para. 10, quoted infra under article 58.

Cuba

It would be dangerous to carry the principle of pacta sunt servanda to the

extreme of sacrificing the higher ideals of international justice for the sake of
the security of treaties which brought privileges for a few only and insecurity for

others. Pacta sunt servanda was not an absolute principle; on the contrary, it was

modified by the so-called rebus gic stantibus clause, which was receiving constantly

increasing emphasis. The definition of pacta sunt servanda in article 23 was

simple and clear, but should be made more precise. The words "every treaty in
force" should be interpreted to mean that the treaty had been freely entered into
and did not conflict with fundamental principles of international law, and that
the consent of the parties had not been procured by fraud or coercion. The

principle of pacta sunt servanda wag indissolubly linked with the fundamental norms

of géneral public international law. Without the additional safeguard afforded by

. the higher principles of jus cogens, the application of the pacta sunt servanda

.rule might lead to absurdity. The objective of every treaty should be to
strengthen the international legal order, not to destroy it.. For those reasong,
the provision prepared by the Commission should be elaborated somewhat further, so
‘as to reflect more accurately other principies recognized in the draft articles.

The main point was to prevent agreements from being concluded in unequal conditions,

/-
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or with abuse and discrimination. The meaning of the words "in force" should be
clarified, particularly in the sense that a new rule of jus cogens automatically
deprived a fTreaty incompatible with it of any force. Moreoyer, the principle of
fidelity to the agreement had its limits in good faith, which implied not only
that the parties must abstain from acts which might frustrate the performance of
the agreement but also that there must be equality of consideration. To impose

obligations involving a derisory quid pro quo was contrary to good faith. Good

faith mitigated the harshness of an agreement when its performance became
excessively burdensome. Similarly, the agreement should be deemed to be breached
when its true underlying purpose conflicted with the essential norms of
international law, even though its apparent purpose was legitimate., An example
of that kind of agreement was a treaty which used a legal formality to conceal

a perpetual military occupation.

(Mr. Alvarez Tabio, XXIInd session, 97hkth meeting, para. 22)

Cyrrus

In his view, the Commission had been right to specify in draft article 235 that
the rule pacta sunt servanda should apply only to treaties "in force"; that rule

should not be applied without qualification and should be interpreted in the light

of other rules under which a treaty might be considered as not "in force",

particularly the draft articles relating to invalidity and termination.

(Mr. Jacovides, XXIst session, 9lOth meeting, para. L46)

His delegation considered that the Commission had taken the right course in

specifying,_in article 23, that the rule’pacta sunt servanda shbuld apply only to
treaties "in force”. Consequently, the rule stated in article 23 must be read
subject to all the other rules under which a treaty might not be "in force”, such
as those dealing with entry into force or entry into force provisionally, and to
" the articles dealing with the invalidity and termination of treaties, including
articles 49, 50, 57 and 59. |
(Mr. Jacovides, XXIInd session, 980th meeting, para. 54)
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Czechoglovakia

The conclugion cof treatieg was not enough; consistent and faithful observance
of obligations emanating from international treaties was also a necegsity for the
development of international co-operation in the economic, technical, social and
cultural fields and for the strengthening of peaceful coexistence itself.

Czechoslovakia was convinced of that necegsity, as its history demonstrated....

It would be desirable for the prilnciple pacta sunt servanda, a most important
principle of international law dealt with in article 23, to be get out in the
preamble to the proposed convention as well,

His delegation thought that in the final text of article 23 itself account
should be taken of the results of the General Assembly's consideration of the
question of codification and progressive development of the principle that States
should fulfil in good faith the obligationg assumed by them in accordance with the
Charter. It would algo like to have it made clear in that article that the "treaty

in force" to which the principle pacta sunt servanda applied referred only to an

international treaty concluded freely and on the basis of eguality, in accordance
with international law. That principle could not apply to treaties which had been
concluded by means of coerecion. Such treaties were, in‘ fact, declared void

ab initio in draft article 49, but his delegation would like the final text of that
article fo state that the idea of coercion covered not only the threat or use of
force but such other forms of coercion as economic pressure.

(Mr. Potocny, XXIst session, 906th meeting, paras. 13-15)

See also ibid., para. 16, quoted infra under article 50.

Czechoslovakia naturally regarded the rule of pacta sunt servanda as a

fundamental principle of international law, but one closely related to other such
principles; it also had to be taken in conjunction with jus cogens.
(Mr. Smejkal, XXTInd session, 976th meeting, para. 23)

See also document A/6827, quoted infra under article 2k,
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Ecuador

His delegation strongly reaffirmed the views which it had expressed at the
twentieth session of the General Assembly concerning the rule pacta sunt servanda
(A/CN.4/182, chap. IT). That rule of customary law remained in force as a

guarantee that contractual obligations would be carried out, but its effects
were limited by the peremptory legal norms of the United Nations Charter. Good

faith was a condition sine gua non in the conclusion of international treaties

and indivisible; if it were lacking in the act that created the obligations it
could not be partially invoked in order to demand their fulfilment; lack of good
faith compromised the honour of States, and honour was not divisible.

Under draft article 23, only treaties in force were binding upon the parties,
and whether a treaty was in force depended not only on formal requirements but
on the substantive guestion of the treaty's legal validity. Consequently, the
Commission had tied draft article 23 to Article 2, paragraph 2 of the Charter,
which established that the obligations that Members should fulfil in good faith
were those assumed by them in accordance with the Charter. The prohibition of
the threat or use of force, respect for the territorial integrity and political
independence of States, the principle of the self-determination of peoples,
the sovereign equality of Stafes, the prohibition of intervention in matters
which were essentially within the domestic jurisdiction of States, respect for
human rights and for fundamental freedoms - all those were peremptory rules of
international public policy embodied in the Charter to which there could be no
excepfions and which had acquired the character 6f jus cogens and the status of

constitutional precepts. The rule pacta sunt servanda could hot redeem an

international treaty that violated the legal norms of the United Nations Charter.
(Mr. Alcivar, XXIst session, 9lhth meeting, paras. 20~21)

See also ibid., para. 34, quoted infra under Comments and observations on

the draft articles as a whole.

Article 23 pacta sunt servanda establishedfa norm which was the second facet

of the twofold function that modern doctrine had assigned to the treaty; the fifst B

Jues
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function being to impose obligations upon the parties and grant them rights.

«+. In the commentary, paras (1) and (2), article 23, the International Law
Commission had indicated (see A/6309/Rev.l, part II, chap. II, pp. 42 and 143) that
that article was based on the principle of good faith enmunciated in Article 2 (2)

of the United Nations Charter and had involved the jurisprudence of international
tribunals to support the theory that that principle was a legal principle which

formed an integral part of the rule pacta sunt servanda. Good faith was an

essential characteristic of a contractual instrument, in internal civil law and

international law alike. In the latter case, however, the good faith of the

parties was presumed at the time of the conclusion of the treaty, and that

perhaps explained why the United Nations Charter and article 23 of the draft
articles mentioned it only as a factor in the application of a treaty. In his

delegation's view, the meaning of the provisions of article 23 was that the

B parties should carry out a treaty in good faith, just as they had concluded it

in good faith. The application ofthe principle pacta sunt servanda was also

subject to the imperative provisions of the United Nations Charter, and
particularly those of Article 2 (2) on good faith and those of Article 103, which

provided that, in the event of a conflict between the obligations of the Members

of the United Nations under the Charter and their obligations under any other

international agreement, the former would prevail.

(Mr. Alcivar, XXIInd session, 98lst meeting, para. 29)

Finland

The final draft of the International Law Commission gives cause to repeat
some previously made sqggestions, which the Commission has not been able to
take into consideration.  As an example may be cited the addition suggested to
article 23, according to which the States parties are expressly obliged to
refrain from acts tending to frustrate the object and purpose of the treaty.
As such an obligation would exist already while the treaty iswunder preparation
(article 15), it may even have greater significance when the treaty has already
entered into force, especially as it cannot be taken for granted that the principlé
of pacta sunt servanda contains this obligation as well,

(Note verbale of 11 July 1967 from the Permanent Representative to the United
Nations (A/6827, p. 18) ‘ -
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Guinea

Article 25, dealing with the principle of pacta sunt sexrvanda, was of

capital importance and would play a decisive role in securing the confidence and
efficacity necessary to an international treaty. It would be a test of the
goodwill of States in egtablishing and harmonizing the rules of conduct governing
their relations. It was not enough merely to negotiate, gign and ratify an
agreement; most important of all was that the partiesAshould faithfully carry

out their treaty obligations as long as the agreement was in force. His delegation
therefore fully approved of the way in which that article had been drafted.

(Mr. Savane, XXTInd session, 982nd meeting, para. 27)

Hungary

The principle rebus sic stantibus had an important bearing on the application

of the principle pacta sunt servanda, and neither of them can be made an abgolute

truth in itself.

(Mr. Prandler, XXIInd session, 978th meeting, para. 6)

India

The draft articles reflected the ideas cn the law of treaties which were
generally accepted in contemporary international law. In particular, they rightly
recognized the need to protect newly independent States against the tyranny which
might result from excessive and ungualified reliance on the principle pacta sunt
servanda. Article 23, which dealt with that subject, concerned only treaties
in force and stipulated that they must be performed "in good faith". It was
gratifying to find the principle of good faith fifmly entrenched in the Commission's
draft. In article 23, and in such articles as article 48 on the invalidify of
treaties concluded under coercion of a State by the threat or use of force, the

Commission had récognized that'the principle pacta sunt servanda should not be

used as a means of insisting on the implementaﬁion of obsolete, unjust, invidiously
‘discriminatory or otherwise objectionable treaty rights. -

~ (Mr. Reo, XKIInd session, 979th meeting, para. 12)
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Mongolia

His delegation also wished to stress the importance of reaffirming, in draft

article 23, the fundamental principle pacta sunt servanda.

(Mr. Khashbat, XXIst session, 91lth meeting, para. 33)

Netherlands

See XXIInd session, 977th meeting, para. 2, guoted supra under Comments and

observations on the draft articles as a whole.

Nigeria

See XXIInd session, 978th meeting, para. 11, quoted supra under Comments
and observatilons on the draft articles as a whole,

Pakistan

See XXTIst session, 911th meeting, para. 17, quoted infra under article 59.

Peru

ZTA_7'question that had been neglected in the draft articles was the tsycho-
legal aspect of treaties, i.e., the intent of the parties. The parties to a treaty
might wish, on the one hand, to give expression to common iﬁterests or achieve a
 common objective or, on the other hand, to subject their subsequent conduct to a
rule of law, whether that rule was explicitly stated in the treaty or tacitly
accepted by the parties. Thus, many treaties concluded between Latin American

States for the purpose of settling territorial questions were implicitly based

[en.
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~on the principle of self-determination, which was the very fountain-head of
nationality. That distinction was important, for if a treaty eipreSﬁed the wishes

of the parties and at the same time embodied an existing principle of law which

was accepted by the .parties, it then enjoyed a twofold legitimacy. In such
treaties, which, properly speaking, were lawmaking treaties, the contractual
obligatioh was of value both because it reflected the wishes of the parties

(pacta sunt servanda) and because it reflected the principle on which the treaty

was based. That fact was all the more important because contemporary international
law, as 1t evolved, tended to assimilate principles resulting from the philosophical
and historical progress of mankind and to incorporate them into the multilateral

treaties that today constituted positive international law. ZPrior to that twofold

process of evolution, treaties had represented only the transitory interests of

States. Today, when several States discussed a problem that was facing them,

they sought not only to reconcile theilr respective interests but to define the

principles that could provide a basis for doing so. If they concluded a treaty
embodying such principles, the treaty was inviolable; for even if the wishes of
the parties changed, the principle remained.

(Mr. Belaunde, XXIst session, 907th meeting, para. 28)

Philippines

The second corner-stone of the law of treaties, after consent, namely, the
principle of good faith, which was the subject of article 23 of the text, was a
fundamental norm of the law of nations. His delegation nevertheless agreed with
those who maintained that that norm must not be used to perpetuate rule by
domination or oppression or to procure the execution of unequal, unjust, perpetual

and colonial treaties. The principle of pacta sunt servanda was increasingly

tempered by the rebus sic stantibus clause, to which the newly independent and

the developing countries attached so much impoxtance.
(Mr. Espejo, XXIInd session, 98lst meeting, para. 20) -
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Poland

See ¥XIst session, 913th meeting, para. 1L, quoted infra under article 59.

In view of the need to ensure the stability of international agreements and

the maintenance of the fundamental principle pacta sunt servanda, the Commission

had been well advised to meke provigion only for objectively well-founded
exceptions to that principle.
(Mr, Osiecki, XXITnd session, 977th meeting, para. 11)

Sierra Leone

See XXIInd session, 982nd meeting, para. 24, quoted infra under article 59.

Spain

See XXIst session, 912th meeting, para. 35, quoted supra under article 15,

Sweden

See XXITnd session, 980th meeting, para. 10, quoted infra under artiecle 50.

Thailand

Too often, in the colonial past, the princple pacta sunt servanda had been

imbued with an unwarranted sacrosanctity and had been invoked by more‘pOWerful

nations to impose their will on smaller and weaker ones, to the detriment of the

/to.
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latter's vital interests or natural growth. Article 23 of the draft commendably

brought the inflated concept of the principle pacta sunt servanda back to its

proper proportions. ‘
(Mr. Sucharitkul, XXIInd session, 976th meeting, para. 13)

See also ibid., paras. 14-15, quoted infra under articles 50 and 59.

Ukrainian Soviet Socialist Republic

<. .any rule, no matter how well formulated, was of value only in so far
as it was applied in practice. The law of treaties, which was one of the
keystones of international law, was based in turn on the essential principle
formulated in article 23 of the draft articles, namely, that every treaty in
force was binding upon the parties to it and must be performed by them in good
faith (see A/6309)....

It should also be stressed that the principle pacta sunt servanda applied

t0o treaties only in so far as they were binding.
(Mr. Yakimenko, XXIst session, 905th meeting, paras. 2-3)

See also ibid., para. 4, quoted infra under article 50.

.+ sthe adoption of article 2%, which laid down the principle of pacfa sunt
servanda, would certainly furnish additional means of taking action against those
who jeopardized International peace and security.

(Mr. Yakimenko, XXIInd session, 978th meeting, para. 19)

Union of Soviet Socialist Republics

...the principle pacta sunt servanda, stated in draft article 25, was very

important for the maintenance of normal relations among States. It was embodied
in the Preamble and paragraph 2 of Article 2 of the United Nations Charter.

Hon-observance of that principle was considered by contemporary international law

/...
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as a violation of international law, and the responsibility both for the violation
of the treaty and for its effects rested with the offending State....
The USSR viewed the principle pacta sunt servanda as an important means of

ensuring peace and peaceful coexistence and developing wide co-operation among
peoples. All States must realize that the principle must be applied by all not
‘only in word but in deed, failing which normal peaceful intercourse among States,
and indeed the existence of international law itself, would be impossible.
Accordingly, his delegation considered that further study should be given to ways
of strengthening the provisioné relating to the duty of States to observe
international treaties, with a view to drawing up legal statements which would
encourage absolute observance of international treaties by all States, large ard
small.

(Mr. Khlestov, XXIst session, 910th meeting, paras. 19-20)

See also ibid., para. 18, quoted supra under Comments and observations on

the draft articles as a whole.

United Arab Republic

His Govermment firmly believed that article 23, which embodied the rule

pacta sunt servanda, was the natural pivot, not only of the law of treaties,

but of stable and orderly international relations as a whole. No unilateral

derogation from international obligations should be tolerated, and his delegaticn
fully endorsed the remarks of the United Kingdom representative on the importances
of preserving the stability of the international legal order. Nevertheless, the

rule pacta sunt servanda should not be invoked to enforce unequal treaties imposed

by the use of coercion. Such treaties could never be other than detrimental tc
friendly relations between States.
(Mr. El Araby, XXIInd session, 980th meeting, para. U3)

/Ull
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United Republic of Tanzanisa

with regard to the matter of unequal treaties, which had been so ably dealt
yith by the USSR representative, his Government, which had suffered from

colonialist exploitation, contended that the principle pacta sunt servanda should

never be used to oppress new States. That was in conformity with the policy set
forth in the letter of 9 December 1961 from President Julius Nyerere to the
secretary-General of the United Nations.

(yr. Maliti, XXIst session, 912th meeting, para. 4L8)

See also, ibid., para. L7, quoted supra under Comments and observations on

the draft articles as a whole.

United States of America

See document A/6827/Add.2, quoted infra under part V.

Uruguay

His delegation..,. noted with satisfaction that although article 23 had been
devoted to the principle pacta sunt servanda - a principle which some Governments
could accept only with certain reservations - the Commissiorn had very properly

‘qualified that article in part V, which dealt with the invalidity, termination

and suspension of the operation of treaties,
(Mr. Paysse Reyes, XXIst session, S09th meeting, para. 27)

v+« [His/ delegation felt that consideration must be given to the effects
Of Jus cogens on the law of treaties. In that connexion, the Yugoslav Government

in its written comments on article 23 (see A/6827, p. 29), had asked for more

[ees
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detailed explanations concerning the relationship betweem the prineiple pacta

gunt servanda and other fundamental principles of international law laid down in

the United Nations Charter and other international instruments, particularly where

jus cogens was concerned.

(Mr. Sehovic, XXITnd session, 975th meeting, para. 18)

In its earlier comments, the Govermment of the Socialist Federal Republic of

Yugoslavia had stressed the principle pacta sunt servanda as one of the fundamental

principles of international law and the need to include in the commentary on that
article explanations concerning the substance and effects of the principle
_in relation to other fundamental principles of international law laid down in
the United Nations Charter and other international instruments, particuiarly
wilere jus cogens was concerned.

In the opinion of the Government of the Socialist Federal Republic of

Yugoslavia, the principle pacta sunt servanda is one of the fundamental principles

of treaty law in the sense that it provides a basig for the application of the
other principles laid down in the United Nations Charter, including the principles
of the sovereign equality and independence of States,'the right of self-
determination of peoples, etec.

In the given circumstances, application of the pacta sunt servanda principle

would not suffice to ensure observance of an international treaty in a case where
peremptory norms of international law or other accepted general rules of
international law were not observed: in case of nullity or absence of mutual
agreement of the contracting parties.

Conseduently, for the reasons stated, the Yugoslav Govermnent again draws
attention to‘this unresolved‘question.
(Letter of 28 Juhe 1967 from the Chief Legal Adviser of the Ministry of Foreign
Affairs (A/6827, p. 29)) '
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SECTION 2 - APPLICATION OF TREATIES

MEMBER ESTATES

Ghans

See XXIst session, 905th meebting, para. 11, quoted supra under article 1.

Jamaica

See XXIst session, $05th meeting, para. 15, guoted infra under article 69.

Netherlands

It was remarkable that in many places, for obvious reasons of legal certainty,
the draft fell back on the presumption of consent, :.¢., on probable consent
instead of proved consent, The presumptions of the non-retroactivity of treaties
@rtﬂﬂe 2&), of the application of treavies to the entire territory of each
party (article 25), and of the assent of a third State to a right accorded by a
treaty to which it was uot a party (article 32) were all based on the presumed
agreement of the parties as to their intention and purposes.

(Mr. Tammes, ¥XIst session, $03rd meeting, para. 13)

United Republic of Tanzania

See XXIst session, 9l2th meeting, para. 45, quoted supra under article 1.




A JCONF.39/5(Vol. T)
Hnglish '
Page 190 Part III, section 2, article 2k

ARTICLE 2L

Non-retroactivity of treaties

MEMBER STATES

Canada

See XXITnd session, 976th meeting, para. L4, quoted infra under article 62,

Czechoslovakia

Article 24 dealt exclusively with the question of retroactivity of treaties,
without settling the gquestion of the date on which they took effect. It would
be advisable to insert an article stipulating that, unless otherwise provided
in the treaty, it should become effective on the date of its entry into force.
(Mr. Smejkal, XXIInd session, 976th meeting, para. 24)

Article 24 deals only with the question of retroactivity of treaties while
the question of their becoming effective in the general sense has been léft
unsolved. Because of its nature the substance of that article should be included
in part II of the draft and the question of treaties becoming effective should
be dealt with in the general sense in respective provision. Retroactivity should
always derive from a treaty because it is a factor of considerable importance.

Tt is therefore suggested that article 24 as formulated in the draft be
deleted from part III, and in part IT article 235 substituted for article 22 as.

follows:
"Article 23

"Effectiveness of treaties

"l. Unless otherwise provided in the treaty, it becomes effective

on the date of its entry into force, ;-
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"2. Unless a different intention appears from the treaty, its
provisions do not bind a party in relation to any act or fact which
took place or any situation which ceased to exist before the date of
the entry into force of the treaty with respect to that party."

The present article 23 in part III to be designated as article 2k.
(the verbale of 15 August 1967 from the Charge d'Affairs ad interim to the
United Nations (A/6827, p. 11))

_Netherlands

See XXTInd session, 977th meeting, para. 2; quoted supra under Comments and

obsgervations on the draft articles as a whole.

United States of America

...Zfbmg7 sections of the draft convention are replete with provisions which
will result in disputes. To list but a few:

(c) What determines whether a "fact or act took place or a situation ceased
to exist" under article 242
(Note verbale of 2 October 1967 from the Permanent Representative to the United
Nations (A/6827/A3d.2, p. 12))

ARTICLE 25

Application of treaties to territory

MEMBER STATES

Algeria

With regard to article 25 of the draft, his delegation regretted that the

/un.

Internatlonal Law Commisgion had made the treaties applicable to the entlre
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territory of the gignatory parties, since that might result in the application

to subjedt peoples of the clauses and effects of treaties to which they had not
consented, On attaining sovereignty, those peoples would be compelled to dencunce
guch treaties, a consequence that followed, moreover, from article 30, which
provided that a treaty did not create either obligations or rights for a third
State without 1ts consent.

(Mr. Haddad, XXIst session, 908th meeting, para. 34)

Byelorussian Soviet Socialist Republic

The Commission pointed out correctly in article 25 that the application of
a treaty extended only to the entire territory of each party.
(Mr. Stankevich, XXIst session, 908th meeting, para. 15)

- See XXTInd session, 976th meeting, para. 4, quoted infra under article 62.

Mali

With regard to the application rf treaties to the entire territory of each
party (draft article 25), his delegation wished to draw attention to the case of
" colonial Powers that forced subject peoples to sign treaties designed to defend
the selfish interests of the metropolitan country. The cclonized peoples would
decldre those treaties void as soon as they attained their independence, and his
delegation hoped that it would be possible to achleve general and complete
decolonization before the conference of plen’potentiaries convened.

- (Mr. Koita, XXIst session, 91hth meeting. ,v.:a, 40)

[oon
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Netherlands

gee XXIInd session, 97Tth meeting, para. 2, quoted supra under Comments

qud observations on the draft articles as @ whole,
Poland
See XXIst session, 912th meeting, para. 10, quoted supra under Comments and

observations on the draft articles as a whole,

Sierra Leone

«ooit emerged from article 25, dealing with the application of treaties to
- territory, and article 30, which stated that a treaty did not create either
obligations or rights for a third State without the latter's consent, that the
International Law Commission had repudiated the so-called colonial clause by
‘ vhich certain obligations under treaties concluded by some States were extended

~ to the territories under the rule of those States, even after those territories

had become independent.
(Mr. Koroma, XXTst session, 9llth meeting, para. 45)

Spain

One might wonder why the Commission had spent so much time on draft article 25,
which simply stated that the application of a treaty extended to the entire
territory of each party. In fact, the Commission had devised that wording to
replace the phrase "all the territory or territories for which the parties are
lnternationally responsible”, in order to avoid the unfortunate assoclations of
the so-called colonial clause (see 4/6309, article 25, commentary, para. 3).
(Mr. de Tuna, WTst session, 912th neeting, para. 37)

/on.
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SPECIALIZED AGENCIES

Food and Agriculture Organization of the United Nations

The presumption expressed in this article, to the effect that the application
of a treaty extends to the entire territory of each party, applies to the FAQ
Constitution. It likewise applies to conventions and agreements concluded under
article XIV of the FAQO Constitution, it being understood that contracting States
may on signature, ratification, accession or acceptance, make a declaration
regarding territorial application. In addition, it is specified in the Principles
and Procedures governing Conventions and Agreements that each instrument should
contain a clause regarding its territorial application, i.e., its geographical
scope.

(Letter of T July 1967 from the Legal Counsel of the Fcecd and Agriculture
Organization of the United Nations (A/6827/Add.1, p. 24))

International Telecommunication Union

The ITU membership includes groups of territories which are described various.
as:

"group of territories represented by..."

", .provinces in Africa"

", ..overseas provinces"

"territories of..."

"overseas territories for the international relations of which the... are
responsible",

Some of the sighatories provided at the time of ratification a list of the
territories included which is published by the ITU Secretariat. '

There is one case of a federal union where some members, but not all, sign

separately and have the right to vote. It has always been assumed that the

/-'._:'
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signature of the union as a whole is for all the constituent parts except those

members which sign separately.
(Letter of 24 July 1967 from the Secretary-General ad interim of the International

Telecommunication Union (A/6827/Add.1l, p. 35))

ARTICLE 26

Application of successive treaties relating to the same subject-matter

MEMBER STATES

Australia

See XXIst session, 912th meeting, para. 2L, quoted infra under article 50.

Bulgaria

See XXTInd session, 979th meeting, para. 3, quoted supra under article 1.

See XXIst session, 912th meeting, para. 27, quoted supra under Comments and

observations on the draft articles as a whole.

Colombia

The Commission... deserved special praise for article 26 of its draft, which
dealt satisfactorily with the difficult question of successive treaties relating to

' the same subject-matter.

(Mr. Herran-Medina, XXIst éession,‘907th meeting, para. 9)
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Cyprus

With regard to article 26, his delegation approved of the stress which was
laid in paragraph 1 on the fact that the rules governing the rights and
obligations of States parties to successive treatles relating to the same
subject-matter were subject to Article 103 of the United Nations Charter,

(Mr. Jacovides, XXIInd session, 980th meeting, para. 55)

Ecuador

See XXIst session, 914th meeting, para. 30, quoted infra under article L9,

India

See XXIst session, 906th meeting, para. 4; quoted suprs under Comments and

observations on the draft articles as a whole.

Netherlands

«e.it might be relevant ﬁo draw attention to the fact that in several places
the draft referred explicitly to the Charter of the United Nations, e.g., in
articles 26, 49 and 70. The commentary on the often discussed article concerning
Jus cbgens cited the example of a treaty contemplating an unlawful use of force
contrary to the principles of the Charter. The obvious conclusion, therefore,
was that for the development of the law of treaties the work already done and
remaining to.be done on principles concerning friendly relations in accordance
with the Charter might prove very helpful ty clﬁrifying roints of consensus
and disagreement on fundamental issues and thus prepare the ground for better
understanding. .

(Mr, Tammes, XXIst session, 903rd meeting, para. 16)
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Union of Soviet Socialist Republics

vosheves Telt that article 26 (Application of successive treaties relating
to the same subject matter) should resolve the question of the relationship
between the obligations imposed by multilateral treaties and those imposed by‘
tilateral treaties.

(Mr. Kozhevnikov, XXIInd session, 97lst meeting, para. 8)

It would be appropriate in this article to specify how the question of the
relationship of a State's obligations under a multilateral treaty and those under
a bilateral treaty should be solved.

Sub~-paragraph U4 (c) should also be made more precise.

(Note verbale of 21 July 1967 from the Permanent Mission to the United Nations

§£/6827, P- 26))

United Arab Republic

See XXIst session, 91lth meeting, para. 25, quoted supra under Ccmments and

observations on the draft articles as a whole.

SPECIATLIZED AGENCIES

International Telecommunication Union

The Montreux Convention contains the following provisions:

"266. This Convention shall abrogate and replace, in relations between
the Contracting Govermments, the International Telecommunication Convention

(Geneva, 1959).
"267. The administrative regulations referred to in 203 are those in force

at the time of signature of this Convention. They shall be regarded as
annexed to this Convention and shall remain valid, subject to such partial

fons
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revisions as may be adopted in consequence of the provisions of 52 until

the time of entry into force of new regulations drawn up by the ccupetent

world administrative conferences to replace them as annexes to this

Convention,"

A1l the countries or groups of territories listed as Members in the Montreux
Convention either signed and ratified or acceded to the previous convention
(Geneva 1959) except for five. Of these five: one is still bound by the Madrid
Convention (1932), one by the Atlantic City Convention (1947), and three by the
Buenos Aires Convention (1952). Three of them have signed some or all of the
regulations all of ﬁhich were completely revised after 1952.

As has been mentioned above, in practice the rules of the current convention
are applied to these Members, e.g., choice and value of unit of contribution.

In one regional agreement it is provided that it and its plan shall be
abrogated between all the contracting parties from the entry into force of a new
plan. In the event of a coﬁtracting Govermment not approving the new plan the
agreement shall be abrogated in relation to such Government as from the entry
into force of the new plan.

(Letter of 24 July 1967 from the Secretary-General ad interim of the
International Telecommunication Union (A/6827/Add.1, p. 36))

SECTION % - INTERPRETATION OF TREATTES

MEMBER STATES

On the difficult problem of the interpretation of treaties, the Commlssion
" had opted fof the will of the parties expressed objectively in the text rather
than for thé intention of the parties reconstructed subjectively from the
preparatory work. That provision und:cubtedly would furnish added certainty

and security, which were essential in law.

(Mr. de Luna, XXIst session, 912th meeting, para. 38)

et
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Tunisia

On the important subject of the interpretation of treaties, the Tunisian
delegation thought that international law provided no absolute rules but merely
a set of flexibile guidelines. Articles 27-29 might constitute a consensus
that would obviate the problems and disputes arising from differences of
interpretation and thus facilitate the application of internationsl treaties.

(Mr. Gastli, XXIInd session, 98lst meeting, para. 6)

United Kingdom

See XXIst session, 908th meeting, para. 26, quoted supra under Comments

and observations on the draft articles as a whole.

Yugosglavia

See XXIst session, 90T7th mesting, para. 22; gquoted infra under part V.

SPECIALIZED AGENCIES

Food and Agriculture Organization of the United Nations

The interpretation of the FAQ Constitution and of the conventions and
agreements concluded under article XIV of the Constitution is dealt with in
article XVII of the Constitution and in paragraphs 13 and 16 of the principles,

respectively. The first two provisions place the emphasis on procedural aspécté

(with special reference to settlement of disputes) rather than on the substantive

criteria for interpretation. Paragraph 16 of the Principles states that the
languages in which the conventions and agreements are drawn up shall be equally

authentic. It may be presumed that the methods of interpretation laid down in

[ouv
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articles‘EY to 29 of the law of treaties could also be applied in regard to treatiesi
concluded within the FAO. |
(Letter of 7 July 1967 from the Legal Counsel of the Food and Agriculture
Organization of the United Nations (A/6827/Add.l1, pp. 24-25))

International Telecommunication Union

The Montreux Convention contains the following provisions:

"23lL. The official languages of the Union shall be Chinese, English,
French, Russian and Spanish.

"235, The working languages of the Union shall be English, French and Spanish.
"236. In case of dispute, the French text shall be authentic.

"237. The final documents of the plenipotentiary and administrative
conferences, their final acts, protocols, resolutions, recommendations
and opinions, shall be drawn up in the official languages of the Union,
in versions equivalent in form and content.”

(Letter of 24 July 1967 from the Secretary-General ad interim of the International
Telecommunication Union (A/6827/Add.1, pp. 36-37))

ARTICLE 27

General rule of interpretation

MEMBER STATES

Argentina

See XXIst session, 912th meeting, para. 14, quoted supra under article 23,

Byelorussian Soviet Socialist Republic

See XXIst session, 908th meeting, para. 14, quoted supra under article 23.
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Unfortunately, article 27 (General rule of interpretation), paragraph 1,
did not contain either a general provision to the effect that the interpretation
of a treaty must clarify the intentions of the parties or a provision stating
that a treaty must be interpreted in accordance with the generally recognized
noms of international law. There undoubtedly existed, with respect to the
legitimacy of international treaties, a principle that no treaty could conflict
with recognized norms and principles of international law.

The Byelorussian SSR did not subscribe to the view that a treaty in force
had an existence of its own, independent of its contracting parties, and that
it should therefore be interpreted not in accordance with the will of the parties
but in the light of changing world conditions.
(Mr. Stankevich, XXTInd session, 975th meeting, paras. 3-U)

Canada

See XXIInd session, 976th meeting, para. L4, quoted infra under article 62.

Czechoslovakia

In respect of paragraph 1 Zﬁf article 227; it i1s recommended that a general
principle be expressed to the effect that the purpose of the interpretation of
a treaty lies in ascertaining the intentions of the parties.

(Note verbale of 15 Augusf 1967 from the Chargé d'Affaires ad interim to the
United Nations (A/6827, p. 11))

Hungary

In dealing with articles 27 and 28 concerning the interpretation of treaties
the International Law Commission had concluded that "the elucidation of the meaning

of the text rather than an investigation ab initio of the supposed intentions

A
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of the parties constitutes the object of interpretation" (see A/6309/Rev.l,

part II, chap. II, p. 53, commentary (18) on article 28). Admittedly, that
position reflected thé practice of many countries but equal importance should be
given to the original intention of the partiés as indicated in the travaux

préparatoires, which should be considered not only as a supplementary means of

interpretation but as an element just as important as that mentioned, for example,
in article 27 (3) (b) on subsequent practice in the application of the treaty.
(Mr. Prandler, XXIInd session, 978th meeting, para. 5)

Japan

See documents 4/6827 and Corr.l, quoted infra under article 62.

See XXIst session, 903rd meeting, para. 15, quoted infra under part V.

Ukrainian Soviet Socialist Republic

Article 27 (1) should be supplemented by a provision to the effect that
treaties could alsoc be interpreted in the light of the generally accepted rules

of international law.

(Mr. Yakimenko, XXIInd session, 978th meeting, para. 19)

See also ibid., para. 18, quoted supra under article 15.
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Union of Soviet Socialist Republics

See XXIst session, 910th meeting, para. 18, quoted supra under Comments

and obsexrvations on the draft articles as a whole.

Paragraph 1 of... article 27 should likewise state that a treaty should
also be interpreted in accordance with the generally accepted rules of
international law.

{Note verbale of 21 July 1967 from the Permanent Mission to the United Nations
(A/6827, p. 26))

United Arab Republic

« . o+ the International Law Commission had conscientiocusly taken account of
the observations offered by various Govermments. That, for instance, had been
its approachlto the matter of the intexrpretation of treaties, when it had'
reversed 1ts previous position of referring to the rules of law in effect at the
time of the conclusion of the treaty and had introduced a broader application of
so-called intertemporal law (article 27, para. 3 (c))

(Mr. El-Erian, XXIst session, 9l1th meeting, para. 27)

United States of America

++.sy the articles dealing with the interpretation of treaties,... were
based on rules which did not take into account the actual practice of States
and seemed too conservative. Article 27 provided that a treaty should be
interpreted according to the "ordinary meaning" of the terms employed; but since,
outside their context, words did not usually have any "ordinary meaning", it was
the intention of’the partiés that must be determined and not some alleged

“ordinary meaning". All the available sources of evidence must be open for the

[ovs
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purposes of Iinterpretation, and to relegate the preparatory work or the
circumstances of the treaty's conclusion to a secondary position, as did

article 28, would make it more difficult, instead of easier, to resolve a dispute,
It was the common practice of foreign offices to take these matteré-into
consideraticon when a problem of interpretation arose; and even the international
tribunals which excluded all reference to the preparatory work on the grounds

that the meaning of the disputed term was clear were accustomed to add that there
was nothing in the preparatory work which would cause them to change their opinion,

(Mr. Kearney, XXIInd session, 977th meeting, para. 19)

The United States Government considers that articles 27 and 28 on the
interpretation of treaties lay down overly rigid and unnecessary restricted
requirements. One criterion of interpretation "in accordance with the ordinary
meaning to be given the terms of the treaty" is accorded primacy over all other
criteria. But as Lord McNair succinctly states: "... this so-called rule of
interpretation like others is merely a starting point, a prima facie guide, and
cannot be allowed to obstruct the essential question in the application of
treaties, namely, to search for the real intention of the contracting‘parties
in using the language employed by them".

The draft articles, unfortunately, do obstruct the essential quest to
determine what was the common intent of the parties in using particular language )
because the ordinary meaning of terms in the treaty 1s made, not a starting pointi
but the centre point about which all other aspects of the process of interpretation
- must revolve like satellites. Thus, consideration of context and of the 6bject j
and purpose of the treaty as provided in paragraph 1 of article 27 is specifically
limited to determining the ordinary meaning to be given the treaty terms while .
investigation into the factors indicating the genuine purpose of the parties in
‘selecting those terms and the community context in which they are employed is
© dimplicitly excluded.
| The subordinate position to which "preparatory work" on the treaty "and the
circumstances of its conclusion" are relegated by article 28 aptly illustrates thé

extent to which ‘the Commission's rule of interpretation ignores the intentions of!

. /'f'
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the parties. What guides can be more helpful in deciding the effect a part_icular
clause in a treaty was intended to produce than the official records of the
negotiations in which the language was agreed and the documents relating to the
clause which were submitted or produced in the courée of negotiations as well as
the other circumstances of its conclusion? This is the almost invariable practice
of Forelgn Offices in the interpretation and application of treaties. The basic
problem is that words can have many meanings, and what may be an ordinary meaning
in one set of circumstances may be an extraordinary one in another. To resolve
this difficulty there should be free access to all pertinent sources of information.
But article 27 permits recourse only to the treaty, to documents made part thereof
by agreement of all the parties, subsequent practice in the application of the
treaty, or to relevant rules of international law. This narrow definition of the
context that may be examined in determining the meaning of the treaty terms serves
to reduce drastically the means available for determining what is the true meaning
of a particular word or phrase or clause while broadening considerably the field

of choice in which any of several available meanings can be applied to a treaty
term as the “ordinary" meaning.

The Govermment of the United States considers that this series of restrictions
upon the interpretation process should be eliminated and that the artificial
separation between articles 27 and 28 should be discarded. All of the various
elements of articles 27 and 28 should be arranged to avoid any fixed hierarchy so
that whatever elements of interpretation are of importance in a particular set
of circumstances may be given their appropriate weight, whether it be "ordinary
meaning' or "subsequent practice" or "preparatory work" or any of the other
elements that facilitate correct interpretation.

(Wote verbale of 2 October 1967 from the Permanent Representative to the United
Wations (A/6827/Add.2, pp. 5-6))
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ARTICLE 28

‘Supplementary means of interpretation

MEMBER STATES

Hungary

See XXITnd session, 978th meeting, para. 5, quoted supra under article 27,

He wished... to point out that a line of distinction was not always clearly
drawn between the circumstances of the conclusion of a treaty as a supplementary
means of interpretation under article 28 and the possibility of the modification
“of treaties by subsequent practice under article 38.

(Mr. Sucharitkul, XXIInd session, 976th meeting, para. 17)

United States of America

See XXIInd session, 97(th meeting, para. 19, quoted supra under
- article 27.

See also document A/6827/Add.2, quoted supra under article 27.

S
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ARTICLE 29

Interpretation of treaties in two or more languages

MEMBER STATES

Czechoslovakia

It is felt that the principle expressed in paragraph 3 Ef article 227 ig
at variance with the general principle of ascertaining the intentions of parties
through interpretation, viz., when a difference in meaning exists which cannot be
removed either under articles 27 or 28 "a meaning which as far as possible
reconciles the texts shall be adopted". The application of that provision may
lead to an interpretation not intended by parties at the time of the conclusion
of the treaty. Should a difference in meaning not be removed in accordance with
articles 27 and 28, it would be apparently necessary to remove discrepancy by
negotiations between parties. It is therefore suggested that paragraph 3 be
deleted. , _

(Note verbale of 15 August 1967 from the Chargé d'Affaires ad interim to the
United Nations (A/6827, p. 11))

SPECIALIZED AGENCIES

International Telecommunication Union

See document A/6827/Add.l, quoted supra under part III, Section 3.
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SECTION k4 - TREATTES AND THIRD STATES

MEMBER STATES

Afghanistan

‘ The Govermment of Afghanistan fully supports the principles underlying
these articles in regard to the rights and obligations of third States, with the

understanding that these rules are based on "pacta tertiis nec nocent nec prosunt"

- and thus agreements neither impose obligations nor confer rights upon third
parties and that a right for a third State cannot arise from a treaty which makesg
no provision for such a right.

(Note verbale of 29 August 1967 from the Permanent Mission to the United Nations
(A/6827/8dd.1, p. 3))

Czechoslovakia

Czechoslovakia supported the principles stated in articles 30-32 concerning
the rights and obligations of third States, on the understanding that the rules

were based on the principle pacta tertiis nec nocent nec prosunt. It would

therefore be best consistently to apply the general principle that treaties had
no effect on third States without the latter's expligit consent, and his
delegation would propose the deletion of article 32, paragraph 1, last sentence.
(Mr. Smejkal, XXIInd session, 976th meeting, para. 25)

Iran

, Although the guestion of rights and obligations created for third‘States
was dealt with in the draft (articles 30-33), the most-favoured-nation clause hed
‘been omitted, for the reasons given by the International Law Cqmmission in its
1964 report. That clause was of great importance to his country....

(Mr. Fartash, XXIst session, 91l3th meeting, para. 26) : [
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Netherlands

See XXIInd session, 977th meeting, para. 7, quoted infra under article 4l.

Poland

The principle of eguality necessarily had certain effects with regard to the
rights and obligations of so-~called third States. If the basic premise that all
interested parties should be represented at negotiations were accepted, the noticn
of third States would gradually lose its raison d'8tre.

(Mr. Lachs, XXIst session, 913th meeting, para. 11)

Thailand

His delegation endorsed the strict interpretation of the privity of treaties,
as set out in article 30, and considered that articles 31-34 adequately stated
its qualifications, His delegation did not tﬁink‘that State succession could be
an exception to arﬁicle 30.

{Mr. Sucharitkul, XXIInd session, O76th meeting, para. 17)

Tunisia

On the subject of part III, section 4 (Treaties and third States), the Tunisian
delegation supported the principle that a treaty applied only between the partieé
in virtue of another fundamental principle - namely, the sovereign equality of
States.
(Mr. Gastli, XXITnd session, 98lst meeting, para. 7T)

/..
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SPECIALIZED AGENCLES

International Telecommunication Union

The Montreux Convention provides as follows:

"268. Rach Member and Associate Member reserves to itself and to the
recognized private operating agencies the right to fix the conditions
under which it admits telecommunications exchanged with a State which
is not a party to this Convention.

"269, If a telecommunication originating in the territory of such a
non-contracting State is accepted by a Member or Associate Member, it
must be transmitted and, in so far as it follows the telecommunication
channels of a Member or Associate Member, the obligatory provisions of
the Convention and regulations and the usual charges shall apply to it."

The telegraph regulations (Geneva Revision, 1958) contain the following:

"10%6., When telegraphic relations are opened with countries which are
neither Members nor Associate Members or with recognized private operating
agencies in regard to which the provisions of paragraph 2 of article 19
of the Convention have not been applied by a Member or Associate Member,
the provisions of these regulations shall invariably be applied to
correspondence in the section of the route which lies within the
territories of Members or Associate Members, or which are operated by

a recognized private operating agency.

"103T7. The administrations concerned shall fix the rate applicable to
this part of the route. This rate shall be added to that of the
non-participating administrations.”

(Letter of 24 July 1067 from the Secretary-General ad interim of the

Tnternational Telecommunication Union (A/6827/Add.1, p. 37))

< /
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ARTICLE 30

General rule regarding third States

MEMBER GSTATES

Algeria

See XXIst session, C06th meeting, para. 34, quoted supra under article 25.

Cyprus

His delegation... wished to stress the importance of the rule reflected in
draft articles 30 and 31, which provided that a treaty did not create either
obligations or rights for a third State without its consent. That rule derived

from the maxim pacta tertils nee nocent nec prosunt and was based on the concepts

of the independence and sovereignty of States,
(Mr, Jacovides, XXIst session, 910th meeting, para. 47)

His delegation was in general agreement with the wording of article 30,
which spelt out what the Cormission rightly termed in its commentary (1) on
article 31 "one of the bulwarks of the independence and equality of States" -
the primary rule that the parties to a treaty could not impose an obligation
on a third State without its consent.

(r. Jacovides, XXIInd session, 980th meeting, para. 56)

Poland

See XXIst session, 913th meeting, para. 10, quoted supra under Comments and

observations on the draft articles as a whole.
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Sierra Leone
See XXIst session, Qllth meeting, para. 45, quoted supra under article 25,
Thailand
See XXIInd sessioﬁ, 976th meeting, para. 17, quoted supra under part ITI,

Section L.

Ukrainian Soviet Socialist Republic

See XXIInd session, 978th meeting, para. 18, quoted supra under article 3.

ARTICLE 31

Treaties providing for obligations for third States

MEMBER STATES

Cyprus

See XXIInd session, 980th meeting, para. 56, quoted supra under article 3l.
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ARTICLE 32

Treaties providing for rights for third States

MEMBER STATES

Czechoslovakia

See XXIInd session, 976th meeting, para. 25, quoted supra under part III,

section k4.

It is considered desirable to follow the general principle that treaties
do not affect third States provided those States do not give thelr express assgent.
In accordance with that principle it is suggested to delete the last sentence
in paragraph 1: [ET articie 3557 “Its assent shall be presumed so long as the
contrary is not indicated."
(Note verbale of 15 August 1967 from the Chargé d'Affaires ad interim to the
United Nations (A/6827, p. 12))

Iran

See XXIst session, 9l3th meeting, para. 26, quoted supra under part IIT,
section .
Netherlands

See ¥XIst session, G03rd meeting, para. 13, quoted supra under Part IIT,

Section 2.
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See also XXIInd session, 977th meeting, para. 2, quoted supra under Comments

and observations on fhe draft articles as a whole.

Nigeria

His delegation... noted the absence of provisions concerning the most-
favoured-nation clause -~ a matter of great importance to the developing countries,
which had succeeded to a considerable number of treaties having such a clause.

(Mr. Ogundere, XXIst session, 904th meeting, para. 12)

Draft article 32 concerning rights for third States was a good example of
the way in which the Commission worked, seeking always to reach a compromise
between the leading points of view. The problem dividing the Commission had not
been political or even ideological;‘it had been simply a slight difference on a
matter of legal technique. Some members wished to follow the strict French notion

of stipulation pour autruil; but others favoured the German idea that a right,

which was not a mere benefit and could be invoked Jjuridically, could always be
created in favour of g third person, and that the juridical independence of the
third person was not prejudiced thereby, inasmuch as he was free to exercise or
not to exércise that right. In draft article 32 the Commission had sguared the
Juridical circle by admitting that a right in favour of a third State arose only

- through a second collateral agreement and then deciding, nevertheless, that the
third State's assent should be presumed so long as the contrary was not indicated.

(Mr. de Luna, XXIst session, 912th meeting, para. 39)

s
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See XXIst session, 913th meeting, para. 39, quoted infra under article 69.

See XXIInd session, 98lst meeting, para. 2, quoted infra under article 69.

Uganda

His delegation had noted with regret, however, th&t the Ccrmission had
failed to take a stand, inter alia, on the questions of the most-favoured-nation
clause and State succession. Inasmuch ag those questions were of great importance
to former dependencies, which often found themselves compelled to sign devolﬁtion
treaties, he hoped that the Commission would give them due consideration during
its coming session so that they could be considered by the proposed conference
of plenipotentiaries.

(Mr. Isingoma, XXIst session, 910th meeting, para. 2)

Ukrainian Soviet Socialist Republic

«..article 32 should indicate more clearly that the provisions of its
paragraph 1 did not prevent a State party to a treaty from concluding with a State
which was not a party an agreement providing that the treaty would apply to their
mutual relations. - ' |

(Mr. Yakimenko, XXITInd session, 978th meeting, para. 19)
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Union of Soviet Socialist Republics

It would seem appropriate to specify in... article 1327'that the provisions
of its paragraph 1 do not prevent the parties to the treaty from concluding
agreements With third States under which the third States are granted rights
similar to those arising from the treaty.

(lote verbale of 21 July 1967 from the Permanent Mission to the United Nations
(4/6827, p. 26)) |

United Republic of Tanzanila

See XXIst session, 9l2th meeting, para. 45, quoted supra under article 1,

United States of America

...Zgbgg7'sections of the draft convention are replete with provisions
wvhich will result in dispute. To list but a few:

(d) How is the intent of the parties to accord third States' rights
determined under article 327
(Note verbale of 2 October 1967 from the Permanent Representative to the United
Nations (A/6827/add.2, p. 12))

Yugoslavia

As 1s known, soverelgn States may propose to create by treaty rights in.
favour of a third State. The guestion arises of the most suitable conditions to
be léid down for the institutipn, the exercise and, possibly, the extinction of
such a right. In addition, a beneficiary third State has the sovereign right
to accept or refuse the exercise of such a right.

In ofder to avoid division of opinion as tothe acceptance or waiver by a

third State of a right conferred upon it, it would be desirable, in the interest
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" of maintaining unrestricted friendly relations among States, to ensure a degree

of certainty in international treaties and, in the given instance, not to proceed
on the assumption of the beneficiary State's consent. In other words, the
tovermment of the Socialist Federal Republic of Yugoslavia considers that a
provision should be included in the text of this article concerning the necessity
for the consent of the third State to which the right is granted as an independent
S.ub‘ject of international law, unless all the parties concerned decide otherwise.

(Letter of 28 June 1967 frcm the Chief Legal Adviser of the Ministry of Foreign
arairs (A/6827, pp. 29-30))

ARTICLE 33

Revocation or modification of obligations or rights of third States

MEMBER STATES

Canada

See XXIInd session, 976th meeting, para. L, quoted infra under article 62,

Poland

See XXIst session, 913th meeting, para.lO, quoted supra under Comments and

observations on the draft articles as a whole.

/oo
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ARTICLE 34

Rules in a treaty becoming binding through international custom

MEMBER STATES

It would;.. be desiréble to have at the beginning a statement of the
principle that nothing in the convention mey be considered as precluding the
application of the customary rules of international law in a field not regulated
by this convention. In the present draft of the convention, this principle is
expressed only partially in article 34 and might be inferred from the text of
article 3. '

(the verbale of 17 August 1967 from the Permanent Mission to the United Nations
(4/6827/4dd.1, p. 5))

Czechoslovakia

The draft convention concerns the international law of treaties. In view
of that the inclusion of an article dealing with establishment of a customary
rule does not accord with the purpose of the convention. The deletion of that
article should be considered.

(Note verbale of 15 August 1967 from the Chargé d'Affaires ad interim to the
" United Wations (A/6827, p. 12))
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Finland

See document A/6827, quoted supra under Comments and observations on the

draft articles as a whole.

Syria

...Zﬂf. Nachabe referred t97fthe question of the rules in a treaty becoming
generally binding through international custom, which the Commission had dealt
with in article 62 of its provisional draft and later in article 34 of its final
draft (see A/6309). As his delegation had pointed out at the twentieth session
of the General Assembly, the Commission, in its commentary on article 34, had
stressed the fact that those rules did not become binding on third States unless
they were recognized by those States as rules of customary law (see A/6309).

In the view of his delegation, that was an essential point that ought to be
expressly mentioned in the text of article 3k.
(Mr. Nachabe, XXIst session, 906th meeting, para. 2k}
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