UNITED

NATIONS | E
Economic and Social v Distr.
Council UN 11RBAD GENERAL
sug 2 9 1988 E/CN.4/Sub.2/1989/27
6 July 1989

UNJISA CObcioN!

ENGLISH
Original: FRENCH

e — R

COMMISSION ON BHUMAN RIGHTS

Sub-Commission on Prevention of"
Discrimination and Protection of
Minorities

Forty-first session:

Item 9 (a) of the provisional agenda

THE ADMINISTRATION OF JUSTICE AND THE HUMAN RIGHYTS OF DETAINEES

QUESTION OF THE HUMAN RIGHTS OF PERSONS SUBJECTED TO ANY FORM
OF DETENTION OR IMPRISONMENT

submitt :d by Mr. Louis Joinet
CONTENTS
Section Paragraphs Page
I. - TERMS OF REFERENCE .cuveecvsssannoccosnnsssovannssas 1 -8 4
II. SOURCES OF INFORMATION ...coeeevvecssoccesaccsanecss 9 — 14 5
A. Information provided by Governments ....ceceeeces 9 -10 5
B. Information from other reliable sources ........ li - 14 6
III. SCOPE OF THE STUDY ceccecvccncncones secsasenecnctnae 15 - 43 6
A. Terminology .e-cccsves teetsesesvesctanrananes veee 16 =19 7
B. Typolo§y and purposes of administrative 0 - 43 ;
detention ..cavoesssscccsccsccne Garsiancesenraas
1. Threats to public order and to State
security +oeocee ceaesasaecanns TERRETTREREE 22 - 28 8
(a) Situation of civilian populations )2 - 23 )

during armed conflicts ...cecvecvecceres

GE.89-12282/0831B



E/CN.4/Sub.2/1989/27

page 2
CONTENTS (continued)
Section Vb 50t Zﬂmmpllﬁ m&
(b) Emergency Si.tuations es s P sEP SIS ORELEBRSS 2“ - 26 8
(c) Internal unrest and tensions ceeieveens 27 - 28 g
e s A0 ik
2. Measures relating to the status of
foreigﬂers ..l....."...l................... 29 - 36 9
3. Disciplinarymeasures 'TEEEEEEENE NN A B N SN N 37"'38 11
4, Measures to combat social
maladjustment l.....‘.l.l..I..Q......I.Q..'. 39 11
5. Administrative detention for
purposes of "re—education” ...eeceecvecccces 40 - 43 11
Iv. LEGAL FRAMEWORK OF ADMINISTRATIVE DETENTION ........ 44 - 70 12
Au Legal baSi.S 'EEEREEEERER NN NN NI I N IA BA AU B3 B BL B B BB LI 2K N l‘l‘ "46 12
B. Authorities empowered to issue a detention
Order AR QO E PO OE NGO OEB OO PP OODSEPODOSE e a7 _hg 13
C. Length of administrative detention ...cuvevcnees 50 13
D. Status and condition of the premises of
detention € B P EO ANV BOPOEPPRIINGANSID RSO POoEBDNLEIPNOEBDOSE S 51 - 52 13
E. The rights of administrative detainees ....e.... 53 —~ 60 14
F. Existence of remedies as an intangible
right LR BN I AR L I R I I N I I O S R O A Y I I I P ay 61 - 68 15
G. Authorities empowered to admit remedies +...c... 69 17
H. Right to compensation in cases of illegal
or arbitrary detention ...ececesesccscssecoccnss 70 18
v. CIRCUMVENTION OF LEGAL PROCEDURES AND ABUSES +...... 71 = 77 18

VI. RECOMMENDATIONS TO THE COMMISSION ON HUMAN
RIGHTS AND CONCLUSIONS tevvieeonnsoenscscnoonceceeas 78 = 79 20

A. Recommendations to the Commission on Human
Rights_lQ..'l..l'.........l.'..’l.'l‘.. »> 8 78 20

B. COOCIUSiO'nS .‘..‘.......O.......l.....-.. 79 21



E/CN.4/Sub.2/1989/27

page 3
CONTENTS (gcontinued)
Annexes
I. sources of infomaytion lI.....'l...‘l..'l'..l.....
A. Governments which have provided information
to the rapporteur .'..Q‘......‘.....0‘..l‘..l'l..‘..'.....'...
‘B, States whose legislation the rapporteur has
consulted ...I'll....l‘..l.‘.O...l.lll.....ll.l....l....‘l...
c. CompetentUnited Nations bodies .'.I.‘.l.'l.l‘.l‘..‘."’.....l
' D. Specialized 8BENCIEE civvtrrececcnccrtrnrcserronsrossnccnnnos
E. Other intergovernmental organizations ...eec.veeescocsscasesns
F. Non—governmental organizations in consultative
status with the Economic and Social Council ...eceveceecanens
G.j'Othér organizations and other sources of
) infom&tioﬁ II.0.-..l.l......l.".l‘.l..ll’.ll‘l...‘.!..ll..l'
II, International instruments of relevance to -

administrative detention without charge or trial ..cccecceeancnas

A. Table showing the pertinent provisions of the
main_international instruments of relevance ...sccccceccconca

‘F} List of other relevant international
I'.» instruments(..lI!‘..'0‘.!..."........l.l.‘.‘.....‘.....l..-l.

22

22

23
24
24

24

24

25

27

27

28



E/CN.4/Sub.2/1989/27
page 4

I. TERMS OF REFERENCE

1. 1In its resolution 1985/16 of 11 March 1985, the Commission on Human
Rights requested the Sub-Commission on Prevention of Discrimination and
Protection of Minorities to analyse available information about the practice
of administrative detention and to make recommendations regarding its use.

2. At the thirty-eighth session of the Sub-Commission, the sessional Working
Group on Detention had before it information on administrative detention
received from non-governmental organizations in consultative status with the
Economic and Social Council (hereinafter referred to as ''non-governmental
organizations"). According to this information, in various countries,
hundreds and, in some cases, thousands of persons and their families were
being subjected to detention as an administrative measure, without any arrest
warrant, charge or trial by an independent judicial body, and these persons
were, often during states of emergency, being held incommunicado for several
months, or years, or even indefinitely, without the services of a lawyer or
the possibility of exercising their right of defence. .

3. The participants in the debate of the Working Group on Detention agreed
that a preliminary analysis of problems of administrative detention was
necessary. They began to consider various possible definitions and forms of
adminigtrative detention, as well as the sources of information that might be
used. It was felt that an explanatory paper suggesting what methodology could
be used to carry out such & study would be useful and that a member of the
Sub-Commission could be appointed for that purpose. The drafting of a working
paper was entrusted to Mr. Louis Joinet, who submitted a contribution to a
methodological approach regarding administrative detention
(E/CN.4/Sub.2/1985/WG.1/WP.5) to the Working Group.

4. In its decision 1985/110 of 29 August 1985, the Sub-Commission requested
Mr. Joinet to prepare, for its next session, an explanatory paper suggesting
to the Sub-Commigsion procedures by which it might carry out its
respongibilities under Commission on Human Rights resolution 1985/16
concerning administrative detention.

5. In accordance with decision 1985/110, Mr. Joinet submitted to the
Sub~Commission, at its thirty-ninth session, an explanatory paper on the
practice of administrative detention (E/CN.4/Sub.2/1987/16). According to the
synopsis of material received from non-governmental organizations prepared by
the Secretariat, administrative detention was reported to be common practice
in more than 30 countries, where thousands of persons were said to be held in
detention without charge or trial, merely by executive decision, either
because they were viewed as a potential threat to national security or public
order or because they had asserted their fundamental rights by peaceful
means. At the same session, the Sub-Commission adopted resolution 1987/2% of
3 September 1987 in which it requested its rapporteur, Mr. Joinet, to draft @
questionnaire and send it to all Governments, specialized agencies, regional
intergovernmental organizations and non-governmental organizations with a vie¥
to obtaining further information and views relating to the matters dealt with
in his explanatory paper; and to present to the Sub-Commission, at its
fortieth session, further analysis of the matters dealt with i; his

explanatory paper, on the bagis, inter alia, of the ahswers to its
questionnaire. '
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6. In its resolution 1988/45 of 8 March 1988, the Commission on H Ri
noted with concern that, in some cases, the administrative detentio:man e
was subject to abuse. Bearing in mind that, in order to prevent an p;ocedu:e
administrative detention must be applied, particularly with regard {oa e
duration, in.clearly defined conditions laid down by national gaws in
accordance with the rules of international law, the Commigsion tooi note of
the explanatory paper and invited all Governments, specialized agencies
regional intergovernmental organizations and non-governmental organizations
concerned to assist the rapporteur in discharging his mandate by forwardin
their answers to the questionnaire. The Commission requested the ¢
Sub-Commission to consider, as from its fortieth session, the analysis
presented by its rapporteur and to make any proposals it deemed necessary on
the question to the Commission at its forty-fourth session. '

7. At its fortieth session, the Sub-Commission and its Working Group on
Detention had before them an analysis of the practice of administrative
detention prepared by Mr. Joinet on the basis, inter alia, of the answers
received to the gquestionnaires sent to Governments, specialized agencies and
regional Intergovernmental organizationg, as well as to non-governmental "
organizations (E/CN.4/Sub.2/1988/12). The Sub-Commission also had before it a
synopsis of material received from non-governmental organizations prepared by
the Secretariat, from which it emerged that in some countries persons were
being subjected to administrative detention without specific charges being
brought against them and that some were being held in very arduous conditions
far from consistent with the Standard Minimum Rules for the Treatment of
Prisoners. The Sub-Commission, by its decision 1988/110 of 1 September 1988,
requested the rapporteur to present his report as a matter of priority to the
Sub-Commission at its forty-first sessiom.

8. In its resolution 1989/38 of 6 March 1989, the Commission took note of
the analysis submitted by the rapporteur to the Sub-Commission. It requested
the Sub-Commission to consider, as from its forty-first session, the report
submitted by Mr. Joinet and to make any proposals it deemed necessary on the
question to the Commission. It also decided to continue its consideration of
this question at its forty-sixth session, in 1990, under the agenda item
"Report of the Sub—Commission on Prevention of Discrimination and Protection

of Minorities on its forty-first session".

1I. SOURCES OF INFORMATION

A. Information provided by Governments

9. The questionnaire which the Sub-Commission, by its resolution 1987/24,
had requested the rapporteur to prepare was sent on 5 February 1988 to all
Governments. Thirty-two Governments communicated information to the
rapporteur (see annex I, é).
10. In addition to their replies to the questionnaire, some Governments
provided the rapporteur with detailed infprmation concerning their legislation
on the subject (see annex I, A).
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B. Information from other relisble sources

11. The rapporteur sent questionnaires to the competent United Nations
bodies, specialized agencies and regional intergovernmental organizations.
Six of these provided information to the rapporteur (see annex I, C, D and E),

12, Ten non-governmental organizations, as well as some organizations not in
consultative status with the Economic and Social Council, provided the
rapporteur with information andfor communicated relevant documents to him

(annex I, F, G).

13. The Rapporteur consulted relevant constitutional, legal and
administrative provisions of other States available in the United Nations
library in Secretariat reports and especially the information communicated by
Governments, United Nations bodies, specialized agencies, regional
intergovernmental organizations and non-governmental organizations within the
framework of the annual consideration by the Sub-Commission of its agenda item
concerning the question of the human rights of persons subjected to any form
of detention or imprisonment. The rapporteur also examined the reports of the
Working Group on Enforced or Involuntary Disappearances, the reports of the
Special Rapporteur on summary or arbitrary executions and of the Special
Rapporteur on torture, the reports of the Special Rapporteur on states of
emergency and the reports of the Secretary-General on restraints on the uge of
force by law enforcement officials and military personnel, the fact-finding
reports on the human rights situation in certain countries initiated by the
Commission on Human Rights (Afghanistan, Chile, Cuba, Cyprus, El Salvador,
Guatemala, Haiti, Islamic Republic of Iran, southern Africa), as well as the
relevant information contained in the periodic reports submitted to the Human
Rights Committee by States parties under the International Covenant on Civil
and Political Rights (hereinafter referred to as "the Covenant"), the
questions raised by the members of the Committee and the replies to the
supplementary reports communicated by States parties on that subject, together
with the Committee's general comments on article 9 of the Covenant regarding
detention.

14, The annex contains a comparative table of the relevant provisions of the .
main international instruments concerned, as well as a list of other
international instruments of relevance (annex II, A and B).

III. SCOPE OF THE STUDY

15. Most countries, including those which regard themselves as being among
the most democratic, provide in their national legislation for detention wheré
the power of decision lies with the administrative authority alone. Howeverl,
it is not enough for a domestic legal provision to authorize administrative
detention; the authorization must be consistent with the rules get out in the
international instruments. Detention measures may nevertheless be voidable OF
may be applied in an arbitrary way. It is thus not so much the principle of
administrative detention that is at isgue as its régime, the safeguards

provided for by law and the conformity of such jonal
rules. uch safeguards with internat
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- A« Terminology used

16. The terms uééd in thevinfernational i
" crms instruments and :
detention", '"administrative detention", "detention w§2h022t23281 P areu‘
"administrative internment”, "rétention administrative" FEe OF erial’,
i} A "mise aux arréts"
house arrest’, “attachment”, “ministerial detention", za_ﬂiﬁnnsicién”dnl .
v ", "pre-trial detention" and * "
?espite ;he alternate use, in French, of the terms “d§§;:Z§25i22m23;:;;;z;!;"
Commission on Human Rights resolutions 1985/1, 1986/1, 1
. 987/2, 1988
1989/2A on the question of the violation of hu;an tighés in th; Occu/ie:n:r b
Eerritories, including Palestine) and " i " d *
Sub-Commission resolutions 1987/24, 1988/10 and 1988/4
53 Commission
resolution 1989/38), preference will be given in the Fre;ch text of this study

to the term "detention administrative". The adoption of this terminology,

whic? corresponds to the English term "administrative detention™ and to the
Spanish term "detencién administrativa"™, has the advantage of avoiding any
conflict of interpretation as regards the scope of the relevant provisions of
tye international rules adopted, notably by the United Nations, to protect the
rights of persons subjected to any form of detention, in particular the
“Standard Minimum Rules for the Treatment of Priscners'" and the "Body of
Principles for the Protection of All Persons under Any Form of Detention or
Imprisonment” (bereinafter referred to as the "Body of Principles”).

17. For the purposes of this study, detention is considered as
"administrative detention"™ if, de jure and/or de facto, it has been ordered by
the executive and the power of decision rests solely with the administrative
or ministerial authority, even if a remedy a pogteriori does exist in the
courts against such a decision. The courts are then responsible only for
considering the lawfulness of .this decision and/or its proper enforcement, but

not for taking the decision itself.

18. This'sthdy therefore excludes situations of detention in which the
absence of a charge or the excessive length of detention without trial results
not from the administrative nature of the procedure, but from irregularities

committed in the course of judicial procedure.

19. Detention in custody, whereby the police holds in its premises any person
who, for the purposes of a judicial inquiry, must remain at the disposal of
the police, is also excluded as long as custody is effected under the
responsibility of a judge and does not exceed a period such that, with
inadequate judicial supervision, it eventually resembles a situation of
administrative detention. This appears to be the situation in one country,
where custody may reach or even exceed 23 days without charge or trial.

B-wwwammiﬂmwﬂm

20. Detention within the framework of judicial proceedure should be the rule
and administrative detention the exception. Yet, according to one
non-governmental organization, instead of constituting an exceptional measure
subject to regular checks, administrative detention has in many countries
become an instrument for the 1 on of all dissidence, for

ong~term suppressi of .
putting an end to criticism an eliminating political

d protests and for
The ‘authorities of

opposition, particularly in times of emergency.
Oﬁz countr; gave»thus adopted the practice of arresting all the members of a
community who in:their view, are potential militants, even if they have
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committed no offence. In another country, 106 persons were detained by order
of the Minister of the Interior in October 1987; 32 of them were still in
detention in July 1988, According to some persons dealing with the protectiog
of human rights, the internal security act was applied in an abusive manner in
that country and the Government was exploiting racial tensions in order to
silence criticism and distract attention from domestic political problems.

21, The scope of this study is limited to the following categoriea of
administrative detention: threats to public order and to State security,
measures relating to the status of foreigners, disciplinary measures, measures
to combat social maladjustment and detention for the purposes of political
re—education. It does not include the administrative detention of
mentally-ill persons because of the establishment by the Commission on Human
Rights, by its resolution 1989/40 of 6 March 1989, of an open-ended working
group to examine the draft body of principles and guarantees for the
protection of persons detained on grounds of mental ill-health or suffering
from mental disorder, adopted by the Sub-Commission in its resolution 1988/28
of 1 September 1988.

1. Mmmmmnwm'
(a) Situation of civilian populations during armed conflicts

22. This heading covers the coercive measures which parties to a conflict may
be obliged to take., The internment or placing in assigned residence of
persons may be ordered only if the security of the Detaining Power makes it
absolutely necessary (art. 42, Fourth Geneva Convention of 1949, sect. II).
Such action shall be reconsidered as soon as possible by an appropriate court
or administrative board designated by the Detaining Power for that purpose
(idem., art. 43). If the decision is maintained, the case shall be
reconsidered at least twice yearly with a view to the favourable amendment of
the initial decision, if circumstances permit.

23. Unless the protected persons concerned object, the Detaining Power shall,
as rapidly as possible, give the Protecting Power the names of the persons who
have been interned or subjected to assigned residence, or who have been
released, and shall notify it of the decisions of the courts or boards
mentioned above (idem., art. 43, para. 2). If any person voluntarily demands
internment, and if his situation renders this step necessary, he shall be
interned by the Power in whose hands he may be (idem., art. 42, para. 2).
This category also includes cases of internment in the interest of civilians
residing in the country at the time of the armed conflict in order to remove
them, for example, from areas of bombardment.

(b) Emergency situations

24. A number of countries resort to emergency measures in the event of
threats to public order or to the security of the State. The Special
Rapporteur on states of emergency, Mr. Leandro Despouy, observed that some
40 States had introduced states of emergency between August 1987 and
November 1988. He also noted that the most serious violations of the human
rights of detained persons most often occur during so-called emergency
situations. State of emergency provisions usually allow the executive power
to order the arrest and administrative detention of any peraon suspected of
being a threat to security or public order. 1In the case of administrative
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detention, the courts have no power of

. prior authorization of
grounds for wh}ch are t?o often formulated in vague and broad :zn::resgé ;he
therefore particularly important that the lawfulness of the adminisératives

detention and treatment of detainees should b
e daye ot the corment e determined by a court within a

25. The legislation of one country practising apartheid

emergency was proclaimed at the natiznal leveg in June 1;8§na:§1::t:n:::t:aoi
year thereafter, empowers all members of the police forces and other law ¢
enforcement officials to arrest any persons suspected of constituting a threat
to public order without an arrest warrsnt and to hold such persons
incommunicado for an initial period of 14 days, which may be extended
indefinitely by order of the Minister of the Interior. In May 1988, the total
number of persons detained under the state of emergency could be estimated at
more than 5,000, including many children below the age of 16.

26.. Reference was also made to the case of a population which had been
subjected to administrative detention before being expelled from its homeland.

(¢) Internal unrest and tensions

27. This Category essentially concerns political offences and presupposes
serious internal unrest and tensions. This latter condition must not be
side-stepped in practice.

28. In one country, hundreds of persons have been arrested on political
grounds since 1980 under a 1961 decree-law providing that persons suspected of
involvement in so-called subversive activities may be detained for more than
five days if they are subject to a detention order approved by the head of
State. Such persons can then in principle have their case studied by a
special commission, but in fact no file has ever been examined.

2.  Measu ti he stat

29, The main grounds invoked by the receiving authorities to carry out
administrative detentions are: the clandestine entry or unlawful sojourn of
foreigners beyond the prescribed period, the execution of refoulement or
expulsion measures, the execution of administrative formalities on entry into
the country and regrouping, in the case of massive inflows of refugees or
displaced persons, especially in rural areas, in settlement zones, together

with various restrictions on freedom of movement.

30. When expulsion measures are executed during immigration'control, the
person about to be expelled is generally kept in secure premises, in
particular while awaiting a receiving country or even transport, These

premises may be located at frontiers (especially in ports and airports), for

use in cases of refoulement when a person presents himself for
national territory.

entry into the

31. The Human Rights Commission of one country recommended in 1985 thatfthe
practice of informing arrested persons, in a 1anguage.they.unéerstand. o .
their right to be brought before the competent authority within 48 hours o

their arrest should always be respected.
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32. Measures taken to neutralize temporarily the political activities of
foreigners consist in placing them under house arrest or in a hotel or a
public establishment, etc. under more or less close surveillance by the
police. This measure is taken for preventive reasons, for example, during a
visit by a foreign head of State or during an international conference.

33. With regard to extradition measures, the legislation of some countries
provides for placing an extraditable person at the disposal of the executive
authority pending a final decision.

34. In its conclusion 44 (XXXVII), adopted in 1986, the Executive Committee
of the Office of the United Nations High Commissioner for Refugees (UNHCR)
laid down the minimum rules governing the detention of refugees and
asylum-seekers. Large numbers of refugees and asylum-seekers are currently
the subject of detention or similar restrictive measures by reason of their
illegal entry or presence in search of asylum. According to UNHCR, a
detention order should be issued only where necessary and only on grounds
prescribed by the law to verify identity; to determine the elements on which
the claim to refugee status or asylum is based; or to deal with cases where
asylum-seekers and refugees have destroyed their travel and/or identity
documents, sometimes to mislead the authorities of the State in which they are
attempting to obtain refugee status, or have used fraudulent documents because
they were forced to leave a country secretly because they were being
persecuted. National legislation and administrative practice should make a
distinction between the situation of refugees and asylum-seekers and that of
other aliens (idem., subpara. (d)). In order to avoid unjustified or unduly
prolonged administrative detention, fair and expeditious procedures should be
established for determining refugee status or granting asylum (idem.,

subpara. (c)). The detention measures taken in respect of them should be
subject to review (idem., subpara. (e)) and their conditions of detention
should be humane; whenever possible, asylum-seekers and refugees should not be
accommodated with persons detained as common criminals and should not be
located in areas where their physical safety is endangered. They should also
be provided with the opportunity to contact UNHCR (in "Conclusions on the
international protection of refugees adopted by the Executive Committee of the
UNHCR Programme”, Geneva, 1988, pp. 96-97).

35. Since June 1988, almost 10,000 newly arrived refugees in one country were
classified as illegal immigrants because they were unable to prove that they
had political reasons. They were imprisoned in three closged camps where
conditions of detention are extremely difficult and "prisoners" were allegedly
beaten by the authorities. These allegations were subsequently confirmed by
a comuisgion of inquiry appointed by the Government. Furthermore, close to
15,000 people who have been recognized as refugees and are avaiting

resettlement abroad were apparently detained in camps which are much like
prisons.

36. Stowaway asylum-seekers often find themselves in a vylnerable gituation
in need of international protection and durable solutions because there are at
present no general and internationally recognized ruleg dealing specifically
with stowaway asylum-seekers (decision and conclusions of the Executive
Committee of UNHCR on the international protection of refugees, adopted in
1988, "Stowaway asylum-seekers" para. 25, first and fourth aub;araa. of the
final report of the thirty-ninth gession of the Executive Committee):

Special attention should be given to their needs, including arranging for
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their disembarkation, determining their refugee status and, whenever required
*

providing them with a durable solution (idem., third
" . ra.); th
be allowed to disembark at the first port of éall (idgz., 3écon§y;:::u§d #lso

3. Di in

37.. TPes? are essentially measures taken by the competent authority to punish
ind}sc1p11ne in the army (solitary confinement, confinement to barracks
ass1g?ment to a disciplinary unit, etc.) or in the course of a prison séntence
(disciplinary confinement). According to the European Commission of Human
Rights, the latter measure constitutes a change in conditions of detention and
not a different form of deprivation of freedom.

38, According to the prison regulations of one country, the prison director
can impose the punishment of solitary confinement in a disciplinary cell and a
diet of bread and water for a period of not more than three days. In another
country, a detainee who is placed in a punishment cell must receive daily
visits from a doctor, who must report to the director if he considers that
such confinement should be ended for reasons of physical or mental health.

4, ombat m justment

39. Some persons who are extremely poor or socially maladjusted are also
subjected to administrative detention. These are either preventive measures
in respect of minors at risk or measures taken in pursuance of laws on
vagrancy designed for the "protection of society”. This category is
important, since the economic crisis (and hence unemployment) is likely to
cause Impoverishment, with the result that some unemployed persons may
gradually be reduced to a state of vagrancy. The European Court of Human
Rights ruled on this question in its judgements of 18 June 1971 (para. 68) and
6 November 1980 (paras. 96-98). In one country, the law on the prevention of
prostitution provides for adminigtrative detention or placement in a guidance

centre. {

: " s "

5.  Adm trative detenti r

40, TIn some of the cases brought to the rapporteur's attention,
administrative detention is used for purposes of "compulsory re-education".
In one country, in 1975 and 1976, between 10,000 and 15,000 persons were
allegedly detained on such grounds and it may well be that between 6,000"to
7,000 of them are still being made to undergo this type of "fe—education .

In another country, which has been a party to the C?venant sx?ce"1982, .
thousands of persons have allegedly been deta?ned since 1975 in "re-education
camps; according to the official figures pf0v1ded_by the Government of Fhe
country in question, 7,000 persons were still s?bJect to §uch measures in
March 1985. This Government justifies its actlo? by claiming that 1? is
pursuing a humane policy by re—-educating the detglnees rather than bringing
them to trial, allegedly for the purpose of helping them adapt to the new

society.

41. The chafacteristics of this form of detention that are most frequently

1 i forced manual
he following: placement in closed camps, : .
T e A eor H sed on self-criticism and detention without

labour, compulsory re-education ba :
any pr;speci of trial or even a release date, since the length of detention
depends entirely on the "progress' made.
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42. One non-governmental organization composed of representﬁtives of mnationa)
parliaments rightly questioned the criteria and grounds for judging sugh
"'progress”. It also criticized the fact th?t there were legal provisionsg
authorizing a Government to order the detention of a member of parliament on
the grounds that his activities and the expression of his v%ews as a
parliamentarian would endanger or threaten to endanger public security; thig
organization also expressed deep concern about the fact that, under a
ministerial decisjon, parliamentarians could be deprived of the opportunity tg
carry out the functions entrusted to them by their constituents and that sych
a serious measure, which normally fell within the purview of the judicial
power, could result from an administrative decision, without any possibility
of appeal.

43. At the beginning of this report, it was stressed that international human
rights law allowed for administrative detention in exceptional cases and that
it was thus not so much the principle of that form of detention which was at
issue as its régime, its safeguards and the conformity of such safeguards with
international rules. That observation does however, not apply in the present
case: it is the very principle of administrative detention with a view to
compulsory re-education which should be prohibited because of its purpose.

It is a direct violation of article 18 of the Covenant, which provides that
everyone shall have the right to freedom of thought or, in other words, the
belief of his choice and that no one ghall be subject to coercion which would
impair his freedom to have or to adopt such a belief. In addition to this
fundamental violation, there is a flagrant violation of article 14,

paragraph 3 (g), of the Covenant, which states that no one may be compelled to
testify against himself or to confess guilt.

Iv. LEGAL FRAMEWORK OF ADMINISTRATIVE DETENTION

A. Legal basis

44. The legal basis for administrative detention varies from one legal system
to another. There may be constitutional or legislative provisions, which are
the most common, although, in many cases, such provisions are made by
delegation of legislative power (decree-laws, orders, etc.), as well as
regulatory provisions (decrees or decisions) taken directly by the executive
power. In some cases, straightforward directives are involved (for example, 2
directive from the head of State delegating his powers to the police, etc.) or
there may be no legal provision whatever. In some countries, particularly in
those where the Government has to deal with an uprising, administrative
detention is not practised in accordance with any formal laws, but is a
regular and officially recognized practice of the military authorities.

45, The right to liberty and safety is an inalienable right which the
individual himself cannot renounce and situations in which a person may be
deprived of his or her liberty must therefore be subject to interpretation
which is all the more restrictive, since the decision in question falls within
the province of the executive authority. In the absence of any rules Or
regulations on administrative detention, analogies have to be established on
the basis of the system of judicial detention.



E/CN.4/Sub.2/1989/27
page 13

46. According to one non-governmental organization, the much too general
nature of the legal provisions in one country allows for the detention of
Peisog§ Y?o irelaélefed;ylengaged in vaguely defined activities which might
potentially include lawful or unlawful acts relating. i ;

security and public order. 8> in particular, to State

B. thoriti mpower t .

47. Vith regard to the prevention and suppression of public disturbances,
decis%ons are taken by authorities exercising either political or
adminigtrative responsibilities for the maintenance of order and, in
pafticular, by the Head of State (President of the Republic, Emir, King), the
Prime Minister or President of the Council, the Council of Ministers, the
Minister of Defence, the Interior or Territorial Administration, the
Consultative Commission, a representative of the Prosecutor's Department, a
representative of the police, the army or the security forces or members of
the prison staff.

48. Administrative detention therefore gives broad and often discretionary
powers to the administrative authorities, which can use them merely on the
basis of presumptions if they deem it necessary and are not bound to give the
detainee any reasons for their decision. The fact that in some countries
persons are detained simply on the order of a representative of the police or
security forces leaves them wide open to all kinds of abuses, especially if
they are imprisoned because of their opposition to the Government.

49. Consequently, according to the information communicated to the

United Nations by a non-governmental organization, young people were allegedly
harassed by patrols of revolutionary guards who arrest and check anyone they
find suspicious. These mass arrests apparently take place without any legal

supervision. .
C. Length of detention

50. The following periods of detention have been identified:

Undetermined period;

varying from 15 days to 2 years, but renewable
indefinitelys in some cases, renewal tends ?o be systematic, resulting in
a virtually unlimited period (for example, in one country, the initial
period of 2 years was renewed 7 to 10 times, resulting in 14 to 20 years

of detention);

Fixed period,

Predetermined maximum period ranging from 6 hours to 3 years, depending

on the country;
Complex cases where the maximum period depends on the status of the
decision-making authority.

D. Stat jtion of t m t

51. Under only six national legislations is provision made for sz;iiii e
Pr;mises for administrative detainees. In the other cases{iarrzzglar8 Jre
extremely varied: military or police premises, police station ,
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cells, prisons, specially designed centres or camps, farms or State
enterprises. In one case, the requirement is simply "any place considered

appropriate".

52. The Body of Principles specifies, with regard to the condition of
premises, that places of detention shall be visited regularly by qualified anq
experienced persons (princ. 29, paras. 1 and 2).

E. he right f inist v

53. Administrative detainees should in principle enjoy the same rights as
other detainees and, in particular, benefit from the Body of Principles, which
provides for even more legal safeguards than the Standard Minimum Rules for
the Treatment of Prisoners. According to one non-governmental organization,
however, conditions of administrative detention in some countries are
absolutely contrary to most of those principles.

54. Article 10, paragraph 1, of the Covenant, provides that all persons
deprived of their liberty shall be treated with humanity and with respect for
the inherent dignity of the human person. The Committee on Human Rights has
stressed that paragraph 1 of this article applies not only to accused persons
(para. 2) and prisoners (para. 3) but also to all persons deprived of their
liberty as indicated by its wording, its context (in particular the proximity
of art. 9, para. 1, which deals with all types of deprivation of liberty) and
the purpose for which it is intended. Furthermore, this article supplements
article 7 of the Covenant on the prohibition of torture and c¢ruel, inhuman or
degrading treatment or punishment. Treatment with humanity and with respect
for the dignity of all persons deprived of their liberty is a fundamental rule

of a universal character which cannot depend on the available material
resources,

55. There are divergent views on the characterization of some forms of
isolation as cruel, inhuman or degrading treatment or punishment or as
torture, which are prohibited by article 7 of the Covenant. Only one thing is
certain at the international level; according to principle 6 of the Body of
Principles, the term "cruel, inhuman or degrading treatment or punishment”
should be interpreted so as to extend the widest possible protection against
abuses, whether physical or mental, including the holding of a detained or
imprisoned person in conditions which deprive him, temporarily or permanentlys
of the use of any of his natural senses, such as sight or hearing, or of his
awareness of place and the passing of time.

S?. W%th regard.to the other forms of isolation, there are two categories of
51tuat1ons§ ordinary isolation and rigorous isolation. Ordinary isolation
covers a wide variety of situations, which may be the result of measures which

are taken for the benefit of the detainee or at his request or which are of 8
punitive nature:

I? the firs? category, isolation is intended to protect a detainee,
e1th?r at his request, when he is the victim of vindictive acts by other
detainces or is persecuted on racial or diser

. e iminatory grounds, or in
order to avoid prison overcrowding;

The seco?d.category includes temporary medical isolation, especially of
sero~pogitive detainees in order to avoid possible contagion;
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Detention in a "disciplinary" cell. i i
re opoaen 1 practises y" » 1n which isolation for a limited time

Isolation for the purposes of the i i
e 1nvestigation, in order to
contact among accused persons and to determine ;he truth., prevent

57. ?Rigorous“ isolation involves measures which, depending on how
festrlftive they are, may resemble either sensorial isolation or ordinar
1so%at1on. In the first situation, no visits, mail, newspapers, books 4
r?d1o,.te1evision, Prison labour or exercise are allowed. In tﬁe sec ‘d
s1tuat1o?, isolation involves only some or even only one of these e
restrictions, which are also enforced more or less strictly. They include
for example, permission to take exercise but alone, permission to receive oﬁly
one newspaper, a reduction in the frequency of vigits, etc.

58: The question of characterization as cruel, inhuman or degrading treatment
érlses mainly in the first situation, egspecially when such isolation, which is
intended to prevent social relations, even indirect ones, occurs during
administrative detention. The prison authorities know that, during the
entire period of judicial detention while the investigation is being
conducted, the detainee's full attention is focused on his trial, whereas, in
the case of administrative detention, the lack of any investigation or trial
leads to passive and even depressive behaviour, especially when unlike
judicial detention, no time limit had been set.

59. According to the information provided by non-governmental organizations,
the members of the police and security forces in some countries may not be
prosecuted for offences committed “in good faith" and some members of the
security forces interpret this as licence to ill-treat prisoners in the
exercise of powers granted to them under the gtate of emergency. In another
country, there are no safeguards against possible abuses by officials who are
in charge of political re-education camps and who often have no experience at
all of prison administration or of judicial procedures, and there is no

independent body to represent prisoners’ interests.

60. The safeguards which would allow respect for the rights of administrative
detainees to be effectively monitored include the following: a ban on
solitary confinement; the right of detainees to visits by persons such as
doctors, lawyers (see princs. 17, para. 1, and 18, paras. 1, 3 and 4, of the
Body of Principles) and family members (princ. 19 of the Body of Principles);
places of detention should be officially recognized as such and the name and
place of detention of each person deprived of his liberty should be entered in
a central register made available for consultation to the persoms concerned,
such as relatives; provisions expressly making confesgions and other testimony
obtained through torture or other treatment contrary to article 7 of the
Covenant inadmissible; law enforcement officials must be given training and

instruction so that they do mot resort to such treatment.

ch i i dies. In
61. In the ideal case, the law specifically provides for reme
jurisdictional terms, ;his generally takes the form of an application for
habeas corpus or a recurso de amparo (sanctuary or mandamus). The other
situations encountered lay within the category of control enforced by the
competent authorities themselves (domestic remedies, periodic reviews,
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certification of registers, communication of lists of detainees, etc.). The
non—existence of a remedy, particularly the right to appeal ?o t?e courts,
results from exclusion by a specific legislative provision, implicit exclusion
(no remedy provided for) or suspension or delay, sometimes for several years,
following the promulgation of a state of emergency.

62. International law recognizes that every administrative detainee has the
right to take proceedings before a court. This right is, for example,
provided for in article 9, paragraph 4, of the Covenant, which makes no -
distinction between administrative and judicial detention. On this important
matter, the Inter—American Court of Human Rights has paved the way for great
progress by international law in the protection of so-called "intangible”
rights.

63. It will be recalled that article 27 of the American Convention on Human
Rights (like art. &4 of the Convenant and article 15 of the European Convention
on Human Rights) states that some rights are intangible in that, since any
violation of them impairs the inherent dignity of the human being, they may
not be restricted or limited in any way, even during a state of emergency.
These are, for example, the rights which protect 1ife, and include, for
example, the prohibition on summary executions and on torture and all forms of
cruel, inhuman or degrading treatment or punishment. These are, so to speak,
"naturally" intangible rights because, as Mr. de Menthon pointed out in his
closing statement during the Niirnberg Trial, it is the human condition itself
that is harmed by such violations. However, in a recent advisory opinion, the
Inter-American Court (Advisory Opinion No. 0C-9/87 of 6 October 1985,
requested by the Government of Uruguay 1/) considered that the minimum
guarantees 2/ established to ensure respect for the rights which were declared
naturally intangible should themselves be regarded as intangible "because of
their purpose', as it were.

64, Since the present report has established that the practice of
administrative detention, more than any other form of detention, leads to
serious risks of the viclation of the recognized intangible rights, even under
a state of emergency, the rapporteur is of the opinion that the case law of
the Inter-American Court should be studied in greater depth so that, for

standard-setting purposes, it will be fully taken into account by
international law.

65. Of course, these rules of procedure which are recognized as intangible
"because of their purpose” would apply not only to administrative detention,
but also to all other forms of detention. This seems to be the thrust of the
position adopted by the Human Rights Committee which recalls, in its general
comment 7 [16], that, even in situations of public emergency, the intangible
provisions of the Covenant are non-derogable under article 4 (2), that it is
not sufficient for the implementation of this article to prohibié such
treatment or punishment or to make it a crime and that, under article 7, read
together with article 2 of the Covenant, States must ensure an effective
protection through some machinery of control. Complaints about ill-treatment
m?st.be investigated effectively by competent authorities and the alleged
victims must themselves have effective remedies at thejr disposal, including

the right to obtain compensation (see also princs and
35 of the Body of Principles). P + 33, paras. 1 to 4, 34
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66. One non-governmental organizati

the law authorizes detaineesgor vzztg:sh:: ;::ic:::do;hizéhin s$me countries,
procedures, although the latter are rarely automatic and de gz: iﬁl

Fhe qetainee's opportunities for contact with his relativespor al P racrice on
is difficult for the lawyer to challenge the detention, particulari;yzg.thit

authority in question has not specified the provision of the law under which

detention, but bases its decision on the fact that the detainee might b
threat.to State security. In such a case, the Government may regagd th: :
deFentlon as secret, thus preventing any action by a lawyer or the courts
which cannot rule on the lawfulness of the detention. In some countrieg ’the
courts are not in a position to challenge the orders of a minister or thé head
of Government. A decision taken by the judge concerning the application for
habeas corpus to order the release of a detainee may simply be ignored by the
Government authority; in some cases, this authority may even immediately
arrest the person again and place him in administrative detention once more.

67.‘ Even if provision is made for administrative review of detention by a
monitoring body, this body, which is usually appointed by the Government, is
not really independent; it has only an advisory role and may make only
non-binding recommendations, but it cannot order the detainee's release. If
there is a closed court hearing, witnesses often cannot be called. In some
countries, where the law does not provide for administrative detention or
where legal provisions exist, but are not respected, persons are arrested and
detained outside any legal framework without any possibility of a remedy.

68. The experience of what occurs in various parts of the world shows that
the risk of ill-treatment is greater when the courts are not allowed to review
detention orders issued by the executive. In this connection, one
non-governmental organization has expressed concern about the adoption in one
country of a decree under which a person may be held in prison for a period of
two years in order to prevent him from acting in a way which will endanger
security or the maintenance of order, without any possibility of being able to
appeal that decision. Another organization also drew attention to the recent
amendment of the national security act of one country under which no one may,
in a court of law, challenge the lawfulness of a detention order against him.

G. iti W t

69. A distinction has to be made according to whether or not the competent
authority is a representative of the judicial authority.

Institutions with jurisdictional powers: in 10 countries, an appeal is

lodged directly with the Supreme Court. In the other cases, the appeal
is heard either by the ordinary courts or, particularly when a state of
by special courts - for the most part, military

emergency is in force,
b jon is conferred upon the

courts. In two cases, jurisdict
Attorney-General of the Ngtion;

Institutions without jurisdictional powers may be either prominent

1tative
man. mediator, etc.) or collegiate bodies (consu
persons (o o commis £ inquiry or supervisory commissions, with

. commissions and commissions o
or without permanent status). In one country, the complaint must be
examined by the Council of Ministers.
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. few countries, the legislation provides for a system of
ngpei:a:ion. Any such compensation is paid following an amicable settlement
by the administration or is fixed by judicial decision. One country indicated
to the rapporteur that the complainant must petition the President of the
Republic. In some systems, where the State is not required to make
reparation, the complainant must take action againgt the person or persons
responsible for the allegations which led to the detention; hence it is often
impossible to adduce proof. In other cases, the victim may be able to have
compensation set in principle, without being able to obtain guarantees that it

will actually be paid.
V. CIRCUMVENTION OF LEGAL PROCEDURES AND ABUSES

71. The information gathered reveals that far too many procedures are used to
circumvent safeguards:

Issue of a new administrative detention order as soon as the previous one
expires or has been annulled by a courtj

Declaration of lack of jurisdiction by the civil courts on the grounds
that the Government alone has jurisdiction over matters of national
securitys

Ratification of international instruments without taking the domestic
legislative measures required by those ingtruments;

Judge prevented from visiting places of detention on the grounds of the
secrecy of defence matters; '

Continual transfer of detainees from one prison to another to prevent
them from being traced;

A belated and summary charge is communicated to the party concerned, and
to the judicial authority dealing with the case, shortly before it takes
a decision on the application for habeas corpus;

Under some legislations, an appeal must be made against a formal
administrative decision; however, the authorities refrain from making the
arrest or detention formal, no informal decision ig rendered and the
appeal is thus automatically rejected as inadmissible for lack of a case.

72. In some instances, administrative detention orders have been issued by

the authorities against persons accused of political offences after they have
been acquitted by the courts. In other cases, prisoners who had served their
sentence were kept in prison under administrative detention orders issued by

the Government. Such practices show that the process of administrative
detention may be of an arbitrary nature.

73. In many countries, relatives are either litt]
or not informed at all about the arrest or, if they are informed, they are not
told where the place of detention is. The detainee has no autom;tic right to
communicate with his family or lawyer and correspondence is frequently
prohibited. In some countries, the right of detainees to communicate with 2

e informed, badly informed
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lawyer or their families has been dela e i

years and other detainees have been kegtdinr::;Et;;;dc:;fgxzzeg:nzed or ods
Of up to several months or even several years. In one countr thor b
r%gPt.Of access to legal assistance has been contested by theyA :1bisic
D}Vlszon in a decision dated July ‘1987, However, cOmmunicationpge date'

w1t§ the outside world and, in particular, their families shouldyﬁo: §1nees
denied for more than a matter of days (prin., 15 of the Boéy of Principlzs)

74. The indefinite extension of administrative detention

absence of prior notice to the person concerned, wi i being hoary e

. x s+ Without his being heard and

without any obligation to state the grounds for the decision, is a further
| source of abuse. In one country, there was a period when eight persons were

detained under a decision taken following the proclamation of a state of
emergency for periods ranging from 15 to 22 years, without any form of trial
on the grounds of their alleged involvement in an armed revolt in 1962, In ’
anot?er country, a former parliamentarian had been detained since 1966 under
the internal security act. It is thus possible to detain persons, without any
legal remedy, for periods as long or even longer than those prescribed by a
court for a serious offence, with considerable psychological repercussions on
Fhe detainee. In gome cases, detention is extended by the successive
implementation of different legal provisions (for example, as is too
frequently the case in gome countries, by detaining the person under both an
a?ministrative order and a court order or by arresting him immediately after
his release). Furthermore, prolonged detention of more than two or three
weeks allows injuries to heal in the case of ill-treatment, thereby removing
any evidence when the detainee appears before the judge.

75. In a formerly divided and now united country, an act relating to
‘administrative detention in political re-education camps has been applied
retroactively and more severely in a part of the national territory where it
did not formerly apply, despite article 11, paragraph 2, of the Universal
Declaration of Human Rights and article 15, paragraph 1, of the Covenant,
which relate to the principle of the non-retroactivity of the laws, and have

been ratified by the State in question.

76. The Human Rights Committee, the Commigsion on Human Rights and a
non-governmental organization have a great deal of information on
administrative detention that reveals the existence, in some countries, of
psychological pressure (humiliation, verbal aggression, death threats or
threats of violence againgt detainees or their families, etc.), ill-treatment,
rape, torture sometimes resulting in death, disappearances and extra-legal
executions. Incommunicado detention for periods which vary in length, but may
be very long, facilitates such practices. The lack of regular medical
check-ups, as well as of medical care during the first few days of detention,
are probably a frequent cause of the death of some detainees. In the
political re-education camps of one country, many persons are reported to have
died from hunger, exhaustion resulting from forced labour, illness (malaria,
tuberculosis), the denial of medical care, punishment and even summary
executions. Relisble information received from a non-governmental
organization describes abuses of administrative detention in circumstances
vhich are all the more unlawful in that they involve the use of children as
hostages to compel their parents to give up any political activity described
as "hostile to the Government™, Children are also occasionally arrested to
force their parents or members of their family who are wanted by the police to
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give themselves up. Children, and even sometimes babies, are detained
together with their parents in order to compel the latter to confess to

alleged political offences.

77. One Government informed the Rapporteur that it was aware of the abuses to
which administrative detention could lead, even under normal circumstances.
Consequently, it has undertaken a series of studies for the purpose of
amending the relevant texts, in so far as far as possible to enhance the

powers of the judiciary.
VI. RECOMMENDATIONS TO THE COMMISSION ON HUMAN RIGHTS AND CONCLUSIONS

78. 1In resolution 1985/16, dated 11 March 1985, the Commission on Human
Rights requested the Sub-Commission to make recommendations regarding the
practice of administrative detention. On the basis of the foregoing, the
rapporteur therefore makes the following recommendations:

L]

(a) In view of the serious risk of violations of human rights involved
in the practice of administrative detention and the fact that there is no
United Nations procedure for monitoring all the gituatioms in which
administrative detention is practised, it is proposed that a special report on
the development of all forms of administrative detention throughout the world
should be submitted each year to the Commission for its consgideration. In
that case, the matter should be considered by the Sub-Commission not under the
agenda item relating to the adoption of its report, but under the agenda item
entitled: "The administration of justice and the human rights of detainees”;

(b) It would be desirable, particularly in order to facilitate the
rapporteur’s task, to continue to consider any such practices which might be
brought to the attention of the Centre for Human Rights and to gather
information on the conditions in which they seem to be applied to new
categories of persons deprived of their liberty, such as persons who may be
suffering from communicable diseases (quarantine) and persons who, in some
countries, are allegedly detained in specialized health centres where their
illness is diagnosed (AIDS, for example);

(c) Particular attention should be paid to administrative detention by
the Special Rapporteurs on summary executions, torture and states of
emergency, as well as by the Working Group on Enforced or Involuntary
Disappearances and the Working Group on the Question of Persons Detained on
the Grounds of Mental Ill-health or Suffering from Mental Disorders, as well
as by any other relevant monitoring or investigative body of the
United Nations system;

(d) The rapporteur should be invited, if necessar rt of
the United Nations advisory services in th; field ofazuiazizgggtg B:gp;ake
every effort so that, pursuant to General Assembly resolution b3/i73 the Body
of Principles for the Protection of all Persons under Any Form of De;ention or
Imprisonment becomes generally known and respected, especially by law
enforcement officials. In that connection and in order to ensure the full
effectiveness of principles 9 and 32 concerning recourse to a judicial or
other authority and following the example of the Inter-American Human Rights
Court (Advisory Opinion 0C-9/87, dated 6 October 1985), the rapporteur should
carry out an in-depth study, with a view to submittins’proposals rreur
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Comnission on Human Rights, of the conditions under which the right to a

remedy such as habeas corpus or any other similar rem
intangible. remedy could be declared

B. Conclusions

79. This would establish a system for the protection of the main sectors at
risk that would consist of:

Special reports on the protection of intangible rights (prohibition of
enforced disappearances, torture and summary executions);

Special reports on tangible rights that are extremely likely to be
violated on account of the "limitations or restrictions' accepted in a
"democratic society’. This would be the case of the proposed special
report on administrative detention which would supplement the already
existing report on states of emergency or the report by the

Special Rapporteur on the exercise of freedom of opinion and expression
which the Sub—-Commission intends to propose. At pregent, the
consideration of the question of the protection of the human rights of
persons subject to any form of administrative detention is not covered by
any specific control procedure.

Notes

1/ The Government of Uruguay put the following questions to the Court:

(a) What judicial guarantees must remain in force during a state of

emergency?

n the last sentence of article 27,

tees listed i
(b) Do the guarantes to protect the rights in question?

paragraph 2, refer only to measures

ergency very often involves the suspension of

te of em
(o) e pearante what happens in the case of the principle of

certain procedural guarantees,
the exhaustion of local remedies?

for example habeas COIPuUS, and the

2/ Such minimal guarantees are,

recurso de amparo.
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Belize
Bolivia*
Burundi*

Cameroonk
Chad#*

China%
Colombia*
Cyprus¥ :
Czechoslovakia*

Denmark
Dominican Republic¥

El Salvador
Finland*
Guatemala
Madagascar
Malawi
Maltax
Mauritius
Mexico*

Morocco

Niger*
Nigeriax

Peru
Philippines*
Portugal
Qatar

Sri Lankax
Sweden*

Turkey*
Uganda*
Venezuela¥

Yugoslavia*

* Governments which have

legislation.

Annex 1
' SOURCES OF INFORMATION

17 May
18 April
16 July

10 March
11 April
20 July
15 April
10 June
27 June

15 April and 3 June
28 April

23 August

22 April

28 April and 5 May
17 June

13 May

29 April

27 April

8 June

20 May

29 March
20 June

25 May
12 and 25 May
29 June
22 June

25 April
18 May

6 April
14 September
29 August

5 September

1988

1989
1988

"
"

"
"

algo provided detailed information on their
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B. States whose legislation the Rapporteur has copsulted

Afghanistan
Albania
Algeria
Angola
Argentina
Australia
Austria

Belgium
Brazil
Bulgaria
Burma

Canada
Chile
Congo

Ecuador
France

Gambia
German Democratic Republie
Greece

India

Indonesia

Iraq

Ireland

Igslamic Republic of Iran
Israel

Italy

Japan'
Jo;dan

Kenya
Kuwait

Lao People’s Democratic Republic

Lesotho
Libyan Arab Jamahiriya

Malaysgia
Mozambique

Namibia
Nepal
Netherlands
Nicaragua

Pakistan

Paraguay
Poland:

Romania
Rwanda’

Singapore

Socialist Republic of Viet Nam
South Africa

Spain

Sudan

Swaziland

Switzerland

Syrian Arab Republic

Thailand
Tunisia

Union of Soviet Soclalist Republics

United Kingdom of Great Britain
and Northern Ireland

United Republic of Tanzania

United States of America

Uruguay

Zalre
Zambia
Zimbabwe
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C. Competent United Nations bodies which have
provided information to the Rapporteur

0ffice of the United Nations High
Commissioner for Refugees (UNHCR) 5 April 1988

United Nations University (UNU) 8 April "
D. Specialized agencies

International Labour Organisation
(1Lo) 14 April 1988

World Health Organization (WHO) 19 April "
United Nations Educational,

Scientific and Cultural

Organization (UNESCO) 8 April "

E. Other intergovernmental organizations

Inter—-American Commission on
Human Rights (QAS) 18 April 1988

Amnesty International 17 June 1988

International Association of
Democratic Lawyers ‘ 26 April "

Law Association for Asia and the
Pacific (LAWASIA) 8 March and 14 April "

International Centre of
Sociological, Penal and .
Penitentiary Research and Studies 12 May "

International Commission of Jurists 28 April, 9 June, 14 and 25 July »

International Institute of _ :
Humanitarian Law (IIHL) 4 March "

Liberty International 23 March "

League of Red Cross and
Red Crescent Societies 29 March "

Organization of African
Trade Union Unity 10 March "

International Society of Social .
Defence 13 June "
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1. ther izati
Asia Watch | 1 August 1988
League for Human Rights '

and Freedoms 13 April "
Minnesota Lawyers International

Human Rights Committee 13 April "
University of Houston 1 June "

Consejo General de la
Abogacia Espafiola 3 November : "

2. Other sources of information

(a) Documents from other non-governmental organizations gathered outside
the consultancy procedure

Amnesty International:

Annual Reports.

States of emergency and violations of the right to life, July 1988,
POL 30/02/88, 33 p.

Administrative detention, POL 30.1.88, SF 88 CO 299.

International Commission of Jurists: "States of emergency, their impact on
human rights, questionnaire on states of exception and administrative

detention", 1983, pp. 394-410.

Inter—-Parliamentary Union: Reports of the Committee on Human Rights of
Parliamentarians (1986 to 1989).

International Federation of Human Rights: "Rappoft de migsion. Japon:
La garde a vue', February 1989, pp. 19-20.

Ligue des droits de 1'bhomme: Hommes et libertés, No. 54, "Centres de
rétention", France, p. 25.

Maison des Droits de 1'homme de 1'Université de Paris X, "Les viclations des
droits de 1'homme au Viet~Nam depuis 1975", symposium organized by the )
Khanh Anh Buddhist Association under the auspices of the Maison des Droits de

1'homme, 18 February 1989.

(b) Documents of relevance transmitted by the following organization§:
International Law Asgociation; Comisién de Derechos Bumanos de la Asociacion

de Médicos, Odontologoe y Profesionales Afines de la Caja de Seguro Social;
Latin American Federation of Associatioms of Relatives of Disappeared . i
Detainees; Helsinki Watch; Procedural Aspects of International Law Inst tute;
Regional Council on Human Rights in Asia; Syndicat des Avocats de France.
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Israel. JIsrael Yearbook on Human Rights, pp. 148-182, vol. 14, 1984,
Published under the augpices of the Faculty of Law, Tel Aviv University.

Makhoba, P. P. Nape, S. Jele, A. Coleman and M. Rice. The experience of
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Rodley, Nigel. The Treatment of Prisoners under International Law, Paris,
UNESCO, Oxford, Clarendon Press, 1987.

Reynaud, A. Les droits de 1'homme dans les prisons. Directorate of human
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l'ordre public et des droits de 1'homme. Revue de droit pénal et de
criminologie, No. &4, avril 1988.
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Annex 11
=

INTERNATIONAL INSTRUMENTS oF RELEVANCE TO ADMINISTRATIVE
DETENTION WITHOUT CHARGE OR TRIAL

« A. Table showing the pertinent provigions of the
, ®ain international instruments of relevance

12 9%ed
‘ang/peNasa

Universal International Standardg European African American American Body of Principles
Declaration| Covenant on Minimum Convention Charter Declaration Convention | for the Protection
of Human Civil and Rules for. on Human on Human of the on of All Persons
Rights Political the Treatment | Righee and Rights and Human under Any Form of
Rights of Prisoners Peoples* Duties of Rights Detention or
Rights Man Imprisonment
Right to liberty Art. 3 Art. 9-1 Art. s-1 Art. 4, 6 Art, 1 Art. 5-1
and security Art., 7-~1
No arrest without Art, 9 Art. 9-} Art, 541 .| Art. 6 art, 25 Art, 7-2
charge 7-3
Liberty of Art. 13-1 { Art. 12 Art, 12-1 | art, g
movement
Presumption of Are. 11 Art. 14-2 Art. 84-2 Art. 6-2 Art. 7-1(b) | art. 2¢ Art, g-2 Princ. 36-1
innocence
Right to be Art. 9-2 Art. 35, 3g, Art, 5.2 Art, 7-4 Prinecs. 10, 11-2
informed Art. 1l4-3(a) 92 Art. 6-3(a) : 12, 13, 14
Right to be Art. 10 Art. 2-3(b), Art, 5.3 Art, 7 Art. 25 Art, 7-5 Princ. 11-1
heard by 9-3
a4 court
Remedies Art. 8 Art. 2-3(a), Art. 35, 36  lare. seq Art, 7 Art, 7-¢ Princs. 9, 30-2
9-4 Art. 25-]) 32, 33
Compensation Princ, 35-1
Restrictions Art. 4, 12-3
provided for
by law
Contact with Art. 37, 92 Princs. 15, 16,
the outside 19, 17~1,
world J } 29-2
e B et S & B . R R S LS S Bt T N

Le/égetsz
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B. List of other relevant international instruments
Code of Conduct for Law Enforcement Officials of 1979

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment of 1984

Geneva Conventions of 12 August 1949 relative to the protection of victims of
war, and Additional Protocols I and II of 1977

Organization of African Unity Convention of 1969 governing the Specific
Aspects of Refugee Problems in Africa

International Labour Organisation Conventions No. 29 of 1930 concerning Forced
Labour and No. 105 of 1957 concerning the Abolition of Forced Labour

European Convention on Extradition of 1957

Convention relating to the Status of Refugees of 1951 and Protocol relating to
the Status of Refugees of 1967

Declaration on the Rights of Disabled Persons of 1975
Declaration on the Rights of Mentally Retarded Persons of 1971

Declaration of Basic Principles of Practice for Victims of Crime and Abuse of
Power

Set of Minimum Principles for the Treatment of Detained Persons
(resolution (73) 5 of the Committee of Ministers of the Council of Europe,
Committee of Ministers, cf. 4th preliminary observation). :

United Nations Standard Minimum Rules for the Administration of Juvenile
Justice (Beijing Rules)

Safeguards guaranteeing protection of the rights of those facing the death
penalty of 1984

Principles of Med?cal Ethics relevant to the Role of Health Persomnel,
particularly Physicians, in the Protection of Prisoners and Detainees against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of 1982

Reﬁolutiou‘17 (XXXI) of the Executive Committee of the Programme of the
United Nations High Commissioner for Refugees entitlied “Problems of

extradition affecting refugees" and resolution 44 (XXXV " ntion
of refugees and asylum-seekers"”. ( II1) entitled "Dete





