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OAU
UAR
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UNESCO
UNITAR
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Customs and economic union between Belgium, Netherhmds and
Luxembourg
United International Bureaux for the Protection of Intellectual Prop~
erty
Council for Mutual Economic Assistance
European Economic Community
European Free Trade Association
European Atomic Energy Community
Food and Agriculture Organization of the United Nations
General Agreement on Tariffs and Trade (also the Contracting Parties
and the secretariat)
International Atomic Energy Agency
International Civil Aviation Organization
International Labour Organisation
Inter-Governmental Maritime Consultative Organization
International Telecommunication Union
Latin American Free Trade Association
Organization of American States
Organization of African Unity
United Arab Republic
United Nations Commission Oil International Trade Law
United Nations Educational, Scientific and Cultural Organization
United Nations Institute for Training and Research
Universal Postal Union
World He~th Organization
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EXPLANATORY NOTE: !TALICS IN QUOTATIONS

An astersisk inserted in a quotation indicates that, in the passage immediately
preceding the asterisk, the italics have been supplied by the Special Rapporteur.
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I

R. Officers

4. At its 1149th meeting, held on 2 May 1972, the Com
mission elected the following officers:

Chairman: Mr. Richard D. Kearney;
First Vice-Chairman: Mr. Endre Ustr.'t .
Second Vice-Chairman: Mr. Alfred Raldungasoavina;
Rapporteur: Mr. Gonzalo Alcivar.

6. At its 1150th meeting, held on 3 May 1972 the
Commission set up a Working Group on the question of
the protection and inviolability of diplomatic agents and
other persons entitled to special protection Ulider inter
national law, composed as follows:

Chairman: Mr. Senjin Tsuruoka;
Members: Mr. Roberto Ago, Mr. Edvard Hambro,

Mr. Jose Sette Camara, Mr. Doudou Thiam and
Mr. Nikolai Ushakov.

D. Working Group on the question of the protection and
inviolability of diplomatic agents and other persons
entitled to special protection under internatiunal law

C. Drafting Committee

Mr. Doudou THIAM (Senegal);
Mr. Sen~in TSURUOKA (Japan);
Mr. Nikolai USHAKOV (Union of Soviet Socialist

Reput :cs);
Mr. Endre USTOR (Hungary);
Sir Humphrey WALDOCK (United Kingdom of Great

Britain and Northern Ireland);
Mr. Mustafa Kamil Y,:'SSEEN (Iraq).

3. All members attended meetings of the twenty-fourth
session of the Commission.

5. At its 1158th meeting, held on 15 May 1972, the
Commission appointed a Drafting Committee composed
as follows:

Chai:man: Mr. Endre Ustor;
J1Ifembers: Mr. Roberto Ago, Mr. Jorge Castaneda,

Mr. Taslim O. Elias, Mr. Nagendra Singh, Mr. Robert
Quentin-Baxter, Mr. Paul Reuter, Mr. Amold J. P.
Tammes, Mr. Nikolai Ushakov, Sir Humphrey Waldock
and Mr. Mustafa Kamil Yasseen.
Mr. Gonzal0 Alcivar took part in the Committee's work
in his capacity as Rapporteur of the Commission.

1

A Membership and attendance

2. The Commission consists of the following members:

Mr. Roberto AGO (Italy);
Mr. Gonza10 ALciVAR (Ecuador);
Mr. Milan BARTOS (Yugoslavia);
Mr. Mohammed BEDJAOUI (Algeria);
Mr. Suat BILGE (Turkey);
Mr. Jorge CASTANEDA (Mexico);
Mr. Abdullah EL-ERIAN (Egypt);
Mr. Taslim O. ELIAS (Nigeria);
Mr. Edvard HAMBRO (Norway);
Mr. Richard D. KEARNEY (United States of America);
Mr. NAGENDRA SINGH (India);
Mr. Robert QUENTIN-BAXTER (New Zealand);
Mr. Alfred RAMANGASOAVINA (Madagascar);
Mr. Paul REUTER (France);
Mr. Zenon ROSSIDES (Cyprus);
Mr. Jose Maria RUDA (Argentina);
Mr. Jose SETTE CAMARA (Brazil);
Mr. Abdul Hakim TABIBI (Afghani:;tan);
Mr. Arnold J. P. TAMMES (Netherlands);

1. The International Law Commission, established in
pursuance of General Assembly resolution 174 (II) of
21 November 1947, in accordance with its Statute
annexed thereto, as subsequently amended, held its
twenty-fourth session at the United Nations Office at
Geneva from 2 May to 7 July 1972. The work of the
Commission during this secsion is described in the
present report. Chapter II of the report, on succession of
States in respect of treaties, contains a description of the
Commission's work on that topic, together with 31 draft
articles and commentaries thereon, as provisionally
adopted by the Commission. Chapter III, on the question
of the protection and inviolability of diplomatic agents
and other persons entitled to special protection under
intemational law, contains a description of the Com
mission's work on that topic, together with 12 draft
articles and commentaries thereon, p.~ approved by the
Commission. Chapter IV contains a description of the
Commission's progress of work on the following topics
on its agenda: (1) succession of States in respect of
matters other than treaties; (2) State responsibility;
(3) the most-favoured-nation clause; (4) the question of
treaties concluded between States and international
organizations or between two or more international
organizations. Chapter V deals with the organization of
the Commission's future work and a number of ad
ministrative and other questions.

ORGANIZATION OF THE SESSION

Chapter I
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It was also decided that the Chairman of tile Com
mission Mr. Richard D. Kearney, would attend the
meetings of the Working Group as required.

E. Secretariat

7. Mr. Constantin A. Stavropoulos, Legal Counsel,
attended the 1177th to 1179th meetings, held from 12 to
14 June 1972, and represented the Secretary-General on
those OCCllS!Ons. Mr. Yuri M. Rybakov, Director of thc
Codil\clltion Division of the Ofllce of Legal Affairs,
represented the Sec.·ctary-General at the other meetings
of the session, and acted as Secretary to the Commission.
Mr. Nicolas Teslenko acted as Deputy Secretary to the
Commission nnd Mr. Santiago Torres-Bermirdez as
Senior Assistant Secretary. Miss Jacqueline Dauchy and
Mr. Eduardo Valencia-Ospina served as assistant
secretaries.

F. Agenda

8. The Commission adopted an agenda for the twenty
fourth session, consisting of the following items:

I. Succession of States:
(a) Succession in respect of treaties;
(b) Succession in respect of matters other than treaties.

2 State responsibility.
3. Most-favoured-nation clau~e.

4. Question of treaties concluded between States and inter
national organizations or between two or more international
organizations.

5. Question of the protection and inviolability of diplomatic
agents and other persons entitled to special protection
under international law (pam. 2 of section III of General
Assembly resolution 27S0 (XXVI).

6. (a) Review of the Commission's long-term programme of
work: "Survey of International Law" prepared by the
Secretary.General (A/CN.4/245); 1

(b) Priority to be given to the topic of the law of the non
navigational uses of international watercourses (para. 5 of
section I of General Assembly resolution 2780 (XXVI».

7. Organization of future work.
S. Co-operation with other bodies.
9. Date and place of the twenty-firth session.

10. Other business.

9. In the course of the session, the Commission held 51
public meetings (1149th to lI99th meetings). In addition,
the Drafting Committee held 10 meetings and the Work
ing Group on the question of the protection and in
violability of diplomatic agents and other persons entitled
to special protection under international law also held
10 meetings. The Commission concentrated on agenda
items I (Succession of States: (a) succession in respect of
treaties) and 5 (Question of the protection and inviol··
ability of diplomatic agents and other persons entitled to
special protection under international law) ; in connexion
with each of these items, it adopted a complete set of
draft articles. In view of the great difficulties ofcompleting

1 To be printed in Yearbook oJthe International Law COli/mission.
1971, vol. II (Part Two).

2

two sets of draft urticles in the course of a ten-week
session, the Commission did not consider the other
topics on its agenda. However, taking into account the
fact that at this session further reports were submitted by
Special Rapporteurs on some of those topics, the Com
mission decided to include in chapter IV of the present
report an a('count of the progress of work thereon
resulting from the submission of those reports.

G. Address by the Secretary-General

10. The Secretary-General of the United Nations
addressed the Commission at its I 194th meeting, held on
4 July 1972.

11. The Chairman of the Commission paid a tribute to
the Secretary-General, who, since taking office, had
actively striven to solve difficult problems by means
based on respect for legai principles. The Secretary
General was not only a trained jurist, who, as Chairman
of the Committee on the Peaceful Uses of Outer Space,
had contributed to the development of outer space law,
but also came from a country which had produced a
number of eminent lawyers and was closely linked with
the progress of international law, as shown by the very
titles of several important codification conventions
adopted under United Nations auspices.
12. The Secretary-General stressed the importance of
international law and its role in modern life. He
emphasized that, without strict respect for the rules of
international law and the basic principles embodied in the
United Nations Charter, it would be impossible to
safeguard peace and promote the general welfare of
nations. There was no long-term alternative to a policy
of peaceful coexistence within the framework of inter
national law, and differences in ideologies and social
systems must not constitute obstacles to normal inter
national relations based on principles such as those which
had been solemnly proclaimed by the General Assembly
in the Declaration on Principles of International Law
concerning Friendly Relations and Co-operation among
States in accordance with the Charter of the United
Nations (General Assembly resolution 2625 (XXV),
annex). After stressing the importance and quality of the
work done by the Commission, the Secretary-General
observed that, as a result of developments in political,
economic and social life and of the scientific and tech
noiogical revolution, urgent demands were being made on
all the means which man had devised to achieve and
maintain international order and particularly on inter
national law. In that connexion the Secretary-General
expressed the hope that when the Commission reviewed
its long-term programme of work, it would take the
opportunity to enhance the role of international law in
the United Nations s~lstem. It was important that the
codification and progressive development of international
law should be pursued ev"n more energetically in the
future than in the past. In conclusion, the Secretary
General stressed the practical and doctrinal importance
of the topics discussed at the twenty-fourth session and
said he was confident that, in its report to the General
Assembly, the Commission would once again fulfil the
high expectations placed in its work.
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13. The Chairman referred in turn to the need for the
Commission to move forward more rapidly in its import~

ant ta8k. He emphasized that the Commission had so
many topics on its agenda which demanded priority
attention that it was impossible for it to deal with them

nIl with its present resources and by the methods currently
employed. He therefore expressed the hope that if the
Commission were to make proposals in that connexion,
the Secretary-Geneml would give them favournble
consideration.

Chaptel'1I

SUCCESSION OF STATES: SUCCESSION IN RESPECT OF TREATIES

A. Introduction

1. SUMMARY OF THE COMMISSION'S PROCEEDINGS

14. At its nineteenth session in 1967, the International
Law Commission made new arrangements for dealing
with the topic "Succession of States and Governments". 2

It decided to divide the topic among more than one special
rapporteur, the basis for the division being the three
main headings of the broad outline of the subject laid
down in the report submitted in 1963 by the Sub-Com
mittee on Succession of States and Governments 3 and
agreed to by the Commission the same year, namely:
(a) succession in respect of treaties, (b) succession in
respect of matters other than treaties,4 and (c) succession
in respect of membership of international organizations.
15. In 1967, the Commission also appointed Sir Hum
phrey Waldock Special Rapporteur for succession in
respect of treaties and Mr. Mohammed Bedjaoui Special
Rapporteur for succession in respect of matters other
than treaties. The Commission decided to leave aside,
for the time being, the third heading of the division,
namely succession in respect of membership of inter
national organizations.5

16. The Commission's decisions referred to above
received general support in the Sixth Committee at the
General Assembly's twenty-second session. By its resolu
tion 2272 (XXII) of 1 December 1967, the General
Assembly, repeating the terms of its resolution 2167
(XXI), recommended that the Commission should con
tinue its work on succession of States and Governments

2 For a detailed account of the historical background of the topic
as a whole, see Official Records 0/ tire General Assembly, Twenty
third Session, Supplement No. 9 (A/n09/Rev.l), pp. 21 et seq., paras.
29-42 (Yearbook 0/ tire International Law Commission, 1968, vol. II,
pp. 213 et seq., documellt A/n09/Rev.l, paras 29-42) and ibid.,
Twenty-jourtlr Session, Supplement No. 10 (Aj7610/Rev.l), pp. 19
et seq., paras. 20-34 (ibid., 1969, vol. II, pp. 222 et seq., document
Aj7610/Rev.1, paras. 20-34).

S Ibid., Eighteentlr Session, Supplement No.9 (A/5509), p. 41,
annex II (ibid., 1963, vol. II, p. 260, document A/5509, annex II).

~ Originally called "Succession in respect of rights and duties re
sulting from sources other than treaties". See Official Records o/tlre
General Assembly, Twenty-third Session, Supplement No.9 (A/n09/
Rev.I), p. 25, para 46 (Yearbook 0/ tire International Law Commis
sion, 1968, vol. II, p. 216, document A/n09/Rev.1, para 46).

5 Ibid., Twenty-second Session, Supplement No.9 (A/6709/Rev.l),
p. 24, paras 38-41 (ibid., 1967, vol. II, p. 368, document A/6709/
Rev.l, paras, 38-41).

3

"taking into account the views and considerations referred
to in General Assembly resolutions 1765 (XVII) and
1902 (XVIII)". Subsequently, the General Assembly
made the same recommendation in its resolutions 2400
(XXIII) of 11 December 1968 and 2501 (XXIV) of
12 November 1969.
17. Sir Humphrey Waldock, the Special Rapporteur
on succession in respect of treaties, submitted from 1968
to 1972 five reports on the topic. The first report,6 which
was of a preliminary character, was considered by the
Commission at its twentieth session in 1968. Following
the discussion of the report, the Commission concluded
that it was not called upon to take any formal decision.7

The Commission noted the Special Rapporteur's inter
pretation of his task as strictly limited to st\ccession in
respect of treaties, i.e. to the question how far tr~aties .' '
previonsly concluded and applicable with respect tq,a
given territory might still be applicable after a cha,nge in
the sovereignty over that territory; and his proposal to
proceed on the basis that the present topic is essentially
concerned only with the question of succ~ssion in respect
of the treaty as such.8 A summary of,the views expressed
was included for information in th,e Commission's report
on the session.o It was also agreed that it would be for
the Special Rapporteur to 1ak'e account of the aspects of
the general debate on succession in respect of matters
other than treaties, held at the same session of the Com
mission,lO in so faras they might also have reference to
succession in respect of treaties.
18. At its twenty-second session, the Commission
considered together, in a preliminary manner, the draft
articles in the second 11 and third 12 reports, submitted by
the Special Rapporteur in 1969 and 1970. The four draft

o Yearbook of tire I1ltemational Law Commission, 1968, vol. II,
p. 87, document A/CN.4/202.

7 Official Records 0/ tire General Assembly, Twenty-third Sessio1l,
Supplement No.9 (A/n09/Rev.I), p. 29, paras 80-81 (Yearbook (Ifthe
Illternational Law Commission, 1968, vol. II, p. 221, document A/
n09/Rev.I, paras 80-81).

8 Ibid., para 82 (ibid., para 82).
9 Ibid., pp. 29 et seq., paras 83-91 (ibid., pp. 221 et seq., paras

83-91). .
10 Ibid., pp. 24 et seq., paras 45-79 (ibid., pp. 216 et seq., paras.

45-79).
11 Yearbook 0/ the International Law Commission, 1969, vol. II,

p. 45, document A/CN.4/214 and Add.l-2.
12 Ibid., 1970, vol. II, p. 25, document A/CN.4/224 and Add.I.
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articles of tho second report denI witl\ the use of certnin
terms, the men of terl'itory pl\ssing from one Stl.\te to
nnother (principle of "moving trenty frontiers"), devolu
tion ngreements, und unilnternl declnmtions by succes
sor Stl\tes. The third report contnins udditionnL provisions
on the use of terms, eight dmft nrticles concerning trenties
providing for the participation of "new States'" the gen
eral rules governing the position ofllncw States" in regnrd
to lllultiluternl treaties nnd a note on the question of
placing a time-limit on the exercise of the right to notify
succession.
19. Having regard to the nature of the discussion, the
Commission confined itself to endorsing the Specinl
Rnpporteur's general npproach to the topic I\nd did not
tuke nny formal decision on the substance of the draft
nrticles considered. The Commission did, however, include
in its 1970 report to the General Assembly extensive
summaries both of the Special Rapporteur's proposals
nnd .01' the views expressed by members ..vh~) took part
in the discussion,13 By resolution 2634 (XXV), of 12 No
vember 1970, the General Assembly recommended that
the Commission should continue its work with a view
to completing the first rending of draft nrticles on suc
cession of States in respect of treaties.
20. At the Commission's twenty-third session, in 1971,
the Special Rapporteur submitted his fourth report 14

containing an additional provision on the usc of terms
and five more dmft articles on the general rules governing
the position of "new Stntes" in regnrd to bilateral treaties.
Occupir.d with the completion of its dmft on the repre
sentation of States in their relations with international
organizations, the Commission, owing to lack of time,
did not consider the topic of the succession of States in
respect of treaties. It decided, however, to include in
chapter III of its report on the session a section, prepared
by the Special Rapporteur, containing an account of the
progress of work on the topic.16

21. At the present session, the Special Rapporteur sub
mitted his fifth report (A/CN.4/256 und Add. 1-4) 10

designed to complete the series of draft articles in bis
second, third and fourth reports. The report is devoted
to the rules applicable to particular categories of succes
sion and to the "dispositive", "localized" or "territorial"
treaties. It contains seven more draft articles. The part
relating to particular categories of succession deals
with protected States, Ilumdates and trusteeships, colo
nies, and associated States, rormation of non-federal and
federal unions of States, dissolutions of a union of States
and other dismemberments of a State into two or more
States. It includes also a definition of "union of States"

"

as well as an excursus on Stntes, olhl;:r tlum unions of
States, whicl\ me formcd from two or morc territories.
22. Thc Commission considcred thc second, third,
fourth und firth rcports submitted by the Special Rap
porteur I\t its 1154th to 1181st, 1l87th, lt90th and
1192nd to 1195th meetings und referred the dmft llfticlcs
contained thercin to the Drafting Committee. At its
1176th, I I77th, 1181 st, 1I87th, 1I96th 1\1lt! I 197th meet
ings, the Commission considered the reports of the
Dmfting Committee, which WI\S also entrustcd with the
tusk of preparing the text of certain geneml provisions.
At its 1197th meeting the Commission adopted u pro
visional dmft on succession of States in respect of trcl\ties
as recommended by Geneml Assembly resolution 2780
(XXVI) of 3 December 1971. The text of the draft mticles
nnd the commentaries thereto as adopted by the Com
mission arc reproduccd in scction C below.
23. In accordance with articles 16 and 21 of its Statutc,
the Commission decided to tmnsmit the provisional draft
llI'ticles, through the Secretary-Geneml, to Governments
of Member States for their observations.
24. Since 1962, the Secretariat had prepnred and dis
tributed, in accordance with the Commission's requests,
the following documents and publications rdating to the
topic: (0) a memorandum on "The succession of States
in relation to membership in the United Nations"; 17

(b) a memorandum on "Succession of States in relation
to general multilateral treaties of whicb the Secrctary
Gcneral is the depository"; 10 (c) a study el!titled "Digest
of the decisions of international tribunals relating to
State succession"lU and a supplement thereto; l!.(J (d) a
study entitled "Digest of decisions of national courts
relating to succession of States and Governments"; 21

(e) seven studies in the series "Succession of States to
multilateral treaties", entitled respectively "International
Union for the Protection of Literary and Artistic Works:
Berne Convention of 1886 and subsequent Acts of revi
sion" (study I), "Permanent Court of Arbitration and
The Hague Conventions of 1889 and 1907" (study II),
"The Geneva Humanitadan Conventions and the Inter
national Red Cross" (study Ill), "International Union
'for the Protection of Industrial Property: Paris Conven
tion of 1883 and subsequent Acts of revision and special
agreements" (study IV), "The General Agreement on
Tarm's and Trade (GATT) and its subsidiary instru
ments" (study V), ~~ "Food und Agriculture Orgallization
of the United Nations: Constitution and multiluteral
conventions and agreements concluded within the Orga
nization and deposited with its Director-General"
(study VI), ~3 and "International Telecommunication
Union: 1932 Madrid and 1947 Atlantic City International
Telecommunication Con'lentions and subsequent revised
Conventions and Telegraph, Telephone, Radio and Addi-

17 Yearbook of the Illternatiollal La\\' Commissioll, 1962, vol. II,
p. 101, document A/CN.4/149 and Add.1.

tR ibid., p. 106, document A/CNA/ISO.
10 Ibid., p. 131, document A/CNA/ISI.
20 Ibid., 1970, vol. lI, p. 170. document A/CNA/232.
~t ibi.1':;'t965, vol. 11, p. 9S, document A/CNA/IS?
'llillbid., 1968, vol. n, p. I, documenl A/CNA/200 lind Add.I-2.
23 ibid., 1969, vol. 11, p. 23, document A/CNA/210.
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tional Rudio Regulations" (study VII) i 2~ (f) three studies
in the series "Succession of States in respect of bilaternl
treuties", entitled respectively "Extrndition treuties"
(study I), 2~ "Air trnnsport ngreements" (l:ludy 11), und
"Trude ngreemel)ts" (study 1lI) i 20 (g) n volume of the
United NlItions Legislative Series entitled Materials 011

succcssion of States, 27 contllining tlte informution pro
vided or indicnt~d by Governments of Member Stutes in
response to the Secretnry-Generlll's request. A supple
ment to the volume WlIS circulated lit the present session
of the Commission tiS document A/CN.4/263.

2. STATu l'RACT1CIl

25. The Gellernl Assembly in its'resolutions 1765 (XVll),
01'20 November 1962, und 1902 (XVUl), of 18 November
1963, recommended that the Commission should proceed
with its work on succession of Stutes "with approprillte
reference to the views of States which have acllieved
independcnce since the Second World WlIr". The case
of those new States, most of which emerged from former
dependent territories, is the commonest form in which
the issue of succession has arisen during the past twenty
five years and the stress laid on it by the Genernl Assem
bly's recommendations needs neither justification nor
explanution at the present moment in history. The Com
mission has therefore given spcciul attention throughout
the study of the topic to the practice of the ncwly inde
pendent Stlltes referred to in the ubove-mentiom.d reso
lutions of the Geneml Assembly without, however,
neglecting the relevunt pmctice of older States. On the
emergence of 1I newly independent State, the problems of
succession which arise in respect of treaties are inevitably
problems which by their very nature involve consensual
relations with other existing States and, in the case of
some multilateml treaties, a very large number of other
States. Today, moreover, on the emergence of n new
State, the problems of succession will touch as many
recently emcrged new States as it will old States.
26. It is in the nature of things that more recent practice
must bc accorded l\ certain priority as evidence of the
opinio juris of today, ('specially when, as in the case of
succession of States ill respect of treaties, the very fre
quency and extensiveness of the modern practice tends to
submerge the earlier precedents. No purpose would,
however, be served by distinguishing sharply between the
value of earlier and later precedents, since the basic
elements of the situations giving rise to the questions of
succession in respect of treaties in the earlier precedents
were much the same as in modern cases. Moreover, if
recent practice is extremely rich in matters relating to
new States emerging from a dependent territory, the same
cannot be said for other cases, such as, for instance,
secession, dismembermen~ of an existing State, the forma
tion of unions of States and the di.ssolution of a union of
States. Nor can the Commi:isiol.l fail to recognize that

24 Ibid., 1970, vol. II, p. 61, document A/CNA/225.
2G Ibid., p. 102, document A/CN.4/229.
26 To be printed in Yearbook of'ltc Intcrnational Law Commission,

1971, vol. II, Part Two, documents A/CN.4/243 and A/CN.4/243
Add.l.

27 United Nations publication, Sales No. E/F.68.V.5.
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the era of decolonizlltion is neuring its completion and
tlmt it is in connexion with these other cnses that in
future problems ofsuccession nrc likely to arise. The Comw

mission has therefore taken into account, ns appropriate,
eurlier precedents that throw light on these cases. In
considering the vurious precedents, the Commission has
tried to discern with sumcient clearness how far the
State prnctice was an expression simply of policy und how
far and in what points nn expression of legal rights or
obligations.
27. In addition, the Commission has borne in mind that
new factors have come into play that affect the context
within which State practice in regard to succession takes
place today. Particularly important is the much greater
interdependence of States, which has nffccted the poiicy
of successor States in some mensure in regard to continu
ing the treaty relations of the territory to which they
hnve succeeded, and the fact that the modern precedents
reflect the practice of States conducting tln.eir relations
under the regime of the principles of the Charter of the
United Nations. Important also is tlle enormous growth
of international organizations and the contribution which
they have made to the development of depositary practice
and the collection and dissemination of information
regarding the treaty relationships of successor States.

3. THE CONCEPT OF "SUCCESSION OF STATES" WHICH
EMERGED FROM THE STUDY OF THE TOPIC

28: Analogies drawn from municipal law concepts of
succession are frequent in the writings of jurists and are
sometimes also to be found in State practice. A natural
enough tendency also manifests itself both among writers
and in State practice to use the word "succession" as a
convenient term to describe any assl.,l1ption by a State
of rights and Obligations previously applicable with
respect to territory which has passed under its sovereignty
without uny consideration of whether this is truly suc
cession by operation of lnw or merely a voluntary arrange
ment of the States concerned. Municipal law analogies,
however suggestive and valuable in some connexions,
have to be viewed with caution in international law, for
an assimilation of States to individuals as legal persons
neglects fundamental differences and may lead to unjus
tifiable co.nclusions derived from municipal law.
29. The approach to succession adopted by the Com
mission after its study of the topic of succession in respect
of treaties is based upon drawing a clear distinction
betw,;:en, on the one hand, the fact of the replacement of
one State by another in the responsibility for the inter
national relations of a territory and, on ihe other, the
transmission of treaty rights and obligations from the
predecessor to the successor State. A further element
in the concept is that a consent to be bound given by the
predecessor State in relation to a territory prior to the
succession of States, establishes a legal nexus between the
territory and the treaty and that to this nexus certain legal _
incidents attach.
30. In order to make clear the distinction between the
fact of the replacement of one State by another and the
transmission of rights and obligations, the Commission
inserted in article 2 a provision defining the meaning of
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the expression "succession of States" for the purpose of
the drnft. Under this provision the expression "succession
of States" is used throughout the articles to denote
simply a change in the responsibility for the international
relations of a territory, thus leaving aside from the denni
tion all questions of the rights and obligations as a legal
incident of that change. The rights and obligations in
respect of treaties deriving from a "succession of States",
as defined in the draft, are then to be ascertained from the
specific provisions of the articles themselves.

4. RELATlONSHIl) BETWEEN SUCCESSION IN RESPECT

OF TREATIES AND THE GENERAL LAW OF TREATIES

31. A close examination of State practice afl'orded no
convincing evidence of any general doctrine by reference
to which the various problems of sucCCS"iOll in respect of
treaties could find their appropriate solution. The diversity
in regard to the solutions adopted makes it difllcult to
explain this practice in terms of any fundamental prin
ciple of "succession" producing specific solutions to each
situation. Nor is the matter made any easier by the fact
that a number of different theories of succession are to
be found in the writings of jurists. If anyone specific
theory were to be adopted, it would almost certainly be
found that it could not be made to cover the actual
practice of States, organizations and depositaries without
distorting either the practice or the theory. If, however,
the question of succession in respect of treaties is
approached more from the point of view of the law of
treaties some general rules arc discernible in practice.
32. The task of codifying the law relating to succession
of States in respect of treaties appears, in the light of
State practice, to be rather one of determining within
the law of treaties the impact of the occurrence of a
"succession of States" than vice versa. It follows that, in
approaching questions of succession of States in respect
of treaties, the implications of the general law of treaties
have constantly to bc borne in mind. As today the most
authoritative s~atement of the general law of treaties is
that contained in the Vienna Convention on the Law
of Treaties (1969),28 ':le Commission felt bound to take
the provisions of that Convention as an essential frame
work of the law relating to slIccession of States in respect
of treaties.
33. Indeed, the question of the treatment to be accorded
to successhn of States arose during the codification of the
law of treaties and the commentaries of the Commission
to its draft articles on the law of treaties contained several
references on the matter. It was for reasons of conven
ience, linked mainly to the need not to delay further
the conclusion of the codification of the general law of
treaties, that the Commission decided finally to insert in
its draft a similar general reservation with regard to the
problems arising from a succession of States to that
which is embodied today in article 73 of the Vienna
Convention with respect to the law of treaties generally.
34. Accordingly, the draft articles now submitted pre
suppose the existence of the provisions, wording and

28 For the text of the Convention, see Official Records of the
United Nations Conference on the Law of Treaties, Documents of the
Conference (United Nations publication, Sales No. E.70.V.5), p. 289.
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terminology of the Convention on the Law of Treaties.
Severnl of the introductory provisions of the present
draft-such as those concerning its scope, the use of
terms, cnses not within the scope of the drnft, trenties
constituting interIlationnl organizations or ndopted
within them, nnd obligations imposed by internationul
law independently of a treaty (articles 1-5)-follow
closely the Inngunge of the corresponding provisions of
the Viennn Convention. In one instance, nrticle 15 (reser
vntions), nn express cross-reference is mnde to the relevant
nrticlcs of the Viennn Convention; in other instances, ns
in article 17 (notification of succession), certain provi
sions of the Viennn Convention are reproduced with the
ndjustments necessary to fit them into the context of the
present topic.

5. THE PRINCIPLE OF SELF-DETERMINATION AND TIm LAW

RELATING TO SUCCESSION IN RESPECT OF TREATIES

35. The Commission has taken account of the implica
tions of the principles of the Charter of the United
Nations, in particular self-determination, in the modern
law concerning succession in respect of treaties. For this
reason it has not felt able to endorse the thesis put
forward by some jurists 29 that the modern law does, or
ought to, make the presumption that a "newly indepen
dent State" consents to be bound by any treaties pre
viously in force internat.ionally with. respect to its ter
ritory, unless within a reasonable time it declares a
contrary intention. Those who advocate the making of
that presumption are no doubt influenced by the ever
increasing interdependence of States, the consequential
advantages of promoting the continuity of treaty relations
in cases of succession and the considerable extent to
which in the cra of decolonization newly independent
States have accepted the continuance of the treaties of
the predecessor States. The presumption, however,
touches a fundamental point of principle affecting the
general approach to the formulation of the law relating
to the succession of a newly independent State.
36. The Commission, after a study of State practice,
concluded that it is one thing to admit on the plane of
policy the general desirability of a certain continuity in
treaty relations upon the occurrence of a succession and
another thing to convert that policy into a legal presump
tion. The traditional principle that a new State begins its
treaty relations with a clean slate, if properly understood
and limited, was in the opinion of the Commission more
consistent with the principle of self-determination. At
the same time this principle was well-designed to meet the
situation of newly independent States which emerge from
former dependent territories. Consequently, the Com
mission was of the opinion that the main implication of
the principle of self-determination in the law concerning
succession in respect of treaties was precisely to confirm
as the underlying norm for cases of newly independent

20 See International Law Association, Report of tire F((ty-third
Conference, Buenos Aires, 1968 (London. 1969), pp. xiii-xv [Reso
lutiolls] and 596..632 [Interim Report of the Committee on the Suc
cession f'f New States to the Treaties and Certain Other Obligations
of their l~,'Cdccessorsl.
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States the traditional clean slate principle, whicl\ derived
from the trcnly practice rclating to cascs of sccession.
37. The "clean slate" metaphor, the Commission
wished to emphasize, is merely a convenient and succinct
way of referring to the newly independent State's general
freedom from obligation in respect of its predccessor's
treaties. But that metaphor is mislcading if account is not
taken of other principles which ell'ect the position of a
newly indcpendent Stute in relation to its predecessor's
treaties. In the first place, as the commentaries to articles
12 and 13 make clear, modern treaty practice recognizes
thut n newly independent State has the right under certain
conditions to establish itself as a party to any multilaternl
treaty, except one of a restrictcd character, in regard to
which its predecessor State was either n "party" or a
"contracting State" at the date of independence. In
other words, the fact thut prior to independence the pre
decessor State had estabHshed its consent to be bound by
a multiluteral treaty and its act of consent related to the
territory now under the sovereignty of thc successor
State creates a legal nexus between that territory and the
treaty in virtue of which the successor State hus the right,
ifit wishes, to participate in the treaty on its own behalfas
a separate purty or contracting State. In the case of multi
lateral treaties of a restricted character and bilateral
treaties, the successor State may invoke a similar legal
nexus between its territory and the treaty as n basis for
achieving the continuance in force of the treaty with the
consent of the other State or States concerned. Accord
ingly, I.he so-called clean slate principle, as it operates in
the modern law of succession of States, is very far from
normally bringing about a total rupture in the treaty
relations of a territory which emerges as a newly in
dependent State. The modern law, while leaving the newly
independent State free under the clean slate principle: to
determine its own treaty relations, holds out to it the
means of achieving the maximum continuity in those
relations consistent with the interests of itself and of
other States parties to its pre.decessor's treaties. In addi
tion, the clean slate principle does not, in any event,
relieve a newly independent State of the obligation to
respect a boundary settlement and certain other situations
of a territorial character established by treaty.
38. The principal new factor which has appeared in the
practice regarding succession of States during the United
Nations period has been the use of agreements, commonly
referred to as "devolution" or "inheritance" agreements,
which are concluded between a predecessor and successor
State and provide for the continuity of treaty rights and
obligations or, alternatively, "unilateral declarations" by
a successor State designed to regulate its treaty position
after the su('~essionofStates. As to devolution agreements,
quite apart from any question that may arise concerning
their legal validity under the general law of treaties, it is
clear that a devolution agreement cannot by itself alter
the position of a successor State vis-a-vis other States
parties to the predecessor State's treaties. The same is true
a fortiori of purely unilateral declarations. In short,
however useful such instruments as devolution agree
ments and unilateral declarations may be in promoting
continuity of treaty relations, they still leave the effects of
a succession of States to be governed essentially by the
general law concerning succession in respect of treaties.

7

6. GIlNIlRAt. FilATURES OF 1'1 m OMIT ARTICLES

(a) Form of the draft

39. The final form of the codification of the law relating
to succession of Stntes in rcspect of treaties and its
precise relationship with the Vienna Convention on the
Lnw ofTreaties are clearly mntters to be decided at n later
stage, when the Commission has completed the second
rending of the draft nrticles in the light of the comments
nnd observations of Governments. At that time, in
nccordance with the provisions of its Statute, the Com
mission will make the recommendations on those matters
which it considers appropriate.

40. Without prejudging those recommendations, the
Commission has cast its study' of the succession of States
in respect of treaties in the form of n grQUp of draft articles
as recommended by the General Assembly. The draft
articles have been prepared in a form to render them
capable of serving ns a basis for the conclusion of n
convention should this be decided upon. The Commis
sion was in any event of the view that the preparation of
draft articles was the most appropriate and effective
method of studying and identifying the rules of inter
nntionallaw relating to succession of States in respect of
treaties.

41. In this connexion, the Commission thought it
desirable to comment briefly on the temporal element in
any codification of the law of succession of States.
Under the general law of treaties a convention is not
binding upon n Statc unless and until it is n party to thc
convention. Moreovcr, under a general rule, now codified
in nrticle 28 of the Vienna Convention on the Law of
Treaties, the provisions of a treaty, in the abscnce of a
contrary intention "do not bind a party in relation to any
act or fnct which took plnce [...] before the date of the
entry into force of the treaty with respect to that party."
Since a succession of States in nost cases brings into
being a new State, a convention on the law of succession
of States would ex hypothesi not be binding on the
successor State unless and until it took steps to become a
party to that convention; and even then the convention
would not be binding upon it in respect of any act or fact
which took place before the date on which it hecame a
party. Nor would other States be bound by the convelltion
in relation to the new State until the latter had become a
party. Accordingly, the question may be raised as to the
value of codifying the law of succession of States in the
form of a convention. In the Commission's view, the
consideration just mentioned does not really detract
substantially from the value of a codifying convention as
an instrument for consolidating legal opinion regarding
the generally accepted rules of international law concern
ing succession of States. Such a convention has important
effects in achieving general agreement as to the content
of the law which it codifies and thereby establishing it as
the accepted customary law on the matter. A new State,
though not formally bound by the convention, would find
in its provisions the norms by which to be guided in
dealing with questions arising from the succession of
States.
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(b) Scope of the draft

42. The draft articles, as the title to the present chapter
indicates are limited to succession of Statcs in respect of
treaties. 'The topic of succession on the Commission's
programme wasentitled.-"Succession of States and
GovernmentsU;-But in 1963 the Commission decided that

-ft~~ priority should be given to succession of States and that
succession of Governments should be studied "only to the
extent necessary to supplement the study on State
succession." 30 This decision having been endorsed by the
General Assembly, the Commission has limited its draft
on succession in respect of treaties to questions arising
in connexion with the succession of States. It also follows
that the draft does not deal with any questions concerning
the successiQn of subjects of international law other than
States, in particular international organizations.
43. The limitation of the draft articles to succes.si~n in
respect of treaties is the consequence o~ the ~ommlsslon's

decision in 1967 31 to study succession 111 respect of
treaties as a distinct part of the topic of succession of
States. The scope of the draft articles is also narrowed by
the meaning given to the term "treaty" in article 2, sub
paragraph 1 (a), which confines the treaties cov~red by ~.~e

draft to treaties "concluded between States and III

written form". This provision excludes from the scope .of
the draft succession of States in respect of: (a) treaties
concluded between States and other subjects of inter
national law; (b) treaties concluded betwee~ such ?ther
subjects of interna~ional law; and (c). l~ternatI?nal
agreements not in wfltten form. The CommIssIOn decided
to limit the scope of the draft in these respects for several
reasons. First, the considerations which led the Com
mission and the United Nations Conference on the Law
of Treaties to exclude these three categories of inter
national agreements from the scope of the codificatio~of
the general law of treaties in the Vienn.a C~nventIon

appear to apply with equal ~orce to the codlficatl?n of the
present topic. Secondly, s1l1ce the present. articles a\e
designed to supplement the Vienna ConventIOn by codi
fying the general law governing s~ccession in re~pect .of
trl~aties, it seems desirable in the mterests of umformlty
in codification that they should cover the same range of
treaties as that Convention. Thirdly, so far as concerns
treaties to which subjects of international law other than
States are parties, the Commission noted that its study
of the question of treaties concluded between States and
international organizations or between two or more
international organizations is still in -its early stages.32

44. The Convention on the Law of Treaties, in article
73, excluded specifically from its purview "any question

30 Official Records of the General Assembly, Eighteenth Session,
Supplement No.9 (Aj5509), p. 36, para 57 (Yearbook of the Inter
national Law Commission, 1963, vol. II, p, 224, document Aj5509,
para. 57).

31 See paras 14-15 above.
32 This topic has been taken up by the Commiss!on in acc.ordance

with the recommendation of the General Assembly 10 resolution 2501
(XXIV), of 12 November 1969, following upon the resoluti~>n

adopted by the United Nations C0!1ference on th~ Law of Trea~les

entitled "Resolution relating to article 1 of the Vienna ConventIOn
on the Law of Treaties" (Official Records of the United Nations
Conference on the Law of Treaties, Docume,'.!s of the Conference
(United Nations publications, Sales No. E.70. V.5), p. 285).
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that may arise in regard to a treaty from a succession of
States or from the international responsibility ofa State or
from the outbreak of hostilities between States." 33
Clearly, the exclusion of questions of succ.es~ionof Sta~es

is out of place in the present draft. But this IS not so with
the exclusion of questions concerning State responsibility
and the outbreak of hostilities. The Commission therefore
considered that, as in the case of the general law of
treaties and for the same reasons,3.1 a provision should be
inserted in the draft articles including a general reserva~

tion in regard to these questions. In addition, the Com~

mission considered that it should make a similar reserva
tion excluding from the purview of the present draft any
question that may arise in regard to a treaty from a
military occupatiol/. Although military occupation may
not const:~utea "succession of States" within the meaning'
given to that term in article 2 of the present'draft, it may
raise analogous problems.3s

(c) Scheme of the droft

45. The topic of succession of States in respect of treaties
has traditionally been expounded in terms of the effect
upon the predecessor State's treaties of various categories
of events notably: annexation of territory of the pre
decessor 'State by another State; voluntary cession of
territory to another State; birth of a new State as a result
of the separation of part of the territory of a State;
formation of a union of States; dissolution of a union;
entry into the protection of another State and tert,nination
of such protection; enlargement or loss of terntory. In
addition to studying the traditional categories of suc~

cession of States, the Commission took into account the
treatment of dependent territories in the Charter of the
United Nations. It concluded that for the purpose of
codifying the modern law of succession of States in
respect of treaties it would be sufficient to arrange .the
cases of succession of States under three broad categones:
(a) transfers of territory; (b) newly independent States;
(c) the uniting of States, the dissolution of a State and the
separation of part of a State.
46. In dealing with the various cases of succession of
States the Commission found it necessary in a number of
instances to distinguish between three categories of
treaties: (a) multilateral treaties in general; (b) multi
lateral treaties of a restricted character; and (c) bilateral
treaties. Th\) dist~nction between multilateral treaties in
general and multilateral treaties of a restricted character
wa:3 also made in article 2e, paragraph 2, or the Vienna
Convention on the Law of Treaties in connexion with
the acceptance of reservations. In the present articles, the
Commission found it necessary to include a separate
provision for multilateral treaties of a restricted character

33 Ibid., p. 229.
34 See the introduction to the draft articles on the law of treaties

adopted by theCommission : Official Recordsofthe General Assembly,
Twenty-first Session, Supplement No.9 (Aj6309jRev.l), part II, p. 9,
paras 29-31 (Yearbook of the International Law Commission, 1966,
vol. II, pp. 176-177, document Aj6309jRev.l, partlI, paras 29-31).

35 See below Article 31 (Cases of military occupation, State
responsibility ~nd outbreak of hostilities) and the commentary
thereto.
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in several places, and in doing so it used language mo
delled on that used in the above-mentioned provision of
the Vienna Convention.
47. The Commission further found it necessary to
distinguish a particular category of treaties by reference
to the particular substance and effect of their provisions i
or, more accurately, to distinguish the regimes established
by such treaties as constituting particular cases for
purposes of the law of succession ofStates. These partic
ular cases concern boundaries and regimes of a territorial
character established by treaty and are covered in part V
of the draft articles.
48. Part IV contains a "miscellaneous" article which
makes a general reservation concerning any question
that may arise in regard to a treaty from military occupa
tion of territory, State responsibility or the outbreak of
hostilities.
49. Taking into account the above points, the Com
mission has provisionally arranged the draft articles as
follows:

Part I: General provisions (articles 1 to 9);
Part II: Transfer of territory (article 10);
Part III: Newly independent States (articles II to 25);
Part IV: Uniting, dissolution and separation of States

(articles 26 to 28) i
Part V: Bound~ry regimes or other territorial regimes

established by a treaty (articles 29 and 30) i
Part VI: Miscellaneous provisions (article 31).

50. Some members of the Commission stressed the
importance of examining in due course the question
of the possible need for provisions concerning the settle
ment of disputes arising out of the interpretation and

0. 0,. application of the present draft articles. The Commission
considered it premature to take up this question at the
present session.
?l. In the course of its study of the case of newly
mdependent States the Commission considered the
question whether any time-limit ought to be placed on the
exercise of the option to notify succession to a multi·
lateral treaty. It felt that there were considerations both
against and in favour of such a time-limit, and that it
would be in a better position to arrive at a decision on the
point after receiving the comments of Governments on
the draft articles. Accordingly, it did not include any
provision on the point in the draft articles at the present
stage of its work.
52. In conclusion, the Commission points out that the
articles that it has formulated on succession of States in
respect of treaties in the present report contain elements of
progressive development as well as of codification fo the
law.

B. Resolution adopted by the Commission

53. The Commission at its 1199th meeting, on 7 July
1972, after adopting, on the basis of the proposals made
by the Special Rapporteur, the text of the draft articles on
succession of States in respect of treaties and the com
mentaries, adopted by acclamation the following reso
lution:

9

The Intertlatiot/al Law Commissio",
Having adopted provisionally the draft articles on success:Jn of

States in respect of treaties,
Desires to e.\press its deep appreciation and thanks to the Special

Rapporteur, Sir Humphrey Waldock. The draft articles on that
subject and the commentaries thereto illustrate the invaluable
contribution of wisdom, learning and devoted effort that Sir Hum
phrey Waldock has made to the development of the law of treaties.

c. Draft articles on succession of States in respect
of treaties

PART 1.

GENERAL PROVISIONS

Article 1. Scope of the present artiCles

The present articles apply to the effects of succession of
States in respect of treaties between States.

Commentary

(I) This article -corresponds to article I of the Vienna
Convention on the Law of Treaties 36 and its purpose is to
limit the scope of the present articles in two important
respects.
(2) First, it gives effect to the Commission's decision
that the scope of the present articles, as of the Vienna
Convention itself, should be restricted to matters con
cerning treaties concluded between States.3? It therefore
underlines that the provisions which follow are designed
for application only to "the effects of succession of State
in respect of treaties between States *." This restriction
als? fin?s expression in article 2, sub-paragraph I (a),
whIch gIves to the term "treaty" the same meaning as in
the Vienna Convention, a meaning which specifically
limits the term to "an international agreement concluded
between States".
(3) It follows that the present articles have not been
drafted so as to apply to succession of States in respect of
treaties to which other subjects of international law, and
in particular international organizations, are parties. At
the same time, the Commission recognized that the prin
ciples which they contain may in some measure also be
apJ?licable ~ith reference to treaties to which other subjects
?f mternatlonallaw are parties. Accordingly, in article 3
It has made a general reservation on this point analogous
to that in article 3 of the Vienna Convention.
(4) Secondly, articles I gives effect to the Commission's
decision that the present articles should be confined to
succession of States in respect of treaties.38 By using the
words "the effects of succession of States *" the article is
designed to exclude both "succession of ~overnments"
and "succession of other subjects of international law"
notably international organizations, from the scope of
the present articles. This restriction of their scope finds

36 For all references to the Vienna Convention on the Law of
Treaties, see Official Records of the United Nations Conference all
the Law of Treaties, DOC/llllellts of the Conferellce (United Nations
publications, Sales No. E.70.V.5), p. 289,

37 See above, sect. A. para 43.
38 Ibid., para 42.
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further expression in article 2, sub-paragraph 1 (b),
which provides that the term "succession of States"
means for the purposes of the present draft "the replace
ment of one State by another In the responsibility for the
Illternational relations of territory .n.

Article 2. Use of terms

1. For the purposes of the present articles:

(a) "treaty" means an international agreement con
cluded between States in written form and governed by
international law t whether embodied in a single instrument
or in two or more related instruments and whatever its
particular designation;

(b) "succession of States" means the replacement of
one State by another in the responsibility for the inter
national relations of territory;

(c) "predecessor State" means the State which has been
replaced by another State on the occurrence of a succession
of States;

(d) "successor State" means the State which has
replaced another State on the occurrence of a succession of
States;

(e) "date of the succession of States t
' means the date

upon which the successor State replaced the predecessor
State in the responsibility for the international relations of
the territory to which the succession of States relates;

(I) "newly independent State" means a State the terri
tory of which immediately before the date of the succession
of States was a dependent territory for the international
relations of which the predecessor State was responsible;

(g) "notification of succession" means in relation to a
multilateral treaty any notification t however phrased or
named t made by a successor State to the parties or, as the
case may be, contracting States or to the depositary
expressing its consent to be considered as bound by the
treaty;

(h) "full powers" means in relation to a notification of
succession a document emanating from the competent
authority of a State designating a person or persons to
represent the State for making the notification;

(i) "ratification", "acceptance" and "approvar' mean
in each case the international act so named whereby a
State establishes on the intell'D~tional plane its consent to
be bound by a treaty;

(j) "reservation" means. a unilateral statement, however
phrased or named, made by a State when signing, rati
fying, accepting, approving or acceding to a treaty or when
making a notification of succession to a treaty, Whereby it
purports to exclude or to modify the legal effect of certain
provisions of the treaty in their application to that State;

(k) "contracting State" means a State which has
consented to be bound by the treaty t whether or not the
treaty has entered into force;

(l) "party" means a State which bas conse~te!! to be
bound by the treaty and for which the treaty is in force;

(m) "other State party" means in relation to a suc
cessor State any party, other than the predecessor State t

to a treaty in force at the date of a succession of States in
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respect of the territory to wbich that succession of States
relates;

(n) "international organization" means an intcI'govcrn
mental organizaHon.

2. The provisions of paragraph 1 regarding the usc of
terms in the prescnt articlcs are without prejudice to the
use of those terms or to the meanings which may be given
to them in the inter~allaw of any State.

Commentary

(1) This article, as its title and the introductory words of
paragraph I indicate, is intended only to state the mean
ing with which terms are used in the draft articles.
(2) Sllb-paragraph 1 (a) reproduces the definition of the
term "treaty" given in article 2, sub-paragraph 1 (a), of
the Vienna Convention on the Law of Treaties. It results
from the general conclusions reached by the Commission
concerning the scope of the present draft articles and its
relationship with the Vienna Convention.3D Consequently,
the term "treaty" is used throughout the present draft
articles, as in the Vienna Convention, as a general term
covering all forms of international agreement concluded
between States in written form and governed by inter
national law, whether embodied in a single instrument or
in two or more related instruments and whatever its
particular designation.
(3) Sub-paragraph 1 (b) specifies the sense in which the
term "succession of States" is used in the draft articles
and is ofcardinal importance for the whole structure of the
draft. The definition corresponds to the concept of
"succession of States" which emerged from the study of
the topic by the Commission. Consequently, the term is
used as referring exclusively to the fact of the replacement
of one. State by another in the responsibility for the
international relations of territory, leaving aside any
connotation of inheritance of rights or obligations on the
occurrence of that event. The rights and obligations
deriving from a "succession of States" are those specif
ically provided for in the present draft articles.40

(4) The Commission considered that the expression
"in the responsibility for the international relations of
territory" is preferable to other expressions such as "in
the sovereignty in. respect of territory" or "in the treaty
making competence in respect of territory", because it is a
formula commonly used in State practice and more
appropriate to cover in a D(;utral manner any specific case
independently of the pa.rticular status of the territory in
question (national terrutory, trusteeship, mandate, pro
tectorate, dependent territory, etc.). The word "res
ponsibility" should be read in conjunction with the words
"for the international relations of territory" and does not
intend to convey any notion of "State responsibility",
a topic currently under study by the Commission and in
respect ofwhich a general reservation has been inserted in
article 31 of the present draft.
(5) The meanings attributed in sub-paragraph 1 (c),
1 (d) and 1 (e) to the terms "predecessor State", "suc-

39 Ibid., para 43.
40 Ibid., paras 28.30.
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cessor State" and "date of the succession of States" are
merely consequential upon the meaning given to "suc
cession of States" in sub-paragraph 1 (b) and do not
appear to require any comment.
(6) The expression "newly independent State", defined
in sub-paragraph 1 (f), signifies a State which has arisen
from a succession of States in a territory which im
mediately before the date of the succession of States was
a dependent territory for the international relations of
which the predecessor State was responsible. After studying
the various historical types of dependent territories
(colonies, trusteeships, mandates, protectorates, etc.), the
Commission concluded that their characteristics do not
today justify differences in treatment from the standpoint
of the general rules governing succession of States in
respect of treaties.41 Consequently, the definition includes
any case of emergence to independence of a former
dependent territory whatever its particular type may be.
On the other hand, the definition excludes cases concern
ing the emergence ofa new State as a result ofa separation
of part of an existing State, of a uniting of two or more
existing States or of a dissolution of an existing State. It is
to differentiate clearly these cases from the case of the
emergence to independence of a former dependent
territory that the expression "newly independent State"
has been chosen instead of the shorter expression "new
State".
(7) Sub-paragraph 1 (g) defines the term "notification of
succession". This term connotes the act by which a
successor State establishes on the international plane its
consent to be bound by a multilateral treaty on the basis of
the legal nexus established before the date of the suc
cession of States between the treaty and the territory to
which the succession relates. The term "notification of
succession" seems to be the most commonly used by
States and depositaries for designating any notification
of such a successor State's consent to be bound. It is for
that reason that the Commission has retained that
expression instead of others, such as notification or
declaration of continuity, which can also be found in
practice. To avoid any misunderstanding from the use of
a particular term, the words "however phrased or named"
have been inserted after the words "any notification".
Unlike ratification, accession, acceptance or approval,
notification of succession need not take the form of the
deposit of a formal instrument. The procedure for
notifying succession is further dealt with in article 17, but
in general any notification containing the requisite declara-

41 The Commission recognized that in the traditional law of suc
cession of States, protected States have in some degree been distin
guished from other dependencies of a State. Thus, treaties of the
protected State concluded prior to its entry into protection have been
considered as remaining in force; and treaties concluded by the pro
.tecting Power specifically in the name and on behalf of the protected
State have been considered as remaining in force for the protected
State after termination of the protectorate. But the Commission did
not think that a codification of the law of succession of States today
need or should provide for the case of "protected States". The
Commission also discussed whether any special provision should be
inCluded in the draft in regard to possible cases in future of a suc
cession of States mlating to an "associated State". It felt, however,
that the arrangements for such associations vary considerably and
that the rule to be applied would depend on the particular circum
stances ofeach association.

tion of will of the successor State sufllces. The successor
State's notification of succession should be addressed to
the parties or, as the case may be) contracting States or to
the depositary.
(8) The definition of the term "full powers" in relation
to a notification of succession (sub-paragraph 1 (h))
corresponds with the phraseology used for the definition
of that term in article 2, sub-paragraph 1 (c), of the Vienna
Convention on the Law of Treaties. The terms and
expressions "ratification", "acceptance" and "approval"
(sub-paragraph 1 (i», "reservation" (sub-paragraph 1 0),
"contracting State" (sub-paragraph 1 (k)), "party"
(sub-paragraph 1 (1) and "international organization"
(sub-paragraph 1 (n)) reproduce the wording of the
corresponding terms and expressions of the Vienna
Convention and are used with the sense given to them in
that Convention.
(9) In drafting rules regarding succession in respect of
treaties, particularly in respect of bilateral treaties, there
is a need for a convenient expression to designate the
other parties to treaties concluded by the predecessor
State and in respect of which the problem of succession
arises. The expression "third State" is not available since
it has already been made a technical term in the Vienna
Convention denoting "a State not * a party to the treaty"
(article 2, sub-paragraph 1 (h». Simply to speak of
"the other party to the treaty" does not seem entirely
satisfactory because the question of succession concerns
the triangular position of the predecessor State, the
successor State and the oth(~r State which concluded the
treaty with the predecessor State. Moreover, the ex
pression "other party" has too often to be used-and is
too often used in the Vienna Convention-in its ordinary
general sense for its use as a term of art in the present
articles with a special meaning to be acceptable. It
therefore seems necessary to find another expression to
use as a term of art denoting the other parties to a pre
decessor State's treaties. The Commission considered that
the expression "other State party" was an appropriate one
for this purpose and accordingly inserted it with the
corresponding definition in article 2 as sub-pal'agraplz 1(m).
(10) Lastly, paragraph 2 corresponds to paragraph 2 of
article 2 of the Vienna Convention on the Law ofTreaties.
The provision is designed to safeguard in matters of
terminology tll..; position of States in regard to their.
internal law and usages.

Article 3. Cases not within the scope
of the present articles

The fact that the present articles do not apply to the effects
ofsuccession of States in respect ofinternational agreements
concluded between States and other subjects of international
law or in respect of international agreements not in written
form shall not affect:

(a) The application to such cases of any of the rules set
forth in the present articles to which they would be subject
under international law independently of these.~xticles;

(b) The application as between States of the present
articles to the effects of succession of States in respect of
international agreements to which other subjects of inter-
national law are also parties. .

.'" ., , 'I'
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Commelltary

(1) This article corresponds to article 3 of the Vienna
Convention on the Law of Treaties. Its purpose is simply
to prevent any misconception which might result from the
express limitation of the scope of the draft articles to
succ~ssion of States in respect of treaties concluded
between States and in writterl form.

(2) The reservation in subparagraph (a) recognizes that
certain of the provisions of the draft may be of general
application and relevant also in cases excluded from the
scope of the present articles. It therefore preserves the
possibility of the "application to such cases of any of the
rules set forth in the present articles to which they would
be subject under international law independently of
these articles".

(3) The reservation in subparagraph (b), is based on a
provision added by the United Nations Conference on the
Law of Treaties to the Commission's draft articles on the
law of treaties. It safeguards the application of the rules
set forth in the draft articles to the relations between
States in cases of a succession of States in respect of an
international agreement to which not only States but also
other subjects of international law are likewise parties.
The reservation underlines the general character of the
codification of the law on State succession embodied in
the present draft articles so far as the relations between
States are concerned, notwithstanding the formallimita
tion of the scope of the draft articles to succession of
States in respect of treaties between States.

(4) In addition, however, to the necessary drafting
changes, this article differs from article 3 of the Vienna
Convention on the Law of Treaties in some respects.
First, the words "or between such other subjects of inter
national law" in the introductory sentence have been
omitted, since a case of succession between subjects of
international law other than States is not a "succession
of States". Secondly, the article contains no provision
corresponding to sub-paragraph (a) of article 3 of the
Vienna Convention because such a provision is irrelevant
for the present draft articles. Lastly, the wording of sub
paragraph (b) of the present article, in particular the use of
the words "as between States", is an adaptation of the
wording of sub-paragraph (c) of article 3 of the Vienna
Convention to the drafting needs of the present context.

Article 4. Treaties constituting international
organizations and treaties adopted within

an international organization

The present articles apply to the effects of succession of
States in respect of:

(a) Any treaty which is the constituent instrument of an
intel'llJltional organization without prejudice to the rules
com:erning aeqqisition of membership and without prejudice
to "laY piller rdevant rules of tbe organization;

(b) Any treaty adopted within an international organiza
tion witho~t prejudice to any relevant rules of the
organization.

Commentary

(1) This article parallels article 5 of the Vienna Conven
tion on the Law of Treaties. As with the general law of
treaties, it seems essential to make the applicatinn of the
present articles to treaties which are constituent instru
ments of an international organization subject to any
Nlevant rules of the organization. This is all the more
necessary in that succession in respect of constituent
instruments necessarily encroaches upon the question of
admission to membership which in many organizations
is subject to particular conditions and therefore involves
the law of international organizations. This was indeed
one of the reasons why the Commission in 1967 decided
to leave aside for the time being the subject of succession
in resper.~of membership of international organizations.42

(2) International organizations take various forms and
differ considerably in their treatment of membership. In
many organizations, membership, other than original
membership, is subject to a formal process of admission.
Where this is so, practice appears now to have established
the principle that a new State is not entitled automatically
to become a party to the constituent treaty and member
of the organization as a successor State, simply by reason
of the fact that at the date of the succession its territory
was subject to the treaty and within the ambit of the
organization. The leading precedent in the development
of this principle was the case of Pakistan's admission to
the United Nations in 1947. The Secretariat then advised
the Security Council that Pakistan should be considered
as a new State formed by separation from India. Acting
upon this advice, the Security Council treated India as a
continuing member, but recommended Pakistan for
admission as a new member; and after some debate, the
General Assembly adopted this solution of the case.
Subsequently, the general question was referred to the
Sixth Committee which, inter alia, reported:

2. That when a new State is created, whatever may be the
territory and the populations which it comprises and whether or
not they formed part of a State Member of the United Nations, it
cannot under the system of the Charter claim the status of a Member
of the United Nations unless it has been formally admitted as such
in conformity with the provisions of the Charter.43

New States have, therefore, been regarded as entitled to
become members of the United Nations only by admis
sion, and not by succession. The same practice has been
followed in regard to membership of the specialized
agencies and of numerous other organizations.44

(3) The practice excluding succession is clearest in cases
where membership of the organization is ciependent on a

42 Official Records of the General Assembly, Twenty-second Ses
sion, Supplement No.9 (A/6709/Rev.l), p. 25, para 41 (Yearbook
of the International Law Commission, 1967, vol. II, p. 368, document
A/6709/Rev.l, para 41).

43 Yearbook of the International Law Commission, 1962, vol. II,
p. 103, document A/CN.4/149 and Add.l, paras 15-16.

M Ibid., p. 124, document A/CN.4/150, para. 145. Sec also Inter
national Law Association, The EJlect of Independence all Treaties:
A Handbook (London, Stevens, 1965), chapter 12, for a general
review of succession in respect of membership of international
organizations; however, th" classifications adopted in that chapter
se,em to be based on the hypothesis that "succession" is necessarily
a process which takes place automatically.
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formal process ofadmission, but it is not confined to them.
It appears to extend to cases whef\~ accession or acceptance
of the constituent treaty suffices for entry, but where
membership of the organization is a material element in
the operation of the treaty. Thus, any Member of the
United Nations may become a member of WHO simply
by the acceptance of the WHO Convention but "notifica
tions of succession" are not admitted in the practice of
WHO from new S~ates even if they were subject to the .
regime of the Convention prior to independence and are
now Members of the United Nations.45 The position is
similar in regard to IMCO anp was explained to Nigeria
by the Secretary-General of that Organization as f .)llows:

In accordance with the provisions of article 9 of the Convention,
the Federation of Nigeria was admitted as an associate member of
IMCO on 19 January 1960. Since that date Nigeria has attained
independence and has been admitted as a Member of the United
Nations. The Secretary-General [of IMCOl, in drawing attention
to the fact that the Convention contains no provision whereby an
associate member automatically becomes a full member, advised
Nigeria of the procedure to be followed, as set out in articles 6 and
57 of the Convention, should it wish to become a fnll member of the
Organization. The Secretary-ueneral's action was approved by the
Council at its fourth session.46

In other words, membership of the organization being in
issue, the new State cannot simply notify the depositary
of its succession by a notification made, for instance, in
accordance with article 17 of the present draft articles.
It must proceed by the route prescribed for membership
in the constituer~t treaty-i.e. deposit of an instrument of
acceptance.47

(4) On the other hand, when a multilateral treaty create::
a weaker association of its parties, with no formal pro
cess of admission, it seems that the general rule prevails
and that a new State may become a party and a member
of the association by transmitting a notification of suc
cession to the depositary. Thus the Swiss Government, as
depositary, has accepted notifications of succession from
new States in regard to the Berne Convention (1886) and
subsequent Acts of revisk" which form the International
Union for the Protection ufL"iterary and Artistic Works;48
and it has done the same in regard to the Paris Convention
(1883) and subsequent Acts of revision and special
agreements which form the International Union for the
Protection of Industrial Property.49 This practice appears
to have met with the approval of the other parties to the
instruments.
(5) Some constituent treaties provide expressly for a
right of succession to membership, notably for States
whose territory was "represented" at the conference at
whiCh the treaty was drawn up. These treaties fall under
article 9 of the present draft articles and are referred to
in the commentary to that article. Succession to member
ship is, of course, then open to an appropriately qualified

46 Yearbook 0/ the Illterntltional Law Commission, 1962, vol. II,
p. 124, document A/CN.4/150, paras. 145.

46 Ibid., p. 118, para. 98; also ibid., p. 124, paras. 145-146.
47 ICAO and lTU are examples of other organizations in which

the same principle is applied.
48 Yearbook 0/ the International Law Commission, 1968, vol. II,

pp. 12-26, document A/CN.4/200 and Add.! and 2, paras. 20-98.
49 Ibid., pp. 57-72, paras. 246-314.

new State; but the new State's right is one conferred by
the treaty rather than a true right of succession. This
may possibly be the explanation of the practice in regard
to membership of the Permanent Court of Arbitration.50

The Hague Conventions of 1899 and 1907 for the Pacific
Settlement of International Disputes provided that
(a) States represented at or invited to the Peace Confer
ences might either ratify or accede, and (b) acces
sion by other States was to form the subject of a "sub
sequent agreement between the Contracting Powers".51
By decisions of 1955, 1957 and 1959, the Administrative
Council of the Court directed the Netherlands Govern
ment, as depositary, to ask new States whether they
considered themselves a party to either of the Conven
tions. All the Contracting Parties to the Conventions
were consulted before the invitation was issued, so that
this may have been a case of a subsequent agreement to
create a right of succession. If not, the case s~ems to
belong to those mentioned in paragraph (4) of the present
commentary, where the element of membership is not
sufficiently significant to oust the general principles of
succession of States in respect of multilateral treaties.
(6) In the case of some organizations the question of
succession may be complicated by the fact that the consti
tuent treaty admits the possibility of separate or asso·
ciate membership for dependent territories. Examples of
such organizations are ITU, UNESCO, UPU and WHO.
·The practice in regard to such separate or associate
membership has not been entirely uniform. The two
"Unions" [ITU and UPU] seem, in general, to have
allowed a succession to membership in cases where the
new State already had a separate identity during its
existence as a dependent territory having the status of a
member, but to have insisted on "admission" or "access
ion" where it had been merely one part of a collective
"dependent" member, e.g. one of a number of dependen
cies grouped together as a single member.52 The majority
of new States have therefore experienced a formal break
in their membership of the two Unions during the period
between the date of independence and their admission
or accession to membership. On the other hand, they
appear tv have been dealt with de facto during that period
as if they still continued to be within the Union~. As to
the two other agencies, neither UNESCO nor WHO
recognizes any process of succession converting an asso
ciate into a full member on the attainment of independ
ence.53 Both organizations require new States to comply
with the normal admission procedures applicable to
Members of the United Nations orl a:; the case may be,
to other States. Both orgatiizatiolls, however, have at
the same time adopted -the principle that a former asso
ciate member which, after independence, indicates its
wish to become a member, remains subject to the obliga
tions and entitled to the rights of an associate member
during the interval before it obtains full membership.
(7) With regard to treaties adopted within an inter
national organization, membership may again be a factor

60 Ibid., pp. 28-32, paras. 109-127.
61 Ibid., p. 27, para. 104.
62 Ibid., 1970, vol. II, p. 61, document A/CN.4/225.
63 See International Law Association; The Effect. .. (op. cit.),

pp. 256-258, 327-330 and 334-339.
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to be taken into account in regard to a new State's parti.
cipation in these treaties. This is necessarily so when
participation in the treaty is indissolubly linked with
membership of the organization. In other cases, where
there is no actual incompatibility with the object and
purpos~ of the treaty, admission to membership may be
a precondition for notifying succession to multilateral
treaties adopted within an vrganizntion, but the need for
admission does not exclude the possibility of a new
State's becoming a party by iisuccession" rather than by I

iiaccession". Thus, although the International Air Serv
ices Transit Agreement (1944) is open for acceptance
only by members of ICAO,5~ several newly independent
States, after their admission to the organization, have
claimed the right to consider themselves as continuing
to be parties to the Agreement, and this claim has not
been questioned either by the depositary, the United
States of America, or by the other parties to the Agree
ment.M Similarly, although membership of UNESCO or
of the United Nations is necessary for participation in the
Agreement on the Importation of Educational, Scientific
and Cultural Materials (1950) 56 this has not prevented a
numbel of newly independent States, after acquiring
membership, from notifying their succession to this
Agreement.G7 Again, some seventeen newly independent
States have trnnsmitted notifications of succession to the
1946 Convention on the Privileges and Immunities of the
United Nations GS which, ..nder its Final Article (sec
tion 31), is open only to accession by Members of the
Organization.
(8) In the case of international labour conventions,
which also presuppose that their contracting parties will
be members of the ILO, membership has been used by
the organization as a means of bringing about succession
to labour conventions. Beginning with Pakistan in 1947,
a practice has grown up under which, on being admitted
to membership, every newly independent State makes a
declaration recognizing that it continues to be bound by
the obligations entered into in respect of its territory by
its predecessor. This practice, initiated through the
secretariat of the ILO in its early stages, had one or two
exceptions,59 but it has now become so invariable that
it has been said to be inconceivable that a new State should

M Article VI. See United Nations. Treaty Serir!s, vol. 84, p. 396.
M Pakistan (1948), Ceylon (1957), Federation of Malaya (1959),

Madagascar (1962) and Dahomey (1963) (see United Nations,
Materials on Successiolls of States (United Nations publication,
Sales No. EjF.68.V.5), pp. 224-226.

56 Article IX. See United Nations, Treaty Series, vol. 131, p.32.
Under this article other States may be invited to become parties, but
no such invitations appear to have been issued.

51 Ghana (1958), Malaysia (1959), Nigeria (1961), Zaire (1962),
Sierra Leone (1962), Cyprus (1963), Rwanda (1964), Trinidad and
Tobago (1966), Malta (1968) and Mauritius (1969). 3ee United
Nations, Muhdateral treaties in respect of which the Secretary
General performs depositary functions: List of signatures, ratifica
tions, accessions etc. as at 31 December 1971 (United Nations pub
lication, Sales No. E.72.V.7), pp. 318-319.

58 United Nations, Treaty Series, vol. 1, p. 15.
59 Ceylon (1948), Vietnam (1950) and Libya (1952~, preferred to

declare that they would give early consideration to the formal rati
fication of the conventions. Indonesia (1950) at lirst made a similar
declaration but later decided to take the position that it considered
itself as co~tinuing to be bound by its predecessor's ratifications.
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ever in future become a member without recognizing itself
to be bound by labour conventions applicable in respect
of its territory on the date of its independence. Further
more, although these declarations nrc made in connexion
with admission to membership and therefore some time
after the date of independence, they are treated ns equi·
valent to notifications of succession, and the labour
conventions in question are considered as binding upon
the new State from the date of independence.
(9) Some multilateral treaties, moreov~r, may be adopted
within an organ of an international organization, but
otherwise be no different from a treaty adopted at a
diplomatic conference. Examples are the 1953 Conven
tion on the Political Rights of Women and the 1957
Convention on the Nationality of Married Women, both
of which were adopted by resolution of the General
Assembly. These Conventions are, it is true, open to
any Member of the United Nations; but they are also
open to any member of a specialized agency or party to
the Statute of the International Court of Justice and to
any State invited by the General Assembly; and member
sh:p of the Organization has little significance in relation
to the Conventions. A jOl't;or;, therefore, the fact that
the treaty has been adopted within lin organization is no
obstacle to a newly independent State's becoming a party
by "succession" rather than "accession".60
(10) In the light of the foregoing, the question may even
be asked whether the law of succession applies to consti
tuent instruments of international organizations at all.
For example, the right of participation of a newly inde
pendent State in multilateral treaties in force by a notifi
cation of succession cannot normally extend to consti
tuent instruments of an international organization
because participation in those instruments is generally
governed, as indicated in the preceding pare.
graphs, by the rules of the organization in question con
cerning the acquisition of membership. On the other hand,
there are certain international organizations, such as some
unions, which do not have, properly speaking, specific
rules for acquisition of membership. In those organiza
tions the law of succession in respect of treaties has at
times been applied, and may he applied, to participation
ofa newly independent State in their respective constituent
instruments. Furthermore, there have been cases in con
nexion with the dissolution of a union of States in which
the question of the participation in the organization of
the separated States has been approached from the stand
point of the law concerning succession in respect of
treaties. In aetdition, succession in respect of a constituent
instrument is not necessarily linked to matters relating to
membership. For instance, the "moving treaty frontiers"
rule applies in the case of treaties constituting an inter
national organization. In short, while the rules of suc
cession of States frequently do not apply in respect of a
constituent instrument of an international organization,
it would be incorrect to say that they do not apply' at all
to this category of treaties. In principle, the relevant rules

60 Five States have transmitted notifications of succession to the
Secretary-General in respect of the Convention on the Political
Rights of Women and seven States also in respect of the Convention
on the Nationality of Married Women (see United Nations, Multi
lateral Treaties ... 1971 (op. cit.), pp. 329, 330 and 335).
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of the organization arc paramount, but they do not
~xclude altogether the application of the general rules of
succession ofStates in respect oftrenties in cases where the
treaty is n constituent instrument of an international
oftanization.
(11) As to "treaties adopted within an international
organization", the possibility clearly exists that organiza
tions should develop their own rules for denling with
questions of succession. For example, as alrendy men
tioned, the ILO has developed n consistent pmctice
regarding the assumption by "successor" members of
the organization of the obligations of ILO conventions
previously applicable within the territory concerned.
Without taking nny position as to whether this particular
practice has the status of a custom or of an internal rule
of that organization, the Commission considers that a
general reservation of relevant rules of organizations is
necessary to cover such practices with regard to treaties
adopted within an international organization.
(12) The basic principle for both categories of treaties
dealt with in the article is therefore the same, namely
~hat the rules of succession of States in respect of treaties
apply to them "without prejudice to" any relevant rules
of the organization in question. Having regard, however,
to the fundamental importance of the rules concerning
the acquisition of membership in relation to succession
of States in respect of constituent instruments, the Com
mission thought it advisable to make special mention of
rules concerning acquisition of membership in cases
involving constituent instruments. Accordingly, since
this point arises only in connexion with constituent
instruments the Commission has divided the article into
two sub-paragraphs and in the first sub-paragraph has
referred specifically to both "rules concerning acquisition
of membership" and "any other relevant rules of the
organization".
(13) As to the meaning of the term "rules" in article 4,
it may be useful to recall the statement made by the
Chairman of the Drafting Committee of the United
Nations Conference on the Law of Treaties, according
to which the term "rules" in the parallel article of the
Convention on the Law of Treaties applies both to
written rules and to unwritten customary rules of the
organization, but not to mere procedures which have not
reached the stage of mandatory legal rules. 61

(14) Having inserted in the present article these general
provisions concerning the application of the rules em
bodied in the draft to constituent instruments of inter
national organizations and to treaties adopted within
international organizations, the Commission has not
made specific reservations in this regard in later articles.

Article 5. Obligations imposed by
international law independently ofa treaty

The fact that a treaty is not in force in re~!lect of a
successor State as a result of the application of the present
articles shall not in any way impair tLe duty of any State to

61 Official Records of the United Nations Conference on the Law
of Treaties, First Session. Summary records of the plenary meetings
and of the meetings of the Committee of the Whole (United Nations
publication, Sales No. E.68.V.7), p. 147, 28th meeting of the Com
mittee of the Whole, para. 15.
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fulfil any obligation embodied in the trent)' to which it
,,"oulll be subject under international Inw lntlependently of
the treaty.

Commentar)1

Article S is modelled on article 43 of the Vienna
Convention on the Law of Treaties which reproduces
almost verbatim article 40 of the Commission's draft
articles on the Law of Treaties. Article 43 is one of the
general provisions of part V of the Vienna Convention,
concerning invalidity, termination and suspension of the
operation of treaties. The Commission's commentary
on its draft article 40 explained its reason for including
the article as follows:

... The Commission considered that although the point
might be regarded as axiomatic, it was desirable to under
line that the termination of a treaty would not release the
parties from obligations embodied, in the treaty to which
they were also subject under any other rule ofinternational
law.6:!

For the same reason, the Commission deemed it
desirable to include a general provision in part I of the
present draft making it clear that the non-continuance in
force of a treaty upon a succession of States as a result of
the application of the draft in no way relieved the suc
cessor State of obligations embodied in the treaty which
were also obligations to which it would be subject under
international law independently of the treaty.

Article 6. Cases of succession of States
covered by the present articles

The present articles apply only to the effects of a suc
ce&sion of States occurring in conformity with international
law and, in particular, the principles of international law
embodied in the Charter of the United Nations.

Commentary

(1) The Commission in preparing draft articles for the
codification of the rules of general international law
normally assumes that these articles are to apply to facts
occurring and situations established in conformity with
international law. Accordingly, it does not as a rule state
that their application is so limited. Only when matters not
in conformity with international law call for specific
treatment or mention does it deal with facts or situations
not in conformity with international law. Thus, in its
draft articles on the law of treaties the Commission
included, among others, specific provisions on treaties
procured by coercion and treaties which conflict with the
norms of jus cogens as well as certain reservations in
regard to the specific subjects of State responsibility,
outbreak of hostilities and cases of aggression. But the
Commission-and the Conference on the Law of Treaties
-otherwise assumed that the provisions ofthe Convention
on the Law of Treaties would apply to facts occurring
and situations established in conformity with inter
national law.

62 Ibid., Documents of tlte Conference (United Nations publica
tion, Sales No. E.70.V.5), p. 57.
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(2) Some members of the Commission considered that it'
would sufllcc to rely upon the same general presumption
in drafting the present articles and that it was unnec
essary to specify that the articles would afJply only to
the effects of a succession 0' States occurring in con
formity with international law. Other members, however,
were of the opinion that, in regard particularly to transfers
of territory, it was desimble to underline that only trans
fers occurring in conformity with internationallaw,i'ould
fall within the concept of "sllccession of States" for the
purpose of the present articles. Since to specify the clement
ofconformity with international law with reference to one
category of sllccession of States might give rise to mis
understandings as to the position regarding that clement
in other categories of succession of States, the Com
mission decided.to include amongst the general articles a
provision safeguarding the question of the lawfulness of
the succession of States dealt with in the present articles.
Accordingly, article 6 provides that the present articles
relate only to the effects of a succession of States oc
curring in i::onformity with international law.

Article 7. Agreements for the devolution of treaty
obligations or rights from a predecessor

to a successor State

1. A predecessor State's obJigations or rights under
treaties in force in respect of a territory at the date of a
succession of States do not become the obligations or
rights of the successor State towards other States parties to
those treaties in consequence only of the fact that the
predecessor and successor States have concluded an agree
ment providing that such obligations or rights shall de'Volve
upon the successor State.

2. Notwithstanding the conclusion of such an agreement,
the effects of a succession of States on treaties which, at the
date of that succession of States, were in force in respect of
the territory in question are governed by the present articles.

Commentary

(1) Article 7 deals with the legal effects of agreements by
which, upon a succession of States, the predecessor and
successor States have sought to make provision for the
devolution to the successor of the obligations and rights
of the predecessor under treaties formerly applicable in
respect of the territory concerned. Those agreements,
commonly referred to as "devolution agreements", have
been quite frequent particularly, although not exclusively,
in cases of the emergence of a dependent territory into a
sovereign State in the post-war process of decolonization.
(2) Some of the newly independeht States which have
not concluded devolution agreements have taken no
formal step to indicate their general standpoint regarding
succession in respect of treaties; such is the case, for
example, with States which have emerged from former
French African territories. Quite a number of newly
independent States, however, have made unilateral de
clarations of a general character, in vRrying terms, by
which they have taken a certain position-negative or
otherwise-in regard to the devolution of treaties con
cluded by the predecessor State with reference to their

territory. These declarations, although they have affinities
with devolution agreements, arc clearly distinct types of
legal nets and arc therefore considered separately in
article S of the draft. The present article is concerned
only with agreements between the predecessor and
successor State purporting to provide for the devolution
of treaties.
(3) The conclusion of "devolution ngNemllntsH seems
to be due primarily to the fact that it was the established
practice of the United Kingdom to propose a devolution
agreement to its overseas territories on their emergence
as independent States and to the fact that many of these
territories entered into such an agreement. New Zealand
also concluded a devolution agreement with Western
Samoa 03 on the same model as that of the United King
dom agreement with its overseas territories, as did also
Malaysia with Singapore on the latter's separation from
Malaysia.64 Analogous agreements were ..:oncluded be
tween Italy and Somalia G5 and betweer. the Netherlands
and Indonesia.GO As to France, it cCdcluded devolution
agreements in a comprehensive form with, respectively,
Laos and Viet-Nam 01 and an agreement in more particular
terms with Morocco,os but devolution agreements do not
seem to have been usual between France and her former
African territories.GO The terms of these agreements vary
to some extent, more especially when the agreement deals
with a particular situation, as in the case of the France
Morocco and Italy-Somalia Agreements. But, with the
exception of the Indian Jndependence (International
Arrangements) Order (1947) 10 providing for the special
cases of India and Pakistan, the agreements are in the
form of treaties; and, with some exceptions, notably the
French agreements, they haye been registered as such
with the Secretariat of the United Nations.

63 Exchange of letters of 30 November 1962 (see United Nations.
Treaty Series, vol. 476, pp. 4 and 6).

Q.l Agreement between Malaysia and Singapore relating to the
separation of Singapore from Malaysia as an independent and sov
ereign State, signed at Kuala Lumpur on 7 August 1965. See docu
ment A/CN.4/263 (supplement prepared by the Secretariat to
Materials all Successioll of States (op. dt), Singapore, Treaties.

Ilii Treaty of Friendship (with Exchange of Notes) concluded be
tweCII Italy and Somalia, Mogadiscio, 1 July 1960. For the original
Italian text see Diritto 111temaziollale, vol. XVI, 1962, pp. 440-442.
English text provided by the United Kingdom Government appears
in United Nations, Materials on Successioll of. States (op. cit.),
pp.169-170.

66 Draft Agreement on Transitional Measures included in the
Round-Table Conference Agreement between the Government of
the Kingdom of the Netherlands and the Government of the Repub
lic of Indonesia of 27 December 1949 (see United Nations Treaty
Series, vol. 69, p. 266.)

67 Traite d'amitie et d'association entre Ie Royaume du Laos et la
Republique franrtaise (22 October 1953), article I, in United Nations
Materials all Successioll of States (op. cit.), p. 72, and Treaty of
Independence, signed 4 June 1954, between Viet-Nam and the French
Republic, article 2 (British and Foreign State Papers, 1954 (London,
H.M.S.O., 1963), vol. 161, p. 649.

08 Convention diplomatique franco-marocaine (20 May 1956)
(see Annuairefran{:ais de droit intemational, 195f ~Paris 1957), voL II,
p.133).

60 One such Agreement seems to have been made between France
and the Ivory Coast.

70 British and Foreign State Papers, 1947, (London, H.M.S.O.,
1955), Part I, vol. 147, pp. 158-176.
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(4) Devolution ngreements nrc of interest from two
sepllrate lISpcctS. The first is the extent to which, if nny,
Uley nre efiective in bringing nbout a succession to or
continuance of the predecessor Stnte's trenties; nnd the
second is the evidence which they mn)' contain of the
views of States concerning the customary law governing
succession of States in respect of trenties. The second
aspect is considered in the commentary to article 11. The
present nrticle thus denls only with the legnl effects of a
devolution agreement as an instrument purporting to
make provisions concerning the trcaty obligations lind
rights of a newly independent State. The general feature
of devolution agreements is thnt they provide for the
transmission from the predecessor to the successor State
of the obligations and rights of the predecessor Stllte in
respect of the territory under treaties concluded by the
predecessor and applying to the territory. A typical
example of a devolution agreement is, for instance, the
agreement concluded in 1957 between the Federation of
Malaya and the United Kingdom by an Exchange of
Letters.11 The operntive provisions, contained in the
United Kingdom's letter, read as follows:

I havc the honour to rcfer to the Federation of Malaya Inde
pendence Act, 1957, under which Malaya has assumed independent
status within the British Commonwealth of Nations, and to state
that it is the understanding of the Government of the United
Kingdom that the Government of the Federation of Malaya agree
to the following provisions:

(i) All obligations and responsibilities of the Government of
the United Kingdom which arise from any valid international

. instrument are, from 31 August. 1957, assumed by the Government
of the Federation of Malaya in so far as such instruments may be
held to have application to or in respect of the Federation of
Malaya.

(ii) The rights and benefits heretofore enjoyed by the Govern
ment of the United Kingdom in virtue of the application of any such
international instrument to or in respect of the Federation of Malaya
are from 31 August. 1957. enjoyed by the Government of the
Federation of Malaya.

I shall be grateful for your confirmation that the Government of
the Federation of Malaya are in agreement with the provisions
aforesaid and that this letter and your reply shall constitute an
agreement between the two Governments. 72

(5) The question of the legal effects of such an agreement
as between the parties to it, namely as between the fonner
sovereign and the successor State. cannot be separated
from that of its effects vis-a.-vis third States, for third
States have rights and obligations under the treaties
with which a devolution agreement purports to deal.
Accordingly, it seems important to consider how the
general rules of international law concerning treaties and
third States, that is articles 34 to 36 of the Vienna Con~

vention on the Law of Treaties, apply to devolution
agreements, and this involves determining the intention of
parties to those agreements. .A glance at a typical devolu
tion agreement, like that reproduced in that preceding
paragraph, suffices to show that the intention of the
parties to these agreements is to make provision as
between themselves for their own obligations and rights
under the treaties concerned and is not to make provision
for obligations or rights of third States, within the meaning
of articles 35 and 36 of the Vienna Convention. It may

?l United Nations, Treaty Series, vol. 279, p. 287.
72 Ibid., p. 288.
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bo that, in practice, the renl usefulness of l\ devolution
agreement is in facilitating th~ continuance of treaty
links between a territory newly independent nnd other
Stutes. But the language of devolution agreements does
not normally admit of their being interpreted as being
intended to be the means of establishing obligations or
rights for third States. According to their terms they deal
simply with the transfer orthe treaty obligations nnd rights
of the predecessor to the successor State.

(6) A devolution agreement has then to be viewed, in
conformity with the apparent intention of its parties, as a
purported assignment by the predecessor to the successor
State of the former's obligations and rights under treaties
previously having application to the territory. It is,
however, eKtremely doubtful whether such a purported
assignment by itse(fchanges the legal position ofany of the
interested States. The Vienna Convention on the Law of
Treaties contains 110 provisions regarding the assignment
either of treaty rights or of treaty obligations. The reason
is that the institution of "assignment" found in some
national system of law by which, under certain conditions,
contract rights may be transferred without the consent of
the other party to the contract does not appear to be an
institution recognized in international law. In international
law the rule seems clear that an agreement by a party to
a treaty to assign either its obligations or its rights under
the treaty cannot bind any other party to the treaty
without the latter's consent. Accordingly, a devolution
agreement is in principle ineffective by itself to pass either
treaty obligations or treaty rights of the predecessor to the
successor State. It is an instrument which, as a treaty, can
be binding only as between the predecessor and successor
States and the direct legal effects of which are necessarily
confined to them.

(7) Turning :-ow to the direct legal effects which devolu
tion agreements may have as between the predecessor and
the successor State, and taking the assignment of obliga
tions first, it seems clear that, from the date of independ
ence, the treaty obligations of the predecessor State cease
automatically to be binding upon itself in respect of the
territory now independent. This follows from the principle
of moving treaty frontiers which is as much applicable to
a predecessor State in the case of independence as in the
case of the mere transfer of territory to another existing
State dealt with in article 10, because the territory of the
newly independent State has ceased to be part of the entire
territory of the predecessor State. Conversely, on the
date of succession, the territory passes into the tPeaty
regime of the newly independent State; and. since the
devolution agreement is incapable by itself of effectirtg an
assignment of the predecessor's treaty obligations to the
successor State without the assent of the other States
parties, the agreement does not of its own force establish
any treaty nexus between the successor State and other
States parties to the treaties of the predecessor State..

(8) As to the assignment of rights, it is crystal clear that
a devolution agreement cannot bind the other States
parties to the predecessor's treaties (who are "third
States" in relation to the devolution agreement) and
cannot, therefore, operate by itself to transfer to the
successor State any rights vis-a-vis those other States
parties. Consequently, however, wide may be the lan-
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75 Yearbook of the Ifltematiollal Law Commissiofl, 1962, vol. II,
p. 122, document A/CNA/150, p. 122, para. 133.

76 Ibid., 1968, vol. II, pp. 13-14, document A/CNA/200 and Add.
1-2, paras. 26-29.

. 73 For an assessment of the value of- devolution agreemenls, see
International Law Association, The Effecr. .. (op. cit.), chapter 9.

74 See "Summary of the practice of the Secretary-General as
Depositary of multilateral treaties" (£T/LEG/7), paras 108-134.;
and leeal opinion given to the United Nations High Commissioner
for Refugees in United Nations, Juridical Yearbook, 1963 (United
Nations publication,Sales No. 65.V.3), pp. 181-182.

"''''i:;';~':., .. a::::::::- ..._~~,~,,;:::'~- ...----------:'~-~ .... ~--;.< ...- ....:--:-:-~~.::::::::::::::----:=:::=-.-..~=:::.~.r=------==

gunge of a devolution ngreement and whntever mny have to have evolvcd nftcrwards in the dircction of rcgarding
bccn the intcntion of the predecessor and succcssor Ulcm rather as a general cxprcssion of intcntion. The
States, the devolution ngreemcnt cannot of its own force prescnt practice of the Secretary.General appears to be
pnss to the succcssor State any trcnty rights of the prcdc. based on thc view thnt, notwithstanding the conclusion
cessor Stato which would not in any event pass to it of a devolution agrcement, a newly independent State
independcntly of that ngreement. ought not to be included among the parties to a multi·
(9) It is also evidcnt thnt in the grcat majority of cnses lateral treaty without first obtaining confirmation that this
the trenties of the predecessor State will involve both is in accord with its intention. Thus the Secretnriat
obligntions and rights in respect of the territory. Tn most memorandum on uSuccession of States in relation to
cases, therefore, the passing of obligations and the general multilnteral treaties of which the Secretary
passing of rights to the successor State under a treaty are General is the depositary", dated 1962, explains that, when
questions which cannot be completely separated from a devolution agreement has been registered or has other
each other. wise come to the knowledge of the Secretary-General, n
(10) Consequently, it must be concluded that devolution letter is written to the new State which refers to the de·
ngreements do not by themselves materially change for volution agreement and continues on the following lines:
any of the interested States (successor State, predecessor It is the understnnding of the Secretnry-General based on the
State, other States parties) the position which they would provisions of the aforementioned ngreement. thnt 'your Govern
otherwise have. The significance of such an agreement is ment recognizes itself bound, as from [the dnte of independence],
primarily an indication of the intentions of the newly by all international instrumcnls which hnd been mnde npplicable to
independent State in regard to the predecessor's treaties [the new Stnte] by [its predecc.ssor] nnd in respect of which the
and a formal and public declaration of the transfer of Sccret~ry-~c~crnlacts as deposltnry..The Sceretarr-Gcnernl \~ould

responsibility for the treaty relations of the territory. This nppre~mte It. If you ~vould co~firm thIS under.:tnndl~g so that III the
~ ·11 f th 1" I f th 1ft t' e.\wc/se of/I/s elepos/ulfJ'!tmctlOlls /I/! COl/lei lIotify aUllItel'ested Stmes
10 ows rom e genera prmclp es 0 Ie aw.o rea les accol'(iillgly.'" 75

and appears to be confirmed by State practice. At the. . .
same time devolution agreements may play a role in Agalll, when considerlllg whether to ~egard a new State
promoting continuity of treaty relations upon in- as a. party for the .purpose of c~untl.ng the nU~lb.er of
dependence.73 parties ne~ded t~ bnng. a co.nventl~n 1ll~0 f~rce, 1t IS the
(II) State practice seems to confirm that the primary new State s ~peclfic n?t1l1catlon .of Its WIll wlth re~ard to
value of devolution agreements is simply as an expression that conventIOn, not ItS devolution agreement, which the
of the successor State's willingness to continue the treaties Secretary-General has treated as relevant.
of its predecessor. That devolution agreements, if valid, (13) The Secretary-General does not receive a devolu
do constitute at any rate a general expression of the tion agreement in his c~pacity as a depositary of multi
successor State's willingness to continue the predecessor lateral treaties but under Article 102 of the United
State's treaties applicable to the territory would seem to Nations Charter in his capacity as registrar and publisher
be clear. The critical question is whether a devolutior. of treaties. The registration of a devolution agreement,
agreement constitutes something more, namely an oller even after publicmion in the United Nations Treaty
to continue the predecessor State's treaties which a third Series, can therefore not be equated with a notification
State, party to one of those treaties, may accept and by by the newly independent State to the Secretary-General,
that acceptance alone bind the successor State to con- as depositary, of his intention to become a separate
tinue the tteaties. In paragraph 5 of the present com- party to a specific multilateral treaty. Some further mani
mentary it has been said that a devolution agreement festation of will on the part of the newly independent
cannot, according to its terms, be understood as an State with reference to the particular treaty is needed to
instrument intended to be the means of establishing rights establish definitively the newly independent State's posi
for third States. Even so, is a devolution agreement to be tion as a party to the treaty in its own name.
considered as a d~claration of consen~ by th~ succes~or (14) The practice of other depositaries of multilateral
State to the .contmuance of the treaties .whlch a t~lrd treaties equally does not seem to support the idea that
State may by Its mere a~sent,.express or taCit, c~nvert mto a devolution agreement, as such, operates to effect or
an agreement to contl,nue m force the .treatles of ~he perfect a succession to a multilateral treaty without any
predecessor State ~ Or, m the c~se o~ multilateral treat~es, notification of the State's will specifically with reference
does the concl~slon and .regls~ratlOn of a .devolutlOn to the treaty in question. Occasionally, some reliance
agreement constItut: a notIfi.~atIon of successIOn so that seems to have been placed on a devolution agreement as
the success.or State IS forth~lth to be regarded by other a factor in establishing a State's participation in a multi
States parties and the depOSitary as a party to the treaty? lateral treaty. Thus, at "the instance of the Netherlands
(12) The Secretary-General's own practice as depositary Government, the Swiss Government appears to have
of multilateral treaties seems to hav~ begun by attributing re~arded the Netherlands-Indonesian devolution agree
largely automatic effects to devolution agreements 74 but ment as sufficient basis for considering Indonesia as a

separate party to the Berne Convention for the Protection
of Literary and Artistic Works.76 But in its general
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practice as depositary of this and of other Conventions,
including the Genevn humanitariAn conventions, the
Swiss Government does nat seem to have treated a devolu
tion agreement as a sufficient basis for considering a
successor State as a purty to the convention but hus
acted only upon a declaration or notification of the State
in question.?? Indonesia also ]ms made it plain in another
connexion that it does nat interpret its devolution agree
ment as committing it in respect of individual treaties.
Furtbermore, it appears from the practice of the United
States published in Materia/.f all Successioll of States 18

that the United States also acts only upon a declaration
or notification of the successor State, not upon its con
clusion of a devolution treaty, in determining whether
that State should be considered a party to a multilateral
treaty for which the United Stlltes is the depositary.

(15) The practice of individual States, whether Hsuccess
or" States or interested "third" States, may be less clear
cut but it also appears to confirm the limited significance
ofdevolution agreements. The United Kingdom has some
times appeared to take the view that a devolution agree
ment may suffice to constitute the successor State a
party to United Kingdom treaties previously applied to
the territory in question. Thus, in 1961 the United
Kingdom appears to have advised the Federation of
Nigeria that its devolution agreement would suffice to
establish Nigeria as a separate party to the Warsaw
Convention of 1929 and Nigeria appears on that occasion
ultimately to have accepted that point of view.79 On the
other hand, Nigeria declined to treat her devolution agree
ment as committing her to assume the United Kingdom's
obligations under certain extradition treaties.80 In any
event, the United Kingdom seems previously to have
advised the Government of Burma rather differently in
regard to that same Warsaw Convention.81 Moreover,
when looking at the matter as a "third State", the United
Kingdom has declined to attribute any automatic effects
to a de'.'olution agreement. Thus, when informed by Laos
that it considered the Anglo-French Civil Procedure
Convention of 1922 as continuing to apply between Laos
and the United Kingdom in consequence of a devolution
agreement, the United Kingdom expressed its will
ingness that this should be so but added that the United
Kingdom

wished it to be understood that the Convention continued in force
not by virtue of the 1953 Franco-Laotian Treaty of Friendship, but
because Her Majesty's Government and the Government of Laos
were agreed that the 1922 Anglo-French Civil Procedure Conven
tion sr 'Id continue in force as between the United Kingdom and
Laos.s,

77 Ibid., pp. 16 et seq., paras. 35-85, and pp. 39 et seq., paras.
158-224.

7S Op. cit., pp. 224-2~8.
70 Ibid., p. lSI.
80 Ibid., pp. 193-194.
81 Ibid., pp. 180-181.
82 Ibid., p. J88. Even more explicit is the United Kingdom's

comment upon this episode (ibid., pp. 188-189). See also the United
Kingdom's advice to Pakistan that the Indian Independence (Inter
national Arrangements) Order, 1947, could have validity only
between India and Pakistan and could not govern the position be
tween Pakistan and Thailand [Siam] (ibid., pp. J90-l9J).

The Laos Government, it seems, acquiesced in this view.
Similarly, in the case concerning the Temple of Preah
Vihenr 83 Thailand in the proceedings on its preliminary
objections formally took tll~ position before the Inter
national Court of Justice that in regard to "third States"
devolution agreements are res il/ter aUos acta and in no
way binding upon them.
(16) A devolution agreement is treated by the United
States as an "acknowledgement in general terms of the
continuance in force of agreements" justifying the making
of appropriate entries in its Treaties in Force series.84
But the United States docs not seem to regard the devolu
tion agreement as conclusive of the attitude of the newly
independent State with respect to individual treaties; nor
its own entry of an individual treaty against the name of
the new State in the Treaties in Force series as doing
more than record a presumption or probability as to the
continuance in force of the treaty vis-a-vis that State.
The practice of the United States seems rather to be to
seek to ci~rify the newly independent State's intentions
and to arrive at a common understanding with it in regard
to the continuance in force of individual treaties.85

(17) Many newly independent States which have entered
into devolution agreements have recognized themselves as
bound by some at least of the multilateral conventions of
which the Secretary-General is depositary previously
applied with respect to their territories. Some of these
States, on the other hand, have not done SO.86 In the
case of other general multilateral treaties the position
seems to be broadly the same.87 In the case of bilateral
treaties, newly independent States appear not to regard a
devolution agreement as committing them vis-a.-vis third
States to recognize the continuance in force of each and
every treaty but reserve the right to make known their
intentions with respect to each particular treaty. The
Government of Indonesia, for instance, took this position
very clearly in a Note of 18 October 1963 to the Embassy
of the Federal Republic of Germany.88 Neither this
Note nor a previous Note addressed by the Indonesian

83 See I.C.J. Pleading, Temple ofPreah Vihear, vol. II, p. 33. The
Court itself did not pronounce upon the question of succession, as
it held its jurisdiction to entertain the case upon other grounds.

lit United States, Department of State, Treaties in Force-A List
of Treaties and other International Agreements of tile United States
in Force (Washington D.C., U.S. Government Printing Office).The
United States practice has been described by an Assistant Legal
Adviser to the State Department in a letter to the Editor-in-Chief
of the American Journal ofInternational Law (printed in International
Law Association, The Effect . . , (op. cit.). pp. 382-s116).

as See United Stat~s Exchanges of Notes with Ghana,Trinidad
and Tobago and Jamaica, in United Nations, Materials on Succes
sion of States (op. cit.;, pp. 211-2J3 and 220-223.

80 For example, Indonesia and Somalia (see Yearbook of the
International Law Commission, 1962, vol. II, pp. 110 and Ill, docu
ment A/CNA/lSO, paras. 21 and 31-33, and ibid., p. 119, para. 106).

87 Ibid., 1968, vol. II, p. I, document A/CN.4/200 and Add.l-2.
The case of international labour conventions is special owing to the
practice of the ILO requiring new States to recognize the continuance
of labour conventions on their admission to the organization.

88 United Nations, Materials on Succession of States (op. cit.,),
p. 37. In the Westerling case, Indonesia invoked the Anlo-Nether
lands Extradition Treaty of 18:;)8 and the United Kingdom Govern
ment informed the Court that it recognized Indonesia's succession
to the rights and obligations of the Netherlands under the Treaty
(ibid., pp. 196-197).
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Article 8. Successor State's unilatei'al declaration
regarding its predec~ssorState's treatie8

towards other States parties in consequence only of the
fact that the predecessor nnd successor States hnve
concluded a devolution agreement. In order to remove
any possible doubt on the point, it spells out the rule,
which emerges both from general principles nnd State
practice, that n devolution ngreement docs not of its
own force create any legal nexus between the successor
State nnd other States parties.
(20) Paragraph 2 of the article then provides that, even
if a devolution ngreement hns been concluded, "the effects
of a succession of States" on treaties which at the date
of a succession were in force in respect of the territory in
question arc governed by the present articles. This docs
not deny the relevance which a devolution ngreement
may have as a general expression of the successor State's
policy in regard to continuing its predecessor's treaties
in force nor its significance in the process of bringing
about the continuance in force of a treaty. What the
paragraph says is that notwithstanding the conclusion
of n devolution agreement the effects of a succession of
States are governed by the rules of general international
law on succession of States in respect of treaties codified
in the present articles. It emphasizes that a devolution
agreement cannot of itself pass to the successor State
vis-a-vis other States parties any treaty obligations or
rights which would not in any event pnss to it under
general international law.
(21) Lastly, on the question of the intrinsic validity as
treaties of "devolution agreements", some members
considered that this question should be approached from
the point of view of "coercion", and in particular of
political or economic coercion. They felt that devolution
agreements may be the price paid to the former sovereign
for freedom and that in such cases the validity of a devolu
tion agreement could not be sustained. Other members
observed that, although the earlier devolution agreements
may in some degree have been regarded as part of the
price of independence, later agreements seem rather to
have been entered into for the purpose of obviating the
risk of a total gap in the treaty relations of the newly
independent State and nt the same time recording the
former sovereign's disclaimer of any future liability under
its treaties in respect of the territory concerned. Having
regard to the fact that the question of the validity of a
devolution agreement is one which necessarily falls under
the general law of treaties recently codified in the Vienna
Convention, on the Law of Treaties, the Commission
concluded that it was not necessary to include any special
provision on the point in the present articles. The validity
of a devolution agreement in any given case should, in
its view, be left to be determined by the relevant rules of
the general law of treaties as set out in the Vienna Con
vention, in particular in articles 42 to 43.

1. A predecessor State's obligations or rights under
treaties in force in respect of a territory at the date of a
succession of States do not become the obligations or rights
of the successor State or of other States parties to those
treaties in consequence only of the fact that the successor

J.

89 Ibid., p. 186.
90 Ibid., pp. 211-213.
91 Ibid., pp. 193-194.

92 See International Law Association, Report of the Fifty-third
Conferellce, Buenos Aires, 1968 (London, 1969), p. 630 [Interim
Report of the Committee on the Succession of New States to the
Treaties and Certain Other Obligations of their Predecessors,
annex E].

93 For example, agreements between India and Belgium (see
Belgium, Monitertr beige (Brussels), 26 February 1955, Year 1955.
No. 57, p. 967); Pakistan and Belgium (United Nations, Treaty Series.
vol. 133, pp. 200-202); Pakistan and Switzerland (Switzerland.
Recueil officiel des lois et ordonnances de la Conflderatioll suisse
(Bern), 15 December 1955, Year 1955, No. 50, p. 1168); Pakistan,
and Argentina (United Nations, Materials on Succession of States,
(op. cit.), pp. 6-7); United States and Trinidad and Tobagoand :
United States and Jamaica (ibid., pp. 220-224).

94 Another consideration to be taken into account is the difficulty'
in some cases of identifying the treaties covered by a devolution
agreement.
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from the oUler State. While referring to its devolution
ngreement as evidlmce of its willingness to continue certain
United Kingdom-United States treaties in force nfter
independence, Ghana in its correspondence with thc
United States rescrvccl n certnin liberty to negotiatc
regarding the continunnce of any pnrticular clause or'
clauses of nny cxisting treaties.oo Equnlly, in corresponw

dence with the United Kingdom concerning extradition
trcaties Nigeria seems to have considered herself us
possessing a wide liberty of appreciation in regard to
the continued application of this category of trenties,Ol
as also in correspondence with the United States.o~

Even where the successor State is in general disposed in
pursuance of it's devolution agreement to recognize the
continuity of itfl predecessor's treaties, it not infrequently
finds it necessary or desirable to enter into an ngreement
with a third State providing specifically for the continu
ance of a particular treaty.03
(18) The practice of States does not admit, therefore,
the conclusion that a devolution agreement should be
considered as by itself creating a legal nexus between
the successor State and third States parties in relation to
treaties applicable to the successor State's territory prior
to its independence. Some successor States and some
third Statef' parties to one of those treaties have un
doubtedly tended to regard a devolution agreement as
creating a certain presumption of the continuance in
force of certain types of treaties. But neither successor
States not third States nor depositaries have as a general
rule attributed automatic effects to devolution agreements.
Accordingly, State practice as well as the relevant prin
cip\es of the law of treaties would seem to indicate that
devolution agreements, however important as general
manifestations of the attitude of successor States to the
treaties of their predecessors, should be considered as res
inter alios acta for the purposes of their relations with
third States.9.1

(19) In the light of the foregoing, paragraph I of the
present article declares that the obligations and rights
of a predecessor State under treaties in force in respect
of a territory at the date of a succession of States do not
becomf~ the obligations and rights of the successor State

i
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Stnte lms made n unilaternl declnration provicUng for the
continuance in force of the treatieH in respect of its territory.

2. In such n cnse the effects of the succession of Stntes
on trenties wlltch at the date of tllnt succession of Stntes
were in force in reSllcct of the territory in question nrc
governed by tile present nrticles.

Commel/tary

(1) As indicated in paragraph (2) of the commentary
to article 7, n number of the newly independent States
Jwve made unilateral declarations of n general character
wllereby they have stated l\ certain position in regard to
treaties having application in respect of their respective
territories prior to the date of the succession of States.
The present article deals with the legal effect of these
unilateral declarations in the relations between the de
clarant State and other States parties to the treaties in
question.
(2) In March 1961 the United Kingdom Government
suggested to the Government of Tanganyika that, on
independence, it should enter into a devolution agree
ment by exchange of letters, as had been done by other
British territories on their becoming independent States.
Tanganyika replied that, according to the advice which
it had received, the effect of such an agreement might be
that it (a) would enable third States to call upon it Tan
ganyika to perform treaty obligations from which it would
otherwise have been released on its emergence into state
hood; but (b) would not, by itself, suffice to entitle it to
call upon third States to perform towards Tanganyika
treaties which they had concluded with the United
Kingdom. Accordingly, it did not enter into a devolution
agreement, but wrote instead to the Secretary-General
of the United Nations in December 1961 making the
following declaration:

The Government of Tanganyika is mindful of the desirability
of maintaining, to the fullest extent compatible with the emergence
into full independence of the State of Tanganyika, legal continuity
between Tanganyika and the several States with which, through
the action of the United Kingdom, the territory of Tanganyika was
prior to independence in treaty relations. Accordingly, the Govern
ment of Tanganyika takes the present opportunity of making the
following declaration:

As regards bilateral treaties validly concluded by the United
Kingdom on behalf of the territory of Tanganyika or validly applied
or extended by the former to the territory of the latter, the Govern
ment of Tanganyika is willing to continue to apply within its
territory, on a basis of reciprocity, the terms of all such treaties for
a period of two years from the date of independence (i.e., lIntii
8 December 1963) unless abrogated or modified earlier by mutual
consent. At the expiry of that period, the Government of Tangan
yika will regard such of these treaties which could not by the appli
cation of the rules of customary international law be regarded as
otherwise surviving, as having terminated.

It is the earnest hope of the Government of Tanganyika that
during the aforementioned period of two years, the normal pro
cesses of diplomatic negotiations will enable it to reach satisfactory
accord with the States concerned upon the possibility of the conti
nuance or modification of such treaties.

The Governement of Tanganyika is conscious that the above
declaration applicable to bilateral treaties cannot with equal
facility be applied to multilateral treaties. As regards these, there
fore, the Government of Tanganyika proposes to review each of
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them individuuJly lind to indicute to the depositary in each case
whnt steps it wishes to take in relation to ench such instrument
-whether by wny of confirmntion of terminntion, confirmation of
succession or accession. Durins such interim period of review any
pnrty to n multilnternl treaty which hus prior to independence been
npplied or extended to Tangnnyika mny, on a bnsis of reciprocity,
rely as usuinst Tnnsnnyikn on the tcrms ofsllch trenty.o~

At Tanganyika's express request, the Secretary-General
circulated the next of its declaration to all Members of the
United Nations.

The United Kingdom then in turn wrote to the Secre
tary-General requesting him to circulate to all Members
of the United Nations a declaration couched in the
following terms:

I hnvethe honour [••.J to refer to the Note dated 9 December 1961
nddressed to your Excellency by the then Prime Minister of Tan
ganyika, setting out his Government's position in relation to inter
nationnl instruments conCluded by the United Kingdom, whose
provisions applied to Tanganyika prior to independence. Her
Majesty's Government in the United Kingdom hereby decJnre that,
upon Tansanyika becoming un independent Sovereign on 9th of
December 1961, they ceased to have the obligations or rights, which
they formerly had, ns the authority responsible for the administra
tion ofTangunyika, as a result of the application ofsuch international
instruments to Tanganyika.oo

In other words, the United Kingdom caused to be
circulated to all Members of the United Nations a formal
disclaimer, so far as concerned the territory ofTanganyika,
of any obligations or rights of the United Kingdom under
treaties applied by it to that territory prior to independ
ence.
(3) The precedent set by Tanganyika 07 has been followed
by a number of other newly independent States whose
unilateral declarations have, however, taken varying
forms. 08

(4) Botswana in 1966 and Lesotho in 1967 09 made
declarations in the same terms as Tanganyika. In 1969
Lesotho requested the Secretary-General to circulate to
all Members of the Unitel:! Nations another declaration
extending the two-year period of review for bilateral
treaties specified in its 1967 declaration for a further
period of two years. At the same time, it pointed out that
its review of its position under multilateral treaties was
still in progress and that, under the terms of its previous
declaration, no formal extension of the period was
necessary. The new declaration concluded with the fol
lowing caveat:

The Government of the Kingdom of Lesotho wishes it to be
understood that this is merely a transitional arrangement. Under
no circumstances should it be implied that by this Declaration
Lesotho has either acceded to any particular treaty or indicated
continuity of any particular treaty by way of succession.loo

05 United Nations, Materials 011 Succession of States (op. cit.),
pp. 177-178.

06 Ibid., p. 17B.
07 For the subsequent declaration made by the United Republic

of Tanzania on the Union of Tanganyika with Zanzibar, see para
graph 10 of the present commentary.

OB For the declaration of Tonga, see document A/CN.4/263 (Sup
plement prepared by the Secretariat to Materials on Succession of
States (op. cit.), United Kingdom of Great Britain and Northern
Ireland, Treaties, Tonga.

09 Ibid" Treaties, Botswana and Lesotho.
100 Ibid., Treaties, Lesotho.
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(5) In 1968 Nauru also made a declaration which,
with some minor differences of wording, foHows the
Tanganyika model closely. But the Nauru declaration
does differ on one point of substance to which attention
is drawn because of its possible interest in the general
question of the existence of rules of customary law
regarding succession in the matter of treaties with respect
to bilateral treaties. The Tanganyika declaration provides
that on the expiry of the provisional period of review
Tanganyika will regard such of them as "could 1I0t by
the applicatioll of the rilles of clIstomary intematiollal
law be regarded as otherwlsc Slll'l'illillg,* as having ter
minated".101 The Nauru declaration, on the other hand,
provides that Nauru will regard "each such treaty as
having terminated IIl1less it has earlier agreed with the
other contractillg party to contllllle that treaty ill c..-.:lst
ellce *" 102 without any reference to customary law. In
addition, Nauru requested the circulation of its declara
tion to members of the specialized agencies as weH as to
States Members of the United Nations.l03

(6) Uganda, in a Note to the Secretary-General of
12 February 1963,10-1 made a declaration applying a
single procedure of provisional application to both
bilateral and multilateral treaties. The declaration stated
that in respect of all treaties validly concluded by the
United Kingdom on behalf of the Uganda Protectorate
or validly extended to it before 9 October 1962 (the date
of independence) Uganda would continue to apply
them, on the basis of reciprocity, until the end of 1963,
unless they should be abrogated, or modified by agree
ment with the other parties concerned. The declaration
'added that at the end of that period, or of any subsequent
extension of it notified in a similar manner, Uganda
would regard the treaties as terminated except such as
"must by the application of the rules.)f customary inter
national law be regarded as otherwise surviving". The
declaration also expressed Uganda's hope that before
the end of the period prescribed the normal processes of
diplomatic negotiations would have enabled it to reach
satisfactory accords with the States concerned upon the
possibility of the continuance or modification of the
treaties; and, in the case of multilateral treaties, it
expressed its intention within that same period to notify
the depositary of the steps it wished to take in regard to
each treaty. Like Tangajuyika, Uganda expressly stated
that, during the period of review, the other parties to the
treaties might, on the basis of reciprocity, rely on their
terms as against Uganda.10S

101 See paragraph 2 above.
102 United States of America, Department of State, Treaties in

Force: A List of Treaties and Other International Agreements of the
United States in Force on January 1, 1972, Dept. of State publication
No. 8628 (Washington D.C., U.S. Government Printing Office),
p.169.

103 Full text of the declaration in communication dated 28 May
1968 transmitted by the Secretary-General on 2 July 1968 (LE 222
NAURU).

1M See United Nations, Materials on Succession of States (ojJ.
cit.), pp. 179-180. See also the explanatory statement of the Govern
ment of Uganda in Sessional Paper No.2 of 1963 in International
Law Association, The Effect . .. (op. cit.), p. 386.

10l> In Uganda's declaration the statement in terms refers only to
multilateral treaties; but Uganda's intention seems clearly to be that
parties to any of the treaties should be able, on the basis of recipro
city, to rely on their terms as against itself during the period of review.

-.-.-------.------'-~---~.- ..--.-........::-..,.:;.,,~.lf=.:...:.--

Kenya 100 and Malawi 101 subsequently requested the
Secretnry-Generul to notify Members of the United
Nations ofdeclarations made by them in the same forms a
Uganda. Kenya's declaration contnined an additional
paragraph which is of some interest in connexion with
so-called dispositive treaties and which reads:

Nothing in this Declarntion shall prejudice or be deemed to pre
judice the existing territorial claims of the State of Kenyn ogainst
third parties ond the rights of 0 dispositive charncter initially vested
in the State of Kenya under certain international treaties or
ndministrative nrrnngements constituting agreements.

(7) In September 1965 Zambia communicated to the
Secretary-General a declaration framed on somewhat
different lines:

I have the honour to inform you that the Government ofZambia,
conscious of the desirability of maintaining existing legal relation
ships, and conscious of its obligations under international law to
honour its treaty commitments, acknowledges that many treaty
rights and obligations of the Government of the United Kingdom
in respect of Northern Rhodesia were succeeded to by Zambia upon
independence by virtue of customary international Jaw.

Since, however, it is likely that in virtue of customary interna
tional law, certain treaties may have lapsed at the date of inde
pendence of Zambia, it seems essential that each treaty should be
subjected to legal examination. It is proposed, after this examina
tion has been completed, to indicate which, if any, of the treaties
which may have lapsed by customary international Jaw the Govern
ment of Zambia wishes to treat as having lapsed.

The question of Zambia's sllccession to treaties is complicated
by legal questions arising from the entrustment of external affairs
powers to the former Federation of Rhodesia and Nyasaland.
Until these questions have been resolved it will remain unclear to
what extent Zambia remains affected by the treaties contracted by
the former Federation.

It is desired that it be presumed that each treaty has been legally
succeeded to by Zambia and that action be based on this presump
tion until a decision is reached that it should be regarded as having
lapsed. Should the Government of Zambia be of the opinion that
it has legall} succeeded to a treaty and wishes to terminate the opera
tion of the treaty, it will in due course give notice of termination
in the terms thereof.

The Government of Zambia desires that this letter be circulated
to all States members of the United Nations and the United Nations
specialized agencies, so that they will be effected with notice of the
Government's attitude.lOB

Subsequently, declarations in the same form were made
by Guyana, Barbados and Mauritius.loo The declarations
of Barbados and Mauritius did not contain anything
equivalent to the third paragraph of the Zambia declara
tion. The Guyanese declaration, on the other hand, did
contain a paragraph similar to that third paragraph,
dealing with Guyana's special circumstances, and reading
as follows:

Owing to the manner in which British Guiana was acquired by
the British Crown, and owing to its history previous to that date,

106 For the text of Kenya's declaration, see document A/CN.4/263
(Supplement prepared by the Secretariat to Materials on Succession
ofStates (op. cit.)), United Kingdom of Great Britain and Northern
Ireland, Treaties, Kenya.

107 For the text of Malawi's der.:laration, ibid., Malawi, Treaties.
106 Ibid., United Kingdom of Great Britain and Northern Ireland,

Treaties, Zambia.
109 Ibid., Treaties, Guyana, Barbados and Mauritius.
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considerntion will have to be given to the question which, if any,
treaties contracted previous to 1804 remain in force by virtue of
customary international Jaw.

(8) In all the above instances, the United Kingdom
requested the Secretary-General to circulate to States
Members of the United Nations a formal disclaimer of
any continuing obligations or rights of the United
Kingdom no in the same terms as in the case of Tanga
nyika.l1l

(9) Swaziland, in 1968. framed its declaration in terms
which are at once simple and comprehensive:

r have the honour [...Jto declare on behalf of the Government
of the Kingdom of Swaziland that for a period of two years with
effect from 6 September, 1968, the Government of the Kingdom
of Swaziland accepts all treaty rights and obligations entered into
prior to independence by the British Government on behalf of the
Kingdom of Swaziland, during which period the treaties and inter
national agreements in which such rights and obligations are
embodied will receive examination with a view to determining, at
the expiration of that period of two years, which of those rights
and obligations will be adopted, which will be terminated, and which
of these will be adopted with reservations in respect of particular
matters.na

The declaration was communicated to the Secretary
General with the request that it should be transmitted
to all States Members of the United Nations and members
of the specialized agencies.

(10) In 1964 the Republic of Tanganyika and the
People's Republic of Zanzibar were united into a single
sovereign State which subsequently adopted the name of
United Republic of Tanzania. Upon the occurrence of
the union the United Republic addressed a Note to the
Secretary-General informing him of the event and
continuing:

The Secretary-General is asked to note that the United Republic
of Tanganyika and Zan2ibar declares that it is now a single Member
of the United Nations bound by the provisions of the Charter, and
that all international treaties and agreements in force between the
Republic of Tanganyika or the People's Republic of Zanzibar
and other States or international organizations will, to the extent
that their implementation is consistent with the constitutional
position established by the Articles of Union, remain in force within
the regional limits prescribed on their conclusion and in accordance
with the principles of international law.ll3

The Note concluded by requesting the Secretary~General

to communicate its contents to all Member States of the
United Nations, to aU organs, principal and subsidiary
of the United Nations, and to the specialized agencies.
The Note did not in terms continue in force. or refer

110 See United Nations, Materials 011 Succession of States (op.
cit.), pp. 178 and 180, and document A/CN.4/263 (Supplement pre
pared by the Secretariat to Materials 011 Succession of States),
United Kingdom of Great Britain and Northern Ireland, Treaties,
Kenya, Malawi, Zambia, Guyana, Botswana, Lesotho, Barbados,
Mauritius.

111 See para. 2 above.
112 See document A/CN.4/263 (Supplement prepared by the

Secretariat to Materials on Succession of States (op. cit.), United
Kingdom ofGreat Britain and Northern Ireland, Treaties, Swaziland.

113 See International Law Association, The Effect... (op. cit.),
pp. 381-382; and United States, Department of State, Treaties in
Force-A List of Treaties and other International Agreements of the
United States in Force on January I, 1968 (Washington D.C., U.S.
Government Printing Office, 1968), p. 200.

to in any way. the previous declaration made by Tangan
yika in 1961.114 But equally it did not annul the previous
declaration which seems to have been intended to con
tinue to have effects according to its terms with regard to
treaties formerly in force in respect of the territory of
Tangan~'ikn.

(II) Two States formerly dependent upon Belgium have
also made declarations which have been circulated to
States Members of the United Nations. Rwanda's dec
laration, made in July 1962. was in quite general terms:

The Rwandese Republic undertakes to comply with the inter
national treaties and agreements, concluded by Belgium and
applicable to Rwanda, which the Rwandese Republic does not
denounce or which have not given rise to any comments on its part.

The Government of the Republic will decide which of these
international treaties and agreements should in its opinion apply
to independent Rwanda, and in so doing will base itself on inter
national practice.

These treaties and agreements have been and will continue to
be the subject of detailed and continuous investigations.lI5

(12) Burundi, on the other hand, in a Note of June
1964, framed a much more elaborate declaration which

. was cast somewhat on the lines of the Tanganyika
declaration. It read:

The Ministry of Foreign Affairs and Foreign Trade of the King·
dom of Burundi presents its compliments to U Thant, Secretary·
General of the United Nations, and has the honour to bring to his
att~ntion the following Declaration stating the position of the
Government of Burundi with regard to international agreements
entered into by Belgium and made applicable to the Kingdom of
Burundi before it attained its independence.

I. The Government of the Kingdom of Burundi is prepared to
succeed to bilateral agreemems subject to the following reservations:

(I) The agreements in question mu~t remain in force for a period
of four years, from 1 July 1962 the date of independence of Burundi,
that is to say until I July 1966;

(2) The agreements in qu~tion must be applied on a basis of
reciprocity;

(3). The agreements in question must be renewable by agreement
between the parties;

(4) The agreements in question must have been effectively applied;
(5) The agreements in question must be subject to the general

conditions of the law of nations governing the modification and
termination of international instruments;

(6) The agreements in question must not be contrary to the
letter or the spirit of the Constitution of the Kingdom of Burundi.

When this period has expired,* any agreement which has not
been renewed by the parties or has terminated under the rules of
customary international law will be regarded by the Go'!ernment
of Burundi as having lapsed.

Similarly, any agreement which does not comply with the reser
vations stated above wil1 be regarded as null and void.

With regard to bilateral agreements concluded by independent
Burundi the Government intends to submit such agreements to the
Secretary-General for registration once internal constitutional pro
cedures have been complied with.

n. The Government of Burundi is prepared to succeed to multi·
lateral agreements subject to the following reservations:

114 See para. 2 above.
115 See United Nations, Materials on Succession of States (op.

cit.), p. 146. This declaration was transmitted to the Secretary
General by the Belgian Government in 1962.
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(I) that the matters dealt with in thes~ agreements are still of
interest;

(2) that these agreements do not, under article 60 of the Constitu
tion of the KingdoOl of Buru~i, involve the State in any expense or
bind the Burundi individually. By the terms of the Constitution,
such agreements cannot take cncct unless they have been approved
by Parliament.

In the case of multilateral agreements which do not meet the
conditions stated above, the Government of Burundi proposes to
make known its intention explicitly in each individual case. This
also applies to the more recent agreements whose provisions are
applied tacitly, as custom, by Burundi. The Government of Burundi
may confirm their validity, or formulate reservations, or denounce
the agreements. In each case it will inform the depositary whether
it intends to be bound in its own right by accession or through
succession. I

With regard to multilateral agreements open to signature, the
Government will shortly appoint plenipotentiaries holding the
necessary powers to execute formal acts of this kind.

III. In the intervening period, however, the Government will
put into force the following transitional provisions:

(1) any party to a regional multilateral treaty or a multilateral
treaty of universal character which has been effectively applied on
a basis of reciprocity can continue to rely on that treaty as of right
in relation to the Government of Burundi until further notice;

(2) the transitional period will terminate on 1 July 1966;
(3) no provision in this Declaration may be interpreted in such

a way as to infringe the territorial integrity. independence or
neutrality of the Kingdom of Burundi.

The Ministry requests the Secretary-General to be so good as to
issue this Declaration. as a United Nations document for circulation
among Member States and takes this opportunity to renew to the
Secretary-General the assurances of its highest consideration.1l6

• Extended for n further period of two years by n Note of December 1966.

In this declaration, it will be noted, the express provision
that during the period of review the other parties may
continue to rely on the treaties as against Burundi
appears to relate only to multilateral treaties.
(13) The declarations he' in Question do not fall
neatly into any of the estab~tshed treaty procedures. They
are not sent to the Secretary-General in his capacity as
registrar and publisher of treaties under Article 102 of
the Charter. The communications under cover of which
they have been sent to the Secretary-General have not
asked for their registration or for their filing and recording
under the relevant General Assembly resolutions. In
consequence, the declarations have not been registered
or filed and recorded; nor have they been published in
any manner in the Unitp.d Nations Traaty Series. Equally
the declarations are not sent to the Secretary-General in
his capacity as a depositary of multilateral treaties. A
sizeable number of the multilateral treaties which these
declarations cover may, no doubt, be treaties of which
the Secretary-General is the depositary. But the declara
tions also cover numerous bilateral treaties for which
there is no depositary, as well as multilateral treaties
which have depositaries other than the Secretary-General.
The declarations seem to be sent to the Secretary-General
on a more general basis as the international organ spe-

116 See International Law Association, Report of the Fifty-third
Conference, Buenos Aires, 1968 (London, 1969), pp. 617-619 [Inter
im Report of the Committee on the Succession of New States to the
Treaties and Certain Other Obligations of their Predecessors,
annex A, VI].

24

cifically entrusted by the United Nations with functions
concerning the publication of acts relating to treaties or
even merely us the convenient diplomatic channel for
circulating to all States Members of the United Nations
and members of the specialized agencies notifications of
such acts.
(14) Unlike devolution agreements, the declarations
are addressed directly to the other interested States, that
is, to the States parties to the treaties applied to the
newly independent State's territory prior i.O its independ
ence. They appear to contain, in one form or another,
an engagement by the declarant State, on the basis of
reciprocity, to continue the application of those treaties
after independence provisionally, pending its determina
tion of its position with respect tv each individual treaty..
Thus, the first purpose of the declaration would seem to
be the creation, in a different context, of a treaty relation
analogous to that which is the subject of article 25 of the
Vienna Convention on the Law of Treaties concerning
provisional application of a treaty pending its entry
into force. The question of the definitive participation
of the newly independent State in the treaties is left to
be determined with respect to each individual treaty
during a period of review, the situation being covered
meanwhile by the apP}lcation of the treaty provisionally
on the basis of reciprocity.
(15) Notwithstanding certain variations of formula
tion, the terms of the Tanganyika, Uganda, and Swazi
land type declarations confirm what is said in the previous
paragraph. Even the Zambia-type declarations, more
affirmative in their attitude toward succession to the
predecessor State's treaties, expressly recognize that in
virtue of customary law certain treaties may have lapsed
at the date of independence; they furnish no indications
which might serve to identify either the treaties which
are to be considered as succeeded to by the declarant
State or those which are to be considered as likely to
have lapsed by virtue ofcustomary law; and they expressly
state it to be essential that each treaty should be subject
to legal examination with a view to determining whether
or not it has lapsed.

(16) Although addressed to a large number of States
among which are, for the most part, to be found other
States parties to the treaties applied to the declarant
State's territory prior to its independence, the declarations
are unilateral acts the legal effects of which for the other
parties to the treaties cannot depend on the will of the
declarant State alone. This c0uld be so only if a newly
independent State might be considered as possessing
under international law a right to the provicional appli
cation of the treaties of its predecessor for a certain period
after independence. But such a right does not seem to
have any basis in State practice; indeed, many of the
declarations themselves clearly assume that the other
parties to the treaties are free to accept or reject the
declarant State's proposal to apply its predecessor's
treaties provisiona!ly. Equally, the treaties themselves do
not normally contemplate the possibility either of "pro
visional parties" or of a "provisional application".
Accordingly, the legal effect of the declarations seems to
be that they furnish bases for a collateral agreement in
simplified form between the newly independent State and
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Commentary

Article 9. Treaties providing for the participation
ofa successor State

1. When a treaty provides that, on tlle occurrence of a
succession of States, a successor State shall have the option
to consider itself a party thereto, it may notify its succession
in respect of the treaty in conformity with the provisions of
the treaty or, failing any such provisions, in conformity
with the provisions of the present articles.

2. If a treaty provides that, on the occurrence of a
succession of States, the successor State shall be considered
as a party, such a provision takes effect only if the successor
State expressly accepts in writing to be so considered.

3. In cases falling under paragraphs 1 or 2, a successor
State which establishes its consent to be a party to the
treaty is considered as a party from the date of the suc
cession unless the treaty otherwise provides or it if' other
wise agreed.

(I)' This article, as its title indicates, concerns the case
of participation by a successor State in a treaty by virtue
of a clause of the treaty itself, as distinct from the case
where the right of participation arises from general law
of succession. Although clauses of that kind have not
been numerous, there are treaties, mainly multilateral
treaties, which contain provisions purporting to regulate
in advance the application of the treaty on the occurrence
of a succession of States. The clauses may refer to a
certain category of States or to a particular State. Fre
quently, they have been included in treaties when the
process of the emergence of one or more successor States
was in an advanced stage at the time of the negotiations
of the original treaty or of an amendment or revision of
th~ treaty.

(2) For example, article XXVI, paragraph 5c, of the
General Agreement on Tariffs and Trade of 1947 (as
amended by"the Protocol of 1955) states:

If any of the customs territories, in respect of which a contracting
party has accepted this Agreement, possesses or acquires full
autonomy in the conduct of its external commercial relations and
of the other matters provided for in this Agreement, such territory
shall, IIPOII sponsorship through a declaration by the responsible
contracting party establishing the above-mentioned fact, be deemed
to be a contracting party.* 117

117 United Nations, Treaty Series, vol. 278, p. 204,
118 Initially part of paragraph 4 of article XXVI of the General

Agreement, it became paragraph~4c under the Amending Protocol
of 13 August 1949 and then paragraph 5c under a further Protocol
of 1955 which entered into force on 7 October 1957 (See Yearbook
of the Intemational Law Commission, 1968, vol. II, p. 73, document
A/CNA/200 and Add.! and 2, foot-note 548).

This clause, which was included in the original text of the
General Agreement,UB seems to have been designed to
enable certain self-governing dependent territories to
become separate contracting parties to GATT rather than
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. -'--~' the individual parties to its predecessor's treaties for the at the date of succession of States were in force in respect '. i

provisional application of the treaties after independence. of the territory in question are governed by the present
The agreement may be express but may equally arise articles.
from the conduct of any individual State party to any
treaty covered by the declarations in particular from acts
showing that it legards the treaty as still having applica
tion with respect to the territory.

(17) There iss of courses nothing to prevent a newly
independent State from making a unilateral declaration in
which it announces definitively that it considers itselfs
or desires to have itself considered, as a party to treatiess
or certain treatiessof its predecessor applied to its territory
prior to independence. Even then, since the declaration
would not, as such, be binding .on other States, its legal
effect would be governed simply by the provisions of the
present articles relating' to notifying succession to multi
lateral treaties and the continuation in force of treaties
by agreement. In other wordss in relation to the third
States parties to the predecessor State's treaties the legal
effect of such a unilateral declaration would be analogous
to that of a devolution agreement.

(18) In the modern practice described above the pri
mary role of unilateral declarations by successor States
has been to facilitate the provisional application of treaties
previously applied to the territory in question; and these
declarations have for the most part been made by newly
independent States. Nevertheless unilateral declarations
of this kind may be framed in general terms not limited
to provisional application and they may be made by
successor States other than newly independent States.
Accordingly, the Commission decided to formulate in
article 8 the rule concerning the legal effect of unilateral
declarations as one of general scope and to include it
among the general provisions of part I alongside the
article dealing with devolution agreements (article 7).

(19) At the same time, since the principal importance
of provisional application of treaties upon a succession
of States seems in practice to be in cases of newly inde
pendent States, the Commission decided to deal with
this subject separately, and to place provisions necessary
for this purpose in a special section (section 4) in part III
of the present draft articles.

(20) As to the present article, the Commission decided
to formulate it along the lines of article 7 (devolution
agreements), because the negative rule specifying the
absence of any direct effects of a successor State's decla
ration upon the other States parties to the predecessor's
treaties applies in both cases, even although the legal
considerations on which the rule is based may not be
precisely the same in the case of declarations as in the
case of devolution agreements.

(21) Accordingly, paragraph 1 of this article states that
a predecessor State's obligations or rights under treaties
in force in respect of a territory at the date of a succession
of States do not become the obligations or rights of the
successor State or of other States parties to those treaties.
in consequence only of the fact that the successor State
has made a unilateral declaration providing for the
continuance in force of the treaties in respect of its
territory. And paragraph 2 provides that i:l such a case
"the effects of the succession of States" on treaties which



to furnish a menns of providing for the continuation as
parties to GATT of newly independent States.1lD In factI
however, the great majority of the newly independent
States which have become parties to GATT have done
so tl:rough the procedure set out in the clause. Moreover,
the contracting parties by a series of recommendations
have found it desirable to supplement that clause with a
further procedure of "provisional application", called
"de facto application".120

(3) The net result has been that under paragraph 5c
of article XXVI of GATT, five newly independent States
have become contracting parties to the General Agree
ment through the simple sponsoring of them by their
predecessor State followed by a declaration by the
existing Contracting Parties; and that some twenty-four
others have become contracting parties by sponsoring
and declaration after a period of provisional de facto
application. In addition, some eight newly independent
States are maintaining a de facto application of the
General Agreement in accordance with the recommen
dations, pending their final decisions as to whether they
should become contracting parties.l2l It may be added
that States which become contracting parties to the
General Agreement under Article XXVI, paragraph 5c,
are considered as having by implication agreed to become
parties to the subsidiary GA1T multilateral treaties made
applicable to their territories prior to independence.

(4) Other examples of treaties providing for the partici
pation of a successor State can be found in various com
modity agreements: the Second 122 and Third 123 Inter
national Tin Agreements of 1960 and 1965; the 1962
International Coffee Agreement;124 and the 1968 Inter
national Sugar Agreement.125 Article XXII, paragraph 6,
of the Second International Tin Agreement, reads:

A country or territory, the separate participation of which has
been declared under Article III or paragraph 2 of this Article by
any Contracting Government, shall, wizen it becomes all indepen
dent State, be deemed to be a Contracting Government· and the
provisions of this Agreement shall apply to the Government of
such State as if it were all original Collfracting Govemmellt· already
participating in this Agreement.

This clause, taken literally, would appear to envisage the
automatic translation of the newly independent State into
a separate contracting party. It has, huwever, been
ascertained from the depositary that the newly independent
States which have become parties to the Second Tin
Agreement (1960) 126 have not done so uncler paragraph 6
of article XXII. Similarly, although the Third Interna
tional Tin Agreement (1965) also contains, in article

110 Burma, Ceylon and Southern Rhodesia were the territories
concerned (ibid., foot-note 549).

120 Ibid., p. 74, paras. 321-325, for the details of these recommen-
dations.

121 Ibid., pp. 76 et seq., paras. 332.350.
m United Nations, Treaty Series, vol. 403, p. 3.
123 Ibid., vol. 616, p. 317.
124 Ibid., vol. 469, p. 169.
125 Ullited Nations Sugar Conference, 1968: Summary ofProceed

ings (United Nations publication, Sales No. E.69.II.D.6), p. 56,
amtex III.

126 Zaire [Republic of Congo (Leopoldville)1and Nigeria (United
Nations, Treaty Series, vol. 403, pp. 4, 115 and 116).
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XXV, paragraph 6, a clause apparently providing for
automatic participation, there has not, according to the
depositary, been any case of a newly independent State's
having assumed the character of a party under the clause.

(5) Article XXI, paragraph 1, of the Second Tin Agree
ment (1960) is also of interest in the present connexion.
It provided that the Agreement should be open for signa
ture until 31 December 1960 "on behalf of Governments
represented at the session'" and among these were Zaire
and Nigeria, both of whom became independent prior
to the expiry period prescribed for signatures. These two
new States did proceed to sign the Agreement under
article XXI, paragraph 1, and subsequently became
parties by depositing instruments of ratification. They
thus seemed to have preferred to follow this procedure
rather than to invoke the automatic participation pro
vision in paragraph 6 of article XXII. The case of Ruanda
Urundi likewise indicates that the automatic participation
provision was not intended to be taken literally. Belgium
signed the Agreement on behalf of herself and Ruanda
Urundi, and then expressly limited her instrument of
ratification to Belgium in order to leave Ruanda and
Urundi free to make their own decision. These States
appear to h~~le taken no action to establish their partici
pation in the Agreement after independence.

(6) The International Coffee Agreement of 1962 again
makes provision for the emergence of a territory !o
independent statehood, but does so rather in terms of
conferring a right upon the new State to become a party
to the Agreement after independence if such should be
its wish. Thus, article 67, having authorized in paragraph 1
the extension of the Agreement to dependent territories,
provides in paragraph 4:

The Government of a territory to which the Agreement has been
extended under paragrn,ph (1) of this Article and which has sub
sequently become independent may, witlzill 90 days after the attain
melll ofindependence, declare by notification to the Secretary-General
of the United Nations tlzat it !las assumed the rights and obligations
ofa Colltracting Party to IIze Agreement.· It shaIl, as from the date
of such notification, become a party to the Agreement.127

No territory, after becoming an independent State,
exercised its right to notify the Secretary-General-who is
the depositary-of its assumption of the character of a
separate contractinJ party. Of the two States which quali
fied to invoke paragraph 4, one-Barbados-recognized
that it possessed the right to become a party under that
paragraph to the extent ofnotifying the Secretary-General,
with express reference to article 67, paragraph 4, that it
did not wish to assume the rights and obligations of a
contracting party. The other~Kenya-allowed the 90
days' period to expire and did not become a party until,
three years after thf date of its independence, when it
did so by depositing an instrument of accession.

(7) Like the Second Tin Agreement (1960), the 1962
Coffee Agreement laid down in its final provisions
-article 62-that it should be open for signature by the
Government ofany State tepresented before indepe~dence

127 United Nations, TrealySeries, vol. 469, p. 238, this paragraph
is reproduced in the 1968 Coffee Agreement as Article 65, para-
graph 4. '
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at the Conference as a dependent territory. Uganda, one
of the territories so represented) achieved her independ
ence before the expiry of the period prescribed for signa
tures and duly became a party by first signing and then
ratifying 128 the Agreement.

(8) The only other multilateral treaty containing a
simHar clause appears to be yet another commodity
agreement, the International Sugar Agreement (1968))
article 66) paragraph 2, of which is couched in much the
same terms 120 as those of article 67, paragraph 4) of the
1962 Coffee Agreement. The earlier 1958 Sugar Agreement
had not contained this clause, und the rmergence to
independence of dependent territories to which the
Agreement had been "extended" had given rise to prob
lems. The new Sugar Agreement is, however, too recent
for the clause in paragraph 2 of article 66 to have been
tested in practice.

(9) An example of a bilateral agreement containing a
clause providing for the future participation of a territory
after its independence is the Agreement to resolve the
controversy over the frontier between Venezuela and
British Guiana (Geneva, 1966) 130 concluded between the
United Kingdom and Venezuela shortly before British
Guiana's independence. The Agreement, which stated in
its preamble that it was made by the United Kingdom
"in consultation with the Government of British Guiana"
and that it took ~nto account the latter's forthcoming
independence, provided in article VIII:

Upon the attainment of independence by British Guiana, the
Governmellt of Guyalla shall thereafter be a party to tllil: Agreemellt,·
in addition to the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of Venezuela.

Prior to independence, the AgrcclTIrmt was formally
approved by the House of Assembly of what was then
still."British Guiana". Venezuela, moreover, in notifying
the Secretary-General of its entry into force between
itself and the United Kingdom, drew special attention to
the provision in article VIII under which the Government
of Guyana would become a party after attaining in
dependence. Guyana in fact attained her independence a
few weeks later, and thereupon both Venezuela and
Guyana acted on the basis that the latter had now
become a third and separate contracting party to the
Geneva Agreement.

(10) In the light of the State practice referred to in the
preceding paragraphs, the Commission considered it
desirable to enunciate separately the two rules set forth
in paragraphs 1 and 2 of the present article. Paragl'Oph 1
deals with the more frequent case, namely, where the
successor State has all option under the treaty to consider
itself as a party thereto. These cases would seem to fall
within the rule in article 36 (treaties providing for rights
for third States) of the Vienna Convention on the Law
of Treaties. But, whether or not a successor State is to be
regarded as a third State in relation to the treaty, it clearly

128 United Nations, MlIltilateral Treaties ... 1971 (op. cit), p. 357.
m See United Nations Sugar Conjerence, 1968: Summary ojPro

ceedings (United Nations publication, Sales No.: E.69.1I.D.6),
Annex III, p. 73.

130 United Nations, Treaty Series, vol. 561, p. 321.

may exercise the right to become a party for which the
treaty itself specifically provides. At the same time, the
exercise of thnt right would of course, be subject to the
provisions of the treaty as to the procedure, or failing
any such provisions, to the general rules on succession of
States in respect of treaties contained in the present draft
articles; and this is so stated in paragraph 1.
(11) Paragraph 2 concerns those cases where a treaty
purports to lay down that, on a succession of States, the
successor State shall be considered as a party. In those
cases the treaty provisions not merely confer a right of
option m the successor State to become a party but
appear to be intended as the means of establishing auto
matically an obligation for the successor State to consider
itself a party. In other words, these cases seem to fall
within article 35 (treaties providing for obligations for
third States) of the Vienna Convention on the Law of
Treaties. Under that article, the obligation envisaged by
the treaty arises for the third State only if the third State
expressly accepts it in writing. The question then is
whether it should make any difference that the treaty was
previously binding with respect to the successor State's
territory when the territory was under the sovereignty of
its predecessor. The Commission agreed that it should
not. Otherwise, the original parties would be able to
impose succession on the newly independent State, and to
do this in conflict with the general rule governing suc
cession in respect of treaties laid down for newly in
dependent States set out in the present articles. Conse
quently, paragraph 2 states that the treaty provision that
the successor State shall 'be considerrd as a party "takes
effect only if the successor State expressly accepts in
writing to be so considered". Under the paragraph, there
fore, the successor Stllte would be considered as being
under no obligation at all to become a party by virtue of
the treaty clause alone. The treaty clause, whatever its
wording, would be considered an option, not an obliga
tion of the successor State to'become a party to the treaty.
The words "shall be considered as a party" are intended
to cover all related expressions found in treaty language,
such as "shall be a party" or "shall be deemed to be a
party".
(12) The Commission thought it preferable to require
some evidence of subsequent acceptance by the suc
cessor State in all cases, in spite of the fact that in some
instances, particularly where the territory was already in
an advanced state of self-government at the time of the
conclusion of the treaty, representatives of the territory
might have been consulted in regard to future participa
tion in the treaty after independence.

(13) The question of the continuity of application of the
treaty during the intervening period between the date of
the succession of States and the time of the successor
State's expression of consent having been raised by certain
members, the Commission decided to add the provision
contained in paragraph 3. Paragraph 3, therefore, in
tends to ensure continuity of application by providing
that, as a general rule, the successor State, if it consents
to be considered as a party, in cases falling under para
graphs 1 or 2 of the artiL:le, will b(: so considered as from
the date of the succession of States. This general rule is
qualified by the concluding proviso "unless the treaty
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131 United Kingdom, Treaty Series (1919), No. 17 [Cmd. 461]
(London, H.M.S.a., 1919), p. 94.

132 See G. H. Hackworth, Digest of Illternatiol/al Law (Wash
ington D.C., U.s. Govcrnment Printing Office, 1940-44), vol. V,
pp. 374·375; Foreigll Relatiolls of the United States (1927)
(Washington D.C., U. S. Govcrnment Printing Office, 1942),
vol. HI, pp. 8"2-843.

133 Sec M. M. Whiteman, Digest of llltel'lfatiollal Law (Wash.
ington D.C., U.S. Govcrnment Printing Office, 1963), vol. 2, pp.940.
Sl45, and especially at pp. 944-945.

TRANSFER OF TERRITORY

Article 10. Transfer of territory

otherwise provides or it is otherwise agreed" which
safeguards the provisions of the treaty itself and the
freedom of the parties.
(14) Although the recent precedents recorded in this
commentary relate to newly independent States, and
mainly to multilateral treaties, the Commission considered
it advisable, given the matters of principle involved, to
formulate the provisions of article 9 in general terms, in
order to make them applicable to all cases of succession
of States and to all types of treaty. This being so, it
included the article among the general provisions of the
present draft.

When territory under the sovereignty or administration
of a State becomes part o{ another State:

(a) Treaties of the predecessor State cease to be in forcl;:
in respect of that territory from the date of the succcssion;
and

(b) Treaties of the successor State are ~n force in respect
of that territory from the same date, unless it appears from
the particular treaty or is otherwise established that the
application of the treaty to that territory would be in
complltibl~ vt'ith its object and purpose.

regime of the predecessor sovereign into the treaty regime
of the successor sovereign. It thus has two aspects, one
positive and the other negative. The positive aspect is that
the treaties of the successor State begin automatically to
apply in respect of the territory as from the date of the
succession. The negative aspect is that the treaties of the
predecessor Stntc, in turn, cellse lIutomatically to apply in
respect of the territory as from t11at date.
(3) The rule, since it envisages a simple substitution of
one treaty regime for another, may appear prima facie
not to involve any s,uccessioll of States in respect of
treaties. Nevertheless the cases covered by the rule do
involve a "succession of States" in the sense that this
concept is used in the present draft articles, namely a
replacement of one State by another in the responsibility

---------;;P:-:-A=-RT~I;;I----·----'-~~fool-the-intcrnati relations of territory. Moreover, the
rule is well established in taeprnctice and is commonly
included by writers among the cases of succession of
States. As to the rationale of the rule, it is sufficient to
refer to the principle embodied in article 29 of the Vienna
Convention on the Law of Treaties under which, unless a
different intention is established, a treaty is binding upon
each party in respect of its entire territory. This means
generally that at any given time a State is bound by a
treaty in respect of any territory of which it is sovereign,
but is equally not bound in respect of territory which it
'.0 longer holds.
t4) On the formation of Yugoslavia after the First
World War, the former treaties of Serbia were regarded as
having become applicable to the whole territory of
Yugoslavia. If some have questioned whether it was
correct to treat Yugoslavia as an enlarged Serbia rather
than as a new State, in State practice the situation was
treated as ohe where the treaties of Serbia should be
regarded ,lS applicable ipso/acto in respect of the whole of
Yugoslavia. This seems to have been the implication of
article ]2 of the Treaty of Saint-Germain-en-Lnye so
far as concerns all treaties conclt~ded between Serbia and
the several Principal Allied and Associated Powers.l3l

The United States of America afterwards took the pos
ition that Serbian treaties with the United States both
continued to be applicable and extended to the whole of
Yugoslavia,132 while a number of neutral Powers, in
cluding Denmark, the Netherlands, Spain, Sweden and
Switzerland, also appeared to have recognized the
cont:mled application of Serbian treaties and their
extension to Yugoslavia. The United States position was
made particularly clear in a memorandum filed by the
State Department as amicus curiae in the case of Ivancevic
v. Arlllkovic.133

(5) Among more recent examples of the application of
this rule may be mentioned the extension of Canadian

Commentary

(1) This article concerns thc application of a rule, which
is often referred to by writers as the "moving treaty
frontiers" rule, in cases where territory not itself a State
undergoes a change of sovereignty and the successor
State is an already existing State. The article thus concerns
cases which do not involve a union of States or merger of
one State in another, and equally to not involve the
emergence of a newly independent State. The moving
treaty frontiers principle also operates in varying degrees
in certain other contexts. But in these other contexts it
functions in conjunction witI'! other rules, while in the
cases covered by the present article-the mere addition of
a piece of territory to an existing State by transf~r-the

moving treaty frontiers rule appears in pure fqrm
Although in a sense the rule underlies much of the law
regarding succession of States in respect of treaties, the
present case constitutes a particular category of succession
of States, which the Commission considered should be
in a 8;'Jiarate part. Having regard to its relevance in other
contexts, the Commission decided to place it in part II
of the draft, immediately after the general provisions in
par~ I.
(2) Shortly stated, the moving treaty frontiers rule

·mean!; that, on a territory's undergoing a change of
~overejgnty, it passes automatically out of the treaty



1
1
j

.j
I

1

territory be brought into question on the ground of
impossibility of performance or fundamental change of
circumstances. In such cases, the question should be
settled in accordance with the genernl rules of treaty law
codified by the Vienna Convention on the Law of Treaties
and did not seem to require any specific rule in the context
of the present draft articles. In this connexion, however,
certain members recalled that under sub-paragraph (b)
of paragraph 2 of article 62 (fundamental change of
circumstances) of the Vienna Convention, a fundamental
change of circumstances might not be invoked as a
ground for terminating or withdrawing from a treaty
"if the fundamental change is the result of a breach by the
party invoking it either of an obligation under the treaty
or of any other international obligation owed to any other
party to the treaty".

(9) In the case of some treaties, more especially general
multilateral treaties, the treaty itself may still be appli
cable t-:> the territory after the succession, for the ~imple

reason that the successor State also is a party to the
treaty. In such a case there is not, of course, any suc
cession to or continuance' of the treaty rights or obligations
of the predecessor State. On the contrary, even in these
cases the treaty regime of the territory is changed and the
territory becomes subject to the treaty exclusively in
virtue of the successor State's independent participation
in the treaty. For example, any reservation made to the
treaty by the predecessor State would cease to be relevant
while any reservation made by the successor State would
become relevant in regard to the territory.

(10) Sub-paragrap!J (b) of article 10 provides for the
positive aspect of the moving treaty frontiers rule in its
application to cases where territory is added to an already
existing State, by stating that treaties of the successor
State are ill/orce ill respect o/that territory from the date
of succession of States. Under this sub-paragraph the
treaties of the successor State are considered as applicable
of their own force in respect of the newly acquired
territory. Even if in some cases the applic~tion of the
treaty regime of the successor State to the newly acquired
territory may be said to result from an agreement, tacit or
otherwise, between it and the other States parties to the
treaties concerned, in most cases the moving of the treaty
frontier is an automatic process. The change in the treaty
regime applied to the territory is rather assumed to be the
natural consequence of its passing under the sovereignty
or administration. of the State now responsible for its
foreign relations.

(11) Exception should be made, however, of certain
treaties, for example those having a restricted territorial
scope which does not embrace the territory newly acquired
by the successor State. This explains the addition to sub
paragraph (b) of the provisio "unless it appears from the
particular treaty or is otherwise established that the
application of the treaty to that territory would be in
cc.i1patible with its object and purpose."

(12) Lastly, article 10 should be read in conjunction
with the specific rules relating to boundary regimes or
other territorial regimes established by a treaty set forth in
articles 29 and 30 of part V of the present draft articles.

29

treaties to Newfoundland upon the lalter's becoming part
of Canada,m the extension ofEthiopian treaties to Eritrea
in 1952, when Eritrea beenme nn autonomous unit
federated with Ethiopia,135 the extension of Indian treaties
to the former French 130 and Portuguese possessions on
their ubsorption into rndiu, und the extension of In
donesian treaties to West Irian nfter the transfer of that
territory from the Netherlands to Indonesia.137

(6) Article 10 sets out the two aspects of the moving
treaty frontiers rule mentioned above. This article, like
the draft articles as a whole, has to be read in conjunction
with article 6 which limits the present articles to lawful
situations and with the saving clause of article 31 con
cerning cases of military occupation, etc. Article 10 is
limited to normal changes in the sovereignty or administra
tion of territory; and article 31 makes it plain that despite
the usc of the words "or administration" in the opening
phrase, the article does not cover the case of a military
occupant. The words "or administration" have been
used in order to cover cases in which the territory trans
ferred was not under the sovereignty of the predecessor
State, but only under an administering Power responsible
for its international relations. As to article 6, although the
limitation to lawful situations applies throughout the
draft articles, some members of the Commission con
sidered it to be of particular importance in the present
connexion.

(7) Sub-paragraph (a) of article 10 states the negative
..spect, namely that the treaties of the predecessor State
cease to be in force from the date of the succession of
States in respect of territory which has become part of
another State. From the standpoint of the law of treaties,
this asp~ct of the rule can be explained by reference to
certain principles, such as those governing the territorial
scope of treaties, supervening impossibility of perform
ance of fundamental change of circumstances (articles 29,
61 and 62 of the Vienna Convention on the Law of
Tieaties). Accordingly, the rights and obligations under a
treaty cease in respect of territory which is no longer
within the sovereignty or admim,,:ration of the State
party concer~ed.

(8) Sub-paragmph (a) does not, of course, touch the
treaties of the predecessor State otherwise than in respect
of their application to the territory which passes out of its
sovereignty or administration. Apart from the contraction
in their territorial scope, its treaties are not normally
affected by the loss of the territory. Only if the piece of
territory concerned had been the object, or very largely
the object, of a particular treaty might the continuance of
the treaty in respect of the predecessor's own remaining

134 See, for example, documents A/CNA/243, paras, 85-101, and
A/CN.4/243/Add.1 (see foot-note 26 above), para. 137.

135 See "Summary of the practice of the Secretary-General as
depositary of multilateral agreements" (ST/LEG/7), p. 63; and
Yearbook of the Imernational Law Commission, 1970, vol. II, p. 87,
document A/CN.4/22S, paras. 102-103. See also document A/CNA/
243/Add.l (see foot-note 26 above), para. 128.

136 Sec, for example, Yearbook of the lntemational Law Commis
sion, 1970, vol. II, p. 93, document A/CNA/22S, paras. 127-128.

137 Ibid., p. 94, paras. 132-133.
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138 A. D. McNair, Tile Law of Treaties: British Practice and Opi
niolls, rev. cd. (Oxford. Clarendon Press, 1961), p. 605. See also
Yearbook of tile Intemational Law C()mmissioll. 1970, 'Vol. ii, p. 122.
document A/CNA/229, para 109.

130 This assumption was disputed by Pakistan.
HO See Yearbook of tlte International Law Commission, 1962,

vol. II, p. WI, document A/CN.4/149 and Add.l. para 3.
141 See above, sect. A, para. 24.
142 United Nations, Materials Oil Succession of States (op. cit.).
143 Ibid., p.'2.

Commentary

SECTlON 1. GENERAL RULE

Article 11. Position in respect
of the predecessor State's treaties

Subject to the provisions of the present articles, a newly
independent State is not bound to maintain in force, or to
become a party to, any treaty by reason only of the fact
that, at the date of the succession of States, the treaty was
in force in respect of the territory to which the succession of
States relates.

r~-··.··.~.~~,,:_., "-~d'-~_.~-=---=-----~·~·~'-_· .-:::;::-.:::::::----:::::::-....::::=::::-:~~---===:=-.-- ~.J-,,..:.-:.. ~~~

1 she r
I ' PART III emerging either from former colonies (i.e. thc United betwt
,. . States of America; the Spanish American Republics) or festal

NEWLY INDEPENDENT STATES from a pror~ss of secession or dismemberment (i.e., Bel- be th
gium, Plinama, Irclund, Poland Czechoslovakia, Finland). merl)
Particulurly clear Oli the point is a statement made by the (6) ,
United Kingdom defining its lIttitudc towards Finlnnd's wny
position in regard to Russian treaties applicablc with begin
respect to Finland prior to its independence: contil

... I om advised that in the case of anew State being formed out spect
of part of an old State there is no succession by the new State to even
the treaties of the old one, though the obligations of the old State appe
in relation to such matters as the navigation of rivers, which are too b
in the Ill,ture of servitudes, would normally pass to the new State.
Consequently there are no treaties in existence between Finland it ~~~f~
and this country.138

witho
(4) It is also this view ofthc law which is expressed in thc prior
legal opinion given by thc United Nations Secretariat in,~ that tl
1947 concerning Pakistan's position in rclation to the truth.
Charter of the United Nations. Assuming that the situa- make
tion was one in which part of an existing State had broken dent
off and become a new State,139. ~ Secrctariat advised: treati(

The territory which breaks off. Pakistan. will be a ncw Statc; it whcth
will not have the treaty rights and obligations of the old State. and not el<
will not, of course. have membership in the Unitcd Nations. any o.

In international law, the situation is analogous to the separation a ne"
of the Irish Frce State from Great Britain. alid of Belgium from regar
the Netherlands. In these cases. the portion which scparated was prede(
considered a new State; the rcmaining portion continued as an the ne
existing State with nil thc rights and duties which it had bcfore.uo !ish it.

Today the practice of States and organizations concerning
the participation of newly independent Statcs in multi
lateral treaties, as it has devcloped, may call for some
qualification of that statement and for a sharper distinc
tion to be drawn between participation in multilateral
treaties in general and participation in constituent instru
ments of international organizations. Even so, the Sc;::re
tariat's opinion, given in 1947, that Pakistan, as a new
State, would not have any of the treaty rights of its pre
decessor was certainly inspired by the "clean slate" doc
trine and confirms that this was the "traditional" and
generally accepted view at that date.

(5) Examples of the "clean slate" doctrine in connexion
with bilateral treaties are to be found in the Secrl:tariat
studies on "Succession of States in respect of bilateral
treaties" 141 and in the publication Materials on Succes
sion of States.142 For instance, Afghanistan invoked the
"clean state" doctrine in connexion with her dispute with
Pakistan regarding the frontier resulting from the Anglo
Afghan Treaty of 192J.l~3 Similarly, Argentina seems to
have started from the basis of the "clean slate" principle
in appreciating Pakistan's position in relation to the

l,, .

(I) This article formulates the general rule concerning
the position of a newly independent State in respect of
treaties previously applied to its territory by the pre
decessor State.

I (2) The question of 1\ newly independent State's inher-
~ itance of the treaties of its predecessor has two aspects:

'---·(t1)Whetl:t~.! that State is under an obligation to continuc
. to apply those-fl'eatieS-to.J!!..territory after the succession

of States, and (b) whether itTsentitled to consider itself
as a party to the treaties in its own name after the succes
sion of States. These two aspects of succession in the
matter of treaties cannot in the view of the Commission
be treated as if they were the same problem. If a newly
independent State were to be considered as automatically
bound by the treaty obligations of its predecessor, reci
procity would, it is true, require that it should also be
entitled to invoke the rights contained in the treaties. And,
similarly, if a newly independent State were to possess
and to assert a right to be considered as a party to its
predecessor's treaties, reciprocity would require that it
should at the same time be subject to the obligations con
tained in them. But reciprocity does not demand that, if a
State should be entitled to consider itselfa party to a treaty,
it must equally be bound to do so. Thus, a State which
signs a treaty subject to ratification has a right to become
a party but i:; under no obligation to do so. In short, the
q:.1estion whether a newly independent State is under an
obligation to consider itself a party to its predecessor's
treaties is legally quite distinct from the question whether
it may have a right to consider or to make itself a party to
those treaties. Clearly, if a newly independent State is
under a legal obligation to assum~ its predecessor's treaties,
the question Nhether it has a right to claim the status of a
party to them becomes irrelevant. The first point, therefore,
is to determine whether such a legal obligation does exist
in general international law, and it is this point to which
the present article is directed.

(3) The majority of writers take the view, supported by
State practice, that a newly independent State begins its
life which a clean slate, except in regard to "local" or
"real" obligations. The clean slate is generally recognized
to be the "traditional" view on the mattl~r. It has been
applied to earlier cases of newly independent States

30
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Anglo-Argontine Extradition Treaty of 1889,].1.\ although
she afterwards agreed to regard the Treaty as in force
between herself and Pakistan. Another if special mani
festation of the "clean slate" doctrine would appear to
be the position taken by Israel in regard to treaties for
merly applicable with respect to Palestine.u~

(6) The metaphor of the "clean slate" is a convenient
wuy of expressing the basic concept that a new State
begins its internntional life free from any obligation to
continue in force treaties previously applicable with re
spect to its territory simply by reason of that fact. But
even when that basic concept if> accepted, the metaphor
appears in the light of existing State practice to be at once
too broad and too categoric.UG It is too broad in that it
suggests that, so far as concerns the newly independent
States, the prior treaties are wholly expunged and arc
without any relevance to its territory. The very fact that
prior treaties arc often continued or renewed indicates
that the "clean slate" metaphor does not express the whole
truth. The metaphor is too categoric in that it does not
make clear whether it means only that a newly indepen
dent State is not bOl/nd to recognize any of its prececessor's
treaties as applicable in its relations with other States, or
whether it means also that a newly independent State is
not entitled to claim any right to be or become a party to
any of its predecessor's treaties. As already pointed out,
a newly independent State may have a clean slate in
regard to any obligation to continue to be bound by its
predecessor's treaties without it necessarily following that
the newly independent State is without any right to estab
lish itself as a party to them.

(7) Writers, when they refer tothe so-called principle of
clean slate, seem primarily to have in mind the absence
of any general obligation upon a successor State to con
sider itself bound by its predecessor's treaties. At any rate,
as already indicated, the evidence of State practice sup
ports the traditional view that a newly independent State
is not under any general obligation to take over the treaties
of its predecessor previously applied in respect of its
territory. It appears to the Commission, despite some
learned opinion to the contrary, that on this point no
difference is to be found in the practice between bilateral
and multilateral treaties, including multipartite instru
ments of a legislative character.

(8) The Commission, as stated in article 12 of the pres
ent draft, is of the opinion that a difference does exist and
should be made between bilateral treaties and certain
multilateral treaties in regard to a newly independent
State's right to be a party to a treaty concluded by its pre
decessor. But it seems to it very difficult to sustain the
proposition that a newly independent State is to be con
sidered as automatically subject to the obligations of
multilateral treaties of a law-making character concluded
by its predecessor applicable in respect of the terrItory in
question. On the point of principl~, the assimilation of
law-making treaties to custom is not easy to admit even

IH Ibid.• pp. 6-7.
145 Ibid., pp. 41-42; see also Yearbook of the Imerl/aliol/al Lall'

Commissiol/. 1950, vol. Ii, pp. 206-218, document A/CN.4/19.
140 See above. sect. A. para. 37.
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in those cases where the treaty embodies customary law.
Clearly, the law contained in the treaty, in so far us it re
flectscustomaryrules, will affect the newly independentState
by its character as generally accepted customary law. But it
is quite another thing to say that, because a multilateral
treaty embodies custom, a newly independent State must
be considered as contractually bound by the treaty as a
treaty. Why, the newly independent State may legitimately
ask, should it be bound contractually by the treaty any
more than any other existing State which has not chosen to
become a party thereto? A general multilateral treaty,
although of a law-making character, may contain purely
contractual provisions as, for example, a provision for
the compulsory adjudication of disputes. In short, to be
bound by the treaty is by no means the same thing as to
be bound by the general law which it contains. A fortiori
may the newly independent State ask that question when
the actual cootent of the treaty is ora law-creating rather
than of a hl.w-~onsolidating character.

(9) State and dc..positary practice confirms that the clean
slate principle applies also to general multilateral treaties
and multilateral treaties of a law-making character. No
distinction is made today on this point-even when a newly
independent State has entereu into a "devolution agree
ment" or made a "unilateral declaration"-by the Secre
tary-General as depositary of several general multilateral
treaties. The Secretary-General does not regard himself
as able automatically to list the newly independent State
among the parties to general multilateral treaties of which
he is the depositary and which were applicable in respect
to the newly independent State's territory prior to its
independence. It is only when he receives some indication
of the newly independent State's will to be considered as a
party to a particular treaty that he enters it in the records
as a party to that treaty. Afortiori is this the case when the
newly independent State has not entered into a devolution
agreement or made a unilateral declatation of a general
character.147

(10) The practice of other depositaries appears also to be
based upon the hypothesis that a newly independent State
to whose territory a general multilateral treaty was appli
cable before independence is not bound ipso jure by the
treaty as a successor State and that some manifestation of
its will with reference to the treaty is first n"n~ssary.

Despite the humanitarian objects of the Geneva Red
Cross Conventions and the character of the law which
they contain as general international law, the Swiss Fed
eral Council has not treated a newly independent State as
automatically a party in virtue of its predecessor's rati
fication on accession. It has waited for a specific manifes
tation of the S;tate's will with respect to each Convention
in the form either of a declaration of continuity or of an
instrument of accession.148 As to the practice of individual
States, quite a number have notified their acceptance of
the Geneva Conventions in terms of a declaration of con
tinuity, and some have used language indicating recog
nition of an obligation to accept the Conventions as suc-

147 Yearbook of the II/terl/ational Lall' Commissiol/, 1962, vol. II,
p. 122, document A/CN.4/150. para, 134.

148 Ibid., 1968, vol. II, pp. 32 et seq., document A/CNA/20D and
Add.1 and 2. paras. 128-232.
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155 Urtited Nations, Materials on Succession of States (op. cit.),
pp. 224-228.

of Arbitrution. But again, the pructicc seems inconsistent
with the existcnce of a customary rule requiring a new
Stnte to accept the obligntions of its predccessol·. Here the
notion of succession seems to have manifcstcd itself in the
recognition of n new Statc's right to bccome a pnrty
without nt the same time sceking to impose upon it all
obligation to do so.

(13) The practice of the Unitcd States of America as
depositary of multilatcral treaties appears equally to have
bcen based on the assumption that a newly independent
Statc has a right but not an obligation to pnrticipntc in a
multilnternl trenty concluded by its predecessor.m

(14) The evidence of State prnctice thercfore appears to
be unequivocally in conflict witll the thesis that a newly
independent State is under an obligation to consider itself
bound by a general law-making treaty applicable in
respect of its territory prior to independence. If, thereforc,
general mu\tilaternl treatics of n law-making character
must be left aside as not binding on the successor State
ipso jure, are there any other categories of treaties in
regard to which international law places nn obligation
on a newly independent State to consider itself as bound
by its predecessor's treaties?

(IS) Considerable support can be found among writers
nnd in State practice for the view that. general intcrnationnl
law docs impose an obligation of continuity on n newly
independent State in respect of some categories of its
predecessor's treaties. This view is indeed reflected in the
devolution ngreements inspired by the United Kingdom;
for its very purpose in concluding these agreements was
to secure itself against being held responsible in respect
of treaty obligations which might be considered to
continue to attach to the territory after independence under
general internationallall'. It also finds reflection, and more
explicitly, in certain of the unilateral declarations made by
successor States. Almost all the unilateral declarations
made by new States which emerged from territories
formerly administered by the United Kingdom contain
phrases apparently based on the assumption that some of
their predecessor's treaties would survive after inde
pendence in virtue of the rules of customary international
law. Both the Tanganyika and the Uganda types of
declaration, in speaking of the termination of the pre
decessor's treaties (unless continued or modified by
agreement) after the expiry of a period of provisional
application, expressly except treaties which by the applica
tion of the rules of customary international law could be
regarded as otherwise surviving. The Zambian type of
declaration actually "acknowledges" that many of the
predecessor's treaties, without specifying what kinds, were
succeeded to upon independence by virtue of customary
international law. The various States concerned, as
already noted, have not considered themselves as auto
matically parties to, or as automatically bound to become
parties to, their predecessor's multilateral treaties; nor
have they in their practice acted on the basis that they are
in general bound by its bilateral treaties. It would there
fore appear that these States, when entering into devolu
tion agreements or making unilateral declarations, have
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cessors to their predecessor's ratifications. On the other
hand, almost as large a number of new States have not
acknowledged any obligation derived from their predeces
sors, and have become parties by depositing instruments
of nccession.Hu In general, therefore, the evidence of the
practice relating to the Geneva Conventions does not
seem to indicate the existence of any customary rule of
international law enjoining the automntic acceptance by
a new State of the obligations of its predecessor under
humanitarian Conventions.

(II) The practice of the Swiss Federal Council in regard
to the Berne Convention of 1886 for the Protection of
Literary and Artistic Works and the subsequent Acts r~

vising it is the smne. l5O The Swiss Government, as deposI
tary, has not treated n newly independent State as bound
to continue as a party to the Convention formerly applic
able to its territory. It does not appear ever to have treated
a newly independent State as bound by the Convention
without some expression of its will to continue as, or to
become, a party. In one case,l5l the S\~iss Government
does seem to have treated the conclUSion of a genernl
devolution agreement as sumcient manifestation of a
newly independent State's will. But that seems to be the
only instance in which it has acted on the basis ofa devolu
tion alone and, in general, it seems to assume the need for
some manifestation of the newly independent State's will
specifically with reference to the Berne Conventions. This
assumption also seems to be made by the Swiss Govern
ment in the discharge of its functions as depositary of the
Paris Convention of 1883 for the Protection of Industrial
Property and of the agreements ancillary thereto.m

(12) A somewhat similar pattern has been followed in
regard to the Hague Conventions of 1899 and 1907 for
the Pacific Settlement of International Disputes, of which
the Netherlands Government is the depositary.153 In 1955
the Netherlands Government suggested to the Adminis
trative Council of the Permanent Court of Arbitration
that certain new States, which had formerly been part of
one of the High Contracting Parties, could be considered
as parties to the Conventions. The Administrative Council
then sought the approval of the existing Parties for the
recognition of the new States as parties. No objection
having been voiced to this recognition, the Administrative
Council decided to recognize as Parties those of the new
States which had expressed a desire to that effect.m In the
event twelve new States have cxpressed the desire to be
considered as a party in virtue of their predecessor's
participation, while three have preferred to become parties
by accession. One new State expressly declared that it did
not consider itself bound by either the 1899 or 1907 Con
vention and numerous others have not yet signified their
intentions in regard to the Conventions. In the case of
the Hague Conventions it is true that to become
a party means also to participate in the Permanent Court

149 Ibid., pp. 38 et seq., paras. 152·184.
150 Ibid., pp. 7 et seq., paras. 4-98.
151 See above, commentary to article 7, para. 14.
152 Yearbook of tile International Law Commission, 1968, vol. II,

pp.54 et seq., doeumentA/CNA/200 and Add.1 and2, paras. 233-314.
153 Ibid., pp. 26 et seq., paras. 99-127.
1M Ibid., p. 29, para. 113.



assumed that there are particular categories in regard to
which they may inherit the obligations oftheir predecessor.

(16) Neither the devolution agreements nor the uni
latenll declarations in any way identify the categories of
treath:s to which this assumption relates, while the varied
pra~tice of the States concerned also makes it difficult
to identify them with any certainty. The probable explana
tion is thnt these States had in mind primarily the treaties
which are most commonly mentioned in the writings of
jurists and in State practice as inherited by a successor
State and which arc variously referred to as treaties of a
"territorial character'" or as "dispositive", or "real", or
"localized" treaties, or as treaties creating servitudes.

(17) This seems to be confirmed by statements of the
United Kingdom, by reference to whose legal concepts
the frnmers of the devolution agreements and unilateral
declarations in many cases guided themselves. The "Note
on the question of treaty succession on the attainment of
independence by territories formerly dependent inter
nationally on the United Kingdom" transmitted by the
Commonwealth Office to the International Law Associu·
tion, for example, explains the United Kingdom's
appreciation of the legal position as follows:

Under customary international law certain trenty rights and
obligations of nn existing State lire inherited nutomatically by a m\w
State formerly pnrt of the territories for which the existing State
was internationnlly responsible. Such rights and obligations are
generally described as those which relate directly to territory
within the new State (for exnmple those relnting to frontiers and
navigntion on rivers); but internntional Inw on the subject is not
wt:ll settled nnd it is impossible to state with precision which rights
nnd obligntions would be inherited nntomaticall)i and which would
not be.IOO

(18) The present article seeks only to ~stab1ish the
general rule in regard to a newly independent State's
obligation to inherit treaties. The general rule deducible
from State practice is clearly, in the view of the Com
mission, that a ncwly independent State i., not, ipso jure,
bound to inherit its predecessor's treaties, whatevcr may
be the practical advantage ofcontinuity in treaty relations.
This is the rule provided for in thc present article with
regard to the newly independent State's position in respect
of the treaties applied to its territory by the predecessor
State prior to the date of the succession of States. The
newly independent State "is not bound to maintain in
force" those predecessor State's treaties nor "to become
a party" thereto.

(19) That general rule is without prejudice of the rights
and obligations of the States concerned as set forth in the
present draft, as expressly indicated by the opening proviso
"Subject to the provisions of the present articles". The
purpose of this proviso is twofold. First, it sets out to safe
guard the newly independent State's position with regard
to its participation in multilateral treaties by a notification

100 International Law Association, Report of the Fifty-third
Conferellce, Duellos Aires, 196,8 (London, 1969), p. 619 [Interim
Report of the Committee on the Succession of New Slates to the
Treaties and Certain Other Obligations of their Predeccssors.
annex ill. Cf. also llicadvice given to Cyprus on the interpretation
of article 8 of the 'I'l'ef.\ty concerning the. Establishment of thc Repub·
lie of Cyprus (United Nations, Matcrial.~ 011 Successioll of States
(op. cit.), pp. 182·183.
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ofsuccession, and to obtaining the continuance in force of
bilateral treaties by agreement. Secondly, the proviso
preserves the position of any interested State with regard
to the so-called "localized", "territorial", or "dispositive"
treaties dealt with in articles 29 and 30 of the present draft.

(20) The general rule in article II, as indicated, concerns
only the case of newly independent States and applies
subject to the above-mentioned reservation, to "any
treaty". It covers, therefore, multilateral as well as bilateral
treaties. With regard to multilateral instruments of a law
making character or general multilateral treaties embody
ing principles or custorlary rules of international law, the
Commission recognizes the desirability of not giving the
impression that a newly independent State's freedom from
an obligation to assume its predecessor's treaties means
that it has a clean slate also in respect of principles of
general unilateral law embodied in those treaties. But it
felt that this point would more appropriately be covered
by including in the draft a general provision safeguarding
the application to a successor State of rules of inter
national law to which it would be subject independently
of the treaties in question. Such a general provision is
contained in article 5.

SECTION 2. MUl.TILATERAL TREATIES

Article 12. Participation in treaties in force

1. Subject to paragraphs 2 and 3, a newly independent
State may, by a notification of succession, establish its
status as a party to any multilateral treaty which at the
date of the succession of States was in force in respect of
the territory to which the succession of States relates.

2. Paragraph 1 does not apply if the object and ~urpose

of the treaty arc incompatible with the participation of the
successor State in that treaty.

3. When, ~under the terms o'f the treaty or by reason of
the limited number of the negotiating States and the object
and purpose of the treaty, the participation of any other
State in the treaty o;~st be considered as requiring the
consent of all the parties, the successor State may establish
its status as a party to the treaty only with such consent

Commentary

(1) This article and the other articles of this section deal
with the participation of a newly independent State, by a
notification ~f succession, in multilateral treaties which at
the date of the succession of States were in force in respect
of the territory which has become the newly independent
State's territory. Section 3 deals with the position of a
newly independent State in relation to its predecessor's
bilateral treaties.

(2) The question whether a new State is entitled to
consider itself a party to its predecessor's treaties, as
already pointed out in the commentary to article 11, is
legally quite distinct from the question whether it is under
an obligation to do so. Moreover, although modern
State practice does not support the thesis that a, new
State is under any general obligation to consider itself a



successor to treaties previously applicable in respect of
its territory, it does appear to support the conclusion that
a new State has a general r"ght ofoption to be a party to
certain categories of multilateral treaties in virtue of its
character as a successor State. A distinction must, how
ever» be drawn in this connexion between multilateral
treaties in general and multilateral treaties of a restricted
character» for it is only in regard to the former that a
newly independent State appears to have an actual right
of option to establish itself as a party "ndependently of the
consent of the other States parties and qu"te apartJrom the
final clauses oj the treaty.m
(3) In the case of multilateral ~reaties in general» the
entitlement of a newly independent State to become a
party in its own name seems well settled, and is indeed
implicit in the practice already discussed in the com
mentaries to articles 7,8 and 11 of this draft. As indicated
in those commentaries, whenever a former dependency of
a party to multilateral treaties of which the Secretary
General is the depositary emerges as an independent
State, the Secretary-General addresses to it a letter
inviting it to confirm whether it considers itself to be
bound by the treaties in question. This letter is sent in all
cases: that is, when the newly independent State has
entered into a devolution agreement, when it has made a
unilateral declaration ofprovisional application, and when
it has given no indication as to its attitude in regard to
its predecessor's treaties.158 The Secretary-General does
not consult the other parties to the treaties before he
writes to the newly independent State, nor does he seek
the views of the other parties or await their reactions when
he notifies them of any affirmative replies received from
the newly independent State. He appears, therefore, to
act upon the assumption that a newly independent State
has the right, if it chooses, to notify the depositary of its
continued participation in any geperal multilateral treaty
which was applicable in respect of its territory prior to the
succession. Furthermore, so far as is known, no existing
party to a treaty has ever questioned the correctness of
that assumption; while the newly independent States
themselves have proceeded on the basis that they do
indeed possess such a right of participation.

(4) The same appears, in general, to hold good for
multilateral treaties which have depositaries other than
the Secretary-General. Thus, the practice followed by
the Swiss Government as depositary of the Convention for
the Protection of Literary and Artistic Works and sub
sequent Acts of revision and by the States concerned seems
clearly, to acknowledge that successor States, newly
independent, possess a right to consider themselves parties
to these treaties in virtue of their predecessors' participa
tion; 159 and this is true also of the Geneva Humanitarian
Conventions in regard to which the Swiss Federal Council
is the depositary.160 The practice in regard to multilateral
conventions of which the United States of America is

157 See also para. 12 below.
158 Yearbook of the International Law Commission, 1962, vol. II,

p. 122, document A/CNA/ISO, paras. 133-134.
150 Ibid. 19~8,_'WI..-IJ,. pp. 22 et .seq., document A/CNA/200 and

Add.l-2, paras. 71-98.
160 Ibid., pp. 38 et seq., paras. 152-180.
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depositary has equally been based on a recognition of the
right of a newly indepcndent State to declare itself a party
to the conventions on its own bchalf.161

(5) Current treaty practice in cases of succession there
fore seems to provide ample justifit~ation for the Com
mission to formulate a rule recognizing that a newly
independent State may establish itself as a separate party
to a general multilateral treaty, by notifying its contin
uance of, or succession to, the treaty. With certain
exceptions» writers, it is true, do not refer-or do not
refer clearly-to a successor State's right of opaOll· to
establish itself as a party to multilateral treaties applicable
in respect of its territory prior to independence. The
reason seems to be that they direct their attention to the
question whether the successor State automatically
inherits the rights and obligations of the treaty rather than
to the question whether, in virtue of its status as a suc
cessor State, it may have the right, if it thinks fit, to be a
party to the treaty in its own name. The International
Law Association, in the already mentioned resolution of
its Buenos Aires Conference,lo2 stated the law in terms of
a presumption that a multilateral treaty is to continue in
force as between a newly independent State and the exist
ing parties unless within a reasonable time after in
dependence the former shall have made a declaration to
the contrary. In other words, that body envisaged the
case as one in which the new State would have a right to
contract out of, rather than to contract into, the treaty.
Even so, recognition of a right to contract out of a multi
lateral treaty would seem clearly to imply, a J(lrtior"»
recognition ofa right to contract into it; and it is th,:latter
right which seems to the Commission to be more con
sonant both with modern practice and the general law of
treaties.

(6) As for the basis of the right of option of the newly
independent State, it was agreed in the Commission that
the treaty should be one that was internationally applicable,
at the date of the succession of States, in respect of the
territory to which the succession relates. Consequently the
criterion accepted by the Commission is that by Us acts,
the pr€decess(lr State should have established a legal nexus
oj a certain degree between the treaty and the terrUory; in
other words, it should either have brought the treaty into
force or have established its consent to be bound or have
at least signed the treaty. The present article concerns the
case in which that legal nexus is complete, namely when
the treaty is in Jorce in respect of the territory at the date
of the succession of States. Two other cases where the
legal nexus between the treaty and the territory is less
complete are examined in the commentaries to article 13
(participation in treaties not yet in force) and article 14
(ratification, acceptance or approval of a treaty signed by
the predecessor State).

(7) In applying the criterion referred to above, the
essential point is not whether the treaty had come into
force in the municipal law oj the terrUol'y prior to in
dependence, but whether the treaty, as a treaty, was in

161 United Nations, Materials 011 Succession of States (op. cit.),
pp. 224-228.

152 See foot-note 29 above.
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force illtertlationally in respect of the territory.lOS This is
simply a question of the interpretation of the treaty and
of the act by which the predecessor State established its
consent to be bound, the governing principle being
expressed in article 29 of the Vienna Convention on the
Law of Treaties. The operation of this principle is well
explained by the summary of the Secretary-GeneraPs
depositary practice given in the Secretariat's memorandum
"Succession of States in relation to general multilateral
treaties of which the Secretary-General is the depositary":

In ascertaining whether n treaty was applicable in the territory,
the terms of the treaty, if any, on territorial application are first
examined. Some treaties have territorial clauses providing procedures
for extension to dependent territories, and it can readily be ascer
tainedwhether the treaty was extended to the territory in question.
Other treaties are limited in their geographical scope; for example,
certain League of Nations treaties on opium are limited to the Far
Enstern territories of the parties, and the SecretarY-General, in
reply to inquiries by some African States, has informed them t~at

it is impossible for them either to succeed or accede to those tl'eatIes.
Some United Nations treaties are likewise regional in scope; for
example, the Convention regarding the Measurement and Regis
tration of Vessels Employed in Inland Navigation, done at Bangkok
on 22 June 1956, is open only to States falling within the geogra
phical scope of the Economic Commission for Asia and the Far
East, and States outside that area cannot become bound by it.10«

When the treaty contains no provision on territorial appli
cation, the Secretary-General proceeds on the basis that,
as provided in article 29 of the Vienna Convention on the
Law ofTreaties, the treaty was binding on the predecessor
State in respect of its entire territory and, therefore, in
respect of all its dependent territories.10S For example, thc
Vienna Convention on Diplomatic Relations and the four
Geneva Conventions on the Law of the Sca contain no
provisions regarding their territorial application, and the
Secretary-General has assumed that any ratifications of
these Conventions by predecessor States embraced all
their territories so as to entitle any newly independent
States which were their dependencies at the time of rati,.
fication, to notify their succession to any of the Con
ventions.

(8) The Secretariat memorandum emphasizes that, .in
identifying the treaties to which new States may notify
their succession, the relevant point is the previous legal
nexus between tlle new State's territory and the treaty.
and not the qualifications of the new State to become a
party under the provisions of th~ treaty.l60 In o~her words,
a newly independent State's fight to be considered as a
party in its own name is wholly i~depen~:nt ?f the ques
tion whether the treaty is open to Its partICipatIOn through
a provision for accession of the like under the final claus~s.
In many cases, even in the majority ofcases, !he alternative
will be open to a successor State of becomm~ a party to
the treaty by exercising a right to do so specIfically pro
vided for in the treaty·-usually a right of accession. But

103 In this connexion it is important to distinguish between the
incorporation of the treaty in the municipal law ofthe terr.jto~ and
the extension of the treaty on the international plane to the temtory.

1M Yearbook of the International Law Commission, 1962, vol. II,
pp.122-123, document AjCN.4j150, para. 137.

105 Ibid., p. 125, para. 138.
106 Ibid., para. 139.

a successor State's right to notify its succession. to .n
treaty neither requires, nor usually finds, any mcntlon In

the final clauses.lO'1 It arises under general international
law from the relationship which existed at the (jate of the
succession between the treaty, the predecessor State and
the territory which has now passed to the successor State.

(9) Whether this right is properly to be. regarded as
deriving from a principle of the law of treaties or from a
principle of "succession" seems to the Commissio~ to be
primarily a doctrinal question. What see~s ~ore I~por

tant is to identify the clements of the prmclple With as
much precision as possible. If the conclu~ions drawn by
the Commission from the modern practice are correct,
what the principle confers upon a successor State is simply
a right ofoption to establish itselfas a sep~rate partr to the
treaty in virtue of the legal nexus establtshed by Its pre
decessor between the territory to which the succession of
States relates and the treaty. It is not a right to "succeed"
to its predecessor's participation in the treaty in t~e sense
of a right to step exactly, and only to step exactlr, 11;tO t~e

shoes of its predecessor. The successor State s fIght IS
rather to notify its own cOllsent to be considered as a
separate party to the treaty. I~ short, a ne.w~y independe~t

State whose territory was subject to the regime of a multi
lateral treaty at the date ofthe State's succession is entitled,
simply in virtue ofthat fact, to establish itselfas a separate
party to the treaty.

(10) This general principle is not without some q~alifi

cations as to its exercise. The first concerns the constItuent
instruments of international organizations and treaties
adopted with an international org~ni~ati~n. In ~uch cases,
the application of the general prmclple IS subject to the
"relevant rules" of the organisation in question and,
notably in the case of constituent instruments to the rules
concern'ing acquisition of membership. .This poi:at h~\s
been dealt with in the commentary to article 4 and needs
no further elaboration here.

(11) Secondly, the successor State's participation in a
multilateral treaty may be actually incompatible with the
object and purpose of the treaty. This incompatibility may
result from various factors or a combination of factors:
when participation in the treaty is indissolubly linked with
membership in an international organization of which the
State is not a member; when the treaty is regional in
scope; or when participation in a treaty i.s subject to other
preconditions. The Europelcm ConventIOn for the Pro
tection ofHuman Rights and Fundamental Freedoms, for
example, presupposes that all its contracting parties will
be member States of the Council of Europe, so that suc
cession to the Convention and its several Protocols is
impossible without membership of the organization.
Accordingly, when in 1968 Malawi asked for information
regarding the status of former dependent territories in
relation to the Convention, the Secretary-General of the
Council of Europe pointed out the association of the
Convention with membership of the Council of Europe.
Malawi then notified him, as depositary, that any legal
connexion with the Convention which devolved upon her

107 For some cases where a treaty does specifically make provi
sion for the participation of successor States in the treaty. see the
commentary to article 9.
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Article 13. Participation in treaties not yet
in force

1. Subject to paragraphs 2 and 3, a newly independent
State mllY, by a notification of succession, establish its
status as a contracting State to a multilateral treaty, which
at the date of the succession of States was not in force in
respect of the territory to which that succession of States
relates, if before that date the predecessor State had
become a contracting State.

2. Paragraph 1 does not apply if the object and lmrpose
of the treaty nre incompatible with the participation of the
successor State in that treaty.

3. When, under the terms of the treaty or by reason of the
limited number of the negotiating States and the object and
purpose of the treaty, the participation of any other State
in the treaty must be considered as requiring the consent I1'f
all the contracting States, the successor State may ~s

tablish its status ns a contracting State to the treaty only
with such consent.

4. When a treaty provides that a specified number of
parties shall be necessary for its entry into force, a newly
independent State which establishes its status as a contract
ing State to the treaty under paragraph 1 shall be reckoned
as a party for the purpose of that provision.

the negotiating States and the object and purpose of the
treaty must h~ considered as requiring the consent of all
the parties for the participation of any additional State.
In such cases, the paragraph provides that the consent of
all the parties to the treaty is required.
(14) The application of the article to constituent instru
ments of international organizations and to treaties con
cluded within an international organization being subject
to the general provision of article 4, it is unnecessary to
cover the ;,oint again here.

Commentary

(1) The present article, which parallels article 12, deals
with the participation of a newly independent State in a
multilateral treaty not yet in force at the date of the suc
cession of States, but in respect of which at that date the
predecessor State had established its consent to be bound
with reference to the territory in question. In other words,
the article regulates the successor State's participation in
a multilateral treaty in cases when, at the date of the
succession, the predecessor State although not an actual
"party" to the treaty was a "contracting State",17°

(2) A substantial interval of time not infrequently elapses
between the expression by a State of its consent to be
bound by a treaty and the entry into force of the treaty.
This is almost inevitable where the treaty provides that
it shall not enter into force until a specified number of
States shall have established their consent to be bound.
In such cases, at the date qf a succession of States, a pre-

170 For the meaning in the present draft of the terms "contracting
State" and "party", see article 2, sub-paragraphs l(k)"and 1(/), of
these draft articles and article 2, sub-paragraphs 1(/) and 1(g), of
the Vienna Convention on the Law of Treaties.

by reason of the United Kingdom's ratification should
now be regarded as terminated.loa Clearly, in cases such
as this the need for a party to be a member of an interna
tional organization will operate as a bar to succession to
the treaty by States not eligible for membership, the reason
being that succession to the treaty by the newly independ
ent State concerned is, in the particular circumstances,
really incompatible with the regional object and purpose
of the treaty.

(12) Thirdly, as already indicated,loD an important dis
tinction-analogous to that made in article 20, para
graph 2, of the Vienna Convention on the Law ofTreaties
-has to be made in the present context between treaties
drawn up by a limited number of States and other multi
lateral treaties. In the context of the admissibility of
reservations the Commission and the United Nations
Conference on the Law of Treaties took the view thet the
limited number of the negotiating States may show that
the application of the provisions of the treaty in their
entirety between all the parties is intended to be an essen
tial condition of the consent of anyone of them to be
bound by it. They did not think this to be by itself conclu
siveindication ofsuch an intention, butdid consider thatthe
limited number of the negotiating States combined with
the object and purpose ofa particular treaty would suffice
to establish such an intention. The limited number of the
negotiating States combined with the object and purpose
of the treaty may similarly establish an intention to COIl

fine the circle of possible parties to the negotiating States.
In this case it seems logical also to conclude that the parti
cipation of a successor State in the treaty should be sub
ject to the concurrence of all the parties. Sometimes these
treaties may be constituent instruments of a limited inter
national organisation or treaties adopted within such an
organization, in which case the matter will be covered by
the general reservation in article 4. But there are other
cases where these factors are not present and in these
cases the Commission considered that an exception must
be made to the successor State's option to consider itself
a party to a multilateral treaty. The appropriate rule must
then be that a successor State may consider itself a party
to a restricted multilateral treaty of this type only with the
consent of all the parties.

(13) Having regard to the various considerations set out
in the preceding paragraphs, the present article lays down
in paragraph 1, as the general rule for multilateral treaties,
that a newly independent State is entitled to establish its
status as a party, by a notification of succession, to any
multilateral treaty which at the date of the succession was
in force in respect of the territory to which the succession
of States relates, subject to the exceptions provided for in
paragraphs 2 and 3 of the article. Paragraph 2 then excepts
from the general rule cases where it would be incompat
ible with the object and purpose of the treaty to allow the
newly independent State to become a party. Paragraph 3
further excepts from the general rule any treaty which
under its own terms or by reason of the limited number of

168 See M.-A. Bissen, The British Year book of International Law,
1968-1969 (London, Oxford University Press, 1970), vol. 43, pp. 190
192.

169 See para. 2 above.



m These two States did so at dates before the Conventions in
question had come into force.

175 Protocol relating to a Certain Case of Statelessness (1930). See
United Nations, Multilateral Treatie~·... 1971 (op. cit.), p. 410.

176 Yearbook of the International Law Commission, 1962, vol. II,
pp. 123-124, document AleNA/ISO, para. 143.

177 Notification of succession.
178 See Yearbook of tile International Law Commission, 1962,

vol. II, p. 124, document A/CNA/150, para 143.

·~_..... -,_ ..._.__:.::::---~-=~,
Conventions on the Territorinl Sen nnd O)ntiguous Zone, on the \
High Sens, and on Fishing, which do nat contnin any territorial
applicntion cla"~es. Nigeria nnd Sierr~l Leone have recognized II

themselves as bound by these ratificotions.m It may also be men-
tioned that Pakistnn in 1953 spontnntously informed the Secretnry-
General thnt it was bound br the n(~tion of the United Kingdom
in respect of a Lengue treaty 17~ wh:ch wus not yet in force. l7G

So far as is known te the Commission, other States have
not questioned the propriety of the Secretary-General's
practice in this matter or the validity of the notifications of
succession in the above-mentioned cases. On the contrary,
as will appear in the following paragraph, the Commis
sionis of the opinion that they must be considered to have
accepted it.

(6) This conclusion raises a further related question.
Should the newly independent State's notification of
succession be counted for the purpose of aggregating the
necessary number of parties to bring the convention into
force when the final clauses of th:~ convention make the
entry into force dependent on a specified number of sig
natures, ratifications, etc. ? The Secretariat m~morandum
of 1962 referring to the point said that in his circular note
announcing the deposit of the twenty-second instrument
in respect of the 1958 Convention on the High Seas, the
Secretary-General had "counted the declarations 177 of
Nigeria and Sierra Leone toward the number of twenty-
twO".178 Since then, the entry into force of the Convention
on the Territorial Sea and Contiguous Zone has been
notified by the Secretary-General on the basis of counting
notifications of succession by the S;lme two States towards
the required total of twenty-two; and also that of the
Convention on Fishing and Conservation of the Living
Resources of the High Seas on the basis of notifications of
succession by three new States. The practice of the Secre
tary-General as depositary therefore seems settled in favour
of treating the notifications of succession of newly inde-
pendent States as in all respects equivalent to a ratifica-
tio,:}, accession, etc., for the ,purpose of treaty provisions
prescribing a specified number of parties for the entry into
force of the treaty. So far as is known, no State has ques-
tioned the propriety of the Secretary-General's practice
with respect to these important treaties.

(7) The final clauses here in question normally refer
expressly to the deposit of a specified number of instru-
ments of ratification or accession or, as the case may be,
of acceptance or approval I by States to which participa
tion is open under the terms of the treaty. Accordingly, to
count notifications of succession for the purpose of arriv
ing at the prescribed toml number may be represented as
modifying in some degree the- application of the final
clauses of the treaty. But any such modification that may
occur results from the impact of the general law of suc
cession of States upon the treaty, and this general law the

171 See above, commentary to article 12, para. 6.
172 Yearbook of the Illternational Law Commission, 1962, vol. II,

p. 122, document A/CNA/1S0, para. 134. The International Law
Association, it may be added, formulated the criterion as follows:
a treaty which was "internationally in force with respect to the entity
or territory correspondin~ with it prior to independence ... " (Inter
national Law Association, Report of the Fifty-third Conference,
Buenos Aires, 1968 (London, 1969), p. ~96 [Interim Report of the
Committee on the Succession of New States to the Treaties and
Certain Other Obligations of their Predecessors].

173 For example, Zaire [Congo Republic (LeopoldviIle)l did not
consider itself bound by the Convention on the Privileges and
Immunities of the United Nations on this ground (Ye~rbpok of tile
International Law Commission, 1962, vol. II, p. 1l~, document
A/CNA/lSO, para. 74); nor did the Ivory Coast with re&ard to the
1953 Convention on the Political Rights of Women (ibid., p. 116,
para 83.)
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decessor State may have expressed its consent to be bound,
by an net ofconsent extending to the territory to which the
succession relates, without the treaty's having yet come
into force.

(3) As already inaicated,17l the right of option. of a newly
independent State to participate on its own behalf as a
separate party in a multilateral treaty, under the law of
succession, is based in the legal nexus formerly established
by the predecessor State between the treaty and the terri"
tory. The treaty must be illtemationally applicable, at the
date of the succession of States, to the territory which
afterwards becomes the territory of the successor State.
(4) Sometimes this criter.ion is expressed in terms that
might appear to require the actual previous application of
the treaty in respect of the territory which becomes the
successor State's territory. Indeed, the letter addressed by
the Secretary-General to a newly independent State draw"
ing its attention to the treaties of which he is the depos
itary used the expression "multilateral treaties applied*
in [the] territory".172 In a few cases, newly independent
States have also replied that they did not consider them
selves to be bound by a particular treaty for the reason that
it had not been applie: to their territory before independ
ence.173 These States seem, however, to have been con
cerned more to explain their reasons for not accepting the
treaty than to raise a question as to their right to accept
it if they had so wished.

(5) It also seems clear that in his letter the Secretary
General intended by his words to indicate treaties inter
nationally applicable, rather than actually applied, in
respect of the successor State's territory. Indeed, in thp.
Secretariat memorandum "Succession of States in relation
to general multilateral treaties of which the Secretary
General is the depositary" the practice on the matter, as
established by 1962, was summarized as follows:

The lists of treaties sent to new States have since 19S8 included not
only treaties which are in force, but also treaties which are not yet
in force,· in respect of which the predecessor State has taken final
action to become bound and to extend the treaty to the territory
which has later become independent France in 1954 ratified and
Belgium in 1958 acceded to the 1953 Opium Protocol, which is
not yet in force; both countries also notified the Secretary-General
of the extension of the Protocol to their dependent territories.
Cameroon, the Central African Republic, the Congo (Brazzaville),
the Congo (Leopoldville) and the Ivory Coast have recogni7.ed
themselves as bound by the instruments deposited by their respective
predecessors. In March 1960 the United Kingdom ratified the 19S8
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Commentary

States relates, the successor State mny ratify the treaty
and thereby establish its statu§:

(a) As a party, subject to the provisions of article 12,
paragrnphs 2. ami 3;

(b) As a contracting State, subject to the provisions of
article 13, paragraphs 2, 3 and 4.

2. Asuccessor State may estabU~h its status as a party or,
as the cllse may be, contracting State to a multilateral
treaty bj' acceptance ur approval under conditions similar
to those which Ilpply to ratification.

(1) The view has been expressed in the commentaries to
art;cles 12 and 13 that a newly independent State inherits a
right, ifit wishes, to become a party or contracting State in
its own name to a multilateral treaty in virtue of the legal
nexus established between t~e territory and the treaty by
the acts of the predecessor State. As indicated in those
commentaries, a well established practice already exists
which recognizes the option of the successor State to
become a party or a contracting State on the basis of its
predecessor's having established its consent to be bound,
irrespective of whether the treaty was actually in force at
the moment of the succession of States. The present
article deals with the case of a predecessor State's signa
ture which was still subject to ratification, acceptance or
approval when the succession of States occurred.

(~) There is, of course, an important difference between
the position of a State which has definitely committed
itself to be bound by a treaty and one which has merely
signed it subject to ratification, acceptance or approval.
The question, therefore, arises whether a predecessor
State's signature, still subject to ratification, acceptance
or approval, creates a sufficient legal nexus between the
treaty and the territory concerned on the basis of which a
successor State may be entitled to participate in a multi
lateral treaty under the law of succession. The Secretariat
memorandum "Succession of States in relation to general
multilateral treaties of which the Secretary-General is the
depositary" of 1962 m.ade the following comment on this
point:

The lists of treaties sent to new States have not included any
treaties which have been only signed, but not ratified, by prede
cessor States. No case has yet arisen in practice in which a new
State, in reliance on a signature by its predecessor, has submitted for
deposit an instrument of ratification to a treaty. There is considerable
practice to the effect that a new State can inherit the legal conse
quences of a ratification by its predecessor of a treaty which is not
yet in force; but it is not yet clear whether the new Stale can inherit
the legal consequences of a simple signature of a treaty which is
subject to ratification. The case presents some practical importance,
since numerous L~aglle of Nations treaties, som,~ of which were
signed, but never ratified, by France, the United Kingdom, etc.,
art: not now open to accession by new States, and new States have
sometimes indicated an interest in becoming parties to those
treaties.180

negotiating States must be assumed to have accepted as
supplementing the treutt. Nor is the modification involved
in counting u notification of succession as relevant in
connexion with these treuty clauses much greater than
that involved in admitting that newly independent States
may become separate parties to the treaty by notifications
for which the final clauses make no provisionj and the
practice of ac!mitting notifications of succession for this
purpose in now well settled. Moreover, to count the noti"
fication of a successor State as equivalent to a ratification,
accession. acceptance, or approval would seem to be in
c'i')nformity with the general intention of the clauses here
in question, for the intention of these clauses is essentially
to ensure that a certain number of States shall have defi"
nitively accepted the obligations of the treaty before they
be'come binding on anyone 8tate.17O To adopt the con
trmy position \",ould almost mean to assume that a newly
independent State is not to be considered as sufficiently
detlt!:hed from its predecessor to ')e counted as a separate
unit in giving effect to that intention. But such an assump"
tion hardly appears compatible with the principles of self"
determination, independence and equality. The Commis"
sian conclud,~d, therefore, that the present article should
state the law in terms which accord with these consider"
ations and with the Secretal'y-General's depositary prac
tice, as now firmly established.

(8) In the light of the foregoing, the Commission decided
to model the provisions of paragraphs 1, 2 and 3 of this
article along the lines of the corresponding provisions of
article 12 with the adjustments required by the present
context. Consequently paragraphs 1, 2 and 3 of article 13
are identical to paragraphs 1,2 and 3 of article 12, except
that: (a) the words "its status as a party" are replaced in
paragraphs 1 and 3 by the words "its status as a contract
ing State"; (b) the words "was in force" are replaced in
paragraph 1 by the words "was not in force"; and (c) the
words "if before that date the predecessor State had
become a contracting State" are added at the end of
paragraph I.

(9) Lastly, paragraph 4 makes a notificatio: of success
ion by a newly independent State as equivalent to a
definitive signature, ratification, etc., for the entry into
force of the treaty, in accordance with the conclusion
reached above.

Article 14. Ratification, acceptance Qr approval
ofa r,l'eaty signed by the predecessor State

119 The Committee on the Succession of New States of the Inter
national Law Association in un explanatory note accompanying the
draft resolution submitted to the Buenos Aires Conference in 1968
took liP a position which led it to a conclusion opposite to that
proposed in the present article (International Law Association,
Report of the Fifty-third Conference, Buenos Aires, 1968 (London,
1969), pp. 602·603 [Interim Report of the Committee on the Suc-
cession of New States to the Treaties and Certain Other Obligations, 180 Yearbook of the International Law Commission, 1962, vol. II,
of their Predecessors, Notes]). p. 124, document A/CN.4/150, para. 151.

1. If before the date of the succession of S~'1tes, the
predecessor State signed a multilateral treaty subject to
ratification and by the signature intended that the trel:ty'
should extend to the territory to which the succesfokm '.Ii



(3) A pos:""le point of view might be that in such a case
the conditions do not exist for the transmission of any
obligation or right from a predecessor ~o a successor
State.181 The predecessor did not have any definitive
obligations or rights under the treaty at the moment ofthe
succession of States) nor were any such obligations or
rights then applicable with respect to the successor State's
territory. As the International Court of Justice has stated
on several occasions)lse a signature subject to ratification)
acceptance or approval does not bind the State. This is
also the law codified by article 14 of the Vienna Conven
tion on the Law of Treaties.

(4) On the other hand" the opinion of the International
Court of Justice both on Reservations to the Convention
on the Prevention and Punishment of the Crime of
Genocide lS3 and article 18 of the Vienna Convention on
the Law of Treaties do recognize that a signature subject
to ratification creates for the signatory State certain
limited obligations of good faith and a certain legal nexus
in relation to the treaty. Thus) it seems possible to justify
the recognition of the option ofa newly independent State
to establish its consent to be bound by n. treaty in vinue of
its predecessor's bare signature of the treaty subject to
ratification) acceptance or approval.

(5) This solution, the most favourable both to successor
States and to the effectiveness of multilateral treaties, is
the one embodied in the present article) no~ vithstanding
doubts expressed by some members of the Commission as
to its justification. The article has been included in the
draft to enable Governments to express their views on the
matter so that the Commission may reach a clear con
clusion on this point when it undertakes its revision of
the present draft. If the opposite solution were adopted the
practical difference would appear to be marginal, because
occasions for the exercise of the right provided for in the
article are likely to be rare. Moreover, not only is the
number of possible cases likely to be small but in many
cases the treaty will normally be open to accession by the
newly independent State. The question had a special
interest some years ago in relation to certain League of
'Nations treaties, but the participation of newly independ
ent States in those treaties ceased to present any problem
as a result of the adoption by the General Assembly of its
resolution 1903 (XVIII) of 18 November 1963, following
the study of the problem made by the Intemational Law
Commission in its 1963 report to the Assembly.184

181 This seems to have been the view on the matter taken by the
International Law Association's Committee on the Succession of
New States. It should be recalled, however, that the Asscciation
took ~he position that a legal nexus existed between the treaty. and
the territory when the treaty was ill force in respect of the terntory
at the date of succession of States (see foot-note 172 above). From
this standpoint it was consistent for the Association to consider
that a legal nexus did not exist on the basis of a bare predecessor
State's signature subject to ratification, acceptance or approval.

182 For example, in the North Sea Continental Shelf Cases
(I.C.J. Reports 1969, p. 3).

183 I.C.!. Reports 1951, p. 28.
184 Official Records of the General Assembly, Eighteenth Session,

Supplement No.9 (A/5509), pp. 30 et seq., paras. 18-50 (Yearbook
of the Intemational Law Commission, 1963, vol. II, pp. 217 et seq.,
document A/5509, paras. 18-50).
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(6) The question. however, is n general one and some
members of the Commission felt that the po~sibility of a
successor State's liberty to ratify a treaty on the basis of
its prt;decessor's signature assuming importance in future
in connexion with multilateral treaties could not be
altogether excluded. In its 1963 report to the General
Assembly, the Commission merely noted the existence of
the problem without expressing any opinion upon it.
Similarly, although it has not been the practice of the
Secretary~General to include in the lists of treaties sent to
successor States any treaty merely signed and not ratified
by the predecessor State) the passage cited from the
Secretari~t memorandum lS5 seems to leave open the
question :htther a successor State is entitled to ratify
such a treaty.
(7) In the light of the above considerations, the present
article provides that, if before the date of the succession
ofStates, the predecessor State signed a multilateral treaty
subject to ratification) acceptanc~ or approval, and by the
signature intended that the treaty should extend to the
territory to which the succession of States relates, the
newly indepl:ndent State may ratify, accept or approve the
treaty and thereby establish its status as a "party" if the
treaty was in force, or as a "contracting State" if the
treaty was not yet in force.
(8) Lastly, the Commission considered that even on the
assumption of the adoption of this article, it would not be
appropriate to regard the successor State as bound by the
obligation of good faith <contained in article 18 of the
Vienna Convention until it had at least established its
consent to be bound and become a contracting State. In
other words, the recognition of a successor State's right
to ratify, etc., a treaty on the basis of its predecessor's
signature ought not to have the result of bringing the
successor State within article 18, sub-paragraph (a), of the
Vienna Convention.

Article 15. Reservations

1. When a newly independent State establishes its
status as a party or as a contracting State to a multi
lateral treaty by a notification of succ~ssion, it shall be
considered as maintaining any reservation which was
applicable in respect of the territory in question at the date
of the succession of States unless:

(a) In notifying its succession to the treaty, it expresses
a contrary intention or formulates a llew reservation which
relates to the same subject matter and is incompatible witb
the said reservation; or

(b) The said reservation must be considered as applicable
only ilt relation to the predecessor State.

2. When establishing its status as a party or a contract
ing State to a multilateral treaty under article 12 or 13, a
newly independent State may formulate a new reservation
unless:

(a) The reservatiml is prohibited by the treaty;
(b) The treaty provides that only specified reservations,

which do not include the reservation in question, may be
made; or

185 See para. 2 above.
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(0) In cases not falling under sub~paragraphs (a) and
(b), the reservation Is Incumpntlble with the object ami
purpose of the treaty.

3. (a) When a newly Independent State formulates a
new reservation In conrormlt1 with the preceding parl1grnph
tlte rules set out in articles 20, 21, 22 and article 23,
pllragl'aphs 1 and 4, of the VleUllll Convention on the Law of
Treaties apply.

(b) Howevcr, in the case of a trcaty falling under the
rules set out in paragraph 2 of article 20 of that Convention,
no objection may bc formulated by a newly independent
State to a reservation which ha~ bcen accepted by all thc
parties to the treaty.

Commel/tary

(1) The general rules of international law governing
reservations to multilateral treaties are now to be found
stated in articles 19~23 of the Vienna Convention on the
Law of Treaties. Under those articles, in the event of a
succession, the predecessor State may be u State which has
formulated a reservatioll, with or without objection from
other States, or which has itself accepted or objected to
the reservation of another State. Those articles at the
same time provide for the withdrawal of reservations and
also of objections to reservations. The question then
arises as to the position of the successor State in regard to
reservations, acceptances and objections.

(2) Whenever a newly independent State is to be con
sidered as a party to a multilateral treaty, under the law of
successioll, pure logic would seem to require that it
should step into the shoes of its predecessor under the
treaty in all respects as at the date of the successiol/. In
other words, the successor State should inherit the reserva
tions, acceptances and objections of its predecessor
exactly as they stood at the date of succession; but it
would also remain free to withdraw, iI/ regard to itself,
the reservation or objection which it had inherited.
Conversely, wilenever a successor St~te becomes a party
not by the law of succession but by an independent act
establishing its consent to be bound, logic would indicate
that it should be wholli responsible for its own reserva
tions, acceptances and objections, and that its relation to
any reservations, acceptances and objections of its
predecessor t>hould be the same as that of any other new
party of the treaty. The practice in regard to reservatillns,
while it correspol1ds in some measure to the logical
principles set out in this paragraph, will be found not to
be wholly consistent with them.

(3) The Secretariat studies entitled I<Succession of
States to multilateral treaties" 186 contain some evidence
of practice in regard to reservations. Some cases concern
the Berne Convention for the Protection of Literary and
Artistic Works. Thus, the United Kingdom made a
reservation to the Berlin Act (1908) regarding retroactivity
on behalf of itself and all its dependent territories with
the exception of Canada; France, on behalf of itself and
all its territories, made a reservation to the same Conven-

186 See above, sect. A, para. 24.
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tion rcgnrding works of applied nrt i nnd the Netherlamls
nlso made three sepnrnte reservntions to that Convention
on behnlfboth of herself and the Netherlands East Indies.
Each of these three States omitted their reservntions when
adhering to Inter texts: the United Kingdom nnd the
Netherlands when becoming parties to the Rome Act of
1928 and France when becoming n party to the Brussels
Act of 1948. In aIt the cases of succession occurrinj.! in
respect of these three States, the Swiss Government llS

depositnfy hns trcated the successor State as inheriting
such of its predecessor's reservations as were binding
upon the successor's territory in reh\tion to each par~

ticular Convention at the date of independence. More~

over; in these cases the Swiss Government appears to
have regarded the inheritance of the reservations, when it
occurred, as automatic and not dependent upon any
"confirmation" of the reservation by the succes~or State.I8?

Another case reiutes to the Geneva Humanitarian Con
ventions of which the Swiss Government is also the
depositary. No mention is made of reservations in the
final clauses of these Conventions, but reservations have
been formulated by a considerable number of States.188

Among these reservations is one made by the United
Kingdom with respect to article 68, paragraph 2, of the
Geneva Convention relative to the Protection of Civilian
Persons in Time of War (1949).180 Five newly independent
States, to which this Convention was formerly applicable
as dependent territories of the United Kingdom, have
notified the depositary that they consider themselves as
continuing to be bou'ld by that Convention in virtue of its
ratification by the United Kingdom.loo The notifications
of these States do not refer explicitly to the United King
dom's reservation. The point of departure for all these
States was however that the Convention had been made
applicable to their territories by the United Kingdom
prior to independence; and that application was clearly
then subject to the United Kingdom's reservation.
Moreover, four of the States concerned expressly referred
in their notifications to the United Kingdom's ratification
of the Convention, and of that "ratification" the reserva
tion was an integral part. As a matter of law, it would
seem that the States concerned, in the absence of any
indicatjon of their withdrawal of their predecessor's
reservation, must be presumed to have intended the
treaty to continue to apply to their territory on the same
hasis as it did before independence, i.e. subject to the
reservation. It is also not without relevance that the
same depositary Government, when acting as depositary
of the Berne Convention for the Protection of Literary
and Artistic Works and subsequent Acts of revision,
seems to have assumed that reservations are inherited
automatically in cases of succession in the absence of any
evidence of their withdrawal.

(4) The practice of successor States in regard to treaties
for which the Secretary-General is the depositary appears

181 Yearbook of the Internatiollal Law Commissioll, 1968, vol. II,
pp. 24-25, document A/CNA/200 and Add.l-2, paras. 86-92.

188 Ibid., p. 35, para. 138.
189 United Nations, Treaty Series, vol. 75, p. 287.
190 Yearbook of the Internatiollal Law Commission, 1968, vol. II

pp. 41-42, document A/CNA/200 and Add.I-2, paras. 170-174.
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to have been fnirly flexible.1lIl They have sometimes
exercised their right to become a party by depositing an
instrument of accession and sometimes by transmitting
to the Secretary-General a unolificntion of succession".
When becoming a party by accession, a new State has in
some cases repeated a reservation made by its predecessor
nnd applicable to the territory before independcnce.102

In such a cnse the reservation is, of course, to be regarded
as an entirely new reservation so far l\S concerns the
newly independent State, and the general law governing
reservations to multilateral treaties has to be applied to it
accordingly llS from the date when the'feservation is made.
It is only in Cllses of notificntion of succession that pro
blems arise.

(5) Equally, when transmitting a notification of suc
cession newly independent States have not infrequently
repeated or expressly maintained a reservation made by
their predecessor; especially in cases where their pre
decessor had made the reservatiun at the time of "extend
ing" the treaty to their territory. Thus, Jamaica, in noti
fying its usuccession" to the Convention relating to the
Status of Refugees (1951), repeated textually a reservation
which had been made by the United Kingdom specifically
with reference to its territory; 103 and Cyprus and Cambia
expressly confirmed their maintenance of that same
reservation which had likewise been made applicable to
each of their territories.IN Other examples are the repeti~

tion by Malta of a United Kingdom objection to a
reservation to the 1961 Vienna Convention on Diplomatic
Relations; lOS by Trinidad and Tobago of a United King~

dom reservation to the International Convention to
Facilitate the Importation of Commercial Samples and
Advertising Material (1952) made specifically for Trinidad
and Tobago; 190 and by Cyprus, Jamaica and Sierra
Leone of United Kingdom reservations made to the 1949
Convention on Road Traffic, with annexes.107 In the last
mentioned case, Cyprus and Jamaica omitted from the
lepeated reservation a territorial application clause
irrelevant to their own circumstances.

(6) It is, no doubt, desirable that a State, on giving notice
of succession, should at the same time specify its inten~

tions in regard to its predecessor's reservations. But it
would be going too far to conclude from the practice
mentioned in the preceding paragraph that, if a reserva .
tion is not repeated at the time of giving notice of suc~

cession, it does not pass to the successor State. Indeed, in
certain other cases successor States seem to have assumed

191 United Nations, Mul/ila/eral treaties ... 1971 (op. cit.) and
United Nations, Mliitilateral treaties ill respect of wllicll ti,e Secre
tary-General performs depositary functions, AnI/ex: Final Clauses
(United Nations publication, Sales No. E.68.V.4).

192 For example, in acceding to the Additional Protocol to the
Convention concerning Customs Facilities for Touring, relating
to the Importation of Tourist Publicity Documents and Matel'ial
(1954), Uganda and the United Republic of Tanzania repeated a
reservation which had been made by the United Kingdom speci
fically for those territories. Sce United Nations, Multi/ateraltreaties
... 1971 (op. cit.), pp. 232-233.

193 Ibid., p. 93.
19( Ibid.• pp. 91 and 92 respectively.
195 Ibid., p. 51.
196 Ibid., PP. 224 and 225.
197 Ibid., pp. 251, 252 and 253 respectively.

the contrnry. Thus, both Rwanda and Malta trnnsmittc1
notifications of succession to the Custmlls Convention 011
the Temporary Importation of Privl\te Road Vehicles
(1954), without referring to the reservations which hud
been made by their respective predeCeStl0rs, Belgium and
the United Kingdom. Rwanda, some two months ufter
giving notice of succession, informed the Secretary
General that it did not intend to maintain Belgium's
reservutions.198 Malta, also after an intt'rval of some
weeks, similarly informed the Secretary-General.199 Both
these States acted in the same manner in regard to their
predecessors' reservations to the Convention Concerning
Customs Facilities for Touring (1954).200 B,')th would
therefore seem to have thought that a predece:,sor's
reservations would continue to be applicable unless dis
claimed by the successor. The same view of the law was
evidently taken by the Office of Legal Affairs of the
Secretariat in its Memorandum to the Regional Re
presentative of the United Nations High Commiss~oner

for Refugees on the succession by Jamaica to rights and
obligations under the Convention relating to the Status
of Refugees (1951).201 The Swiss Government202 also
appears to have acted on the assumption that reservations
are applicable automatically with respect to a successor
State in the absence of any indication of their withdrawal
by it when or after giving notice of succession.

(7) Mention must now be made of some recent practice
regarding reservations in which the line between "suc
cession" and "accession" seems to have become somewhat
blurred. This practice concerns cases where a State has
given notice to the Secretary~General ofits "succession" to
a treaty and at the same time notified him of reservations
which are different from or additional to those formulated
by its predecessor. Thus, on 29 July 1968 Malta notified
the Secretary General 203 that, as successor to the United
Kingdom, she considered herself bound by the Additional
Protocol to the Convention cQncerning Customs Facilities
for Touring, relating to the Importation of Tourist
Publicity Documents and Material (1954), the application
of which had been extended to her territory, before in
dependence without any reservation whatever. Malta's
notification nevertheless contained a reservation on
article 3 of the Protocol, while article 14 provided that a
reservation was not to be admissible if within a period of
90 days it had been objected to by one-third of the in
terested States. Accordingly, in circulating the notification
of succession, the Secretary-General drew attention to the
reservation and to the provision in article 14 of the
Protocol; and Poland did in fact ob~".;~ to the reservation.
In the event, this was the only objection lodged against
~he reservation within the prescribed period and the
Secretary~General then formally notified the interested

198 Ibid., p. 236, foot-note 9.
199 Ibid., p. 237, foot-note l.O•
200 Ibid" p. 229, foot-notes 11 and 12.
201 See United Nations, Juridical Yearbook, 1963 (United Nations

publication, Salcs No. 65.V.3), pp. 181-182.
202 See para. 3 above. ,
203 Secretary-General's circular lctter of 16 August 1968 (C.N.123,

1968, Treaties-2).
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States of the acceptance of Malta's reservation in nccord
anc~ with article l4,2~

(8) On 25 February 1969 Botswana notified the Sec
retary-General 20:l that it regnrded itself as "continuing
to be bound" by the Convention of 1954 relating to the
Status of Stateless Persons to the same extent as the
United Kingdom was so bound in relation to the Bechuana
land Protectorate "subject, however, to the following
add:tional reservations": and it then formulated new
reservations to articles 31, 12 (1) and 7 (2) of the Con
vention, In circulating the notification, the Secretary
General reproduced the text of Botswana's new reserva
tions and at the same time informed the interested States
where they would find the text of the earlier reservations
made by the United Kingdom which Botswana was
maintaining,

(9) On 18 July 1969 Mauritius informed the Secretary
General 206 that it considered itself bound as from the
date of independence by the Convention on the Political
Rights of Women (1953), the appHcation of which had
been extended to its territory before independence. At the
same time, without any allusion to the reservations which
had b~n made to article 3 by the United Kingdom,
Mauritius formulated two reservations of its own to that
article. One ofthe:s~ (recruitment and conditions ofservice
in the armed forces) corresponded to a general reserva
tion made by the United Kingdom; the other (jury
service) had been made by the United Kingdom with
respect to certain territories but not with respel:t to
Mauritius itself. The Secretary-General, also making no
allusion to the previous reserv,ations of the UnitedlK.ing
dom, simply circulated the text of Mauritius' two reHerva
tions to the interested States.

(10) The most striking example is perhaps that of
Zambia's notification of its succession to the Convention
relating to the Status of Refugees (1951). By letter of
24 September 1969 Zambia transmitted to the Secretary
General an instrument of succession to this Convention
and an ingtrument of accession to another treaty, thereby
underlining its intention to be considered as a successor
State un relation to the 1951 Convention. In depositing
its notification of succession, Zambia made no allusion
to the reservations previously made by the United King
dom in respect of the Federation of Rhodesia and Nyasa
land. Instead, it referred to article 42 of the Convention,
which authorized reservations to certain articles, and
proceeded to formulate rebervations of its own to articles
17(2), 22(1), 26 and 28 as permitted by article 42. The
Secretary-General, in a letter to Zambia of 10 October
1969, then drew attention to the fact that its reservations
differed from those made by its predecessor State and
continued:

Therefore, it is the understanding of the Secrctary-Ge~eral that
the Government of Zambia, on declaring formally its succession
to the Convention in the instrument in question, decided to with-

2M Secretary-General's circular letter of 3 December 1968 (C.N.
182, 1968, Treaties4).

205 Secretary-General's circular letter of 21 May 1969 (C.N.80,
1969, Treaties-t).

208 Secretary-General's circular letter of II September 1969 (C.N.
168, 1969, Treaties-5).
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dm\\' tho old reservations pursuant to pamsmph 2 of nrticlo 42 of
tho Convention, nOlI expressed lis consent to continue to be bound
henceforth by tho Convention subject to the now reservations, the
latter reserl'atlotls to became effectll'e all tile tlC/te II'lIell tile)' 11'01//11

IIm'e dotle so, pl/rsl/atlt 10 tile pertltlellt prol'lsc'otls of tile COll\'lmtlOtl,
IIad tile)' beell formlliated all llccesslml." Accordingly, the said
reservations will tnke effect on the ninetieth day lifter the denoslt
of the instrument of succession by tho Government of ZlImbili,
that is to sny, on 23 December 1969,

The Secretary-General further said thnt nil interested
States were being informed of the deposit of the instrument
of succession and of the reservations.
(11) The practice examined ill the preceding paragraphs
appears to show unmistnkably that the Secretary-General
is now treating a newly independent State as entitled to
become a party to a treaty by "succession" to its pre
de~essor's participation in the treaty, and yet at the same
time to modify the conditions of that participation by
formulating new reservations.

(I2) A newly independent State's abandonment, express
or implied, of its predecessor's reservations is perfectly
consistent with the notion of "succession"; for a State
may withdraw a reservation at any time and a successor
State may equally do so at the moment of confirming its
"succession" to the treaty. The formulation of new or
revised reservations would appear, however, not very
consistent with the notion of a "succession" to the pre
decessor State's rights and obligations with respect to
the territory. But it docs appear compatible with the idea
that a successor State, by virtu~ simply of the previous
application of the treaty to its territory, is entitled to or has
a right to become a separate party in its own name. So far
as is known, no objection has been made by any State to
the practice in question or to the Secretary-General's
treatment of it. Nor is this surprising, since in most cases
it is equally open to the newly independent State to
become a party by "accession" when, subject to any
relevant provisions in the treaty, it would be entirely free
to formulate its own reservations. The Secretary-General's
treatment of the practice has the merit of flexibility and of
facilitating the participation of newly independent States
in multilateral treaties, while seeking to protect the rights
of other States under the general law of reservations.
(13) There remains the question of objections to reserva
tions, in regard to whieh the published practice is ex
tremely sparse. The series of Secretariat studies entitled
"Succession of States to multilateral treaties",207 apart
from a single mention of the existence of this question,
contains no reference to succession in respect of objections
to reserva~ions; nor is anything to be found in Materials
on succession ofStates.20B Even the information published
in Multilateral treaties in respect 0/ which the Secretary
General performs depositary functions 209 throws compara
tively little light on the practice in regard to objections to
reservations. In the case of the 1946 Convention on the
Privileges and Immunities of the United Nations, the

207 Yearbook 0/ the International Law Commission, 1968, vol. II
p. 1 document A/CNA/200 and Add.l-2; ibid.• 1969, vol. II, p. 23,
document A/CN.4/21O; and ibid., 1970, vol. II, p. 61, document
A/CN.4/225.

208 United Nations, Materials all Successioll 0/ States (op. cit.).
209 United Nations, Multilateral treaties ... 1971 (op. dt.).
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Uniled Kingdom lodged nn objection to the rescrvations of
ccrtain Slates regarding recourse to the Intcrnational
Court of Justice for the scttlcmcnt of disputcs, and sub
scquently a numbcr of hcr formcr dependent territorics
bccame partics by transmitting a notification ofsucccssion.
None of these newly independent States, it appcars, made
nny allusion to the United Kingdom's objection to those
reservations. Nor did Zairc, whcn it notified its succession
to the \948 Convention on the Prevcntion find Punishmcnt
of the Crime Genocide, make any allusion to Belgium's
objection to similar rescrvations formulated in rcgnrd to
this Convention. Again, the United Kingdom lodged l\

scries of formal objedtions to reservations formulated
by various States to the three 1958 Conventions on the
Territorial Sea and Contiguous Zone, on the High Seas
and on the Continental Shelf, and severnI of her former
dependent territories afterwards becan'~ parties to one or
other of these Conventions by transnutting a notification
of succession; but none of thcm apparently madc any
allusion to any of the Unitcd Kingdom's objections. Only
onc case has been found in which a successor State has
referred to its prcdecessor's comment upon another
State's reservation, and even this was not, strictly speaking,
a case of an "objection" to a reservation. In ratifying the
Vienna Convention on Diplomatic Relations the United
Kingdom declared that it did not regard statements which
had been made by three Socialist States with reference to
article II, paragraph I (size of a diplomatic mission), as
modifying any rights or obligations under this paragraph.
Malta, an ex-United Kingdom dependency which became
a party by succession, repeated the terms of this declara
tion in its notification ofsuccession.210

(l4) According to the provisions of the Vienna Conven
tion on the Law of Treaties concerning objections to
rescrvations (article 20, paragraph 4 (b), in conjunction
with article 21, paragraph 3),211 unless the objecting State
has definitely indicated that by its objection it means to
stop the entry into force of the treaty as between the two
States, the legal position created as between the two States
by an objection to a reservation is much the same as if no
objection had been lodged. But, if an objection has been
accompanied by an indication that it is to preclude the
entry into force of the treaty as between the objecting
State and the reserving State, the treaty will not have been
in force at all in respect of the successor State's territory
at the date of the succession of States il/ relation to the
reserving State. The evidence of practice, however, does
not seem to indicate any great concern on the part of
newly independent States with the objections of their
predecessor to reservations formulated by other States.
The simplest course might be to treat an objection as
particular to the objecting predecessor State and to leave
it to the successor State to lodge its own objections to
reservations which are already to be found in the ratifica ft

tions, accessions, etc., of other States when it notifies its
succession.

210 Ibid., p. 53.
211 This rule dol'.5 not apply in the case of constituent instruments

of international organizations or in that of treatit'.5 concluded be
tween a "limited number ofStates"within the meaning ofparagraph 2
of Article 20.

(15) In the light of the considcrations in the foregl'ing
paragrnphs lind ha"~ilg regnrd to the nnture of modern
multi/nteral treaties nnd to the system of law governing
reservntions in nrticlcs ]9 to 23 of the Vienna Convention
on the Law of Treaties, the Commission decided to adopt
a pragmatic and flcxible appronch to the trcatment of
reservations and objections thereto in the context of the
present drnft nrtic]es on succession of States in respect of
treaties. When n newly independent State trnnsmits a
notilicntion of succession, this mny clearly be interpreted
as nn expression of a wish to be considered as a party to
the treaty on the same conditions in all respects as its
predecessor. But once it is accepted that succession in
respect of treaties does not occur automatically but is
dependent on an act of will by the successor State, the
way is open for the law to regulate the conditions under
which that act of will is to become effective.

(16) Since the general rule is that a reservation may be
withdrawn unilaterally and at any time, the question
whether a predecessor State's reservation attaches to a
successor State WOUld seem to be simply a matter of the
latter's intention at the time of g:ving notice of succession.
If the successor State expressly maintains them, the answer
is clear. If it is silent on the point, the question is whether
there should be a presumption in favour of an intention
to maintain the reservations except such as by their very
nature are applicable exclusively with respect to the
predecessor State. The Commission cOllcluded that for
various reasons such a presumption [,hould be made.
First, the presumption of nn intcntior\ to maintain the
reservations was indicated by the very concept of suc
cession to the predecessor's treaties. Secondly, a State is in
general not to be understood as having undertaken more
onerous obligations unless it has unmistakably indicated
an intention to do so; and to treat a successor State, on the
basis of its mere silence, as having dropped its prede
cessor's reservations would be, to impose upon it a more
onerous obligation. Thirdly, if presumption in favour of
maintaining reservations were not to be made, the actual
intention of the successor State might be irrevocably
defeated; whereas, if it were made and the presumption
did not correspond to the successor State's intention, the
latter could always redress the matter by withdrawing
the reservations. Paragraph 1 of the present article
accordingly lays down that a notification of succession
shall be considered as subject to the predecessor State's
reservation, unless: (a) a contrary intention is expressed
by the successor State (sub-paragraph a) ; (b) the successor
State formulates a new reservation which relates to the
same subject matter and is incompatible with the pre
decessor State's reservation (sub-paragraph a); (c) the
predecessor State's reservation must be considered as
applicable only in relation to itself (sub-paragraph b).212
In the case of these exceptions the presumption of an
intention to maintain the predecessor State's reservation
is thus negatived.

(17) Paragraph 2 of the article provides for the case
where the successor State formulates new reservations of

212 Examples of reservations appropriate only in relation to the
predecessor State are United Kingdom reservations regarding the
extension of the treaty to dependent territories.
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its own when establishing its status as a r .Irty or a con
tracting State to l\ multilateral trenty under articles 12 or
13 of the present drnft articles. Logically. as alrendy
pointed out, there mny be said to be some inconsistency
in claiming to become a party or a contrncting State in
virtue of the predecessor's net nnd in the snme breath
establish a position in relntion to the treaty dillcrent from
that of the predecessor. The nlternntives would seem to
be either (a) to decline to regard nny notilicntion of suc
cession mnde subject to new reservntions us n true ins
trument of succession nnd to treat it in lnw ns n cnse of
accession, or (b) to nccept it ns having the chnrncter of n
succession but at the same time apply to it the Inw govem
ing reservations as if it were a wholly new expression of
consent to be bound by the treaty. The latter alternative
is the one embodied in paragraph 2 of this article. It
corresponds to the practice of the Secretary-General as
depositary, and it has the advantage of making the posi
tion of a newly independent State, anxious to continue
the participation of its territory in the regime of the treaty,
as flexible as possible. It may also ease the position of a
newly independent State in any case where the treaty is
not, for technical reasons, open to its participation by
any other procedure than succession. Of course, tile pos
sibility for a successor State to formulate new reservations
in a notification of succession is subject to the limitations
of the general law governing the formulation of reserva
tions by any State, namely by article 19 of the Vienna
Convention on the Law ofTreaties whose sub-paragraphs
(0), (b) and (c) are incorporated in paragraph 2 of the
present article.
(18) Sub-paragraph 3 (a) of article 15 goes on to lay
down that when a newly independent State formulates a
new reservation in conformity with paragraph 2 of the
article, the rules set out in articles 20, 21. 22 and 23, para
graphs 1 and 4, 213 of the Vienna Convention on the Law
ofTreaties apply. In other words, the general law oftreaties
concerning acceptance of and objections to reservations,
legal effects of reservations and of objections to reserva
tions, withdrawal of reservations and of objections to
reservations, and relevant rules of the procedure regarding
reservation will be applicable. Although some opposition
was expressed to the method of drafting by reference, the
Commission decided to follow that method because to
reproduce in the paragraph all the provisions in question
would have rendered article 15 very long and heavy. The
Commission also took into account the fact that the pre
sent draft articles was intended to complement the articles
on the general law of treaties contained in the Vienna Con
vention and to form part of a coherent codification of the
whole law of treaties. At any rate, the references to the
Vienna Convention in the present article will give an
opportunity to Governments to express their views on the
whole question of drafting by reference in the context of
codification.
(19) Lastly, sub-paragraph 3 (b) deals with a specific
case, namely when the predecessor State itselfhas "accept
ed" the reservation and all other State parties have done
likewise, in the context of a multilateral treaty of the kind

213 Paragraphs 2 and 3 of article 23 of the Vienna Convention are
irrelevant in the present context.
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envisaged in article 20, paragraph 2, ofthe Vienna Conven
tion on the Law ofTreaties. In such a case, it would seem
inndmissible to allow a successor State to object to n
reservntion alrendy formulated and nccepted ami thereb)'
e.'\;clude the reserl'ing State from participation ill the
treaty. If thM were allowed, it would be to empower n
successor State, in eITect. to compel the withdrawal from
a treaty of n State which wns already n party. In order to
rule out nny such possibility, parngmph 3 (b) provides
that in cnses falling under article 20. parngrnph 2, of the
Vienna Convention no objection may be formulated by n
newly independent State to n reservntion which has been
nccepted by all the pnrties to the treaty.

Article 16. Conscnt to bc boundl,y part ofa treaty
and choice lwtlveen differing provisions

1. Except as provided in paragraphs 2 and 3, when a
newly independent State establishes its status as a party or
contracting State to a multilateral treaty by a notification
of succession, it shall be considered as maintaining the
predecessor State's:

(a) Consent. in conformity with the treaty, to be bound
only by part of its provisions; or

(b) Choice, in conformity with the treaty, between
differing provisions.

2. When so establishi~g its status as a party or c<mtract
ing State, a newly independent State may, however,
declare its own choice ill respect of parts of the treaty or
between differing provisions under the conditions laid down
in the treaty for making any such choice.

3. A newly independent State may also exercise, under
the same conditions as the other parties or contracting
States, any right provided for in the treaty to withdraw or
modify any such choice.

Commentary

(1) This article deals with questions analogous to those
covered in article 15. It refers to cases where a treaty per
mits a State to express its consent to be bound only by
part of a treaty or to make a choice between differing
provisions. that is, to the situations envisaged in para
graphs I and 2, respectively, of article 17 of the Vienna
Convention on the Law of Treaties. If its predecessor
State has consented to be bound only by part of a treaty
or, in consenting to be bound, has declared a choice be
twecn differing provisions, the question arises as to what
will be the position of a State which notifies its succession
to the treaty.
(2) An example ofa predecessor State's having consented
to be bound only by part of a treaty is furnished by the
1949 Convention on Road Traffic, article 2, paragraph 1,
of which permits the exlusion of annexes 1 and 2 from the
application of the Convention. The United Kingdom's
instrument of ratification, deposited in 1957, contained a
declaration excluding those annexes.214 When extending

214 See United Nations, Multilateral treaties ..• 1971 (op. cit.),
p.253.
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the applicnt!oii of the Convention to Cyprus and Sierra
Leonc, the United Kingdom specifically made that exten
sion subject to the same exclusions.915 In the ell.. ofMalta,
on the other hnnd, the declaration excluded only annex 1,210

while in the case of Jamaica the declaration contained a
re.servation on n certnin point but made no allusion to
annexes 1 and 2.m On becoming independent, these four
countries transmitted to the Secretary-General notifica
tions of succession to the Convention. Thrce of them,
Cyprus, Mnltn nnd Sierra Leone, accompanied their nati
fications with declarations reproducing the pnrticular
exclusions in force in respect of their territories before
independence.lu8 Jamaica, on the other hand, to which the
exclusions had not been applied before independence, did
not content itself with simply reproducing tbe reservation
made by the United Kingdom on her behalf; it added a
declaration excluding annexes I and 2.210

(3) The 1949 Convention on Road Traffic furnishes also
an example of choice between differing provisions:
annex 6, section IV (b) permits a party to declare that it
will allow "trailer" vehicles only under certain specified
conditions, and declarations to that effect were made by
the United Kingdom in respect of Cyprus and Sierra
Leone.22o These declarations were reproduced by both
countries in their notifications of succession.221 Malta, in
respect of which no such declaration had been made, said
nothing on the matter in her notification. Jamaica, on the
other hand, in respect of which also no such declaration
had been made,222 added to its notification a declaration
in terms similar to those of Cyprus and Sierra Leone.223

(4) Another' Convention illustrating the question of
choice of differing provisions is the 1951 Convention
relating to the Status of Refugees, article I, section B, of
which permits a choice between "events occurring in
Europe before I January 1951", or "events occurring in
Europe or elsewhere * before' I January 1951" for deter
mining the scope of the obligations accepted under the
Convention.224 The United Kingdom's ratification spe
cified the wider form of obligation "in Europe or else
where" and in this form the Convention was afterwards
extended to Cyprus, Gambia and Jamaica. 225 When in due
course these three countries notified the Secretary-General
of their succession to the Convention, their notifications
maintained the choice of provisions previously in force in
respect of their territories.226 France, in contrast with the
United Kingdom, specified the narrower form of obliga
tion "in Europe"; and it was in the narrower form that
it extended the Convention to all its dependent territories,

215 lbid., pp. 255 and 257.
216 Ibid., p. 256.
117 Ibid.
218 Ibid., pp. 251, 252 and 253.
210 Ibid., p. 252.
220 Ibid., pp. 255 and 257.
221 Ibid., pp. 251 and 253.
222 Ibid., p. 256.
223 Ibid., p. 252.
2U Ibid., p. 90.
225 Ibid., p. 98.
226 Ibid., pp. 91, 92 and 93.
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twelve of which afterwards transmitted notifications of
succession to the Secretary-General.227 Of these twclve
countrics four accompanied their notifications with a
declaration that they e](tended their obligations under the
Convention by adopting the wider alternative "in Europe
elsewherc".228 The other eight countries in the first instance
all simply declarcd themselves "bound by the Convention
the application of which had been extcnded to their terri
~ory before thc attainment of independence"; and it is
clear that they assumed this to mean that France's choice
would continue to govern the llpplication of the Conven
tion to their territory. For not long after notifying their
succession to the Secretary-General, three 229 of them
informed him of the extension ,of their obligations under
the Convention by the adoption of the wider formula; and
four others 230 did the same after intervals varying from
eighteen months to nine years. The remaining one coun
try 231 has not changed its notification and is therefore
still bound by the more restricted formula.

(5) The Convention on the Stamp Laws in connexion
with Bills of Exchange and Promissory Notes (1930) did
not itself offer a choice of provisions, but a Protocol to
it created an analogous situation by permitting a State to
ratify or accede to the Convention in a form limiting the
obligation to bills presented or payable elsewhere than in
the country concerned. It was subject to this limitation that
on various dates between 1934 and 1939 Great Britain
extended the Convention to many of its dependent terri
tories.232 In 1960 Malaysia and in 1966 Malta notified the
Secretary-General 233 of their succession to this League of
Nations treaty. Their notifications did not make mention
of the limitation, but it can hardly be doubted that they
intended to continue the application of the treaty in the
same form as before independence.

(6) Another treaty giving rise to a case of succession in
respect of choice of provisions is the Additional Protocol
to the Convention on the Re~ime of Navigable Water
ways of International Concern. Article I permitted the
obligations of the Protocol to be accepted either "on all
navigable waterways" or "on all naturally * navigable
waterways". The TJnited Kingdom accepted the first
wider, formula in respect of itself and of most of its
dependent territories,234 including Malta, which subse
quently transmitted to the Secretary-General a notifica
tion of succession. This indicated that Malta continues
to consider itself bound by the Protocol in the form in
which it has been extended to the territory by her prede
cessor.il35

227 Ibid" p. 90 and foot-note 4.
228 Algeria, Guinea, Morocco and Tunisia (ibid., p. 90, foot

note 3).
229 Cameroon, Central African Republic and Togo (ibid., p. 90,

foot-note 4).
230 Dahomey, Ivory Coast, Niger, Senegal (ibid.).
231 Congo (ibid., p. 90).
232 Ibid., pp. 427428.
233 The functions of the depositary had been transferred to him

on the dissolution of the League of Nations.
23« United Nations, Multilateral treaties, .• 1971 (op. cit.), p. 438.
235 Ibid., p. 439.
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the predecessor's choice.

(9) On the other hand, for reasons similar to those given
in the case of reservations, the Commission WF' of the
opinion that a State notifying its succession to multi
lateral treaty should have the same rights of choice under
the terms of the treaty as are allowed to States establishing
their consent to be bound by any other procedures. Once
succession is conceived not as an automatic replacement
of the predecessor but as an option to contin~e the te.rri
tory's participation in the treaty by an act ofwtll estabhsh
ing consent to be bound, there can be no objection to
allowing a successor State the same rights of choice as it
would hlve under the terms of the treaty ifit were becom- .
ing a party by accession. Paragraph 2 of article 16 accord
ingly permits a State, when notifying its succession, to
exercise any right of choice provided for in the treaty
under the same conditions as the other parties.

(10) Treaties which accord a right of choice in respect
of parts of the treaty or between differing provisions ~ot

infrequently provide for a power afterwards to modIfy
the choice.240 Indeed where the choice has the effect of
limiting the scope of the State's obligations under the
treaty, a power to cancel the limitation by withdrawing
the election is surely to be implied. As to a successor State,
when it has established itself as a party to the treaty in its
own right, it must clearly be considered as havin~ the
same right as any other party to withdraw or modIfy a
choice in force in respect of its territory; and paragraph 3
of article 16 so provides.

Article 17. Notification of succession

1. A notification of succession in respect of a multi
lateral treaty under article 12 or 13 must be made in
writing.

2. If the notification is not signed by the Head of State,
Head of Government or Minister for Foreign Affairs, the
representative of the State communicating it may be called
upon to produce full powers.

3. Unless the treaty otherwise provides, the notification
of succession shall:

(a) If there is no depositary, be transmitted direct to the
States for which it is intended, or if there is a depositary,
to the latter;

(b) Be considered as having been made by the State in
question only upon its receipt by the State to which it was
transmitted or, as the case may be, upon its receipt by the
depositary;

(c) If transmitted to a depositary, be considered as
received by the State for which it was intended only when
the latter State has been informed by the depositary.

240 e.g., article I, B (2) of the 1951 Convention relating to the
Status of Refugees (United Nations, Treaty Series, vol. 189, p. 154);
article 2 (2) of the 1949 Convention on Road Traffic (ibid., vol. 125,
p.24).
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236 See Yearbook ofthe InternationalLaw Commission,I968, vol. II,
p. 76, document A/CNA/200 and Add.l-21 para. 330.

237 Ibid., p. 82, para. 362.
236 Ibid., para. 359.
239 Ibid., paras. 360-361.
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! l' (7) The General Agreement on Tariffs and Trade also
:' furnishes evidence ofprnctice on this question. Articl~~IV
, ' ; permits a party to elect to be governed by the proVIsIons

I, of Annex J in lieu of certain provisions of the article 236

". and in 1948 this election was made by the United Kingdom.
In 1957, Ghana and the Federation of Malaya became

.! independent and, on the sponsorship of the United King-
I f dom, both were declared by the contracting parties to be
I ! deemed to be parties to the Agreement. At the same time
, '1 the contracting parties declared that the United King-

I dom's election of Annex J should be deemed to apply to
•. both the newly independent States.237 A somewhat differ-
, I ent, but still analogous, form of election is offered to a
, party to GATT under Article XXXV, paragraph 1,

which provides:

This Agreement, or alternatively Article II of this Agreement
shall not apply as between llny contracting party and any other
contracting party if:

(a) The two contracting parties have not entered into tariff
negotiations with each other, and

(b) Either of the contracting parties, at the time either becomes
a contracting party, does not consent to such application.

When Japan became a party to GATT in 1955, Belgium,
France and the United Kingdom all invoked this provi
sion and thereby excluded the application of GATT in
theirrelations with Japan.238 A large number of the former
dependencies of those countries which have since been
deemed to be parties to the Agreement have considered
themselves as inheriting their predecessor's invocation of
Article XXXV, paragraph 1, as against Japan. Although
the three predecessor States themselves and some of their
successor States have now withdrawn their invocations of
that provision, it is still in force for the majority of their
successors.239

(8) The Commission came to the conclusion that the
same general considerations apply here as in the case of
reservations. If, therefore, a newly independent State
transmits a notification of succession without referring
specifically to its predecessor's choice in respect of parts
of the treaty or between differing provisions, and without
declaring a choice of its own, then it should be presumed
to intend to maintain the treaty in force in respect of its
territory on the same basis as it was in force at the date
of independence; in other words, on the basis of the
choice made by its predecessor. The Secretary-General
normally seeks to obtain clarification of the newly inde
pendent State's intention. in this r~g~rd when it tra~smits
its notification of succeSSIon, and It IS no doubt deSIrable
that the State should make its position clear. But this
does not always occur, and then it is both logical and n~c.es

sary (otherwise, there might be no means of determmmg
which version of the provisions was binding on the newly
independent State) to consider the newly independent
State as maintaining the choice of its predecessor. Para
graph 1 of article 16 accordingly states the general rule in
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Commentary

(1) Article 17 concerns the procedure through which a
newly independent State may exercise its right under
article 12 or 13 to establish its status as a party or contract
ing State to a multilateral treaty by \II!\Y of succession.

(2) An indication of the practice of the Secretary-Gen
eral in the matter may be found in the letter which he
addresses to newly independent States inquiring as to
their intentions concerning treaties of which he is the
depositary. This letter contains the following passage:

Under this practice, the new States generally acknowledge
themselves to be bound by such treaties through a formalnotifica
tion addressed to the Secretary-Gelleral by the Head of the State or
Govemmellt or by the Minister for Foreign Affairs.* 2U

However, although the notifications received by the
Secretary-General have for the most part been signed by
the Head of State or Government or by the Minister for
Foreign Affairs, a few States have sent communications
signed by an official of the Foreign Ministry or by the
Head of its Permanent Mission to the United Nations,
acting under instructions,212 and these have been accepted
as sufficient by the Secretary-General.

(3) Under the depositary practice of the Secretary
General, therefore, the deposit of a formal instrument,
such as would be required for ratification or accession, is
not considered necessary. All that is needed is a written
notification in which the State expresses its will that its
territory should continue to be bound by the treaty.
Moreover, although the Secretary-General considers it
desirable that the notification should emanate from the
Head of State or Government or from the Minister for
Foreign Affairs, any signature which sufficiently evidences
tht' authority of the State to make the notification is
considered adequate.

(4) The depositary practice of the Swiss Government
also appears to accept as adequate any communication
which expresses authoritatively the will of a newly
independent State to continue to be bound by the treaty.
Thus, in the case of the Berne Convention for the Pro
tection of Literary and Artistic Works and its subsequent
Acts of revision, of which it is the depositary, the Swiss
Government has accepted the communication of a
"declaration of continuity" as the normal procedure for
a newly independent State to adopt today in exercising
its right to become a party by succession.213 Similarly in
the case of the Geneva Humanitarian Conventions of
1864, 1906, 1929 and 1949, of which the Swiss Federal
Council is the depositary, the communication of a
"declaration of continuity" has been the normal pro
cedure through which newly independent States have
become parties by succession.214 Any other formula, such
as "declaration of application" or "declaration of con-

241 See Yearbook of the International Law Commission, 1962,
vol. II, p. 122, document A/CNA/lS0, para. 134.

242 Ibid., p. 125, para 162.
243 Ibid., 1968, vol. II, p. 22, document A/CNA/200 and Add.l-2,

para. 72.
244 Ibid., p. 50, para. 215. The Geneva Humanitarian Conventions,

it should be pointed out, also allow simplified forms of "accession"
(ibid., para. 214).
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tinuance of application", is accepted by the Swiss Federal
Council as sufficient, provided that the newly independent
State's intention to consider itself as continuing to be
bound by the treaty is clear. The Swiss Federal Council
also accepts the communication of a declaration of
continuity in almost any form, provided that it emanates
from the c(' ..1petent authorities of the State: for example,
a note, a let .er or even a cable; and the signature not
only of a ~tead of State or Government and Foreign
Minister but also of an authorized diplomatic repre
sentative is considered by it as sufficient evidence of
authority to make the declaration on behalf of the State.
Such declarations of continuity, on being received by the
Swiss Federal Council, are registered by it with the United
Nations Secretariat in the same way as notifications of
accession.

(5) The practice of other depositaries is on similar lines.
The practice of the United States, for example, has been
to recognize the right of newly independent States
" .. , to declare themselves bound uninterruptedly by
multilateral treaties of a non-organizational type con
cluded in their behalf by the. parent State before the
new State emerged to full sovereignty".245 Again, as
depositary of the Hague Conventions of 1899 and 1907
for the Pacific Settlement of Disputes, the Netherlands
appears to have accepted as effective any expression of
the newly independent State's will to be considered as a
party communicated by it in a diplomatic note or letter.216
(6) In some instances the Swiss Government has accepted
a notification not from the newly independent State itself
but from the predecessor State. It did so before the
Second World War when in 1928 the United Kingdom
notified to it the desire ofAustralia, British India, Canada,
New Zealand and South Africa to be considered as
parties to the Berne Convention for the Protection of
Literary and Artistic Works,247 and in 1937 when the
United Kingdom notified to it the participation of Burma
in the Geneva Humanitarian Conventions of 1929.218 It
has also done so in one instance since the Second World
War: namely, in 1949 when it accepted as sufficient a
communication from the Netherlands Government ex
pressing the view of that Government that the new
Republic of Indonesia should be considered as a member
of the Berne Union.

(7) But the cases of the former British Dominions were
very particular owing both to the circumstances of their
emergence to independence and to their special relation
to the British Crown at the time in question. Accordingly,
no general conclusion should be drawn from these cases
that the notification of a predecessor State is as such
sufficient evidence of the newly independent State's will
to be considered as continuing to be bound by a treaty.
Clearly, a newly independent State in the early days of

245 United Nations, Materials on SuccessiOl1 of States (op. cit.),
p.224.

240 See Yearbook of the International Law Commission, i968, .
vol. II, p. 31, document A/CN.4/200 and Add.l-2, para. 124.

247 Ibid., p. 12, paras. 22-23.
248 Burma, although separated from India, was not then an inde

pendent State; but it is treated as having become a party to the Con
ventions in 1937 (ibid., p. 39, para. 160 and p. 50, para. 216).
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its independence may find it convenient to employ the
diplomatic services of the predecessor State for the
purpose of making a communication to n depositary.24o
But every consideration of principle-and not least the
principles of independence and self-detcrminatiOl"t
demands that the act expressing a newly independent
State's will to be considered a party to a treaty in the
capacity of a successor State should be its own and not
that of the predecessor Stale. In other words, a notifica
tion of succession, in order to be effective,. must either
emanate directly from the competent authorities of the
newly independent State or be accompanied by evidence
that it is communicated to the depositary expressly by
direction of those authorities. If the Swiss Government's
acceptance of rhe Netherlands Government's communica
tion regarding Indonesia's succession to the Berne Con
vention, mentioned in the preceding paragraph, is to be
understood as based upon a different view, it is not a
precedent which could be endorsed by the Commission.
The very fact.that the Republic of Indonesia took early
action to denounce the Convention confirms the desir
ability of requiring a notification of succession to emanate
from the competent authorities of the newly independent
State.250

(8) As was indicated above, a newly independent Sta.te
may notify its succession in respect of a treaty not only
under article 12, when its predecessor is a party to the
treaty at the date of succession, but also under article 13,
when its predecessor is a contracting State. For this reason
a "notification of succession" is defined in article 2, sub
paragraph 1 (g), as meaning in relation to a multilateral
treaty "any notification, however phrased or named,
made by a successor State to the parties or, as the case
may be, contracting States or to the depositary expressing
its consent to be considered as bound by the treaty".
This definition assumes that the deposit of a formal
instrument ofsuccession is not required, and that assump
tion is fully confirmed by the analysis of the practice
which has been given in the preceding paragraphs of the
present commentary. The question therefore is: what are
the minimum formal requirements with which a notifica
tion of succession should comply? Although the two
cases are not exactly parallel, the Commission considered
that guidance may· be found in article 67 of the Vienna
Convention on the Law of Treaties, which contains
provisions regarding the instruments required for declar
ing invalid, terminating, withdrawing from or suspending
the operation of a treaty. That article requires that the
notification of any claim to invoke a ground of invalidity,
termination, etc., shall be in writing (paragraph 1); that
any act declaring invalid, terminating, etc., a treaty shall
be carried out through an instrument communicated to
the other parties; and that if the instrument is not signed
by the Head of State, Head of Government or Minister
for Foreign Affairs, the production of full powers may
be called for (paragraph 2).

(9) Accordingly, the phraseology of paragraphs 1 and 2
of article 17 is inspired by that in article 67 of the Vienna

249 This was so in the case of the former British Dominions.
250 Yearbook of the International Law Commission, 1968, vol. II,

pp. 13-14, document A/CNA/200 and Add.l-2, paras. 26-31.

48

Convention. They provide that a notification ofsuccession
under article 12 or 13 mllst be made in writing and that,
if it is not signed by the Head of State, Head of Govern
ment or.Minister for Foreign Affairs, the representative
of the State communicating it may be called upon to
produce full powers. Paragraph 3, which parallels
article 78 of the Vienna Convention, adds that, if there
is no depositary, the notification shall be transmitted
direct to the States for which it is intended, or, if there
is a depositary, to the latter. In each case, the paragraph
specifies the moment at which the notification shall be
considered as having been made.

Article 18. Effects of a notification
of succession

1. Unless a treaty otherwise provides or it is otherwise
agreed, a newly independent State which makes a notifica
tion of succession under article 12 or 13 shall be considered
a party or, as the case may be, contracting State to the
treaty:

(a) On its receipt by the depositary; or
(b) If there is no depositary, on its receipt by the parties

or, as the case may be, contracting States.

2. When under paragraph 1 a newly independent State
is considered a party to a treaty which was in force at the
date of the succession of States, the treaty is considered as
being in force in respect of that State from the date of the
succession of States unless;

(a) The treaty otherwise provides;
(b) In the case of a treaty which falls under article 12,

paragraph 3, a later date is agreed by all the parties;
(c) In the case of other treaties, the notification of

succession specifies a later date.

3. When under paragraph 1 a newly independent Statle
is considered a contracting State to a treaty which was not
in force at the date of the succession of States, the treaty
enters into force in respect of that State on the date provided
by the treaty for its entry into force.

Commentary

(1) The present article deals with the legal effects of a
notification of succession by a newly independent State,
made under articles 12 or 13 of the present draft articles.
Three articles of the Vienna Convention on the Law of
Treaties have particularly to be borne in mind in regard
to this matter: article 78, concerning notifications and
communications; article 16, concerning the deposit of
instruments of ratification, acceptance, approval or
accession; article 24, concerning entry into force.

(2) Paragraph (a) of article 78 of the Vienna Convention
in substance provides that any notification or communica
tion to be made by any State under the Convention is
to be transmitted to the depositary, if there is one, and,
if not, direct to the States for which it is intended. This
purely procedural provision is already reflected in
article 17 of the present draft and needs no further



2&1 See Yearbook of the Intemational Law Commission, 1962,
vol. II, p. 126, document A/eNA/lS0, para. 164.

(6) The moment of the establishment of the newly
independent State·s status as n "pnrtyH or n "contracting
Staten to a multilateral treaty is not necessarily the same
as the moment of the entry into force of the treaty with
respect to that State. It is on this point that reference has
to be made to article 24 of the Vienna Convention.
Paragraphs 1 and 2 of that article deal with the entry
into force of the treaty itself. They lay down that this
occurs in such manner and upon such date as the treaty
may provide or the negotiating States may agree or, in
the absence of any such provision or agreement, as soon
as the consent of all the negotiating States to be bound
has been established. Paragraph 3 adds that, after the
treaty itself has once come into force, the date of its
entry into force for any further individual State coincides
with the date on which the latter establishes its consent
to be bound, unless the treaty otherwise provides. Some
multilateral treaties contemplate that they shall enter into
force immediately upon the deposit (or notification) of a
prescribed number of ratifications, accessions etc., and
that afterwards they shall enter into force for any further
individual State immediately upon deposit (or notifica
tion) of its instrument of ratification, accession etc. But
today it is very common for a treaty to provide for a
delay of thirty days or of three, or even six, rr:.onths after
the deposit (or notification) of the last of the number of
instruments prescribed for the treaty's entry into force;
and for a delay of the same periC'd for the subsequent
entry into force of the treaty for individual States. This
is, endeed, the case with the great majority of the multi
lateral treaties. of which the Secretary-General is the
depositary-a category of treaties which have quite
frequently been the subject of notifications of succession.
The question arises, therefore, whether a treaty provision
prescribing such a period of delay for instruments of
ratification, accession etc., should be considered as
extending by analogy to notifications of succession.

(7) The treaty practice appears rather to cO,nfirm that,
on transmitting a notification of succession a newly
independent State is to be considered as being a party to
the treaty from the date of independence. The Secretariat
memorandum "Succession of States in relation to general
multilateral treaties of which the Secretary-General is the
depositary" comments on this point as follows:

In general, new States that have recognized that they continue
to be bound by treaties have considered themselves bound from
the time of their attainment of independence. With regard to inter
national labour conventions, however, it is the custom for new
States to consider themselves bound only as of the date on which
they are admitted to the International Labour Organisation.251

Furthermore, the letter sent by the Secretary-General to
newly independent States in his capacity as depositary
of multilateral treaties makes no reference to the periods
of delay contained in some of the' treaties mentioned in
his letter. It simply observes:

... the new States generally acknowledge themselves to be bound
by such treaties through a formal notification addressed to the
Secretary-General [...JThe effect of such notification, which the
Secretary-General, in the exercise of his depositary functions, com-
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statement here. Paragraph (b) of article 78 then provides
that any such notification or communication is to ube
considered as having been made by the State in question
only upon its receipt by the Stato to which it was trans
mittecl Of, as the case may be, upon its receipt by the
depositary." Paragraph (c), however, adds that) if trans
mitted to a depositary. it is to u... be considered as
received by the State for which it was intended only when
the latter State has been informed by the depositary •.. "
Under these two sub-paragraphs, therefore, the legal
nexus between the notifying State and any other State
party or, as the case may be, contracting State is not
finally established until the latter has itself received the
notification or been informed of it by the depositary.

(3) Article 16 of the Vienna Convention, on the other
hand) states that, unless the treaty otherwise provides,
instruments of ra~ification, acceptance, approval or
accession establish the consent of a State to be bound by
a treaty upon their deposit with the depositary or upon
their notification to the contracting States or to the
depositary, if so agreed. The effect of these provisions is
that under the procedure of "deposit" the consent to be
bound is established at once upon the deposit of the
instrument with the depositary; and that the same is
true under the procedure of "notification" where the
treaty in question provides for the notification to be made
to the depositary. On the other hand, where the treaty
provides for notification to the other contracting States,
articles 78 of the Vienna Con°"ention applies and the
consent to be bound is established only upon the receipt
of the notification by the contracting State concerned.

(4) In the present instance, the right to notify succession
does not derive from any stipulation in the treaty, except
in the comparatively few cases dealt with in article 9 of
the present draft. It derives from customary law. Never
theless, in every case the multilateral treaty in question
will be one which either does or does not have a deposit
ary. Furthermore, a notification of succession is an act
similar in kind to the deposit or notification of an instru
ment. Accordingly, where a notification of succession is
made in respect of a treaty for which there is a depositary,
it is thought that the rules laid down in article 16, para
graphs (b) and (c), of the Vienna Convention should be
applied by anclogy. In short, the notification should be
considered as establishing the consent of the successor
State to be bound upon its receipt by the depositary. On
the other hand, where there is no depositary, it would
seem natural to apply by analogy the rule in article 78,
paragraph (b), of the Vienna <;::onvention; and in that event
the legal nexus between the notifying newly independent
State and any other interested State will not be established
until the receipt of the notificatIOn by the latter.

(5) Paragraph 1 of this article, therefore, states that
"unless a treaty otherwise provides or it is otherwise
agreed", when a newly independent State makes a
notification of succession, under articles 12 or 13 of the
present articles, it shall be considered a party or, as the
case may be, a contracting State to the treaty upon the
receipt of the notification by the depositary or, if there
is no depositary, upon the receipt of the notification by
the parties or the contracting States concerned.
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munlcates to allinterestcd States, Is to consider the new State as a
party in its own name to the treaty concerned as of the duto of
independcnce, thus preserving tho continuity of the application of
tho treaty In Its territory •••m

It follows that periods of delay arc not treated as relevant
to notifications of succession in the depositary practice of
the Secretary-General. It therefore seems as if the notion
ofcontinuitYt inherent in "succession'\ has been regnrded
as excluding the appiication of a provision imposing a
period of delay on entry into force. On the other side, it
could be said that, as article 28 of the Vienna Convention
clearly assumes, the date of entry into force of a treaty
and the date from which its provisions are to apply need
not coincide. Nevertheless, notifications of succession,
ex hypothesi, presuppose a relation between the territory
in question and the treaty that has already been established
by the predecessor State, and it appears justifiable for
that reason to regard them as not falling within the general
intention of the negotiating States to make entry into
force subject to a period ofdelay. Moreover, as previously
stressed, the right to notify succession normally derives
not from the treaty itself but from customary law.

(8) The statement in the Secretariat memorandum
quoted above regarding labour conventions needs a word
of explanation. Notifications of succession to labour con
ventions take the form ofdeclarations ofcontinuity which
are made in connexion with the new State's acceptance of
or admission to membership of the ILO; and the date of
their registration with the United Nations Secretariat is
that of their acquisition ofmembership. Equally, the date
of the entry into force of the convention for the new
State is the date of its acquisition of membership, since
that is the date on which its declaration ofcontinuity takes
effect and establishes its consent to be bound by the con
vention. But the fact remains that in the practice of the
ILO a State which makes a declaration of continuity is
thereafter considered as a party to the convention con
cerned as/rom the date o/its independence.

.(9) A similar view of the matter seems to be taken in
regard to the multilateral treaties of which the Swiss
Government is the depositary. Thus, in the case of the
Berne Convention for the Prote:tion of Literary and
Artistic Works and its subsequent Acts of revision a
newly independent State which transmits a notification of
succession is regarded as continuously bound by the
Convention as from the date of independence. Indeed,
it seems that the principle followed is that the Convention
is regarded as applying uninterruptedly to the suc
cessor State as from the date when it was extended to its
territory by the prececessor State.253 Ceylon and Cyprus,
for example, are listed as having become parties to the
Rome Act on 1 October 1931, the date of its extension to
these countries by Great Britain. By contrast, when a
new State establishes its consent to be bound by means of
accession, it is regarded as a party only from the date on
which the instrument of accession takes effect. 254 In the

252 Ibid., p. 122, para. 134.
253 Ibid., 1968, vol. II, pp. 22-23, document A/CNA/200 and

Add.l-2, paras. 78-82.
254 One month after the deposit of the instrument (ibid., p. 23,

para. 81).
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case of the Geneva Humanitarian Conventions, the rule . I
now followed by the Swiss Federal Council is that a newly ; ;
independent State which transmits a notification of I :
succession is to be considered as a party from the date on
which it attained independence; and it now usually states
this when registering the notification with the United
Nations Sccretariat.1l55

(10) The Netherlands Government, as depositnry of the
Hague Conventions of 1899 and 1907 for the Pacific
Settlement of International Disputes, appears to adopt a
position close to that of the Swiss Government in regard
to the Conventions for the Protection of Literary and
Artistic Works. In its table of signatures, ratifications,
accessions etc., it records successor States as parties not
from the date of their own independence but from that of
their predecessor State's ratification or accession.256 The
depository practice of the United States of America is to
recognize the right of new States "to declare themselves
bound uninterruptedly by multilateral treaties of a non
organizational type concluded in their behalfby the parent
State ... ".257 Giving examples of this practice, the United
States mentions Ceylon and Malaya as cases where newly
independent States have explicitly taken the position that
they consider themselves as parties to the International
Air Services Transit Agreement (1944) as from the date of
its acceptance by their predecessor, the United King
dom,258 and it lists Pakistan as a case where the newly
independent State was considered to have become a party
as from the date of independence-the date of its partition
from India. 259

(11) The practice is therefore consistent in applying the
principle of continuity in cases of notification of suc
cession, but shows variation in sometimes taking the
date of independence and sometimes the date when the
predecessor State became a party to the treaty as the
relevant date. The more general practice, and the settled
practice of the Secretary-General as depositary of a large
number ofmultilateral treaties, is to consider a State which
transmits a notification of succession as a party to the
treaty from the date of independence; that is, from the
moment when the "succession" occurred. This practice
seems logical since it is at this date that the newly in
dependent State attains its statehood and acquires its
international responsibility for the territory to which the
succession relates. The concept of succession and con
tinuity are fully satisfied if a newly independent State's
notification of succession is held to relate back to the
date of independence, for the result is that the newly
independent State is considered to have assumed from that
date international responsibility for the performance of
the treaty in respect of the territory. To relate back the
notification beyond that date would be to make the

255 Ibid., pp. 51-52, paras. 219-224. Only in one early case (Trans
jordan), has the Swiss Federal Council treated the date of notifica
tion as the date from which the provisions of the Convention bound
the new State (ibid., p. 52, para. 223).

256 Ibid., p. 31, para. 125.
257 United Nations, Materials 011 Successioll of States (op. cit.),

p.224.
258 Ibid., p. 225.
259 Ibid.
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262 See above, commentary to article II, para. 2.

1. A bilateral treaty which at the date of a succession of
States was in force in respect Qf the territory to which the
succession of States relates is considered as being in force
between a newly independent State and the other State
party in conformity with the provision of the treaty when:

(a) They expressly so agree; or
(b) By reason of their conduct they are to be considered

as having so agreed.

2. A treaty considered as being in force under paragraph
1 applies in the relations between the successor State and
the other State party from the date of the succession of
States, unless a different intention appears from their
agreement or is otherwise established.

SECTION 3. BILATERAL TREATIES

the notifying Stute at. the latcr dute agreed upon by the
parties.

(IS) Sub-paragraph 2 (c) allows the notifying State the
possibility of making its participution in the treaty
effective from the date of its notification rather than of its
independence. When the notificution of succession relates
to multilateral treaties other thun those mentioned in the
preceding paragraph, a newly independent State is entitled
to specify in its notification a date later than the date of
the succession of States and such later date will be then
considered as the date from which the treaty is in force for
thnt State.

(16) Lastly, paragraph 3 of the article provides that
when a newly independent State is considered a contract
ing State to a multilateral treaty which was 110t ill force
at the date of the succession of States, the treaty enters
into force in respect of the newly independent State on the
date provided by the treaty for its entry into force. This
rule corresponds to that contained in paragraph 1 of
article 24 of the Vienna Convention.

Article 19. Conditions under wl&ich a treaty
is considered as being in force

Commentary

(1) This article deals with the conditions under which a
bilateral treaty which was in force between the pre
decessor State and another State at the date of the suc
cession of States is considered as being in force between
the newly independent State and the other State party. As
already indicated,?62 the question whether a successor
State may have a right to consider itself a party or a con
tracting State in its own name to treaties in force at the
date of the succession of States is separate and different
from the question whether it is under an obligation to do
so. Article 11 of the present draft lays down the general
rule that a newly independent State is not ipso jure bound

. I
, i

I!
j!

• i.

.lr.
'i

~~•..-:: :eWIY independent State responsible Internationally for
the defaults of its predecessor in the performance of the
treaty prior to succession. This seems excessive, and it is
difficult to believe the newly independent States which
hnve expressed themselves as becoming parties from the
dnte of their predecessor's notification, accession, ac.
ceptance or approval of the treaty intended such a result.
True, these newly independent Stutes are, for the most
part, Stutes which had entered into a "devolution agree
mentt! with their predecessor Stnte.1l60 But it is equally
difficult to believe thnt, by entering into u devolution
agreement in however wide terms,1l61 they intended to do
more than assume thenceforth in respect of the territory
the international responsibility for the future performance
of the treaty whi::h hud previously attached to their
predecessor.

(12) In the light of these considerations paragraph 2 of
the present article lays down that when under paragraph 1
of the article a newly independent State is considered a
party to a multilateral treaty in force at the date of the
succession of States, the treaty is considered as being in
force in respect of that State from the date of the suc
cession of States, except in cases falling under the pro
visions in sub-paragraphs (a), (b) and (c) of paragraph 2.
This presumption, which implies a deviation from the
general rule in paragraph 3 of article 24 of the Vienna
Convention on the Law of Treaties, seems justified in the
light of existing practice and of the very purpose normally
aimed at by a notification ofsuccession. It is a presumption
which may be negatived by the provisions of the treaty
itself (sub-paragraph (a)) or, in certain specified cases,
by the agreement of the parties to the treaty (sub-para
graph (b)) or by the newly independent State's will (sub
paragr'lph (c)).

(13) The exception in sub-paragraph 2 (a) is the same as
in paragraph 3 of article 24 of the Vienna Convention.
The provisions of the treaty in question prevail in the
matter. For example, if in a case falling under article 9 of
the present articles the treaty should not only provide. in
advance for notifications of succession but also prescnbe
a period of delay before the entry into force of the treaty
in respect of the notifying State, the treaty provisions
would apply and the treaty will enter into force for that
State after the expiry of the period of delay.

(14) Sub-paragraph 2 (b) concerns the specific case of a
multilateral treaty which under its own terms, or by reason
of the limited number of the negotiating States and the
object and purpose of the treaty, must be considered as
requiring the consent of all the parties for the participa
tion of any other State. Sub-paragraph 2 (b) preserves the
freedom of the parties to these treaties to agree upon a
date later than the date of the succession of States. If they
do so, the treaty is considered to be in force in respect of

260 For example, Ceylon and Cyprus.
261 The usual formula found in United Kingdom devolution

agreements reads: .. ....
"All internatIOnal oblIgations and responSibIlities ofthe Govern

ment of the United Kingdom which arise from any valid interna
tional instrument shall henceforth, in so far as such instrument
may be held to have application to [the new State], be assumed
by the Government of [the new State]."



by its predecessor State's treaties nor under any obliga
tion to take steps to become a party or a contracting
State to them. This rule applies to bilateral and multi
h\teral treaties alike; but it still leaves the question as to
whether this means that the successor State is in the posi
tion of having a clean slate in regard to bilateral treaties.

(2) The "clean slate" metaphor) as already noted in the
commentary to article 11) is admissible only in so far as
it expresses the b .sic principle that a newly independent
State begins its international life free of any general
obligation to take over the treaties of its predecessor. The
evidence is plain that a treaty in force with respect to n
territory at the date of n succession is frequently applied
afterwards as between the successor State and the other
party or parties to the treaty; and this indicates that the
former legal nexus between the territory and the treaties
ofthe predecessor State has at any rate some legal implica
tions for the subsequent relations between the successor
State and the other parties to the treaties. If in the case of
many multilateral treaties that legal nexus appears to
generate an actual right for the successor State to establish
itself as a party or a contracting State, this does not
appear to be so in the case of bilateral treaties.

(3) The reasons are twofold. First, the personal equa
tion-the identity of the other contracting party-al
though an element also in multilateral treaties, necess
arily plays a more dominant role in bilateral treaty
relations; for the very object of most bilateral treaties is
to regulate the mutual rights and obligations of the parties
by reference essentially to their own particular relations
and interests. In consequence, it is not possible auto
matically to infer from a State's previous acceptance of a
bilateral treaty as applicable in respect of a territory its
willingness to do so after a succession in relation to a
wholly new sovereign of the territory. Secondly, in the
case ofa bilateral treaty there is no question ofthe treaty's
being brought into force between the successor State and
its predecessor, as happens in the case of a multilateral
treaty. True, in respect of the predecessor State's remain
ing territory the treaty will continue in force bilaterally as
between it and the other party to the treaty. But should the
treaty become applicable as between that other party and
the successor State, it will do so as a new and purely
bilateral relation between them which is independent of
the predecessor State. Nor will the treaty come into force
at all as between the successor and predecessor States.
No doubt, the successor and predecessor States may decide
to regulate the matter in question, e.g. extradition or
tariffs, on a similar basis. But if so, it will be through a
new treaty which is exclusive to themselves and legally
unrelated to any treaty in force prior to independence.
In the case of bilateral treaties, therefore, the legal ele
ments for consideration in appreciating the rights of a
successor State differ in some essential respects from those
in the case of multilateral treaties.

(4) From the considerable measure of continuity found
in practice, a general presumption has sometimes been
derived that bilateral treaties in force with respect to a
territory and known to the successor State continue in
force unless the contrary is declared within a reasonable
time after the successor State's attainment of independ-

cnce.IIOS Some writers even sec in it a general principle of
continuity implying legal rights and ,,'bligations with
respect to the maintenance in force of a predecessor
State's bilateral treaties. In some cntegories of treaties)
it is true, continuity in one form or another occurs with
impressive regularity. 'This is) for example) the CQse with
the air transport ngreements and trade agreements
examined in the second 1104 and third 1l0G Secretnriat studies
on "Succession in respect of bilateral treaties".

(5) The prime cause of the frequency with which some
measure of continuity is given to such treaties as air trans
port and trade agreements in the event of a succession
seems to be the practical advantage of continuity to the
interested States in present conditions. Air transport is as
normal a part of international communications today as
railway and sea transport; and as a practical matter it is
extremely likely that both the successor State and the other
interested State will wish any existing air services to con
tinue at least provisionally until new arrangements are
made. 2GG Again, international trade is an integral part of
modern international relations; and practice shows that
both the successor State and the other interested States
find it convenient in many instances to allow existing trade
arrangements to run on provisionally until new ones are
negotiated.2G7

(6) Agreements for technical or economic assistance are
another category of treaties where the practice shows a
large measure of continuity.2GB An example may be seen in
an Exchange of Notes between the United States of
America and Zaire in 1962 concerning the continuance in
force of certain United States-Belgian treaties of
economic co-operation with respect to the Congo, which is
reproduced in Materials 011 Succession of States. 2G9 In
general, the view of the United States, the interested
other party in the case of many such treaties, has been
stated to be that an economic co-operation agreement
"should be regarded as continuing in force with a newly
independent State if that State continues to accept
benefits under it" ,270

263 See International Law Association, Report of the Fifty
second Conference, Helsinki,1966 (London, 1967), p. xiii and pp. 557
595, and Report of the Fi/ty-third Conference, Buenos Aires, 1968
(London, 1969), p. xiii and pp. 589-632.

2M Document A/CN.4/243 (see foot-note 26 above).
265 Document A/CN.4/243/Add.l (idem).
26~ The summary of the practice given in the Secretariat study of

air transport agreements (A/CNA/243, paras. 177 and 182; see
foot-note 26 above) underlines the prevalence of continuity in the
case of such agreements.

261 Here also, the summary of the practice given in the Secretariat
study of trade agreements (A/CNA/243/Add.1, paras. 169 and 172;
see foot-note 26 above) is suggestive of a large measure of continuity.

2118 See International Law Association, Report of the Fifty-second
Conference, Helsinki, 1966 (London, 1967), p. 576.

269 United Nations, Materials 011 Suc'cession of States (op. cit.),
pp. 219-220. See also an Exchange of Notes between the United
States of America and the Somali Republic in 1961 (ibid., pp. 216
and 217).

210 See note by an Assistant Legal Adviser to the Department of
State in The American Journal of 1nternational Law (Washington
D.C.), vol. 59, No.1 (January 1965), p. 96. Cf. the observation that
"economic agreements are also not suc~eeded to automatically by
new States. But this must not lead to unjust enrichment and to infringe
ment of lawful interests and rights of other States" in International
Law Association, Report of the Fi/ty-second Conference, Helsinki,
1966 (London, 1967), p. 564.
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alone 1170 But such language generally occurs in cases
where the other party was evidently in agreement with
the successor State as to the desirability of continuing the
treaty in force, and does not scem to have becn based on
the recognition of an actual right in thc succcssor Statc.
Moreover, in the particular case mentioned the sucessor
State, Malaya, seems in its reply to have viewed the ques
tions as one of concluding an agreement rathcr than of
ex.ercising a right: "Your Aide-Memoire of 15 October
1958 and this Note are to be regarded as constituting the
agreement in this matter".277 The technique ofan exchange
of notes or Ictters regarding the continuance of a bilateral
treaty, accompanied by an express statement that it is to
be regarded as constituting an agreement, has indeed
become very common: a fact which in itself indicates
that, in general, the continuance of bilateral treaties is a
matter not of right but of agreement. Instances of the use
of the technique in connexion with such categories of
bilateral treaties as air transport, technical co-operation
and investment guarantee agreements, are to be found in
documents supplied by the United States and published
in Materials on Succession of States.278 Numerous exam
ples can also be seen in the first of the Secretariat studies
on "Succession in respect of bilateral treaties",279 which
is devoted to extradition treaties.

(10) Continuity of bilateral treaties, as is emphasized in
the Secretariat studies,280 has been recognized or achieved
on the procedural level by several different devices: a
fact which in itself suggests that continuity is a matter of
the attitudes and intention of the interested States. True,
in certain categories of treaties-e.g. air transport agree
ments-continuity has quite often simply occurred; and
this might be interpreted as indicating recognition of a
right or obligation to maintain them in force. But even in
these cases the continuity seems in most instances to be
rather a tacit manifestation of the will of the interested
States.281

(11) Individual instances of continuity have necessarily
to be understood in the light of the general attitude of the
States concerned in regard to succession in respect of
bilateral treaties. Thus frequent reference is made by

270 Ibid., pp. 229 and 230.
277 Ibid., p. 230.
278 Ibid., pp. 211-224.
270 Yearbook of the International Law Commission, 1970, vol. II,

pp. 109 et seq.• document A/CN.41229, paras. 23, 31, 33, 62-66,
68,69,71, n, 74 and 77-79. Agreements of this kind in the form of
exchanges of notes are in many cases registered with the Secretariat
under Article 102 of the Charter (ibid., p. 128, para. 135).

280 Ibid., pp. 127 and 128, paras. 134 and 135. See also documents
A/CN.4/243, paras. 177-187, and A/CN.4/243/Add.l, paras. 169
177 (seefoot-note 26 above).

281 Some instances can certainly be found where one or other
interested State sought to place the continuity on the basis of a legal
rule. An example is Japan's claim as of right to the continuance of
its tr.affic rights into Singapore which had been granted to it in the
United Kingdom-Japan Agreement for Air Services (1952). This
claim was made first against Malaysia and then, after the separa
tion of Singapore from Malaysia, against Singapore itself. But the
successor States, first Malaysia and then Singapore, underlined in
each case the "voluntary" character of their acceptance of the obli
gations of the United Kingdom under the 1952 Agreement. See
document AjCN.4/243, paras. 122 and 123 and 138-143 (see foot
note 26 above).

;\....------.. -..

271 International Law Association, Report of the Fifty-second
Conference, Helsinki, 1966 (London, 1967), p. 577.

272 See above, commentary to article 7, paras. 5 and 6.
27S United Nations, Materials on Succession of States (op. cit.).
m Ibid., pp. 6 and 7.
275 Ibid., pp. 211-213.

(7) A measure of "de facto continuity" hns also been
found in certain other categories of treaties such as those
concerning abolition of visas, migration or powers of
consuls and in tax agreements.271 Continuity is also n
feature of the practice in regard to bilateral treaties of n
"territoriaP' or "localizedH character. But these categories
of treaties raise special issues and will be cx.amined sepnra·
tely in the co~mentary to arHcles 29 and 30.
(8) The Commission is therefore aware that State prac
tice shows a tendency towards continuity in the case of
certain categories of treaties. It does not believe however
that the practice justifies the conclusion that the continuity
derives from a customary legal rule rather than the will of
the States concerned (the successor State and the other
party to its predecessor's treaty). At any rate, practice does
not seem to support the existence of a unilateral right in a
newly independent State to consi~t:r a bilateral treaty as
continuing in force with respect to its territory after inde
pendence regardless of the wishes of the other party to the
treaty. This is clear from some of the State practice already
set out in commentaries to previous articles. Thus, the
numerous unilateral declarations by newly independent
States examined in the commentary to article 8 have un
mistakably been based on the assumption that, as a gen
eral rule, the continuance in force of their predecessor's
bilateral treaties is a matter on which it would be necessary
to reach an accord with the other party to each treaty.
The Commission is aware that those declarations envisage
that some categories of treaties may continue in force
automatically under customary law. But apart from these
possible exceptions they clearly contemplate bilateral
treaties as continuing in force only by mutual consent.
Again, as pointed out in .the commentary to article 7,m
even when a predecessor State purports to transmit rights
under its treaties to its successor State, the express or
tacit concurrence of the other contracting party has still
been regarded as necessary to make a bilateral treaty
enforceable as between it and the successor State.

(9) Further State practice to the same effect is contained
in Materials 011 Succession of States. 273 Argentina, for
example, which did not accept Pakistan's claim that the
Argentine-United Kingdom Extradition Treaty (1889)
should be considered as continuing in force automatically
with respect to Pakistan, afterwards assented to the exten
sion of that treaty to Pakistan "by virtue ofa new agree
ment signed in 1953 and formalized by an exchange of
notes".274 Similarly, correspondence between Ghana and
the United States in 1957-1958 shows that the continuance
of forI11er United Kingdom treaties in respect of Ghana
was regarded as a matter to be dealt with by the conclu
sion of an agreement.:1.75 It is true that occasionally, as in
the case of a United States Aide-Memoire to the Federa
tion of Malaya in 1958, language is used which might
seem to imply that a new State was considered to have
effected the continuance of a treaty by its unilateral act
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285 Ibid., p. 331.
?.Ba See para. 4 above.

The Foreign Office replied to the effect that the Inheritance
Agreements concluded between the United Kingdom and those
countries now independent \'iere thought to show that the Govern
ments of these countries would accept the position that the rights
and obligations under the Double Taxation Agreement should still
apply to those countries but that the question whether the Agreement
was, in fact, still ill force betweell those COUlltries alld Norway was
a matter to be resolved by the Norwegiall Govemment and the Gov
emmellts of those cOllntries. '" 283

A recent statement of Canadian practice 284 indicates that
it is similar to that of the United States:

... the Canadian approach has been along essentially empirical
Jines and has been a two-stage one. Where a newly independent
State has announced that it intends to be bound by all or certain
categories of treaties which in the past were extended to it by the
metropolitan country concerned, Canada has, as a rule, tacitly
accepted such a declaration and has regarded that country as being
a party to the treaties concerned. However, where a State has not
made any such declaration or its declaration has appeared to
Canada to be ambiguous, then, as the need arose, we have normally
sought information from the Government of that State as to
whether it considered itself a party to the particular multilateral or
bilateral treaty in connexion with which we require such informa
tion.
The writer then added the comment:

Recent practice supports the proposition that, subject to the
acquiescence of third States,'" a former colony continues after
independence to enjoy and be subject to rights and obligations
under international instnlments formerly applicable to it, unless
considerations as to the manner in which the States came into
being or as to the political nature of the subject matter render the

282 International Law Association, The Effect ... (op. cit.),
pp. 385 .:md 386. See also commentary to article 7, para. 16.

283 United Nations, Materials all Succession of States (op. cit.),
p.192.

284 See The Canadian Yearbook of International Law, vol. VII,
1969 (Vancouver, B.C.), pp. 329-331.
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cessor State in the United States pUblication Treatt'es ill State. Ii,1

Force, but this procedure has to be understood against Whether this practice should be regarded as a strict sllccession
the background of the United States' general practice to a legal relationship, or ns a novation, may still be nn open
which was authoritatively explained in 1965 as follows: qllestlon.28~

In practice the United States Government endeavours to nego- (12) From the evidence adduced in the preceding para
tiate new agreements, as appropriate, with a newly independrnt graphs, the Commission concludes that succession in
State as soon as possible. In the interim it tries, where feasible, to respect of bilateral treaties has an essentially voluntary
arrive at a mutual. understanding with the new State specifying which character: voluntsry, that is, on the part not only of the
bilateral agreements between the United States and the former successor State but also of the other interested State. On
parent State shall be considered ns continuing to apply. In most this basis the fundamental rule to be laid down for bilat
cases the new State is not prepared in the first years of its independ- eral treaties appears to be that their continuance in force
cnce to undertake a commitment in such specific terms. To dnte l', • d . f
th;: United Stntes-Ghana exchange is the only all-inclusive formal alter In ependence l!l a matter 0 agreement, express or
understanding of this type arrived at, although notes have also tacit, between the successor State and the other State !larty
been exchanged with Trinidad and Tobago and Jamaica regarding to the predecessor State's treaty.
continued application of the 1946 Air Services Agreement. An (13) A further question the Commission had to examine
exchange of notes with Congo (Brazzaville) on continuation of was that of det~rminingwhen and upon what basis (i.e.
treaty obligations is couched only in general terms.283 definitively or merely provisionally) a successor State and
That the United Kingdom regards the continuity of bilat- the other State party are to be considered as having agreed
eral treaties as a matter of consent on both sides clearly to the continuance ofa treaty which was in force in respect
appears from its reply to an inquiry in 1963 from the of the successor State's territory at the date of the sue
Norwegian Government concerning the continuance in cession. Where there is an express agreement, as in the
force of the Anglo-Norwegian Double Taxation Agree- Exchanges of Notes mentioned in paragraph (9) above,
ment (1951) with respect to certain newly independent no problem arises. Whether the agreement is phrased as a
States: confirmation that the treaty is considered as in force or as

a consent to its being so considered, the agreement oper
ates to continue the treaty in force and determines the
position of the States concerned in relation to the treaty.
There may be a point as to whether they intend the treaty
to be in force definitively according to its terms (notably
any provision regarding notice of termination) or merely
provisionally, pending the conclusion of a fresh treaty.
But that is a question of interpretation to be resolved in
accordance with the ordinary rules for the interpretation
of treaties.
(14) Difficulty may arise in the not infrequent case where
there is no express agreement. Where the newly independ
ent State and the other State party have applied the
terms of the treaty inter se, the situation is simple,
since the application of the treaty by both States
necessarily implies an agreement to consider it as being
in force. But less clear cases arise in practice: these
include situations where one State may have evidenced
in some manner an apparent intention to consider
a treaty as continuing in force-e.g. by listing the treaty
amongst its treaties in force-but the other State has
done nothing in the matter; or where the newly inde
pendent State has evidenced a general intention in favour
of the continuance of its predecessor's treaties but has not
manifested any specific intention with reference to the par
ticular treaty; or where neither State has given any clear
indication of its intentions in regard to the continuance of
bilateral treaties.
(15) As already indicated,286 a general presumption of
continuity has sometimes been derived from the consider-
able measure of continuity found in modern practice and
the ever-growing interdependence of States. The Com
mission observes however that the question here in issue
is the determination of the appropriate rule in a partic-
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287 Cf.• for example, the Vienna Conventio1(l on the Law of Trea
ties, articles 12-15 (consent to be bound), 20 (acceptance of and
objection to reservations), and 45 (loss of a right to invoke a ground
for invalidll.ting, terminating, withdrawing from or suspending the
operation of a treaty).

u!ar field of law-that of treaty relations where intention
and consent playa major role. State practice, as shown in
the preceding paragraphs, contains much evidence that
the continuance in force of bilateral treaties, unlike mul
tilateral treaties, is commonly regarded by both the newly
independent State and the other State party as a matter of
mutual agreement. Accordingly, no genera! rule or pre
sumption that bilateral treaties continue in force unless a
contrary intention is declared may be deduced, in the
Commission's view, from the frequency with which con
tinuity occurs. Moreover a solution based upon the prin
ciple not of "contracting out" of continuity but of "con
tracting in" by some more affirmative indication of the
consent of the particular States concerned, is more in
harmony with the principle of self-determination.

(16) Taking therefore into account both the frequency
with which the question of continuity is dealt with in
practice as a matter of mutual agreement and the prin
ciple of self-determination, the Commission concludes
that the conduct of the particular States in relation to the
particular treaty should be the basis of the general rule
for bilateral treaties. The Commission is aware that a rule
which hinges upon the establishment of mutual consent
by inference from the conduct of the States concerned may
also encounter difficulties in its application in some types
of cases. But these difficulties arise from the great variety
of ways in which a State may manifest its agreement to
consider itself bound by a treaty, including tacit consent;
and they are difficulties found in other parts of the law of
treaties.287

(17) The Commission then had to consider the question
whether the rule should seek to indicate particular acts or
conduct which give rise to the inference that the State con
cerned has consented to the continuance of a bilateral
treaty or whether it should merely be formulated in general
terms. It examined whether any particular provisions
should be inserted concerning the inferences to be drawn
from a newly independent State's conclusion of a devolu
tion agreement, from a unilateral declaration inviting con
tinuance of treaties (provisionally or otherwise), from a
unilateral1isting of a predecessor State's treaty as in force
in relation to a new State, from the continuance in force
of a treaty in the internal law of a State, or from reliance
on the provisions of the treaty by a newly independent
State or by the other State party to it in their mutual
relations. It came, however, to the conclusion that the
insertion of any such provisions prescribing the inferences
to be. drawn from particular kinds of acts would not be
justified. It noted in that respect that in the case of devolu
tion agreements and unilateral declarations, much depends
both on their particular terms and on the intentions of
those who made them. As appears from the commentaries
to articles 7 and 8, even where States may appear in such
instruments to express a general intention to continue
their predecessors' treaties, they frequently make the
continuance of a particular treaty a matter of discussion

288 See para. 13 above.

and agreement with the other interested State. Moreover,
in all cases it is not simply a question of the intention of
one State but of both: of the inferences to be drawn from
the act of one and the reaction-or absence of reaction
of the other. Inevitably the circumstances of anyone case
differ from those of another and it seems hardly possible
to lay down detailed presumptions without taking the
risk of defeating the real intention of one or other State.
Of course, one of the two States concerned may so act as
to lead the other reasonably to suppose that it had agreed
to the continuance in force of a particular treaty, in which
event account has to be taken of the principle of good
faith applied in article 45 of the Vienna Convention on the
Law of Treaties (often referred to as estoppel or preclu
sion). But subject to the application of that principle, the
problem is always one of establishing the consent of each
State to consider the treaty as in force in their mutual
relations either by express evidence or by inference from
the circumstances.

(18) In general, although the context may be quite
different, the question which arise under the present
article appear to have affinities with those which arise
under article 45 of the Vienna Convention on the Law of
Treaties. The Commission therefore felt that the language
used to apply the principle of good faith (estoppel-pre
clusion) in that article would serve a similar purpose in the
present context.

(19) Accordingly, paragraph 1 of the present article pro
vides that a bilateral treaty is considered as being in force
between a successor State and the other State party to the
treaty when (a) they expressly so agree or (b) when "by
reason of their conduct they are to be considered as having
so agreed".

(20) Paragraph 2 deals with the question of the date on
which a treaty is to be considered as becoming binding
between a newly independent State and the other State
party to it under the provisions of paragraph 1. The very
notions of "succession" and "continuity" suggest that
this date should, in principle, be the date of the newly
independent State's "succession" to the territory. This is
also suggested by terminology found in practice indicating
that the States concerned agree to regard the predecessor's
treaty as continuing in force in relation to the successor
State. Accordingly, the Commission considers that the
primary rule concerning the date of entry into force must
be the date of the succession. On the other hand, the con
tinuance of the treaty in force in relation to the successor
State being a matter of agreement, the Commission sees
no reason why the two States should not fix another date
if they so wish. Paragraph 2, therefore, admits the pos
sibility of some other dates being agreed between the
States concerned.

(21) Mention has already been made 288 of the question
whether the successor State and the other State party
intend to continue the treaty in force definitively in con
formity with its terms or only to apply it provisionally.
Being essentially a question of intention it will depend on
the evidence in each case, including the conduct of the
parties. Where the intention is merely to continue the
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application of the treaty provisionally, the legal position
differs in some respects from that in cases where the inten
tion is to maintain the treaty itself in force. Since this is
also true of the provisional application of multilateral
treaties, the Commission decided to deal with the question
of provisional application, both of bilateral and multilat
eral treaties, separately in part III, section 4, of the present
draft.

Article 20. The position as between
the predecessor and the successor State

A treaty which under article 19 is considered as being in
force between a newly independent State and the other
State party is not by reason only of the fact to be considered
as in force also in the relations between the predecessor and
the successor State.

Commentary

(1) The rule formulated in this article may be thought
to go without saying, since the predecessor State is not a
party to the agreement between the newly independent
State and the other State party which alone brings the
treaty into force between the latter States. Nevertheless,
the Commission thought it desirable to formulate the rule
in an article, if only to remove any possibility of miscon
ception. It is true that the legal nexus which arises between,
a treaty and anewly independent State's territory by reason
of the fact that the treaty concluded by its predecessor was
in force in respect of its territory at the date of the suc
cession provides a basis for the subsequent application of
the treaty in the bilateral relations between the new sov
ereign of the territory and the other State party-by
agreement between them. But it does not invest the newly
independent State with a right to become a party to the

,actual treaty between its predecessor and the other State
party, so as to bring the treaty into force also between
itself and its predecessor, as would happen in the case of
a multilateral treaty.

(2) The position, as has been pointed out,289 is rather
that the agreement between the newly independent State
and the other State party gives rise to a collateral bilateral
treaty, which exist~ parallel with the original treaty
concluded between the predecessor State and the other
State party. The collateral treaty, even though it may be
in all respects the twin of the original treaty, operates
between the successor State and the other State party as
a purely bilateral relation between them which is inde
pendent of the predecessor State. Furthermore, should
the successor and the predecessor State decide to regulate
the same matter--e.g. extradition, tariffs, etc.-on a
similar basis, it will be through a new treaty which is
exclusive to themselves and legally unconnected with the
treaty formerly concluded between the predecessor State
and the other State party. Indeed, in many cases-e.g. air
transport route agreements-the considerations motivat
ing the provisions of the treaty between the predecessor

280 See above, commentary to article 19, para. 3.
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State and the other State party may be quite diiTt:rent
from those relevant in the bilateral relations between the
predecessor State and the newly independent State.

(3) The rule is supported by practice inasmuch as
neither successor llor predecessor States have ever claimed
that in these cases the treaty is to be considered as in
force between them as well as between the successor
State and the other State party.

(4) Accordingly, the present article simply provides that
a bilateral treaty, considered under article 19 as being in
force for a newly independent State and the other State
party, is not by reason only of that fact to be considered
as in force alsu between the predecessor and the successor
State.

Article 21. Termination, suspension of operation
01' amendment of the treaty as between the
predecessor State and the other State party

1. When under article 19 a treaty is considered as being
in force between a newly independent State and the other
State party, the treaty:

(a) Does not cease to be in force in the relations between
them by reason only of the fact that it has subsequently been
terminated in the relations between the predecessor State
and the other State party; .

(b) Is not suspended ill operation in the relations between
them by reason only of the fact that it has subsequently
been suspended in operation in the relations between the
predecessor State and the other State party;

(c) Is not amended in the relations between them by
reason only of the fact that it has subsequently been
amended in the relations between the predecessor State and
the other State party.

2. The fact that a treaty has been terminated or, as the
case may be, suspended in operation in the relations between
the predecessor State and the other State party after the
date of the succession of States does not prevent the treaty
from being considered as in force, or as the case may be,
in operation between the successor State and the other State
party if it is estabiished in accordance wUh article 19 that
they so agreed.

3. The fact that a treaty has been amended in the relations
between the predecessor State and the other State party
after the date of the succession of States does not prevent
the unamended treaty from being considered as in force
under article 19 in the relations between the successor State
and the other State party, unless it is established that they
intended the treaty as amended to apply between them.

Commentary

(1) This article deals with the case where, after a
succession of States, a bilateral treaty is terminated,
suspended in operation or amended as between the
predecessor State and the other State party.

(2) Once it is recognized that, in general, succession in
respect of bilateral treaties occurs through the express or-
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tacit agreement of the newly independent State and the
other State party, !t follows that the treaty operates
between these States independently of the predecessor
State. The legal source of the obligations of the newly
independent State and the other State party illter se is
their own agreement to maintain the original treaty; and
the agreemt'!it, as it were, cuts the umbilical cord between
those obligations and the original treaty. Consequently,
there is no legal reason why the termination of the
original treaty, by agreement or otherwise, in the relations
between the predecessor State and the other State party
should at the same time involve the termination of the
treaty in the relations between the newly independent
State and the other State party. The termination of these
treaty relations is a matter which, in principle, conce.ns
the newly independent State and the other State party
and them alone.

(3) The expiry of the treaty simply by the force of its
own terms may, of course, entail the simultaneous termi
nation of the treaty relations (a) between the predecessor
State and the other State party and (b) between the
successor State and the other State party. Thus, if the
treaty provides for its own termination on a specified
date, it will cease to be in force on that date for the
successor State and the other State party (unless they
specially agree otherwise) because that provision of the
treaty forms part of their own agreement. An instance of
the expiry of the or;ginal treaty by the force of its own
terms may be found in the Secretariat study of air trans
port agreements,290 which refers to the United States of
America having reminded, first, Trinidad and Tobago
and, secondly, Jamaica that an Exchange of Notes of 1961
between the United States and the United Kingdom was
due to expire very soon. Another appears in the Secre
tariat study of trade agreements ~91 where mention is
made of the expiry of Franco-Italian and Franco-Greek
trade agreements, which were applicable to Morocco and
Tunis, some months after the attainment of independence
by these countries.

(4) On the other hand, a termination of the treaty as
between the predecessor State and the other State party
resulting from the initiative of one of them, (e.g. a notice
of termination under the treaty as a response to a breech
of the treaty) does not, ipso jure, affect the separate
treaty or relations between the successor State and the
other State party.292 The Secretariat study on air transport
agreements provides an example in the India-United
States of America Agreement of 1946.293 After T",/.dstan's
sepa~ation from India, it agreed with the United States
in an Exchange of Notes that the 1946 Agreement should
be considered as in force between Pakistan and the
United States. In 1954 India gave notice of termination

290 Document A/CN.4/243, para. 54 (see foot-note 26 above).
291 Document A/CN.4/243/Add.l, para 71 (idem).
292 This point is made the subject of a specific rule by the Interna

tional Law Association in its resolution No. 3 on succession in
respect of treaties (see International Law Association, Report of
the Fifty-third Conference, Buenos Aires. 1968 (London, 1969),
p. xiv [Resolutions] and p. 601 [Interim Report of the Committee
on the Succession of 1'tew States to the Treaties and Certain Other
Obligations of their Predecessors, Note 3]).

293 Document A/CN.4/ 243, paras. 17-19 (see foot-note 26 above).
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to the United States and in 1955 the 1946 Agreement
ceased to be in force with respect to India itself. With
respect to Pakistan, however, it continued in force.

(5) Similarly, the principle finds expression in cases
where the other State party, desirous of terminating the
treaty in respect of the successor as well as the pre
decessor State, has taken steps to communicate its notice
of termination to the successor State as well as the
predecessor. Thus, when Sweden decided in 1951 to
terminate the N(lrway and Sweden-United Kingdom
Extradition Treaty of 1873, she gave notice of termination
separately to India,294 Pakistan,2Dli and Ceylon.206 Cor
respondingly, the principle also finds expression in cases
where the predecessor and successor States have each
separately given n0tice of termination to the other State
party. An example is a series of notices of t~rmination

given by Malaysia and by Singapore in May 1966 to put
an end to air transport ~\greementsconcluded by Malaysia
respectively with D~nmark,297 NorwaY,298 Franc,~,299 the
Netherlands 300 and New Zealand.30l Malaysia's ~.crmina

tion of the 1946 United Kingdom-United States Air
Transport Agreement does not appear to be any excep
tion.302 After Malaysia's attainment of independence, this
Agreement was considered by it and the United States
as continuing in force between them. Then in 1965, some
two months before Singapore's separation from Malaysia,
Malaysia gave not;ce of termination to the United States
and this was treated by the latter as terminating the
agreement also for Sin.,,\,,-. ore, although the twelve months
period of notice presenled in the treaty did not expire
until after Singapore had become independent. In this
case Malaysia was the State responsible for Singapore's
external relations at the time when the notice of termina
tion was given, and the United States presumably felt
that fact to be decisive. Whether a notice of termination,
which has not yet taken effect, at the date of independence,
ought to be regarded as terminating the legal norms
between the treaty and the new State's territory may raise
a question. But it is a question which .is not limited to
bilateral treaties and doe£ not affect the validity of the
principle here in issue.

(6) At first sight, Canada might seem to have departed
from the principle in correspondence with Ghana in 1960
concerning the United Kingdom-Canada double tax.ution
agreement which had been applied to the Gold Coast in
1957.303 Three years later Canada gave notice of termina
tion to the United Kingdom but not to Ghana, which

204 Yearbook of the Intemational Lalli Commission, 1970, vol. II,
p. 109, document A/CN.4/229, para. 25.

295 Ibid., p. 1.10, para 32.
2&6 Ibid., p. 111, para. 38.
297 Document A/CN.4/243, para, 131. {see foot-note 26 above}.
298 Ibid.
209 Ibid., para 135.
300 Ibid., para. 146.
301 Ibid., para. 147.
392 Ibid., para. 151; see also para 125.
303 International Law Association, Report of the Fifty-third Con

ference, Buenos Aires, 1968 (London, 1969), p. 632 [Interim Report
of the Committee on the Succession of New States to the Treatic;;
and Certain Other Obligations of their Predecessors, annex E].

"

!

I
~I

0\
I



P
tl
a
il
rl
l(
Sl

ir
tl

'"P
(I
b
r(

rc
01

II
te
n
c(

YI
In

a!
sil
ar
til
it
of
su
p~

pr

~
"

i i

State and the other State party have agreed, expressly or
tacitly, to consider the treaty as continuing in force, the
originl\l treaty is amended to take account of the new air
route situation resulting from the emergence of the new
St.l.te. Such an amendment obviously cannot be repro~

duced in the treaty as applied between the newly inde
pendent State and the other State pnrty. Numerous
instances of such amendments to the original treaty made
for the purpose of changing route schedules may be seen
in the Secretariat study on succession in respect of air
transport agreements.30G In these cases, although the
original nir-transport agreement itself is considered by
the new Stllte and the otl· •• State party as in force also
in the relations between them, the fact that there are
really two separate and parallel treaties in force manifests
itself in the dir.\"~ent route schedules applied, on the one
hand, between the original parties and, on the other,
between the newly independent Stnte and the other
State party.

(11) The principle also manifests itself in cases which
recognize the need for a newly independent State's
participution in or consent to an amendment of the
original treaty if the amendment is to operate equally
in its relations with the other State party. There are
several such cases to be found in the Secretariat study
of trade agreements in paragraphs giving an account. of
the amendment of certain French trade agreements
applicable in respect of former French African territories
at the date of their attainment of independence.aOG When
in 1961 certain Franco-Swedish trade agreements were
amended and extended in duration, and again in sub
sequent years, six new States authorized France to
represent them in the negotiations, while a further six
newly independent States signed the amending instrument
on their own behalf. In other cases of a similar kind a07

sometimes France expressly acted on behalf of the French
Community; more usually those of the new ex-French
African States who desired to continue the application
of the French trade agreements signed the amending
instruments on their own behalf. The same Secretariat
study also mentions a number of Netherlands trade
agreements that provided for annual revising instruments
in which Indonesia was to have the right to participate.a08

But Indonesia not having exercised this right, its participa
tion in the trade agreements in question ceased. Yet
another illustration of the need for a new State's consent,
if a revising instrument is to affect it, can be seen in
the Secretariat study of extradition treaties,a09 though thi~

is perhaps more properly to be considered a case of
termination through the conclusion of a new agreement.
In 1931 the United Kingdom and United States of
America concluded a new extradition treaty, which was
expressed' \) supersede all their prior extradition treaties,

305 See document A/CN.4/243, paras. 20, 26, 35,40.42, 58 and 66
(see foot-note 26 above).

306 See document A/CN.4/243/Add.l (idem). paras. 73-80.
307 In many of these cases the object of the amending instrument

was essentially to prolong the existing trade agreement.
308 See document A/CN.4/243/Add.l (see foot-note 26 above),

paras. 95-104.
300 Yearbook of the International Law Commission, 1970, vol. II,

pp. 107-108, document A/CN.4/229, para 13.
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3M See para. 13 below.

took the position that the agreement was still in force
between itself and Canada. The latter is then reported as
having objected that it had understood that the United
Kingdom would communicate the notice of termination
to any States interested by way of succession. If such was
the case, Canada would not seem to have claimed that
its termination of the original treaty ipso jure put nn
end also to the operation of the treaty as between itself
and Ghana. It seems rather to have maintained that its
notice of termination was intended to be communicated
also to Ghana and was for that reason effective against
the latter. Although Ghana did not pursue the matter,
the Commission doubts whether, in the light of article 78
of the Vienna Convention on the Law of Treaties, n
notice of termination can be effective against n successor
State unless actually received by it. This is on the assump
tion that when the notice of termination was given by
the predecessor State, the treaty was already in force
between the new State and the other State party. A notice
of termination given by the predecessor State or by the
other State party before anv arrangement had been
reached between the successor State and the other State
party would present a situation of a rather different
kind.aool

(7) Paragraph 1 a of the article accordingly provides
that n treaty considered as being in force between a
newly independent State and the other State party does
not cease to be in force in the relations between them
by reason only of the fact that it has subsequently been
terminated in the relations between the predecessor State
amI the other State party. This, of course, leaves it open
to the oth~r State party to send a notice of termination
under the treaty simultaneously to both the predecessor
and successor States. But it establishes the principle of
the separate and independent character of the treaty
relations between the two pairs of States.

(8) For the sake of completeness, and taking account
of the terminology of the Vienna Convention on the Law
of Treaties, the Commission has also provided in this
article for the case of suspension of operation of the
treaty as between the predecessor State and the other
State party. The case being similar to that of termination
of the treaty, the relevant rules should obviously be the
same. Hence the provision contained in paragraph 1 (b).

(9) The same basic principle must logically govern the
case of an amendment of a treaty which is considered as
in force between a newly independent State and the other
State party. An amendment agreed between the pre
decessor State and the other State party would be effective
only between themselves and would be res inter alios acta
for the newly independent State in its relations with the
other State party. It does not, therefore, ipso jure effect
a similar alteration in the terms of the treaty as applied
in the relations between the newly independent State and
the other State party. Any such alteration is a matter to
be agreed between these two States, and it is hardly
conceivable that the rule should be otherwise.

(10) In the case of air transport treaties, for example,
it frequently happens that after the newly independent
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310 See above, commentary to article 8, para. 19.

Article 22. Multilateral treaties

as the case mny be, iIi operation between the successor
State and the other Stnte party if it is established in
accordance with nrticle 19 that they so agreed. Paragraph 3
pr?~ides thn~ the amendment of the treaty between the
ongmal parties after the date of the succession of States
does. not pre~ent the unamended treaty from being
conSidered as 111 force under article 19 in the relations
betwee~ ~he succ~ssor State and the other State party,
unless It IS estabhslied that they intended the treaty as
amended to apply between them.

1. A multilateral treaty which at the datc of a succession
of States was in force in respect of the territory to which the
succ~s.sion of States relates is considered as applying
provIsIOnally between the sucessor State and another State
party to the trcaty if the successor State notifies the parties
or the depositary of its wish that the treaty should be so
R'pplied and if the other State party cxpressly so agrees or
by reason of its conduct is to be considered as baving so
agreed.

2. Howcver, in tbe c!\se of a treaty which falls under
article 12, paragraph 3, the consent of all the parties to
such provisional application is required.

SECTION 4. PROVISIONAL APPLICATION

Commentary

(1) The Commission, as mr.ntioned already,310 decided
to deal with the provisional application of treaties on a
succession of States separately from their continuance in
force de.fi~itively. ~ore?ve~, since the princip~l importance
of provlSlonal application In the context of succession of
~tates see~s to be in !he ca~e of newly independent States,
It also deCided to assign thiS matter to the present section
of part III. Section 4 is divided into three articles: the
present article and article 23 cover respectively multilat
eral and bilateral treaties, and article 24 the termination
of provisional application.

(2) The provisional application of a multilateral treaty
as such hardly seems possible, except in the case of a
"restricted" multilateral treaty and then only with the
agr~em~nt of aU !he parties. Th: reason is that partici
pation 111 a multilateral treaty IS governed by its final
clauses which do not, unless perhaps in rare cases, con
tem'pl~te the possi~iIit~ of participation on a provisional
baSIS, I.e. on a baSIS different from that of the parties to
the tr~aty !ntet .se. Theoretically, it might be possible by
a notificatIOn Circulated to all the parties to obtain the
consent of each one to such a provisional participation in
the treaty by a newly independent State. But this would
~ais.e .complex questions as to the effect of obligations of
111?IVI?Ual States. Moreover, this form of provisional ap
phcatlOn does not appear to occur in practice. The Com-

save that in the cnse of each of the Dominions nnd India
the prior trentics were to remain in force unless those
Stntes should ncccde to the 1931 Treaty or negotiate
another treaty on their own.

(12) Paragraph J (c) of the present article therefore
further provides that n bilateral treaty considered to b~
in force fa: a newly independent State and the other
State party IS not amended in the relations between them
by reason only at' the fact that it has been amended in
the relations between the predecessor State and the other
State party. This agnin docs not exclude the possibility
of an amending agreement's having a parallel effect on
the treaty relations between the successor State and the
other ~tate party if the interested State-in this case the
newly mdependent State-so agrees.

(13) The point remains ns to whether any special rule
has t.o be stated for the case where the original treaty is
termmated, suspended in operation or amended before
the newly i~dependent ~tate and the other State party
can be conSidered as haVIng agreed upon its continuance.
If the treaty has been effectively termInated before the
date of the succession, there is no problem-other than
the. e.ffect of a notice of termination given before but
expmng af~er the date .of the succession. The treaty is
not one which can be smd to have been in force in respect
of the newly independent State's territory at the date of
the succession so that, if that State and the other State
party should decide to apply the treaty in their mutual
rel...tions, it will be on the basis of an entirely new trans
action between them. The problem concerns rather the
possibility that the predecessor State or the other State
party should terminate the treaty soon after the date of
the succession and before the newly independent State
~nd the oth~r State ~arty have taken any position regard
mg the contmuance m force of the treaty in their mutual
relations. The Commission is ofthe view that the necessary
legal nexus is established for the purpose of the law of
~uccession if the treaty is in force in respect of the newly
m?epen?ent State's territory at the date of succession. On
thiS baSIS, there does not seem to be any logical reason
why that legal nexus should be affected by any act of the
predecessor State after that date.

(14) The Commission realizes that the point may not
be of great importance since: as article 19 expressly
recognizes, the bringing of the treaty into force in the
relations between the newly independent State and the
other State party is a matter for their mutual agreement.
In c?ns~quence, it is open to them to disreg~rd the
termma~IOn, suspension of operation or amendment of
the treaty between the original parties or to treat it as
c~nclusive as between themselves according to their
'rlshes. On the other hand, the point may have importance
in determining the position in the case of an alleged
a;Breement to continue the treaty in force to be implied
Simply from the conduct of the newly independent State
~nd the other State party, e.g. from the continued applica
!IOn of the treaty. The Commission has therefore thought
It better to deal with .the matter in the article. Pal'agl'Qph 2
of the article in effect provides that the termination or
suspension of operation of the treaty between the original
parties after the date of the succession of States does not
prevent the treaty from being considered as in force or,
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Article 24. Termination ofp"ovisionnl
application

1. The provisional application of a multilateral treaty
under articlc 22 terminates if:

(n) The States provisionally applying the treaty so
agrec;

(b) Eithcr the succcssor State or the other State party
gives reasonllble 110ticc of .melt tcrmination nnd the notice
expires; or

(c) In the case of a trcllty which falls under article 12,
parngrnph 3, either the successor Stllte or the partics give

m Sec, for example. the three Secretariat studies on succession in
tespeet of bilateral treaties: Yearbook of the ["te/'llational Lull' COIII
lIIi.l'.I'itm, /970. p. 102, doculllent A/CN.4/229; and documents
A/CN.4/243 unci A/CN.4/243/Add.1 (sec foot-note 26 above).

Article 23. Bilateral treaties

miSSion::thererore. t1t1~I:nt it :Id be nppro- .m",~Y ::~ernl:::mentionoo In Ihe eo~\- ~r~
printe to recognize it in the present drnft. mentnry to article 8. Those declarntions Iixa period during f

(3) What does occur in prt\ctice, nnJ is indeed specillcally which the newly independent State alTers to apply any
implied by some of the unilnternl declarations mentioned bilutcrnl treaty provisionally with n view to its replace-
in the commentary to nrticle 8) is the provisionnlnpplif.'a- ment by n fresh trcaty) 01' ftli1ing such rcplncement) its
Hon of a multilaternl treaty on a reciprocal basis betw('en termination at the end of the period. In the cnsc of decla-
a newly independent State and individual States pnrtilJ1i rntions of this type, if the other State nccepts either ex-
to the treaty. But in those cuses what happens is that the pressly or impliedly the otTer of the newly independent
multilateral treaty is by a collnternl agreement npplied State) it is necessurily un agreement for the provisional
provisionally between the newly independent State and n application of the treaty which urises.:1Il

particular party to the treaty on a bilatcral basis. The case (2) The provisiol1alnpplicntion of bilateral trenties nlso
is thus totally ditlbrent from the definitive pnrticipation of nrises quite frequently in prnctice from express ngreement
a newly independent State in virtue of the option nccorded to that etTect between thc newly independent State and the
to it in articles 12 and 13 to establish its status ns a party other Stute party. These express ngreements are normally
or contrncting State by its own act alone. in the form of an exchange of notes and provide for the
(4) Where the multilateral treaty is one of a restricted provisional npplication of the trenty pending the nego
character which falls under article 12) paragraph 3, the tiation of It new trenty or 1'01' a specified period, etc. When
position is different. There is then no real obstacle to pre- there is such roil express agreement) no dimculty arises
vent the parties) limited in /lumber us they are, from agree- because the intention of the States concerned to upply the
ing with the newly independent State to apply the trcaty trcnty provisionally is clcarly indicated in the ngreement.
provisionally on whatever conditions they think fit. But The main problem is where there is no such express ugree
in this case, having regard to the restricted character or ment and the intention to continue thc application of the
the treaty, it seems necessary that the provisionalnpplica- treaty provisional1y rather than definitcly has to bc
tion or the treaty should be agreed to by all the partics. inferred from the circumstances of the case. Not infre-

quently one or otherparty muy have given a specific indica
(5) Accordingly, paragraph] of the present urticle states tion of its intention to apply the trenty provisionally, us
that a multilateral treaty which at the dute of the succes- in the case of the unilaternl declarations referred to ubove;
sion of States was in force in respect of the territory to and in thnt case the inferel,ce from the conduct of the
which the succession relutes is considered as applying parties in favour of provisiollalnpplication will be strong.
provisionally between the slIccessor State and another In the absence of any such specific indication of the aUi
State party when the two following conditions are ful- tude of one or other State, the situation may be more
filled: (a) the successor State notifies tne parties or the problematical; but as in other contexts in the law of
depositary of its wish that the treaty should be appiied treaties it cun only be left to be determined by an appre
provisionally; and (b) the other State pnrty expressly so ciation or the circumstances of the particular case.
agrees or by reason of its conduct is to be considered as
having so agreed. Paragraph 2 specifics that in the case of (3) Article 23 uccordingly provides that a bilateral
a restricted multilaternl treaty the consent of all tile parties treaty which at the date of a succession of Stutes wus in
to such provisional application is required. force in respect of the territory to which the succession of

States relates is considered as applying provisionally be
tween the successor State and the other State party if they
expressly so agree or by rcason 01their condllct they arc to
be considered as having ngreed to continue to apply the
treaty provisionally)

A bilateral treaty which at the date of a succession of
States was in force in respect of the territory to which the
succession of Statc~ relates is considered as applying
provisionally between the successor State and the other
State and the other State party if:

(a) They expressly so agree; or
(b) By reason of their conduct they arc to be considered

as having agrced to continue to apply the treaty pro
visionally.

Commentary

(I) Under article 19 the continuance in force of a bilat
eral treaty as between a newly independent Stute and the
other State party is always a question ofagrcement express
or implied. The question being one of agreement, it is
equally open to the States concerned to agree merely to
continue to apply the treaty provisionally between them)
rather than to continue it in force dcfinitively in accordance
with its terms. This is a procedure specifically invited by
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reasonllble notice of such termination and the notice
expires.

2. The provisional appliclltion of a bilateral treaty under
nrticle 23 terminlltes if:

(a) The successor State ami the other State party so
agree; or

(IJ) Either the successor Stllte or the other State party
gives reasonnble notice or such terminlltion nUll the notice
expires.

3. Reasonable notice of termination for the purpose of
the present articles shall be:

(a) Such period as may be agreed between the States
concerned; or

(/J) In the absence of any agreement, twelve months'
notice unless a shorter period is prescribed by the treaty for
notice of its termination.

Commentary

(I) This article sets out the gencral rules for the termina
tion of 11 treaty which is being applied provisionally be
twecn a succcssor State and another State party to the
trcaty. Paragraph J dcals with termination in cases of pro
visional application ofamultilateral treaty undcr article22,
and paragraph 2 with termination in cases of provisional
application of a bilateral trcaty t:nder article 23. Both
paragraphs envisagc tcrmination coming about either bv
mutual agrcement or by the giving of rcasonable notice
of termination. No doubt, provisional application may be
terminated in other ways under the general law of treaties
e.g. if the States concerned conclude a new treaty relating
to the same subject matter and incompatible with the
application of the earlier treaty. But the Commission con
sidered that the present article should be confined to the
rules which specifically concern the termination of the
provisional application of a predecessor State's treaty be
tween the successor State and another State party.
(2) When it is a question of termination by agreement,
the main point is to identify the State or States the agree
ment of which is necessary. In the case of bilateral treaties
there is no problem; and the same is true of a multilateral
treaty provisionally applied between the successor State
and individual parties under article 22. The consent of
both States applying the treaty provisionally is ex hypo
thesi necessary. In the case of a multilateral treaty of a
restricted character, just as the consent of all the parties
nnd the successor State was necessary for the provisional
application of the treaty, so it must be also for the termina
tior. vf such provisional application.
(3) When it is a question of termination by the giving
of reasonable notice, the main points are to identify the
State or States whk:h may giv,~ such notice and to deter
mine what constit'Jtes reasonable notice. As to the State
or States which may give notice, there is again no problem
in the case ofa bilateral treaty and of' a multilateral treaty:
either the successor State or the other State party applying
the treaty pre..visionally may give reasonable notice of
termination. In the case of a multilateral treaty of a re
stricted character either the successor State or the parties
may give notice; and then it may be a question whether
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the notice must be given by all the parties. The Commis
sion considered that in principle the termination of pro
visional appliclltion of a treaty vis-a-vis a successor State
wus a matter that concerned all the parties, but thought
it was not necessary to specify that the notice should be
given by all the parties.
(4) The requirement of reasonable notice is for the pro
tection ofboth the successor State and other States parties,
since the abrupt tcrmination of provisional application
might create administrative and other dimculties for the
other State. The Commission noted that article 56 of the
Vienna Convention on the Law of Treaties, which con
cerns denunciation or withdrawal from a treaty, in dealing
with a problem having similar aspects, prescribed a
twelve months' period of notice. Having regard to the kind
oftreaties normally involved-e.g. trade, air transport, tax
and extradition treaties-the Commission considered that
a similar period of notice w,:>Uld be appropriate in the
present context. On the other hand, if the treaty should
provide for a shorter period of notice for its termination,
it would be logical that this shorter period should apply
also to the termination of the provisional application of the
treaty under the present article.
(5) Accordingly, paragraph 1 of the article states that
the provisional application of a multilateral treaty under
article 22 terminates of (a) the States provisionally apply
ing the treaty so agree; (b) either the successor State or the
other State party gives reasonable notice of such termina
tion and the notice expires; or (c) in the case ofa restricted
multilateral treaty either the successor State or the parties
give reasonable notice of such termination and the notice
expires. Paragraph 2 then provides that the provisional
application ofa bilateral treaty under article 23 terminates
if (a) the successor Str.~ and the other State party so
agree; or (b) either the successor State or the other State
party gives reasonable notice of such terminatioll and the
notice expires.

(6) Lastly, paragraph 3 specifies t.hat a reasolla[ 'e notice
of termination for the purpose of the present articles shall
be: (a) such period as may be agreed between the States
concerned; or (b) in the absence of any agreement, twelve
months' notice unless a shorter period is prescribed by the
treaty for notice of its termination.

SECTION 5. STATES FORMED FROM TWO OR MORE
TERRITORIES

Article 25. Newly independent States formed
from two or more territories

When the newly independent Stilte has been formed from
two or more territories in respect of which the treaties in
force at the date of the succession of States were not iden
tical, any treaty which is continued in force under articles
12 to 21 is considered as applying in respect of the entire
territory of that State unless:

(a) It appears from the treaty or is otherwise established
that the application of the treaty to the entire territory
would be incompatible with its object and purpose or the
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effcct of the combining of the territorics is radically to
change the conditions for the opcration of the treaty;

(b) In the case of a multilatcral treaty other than one
refcrred to in article 12, .paragraph 3, the notification of
succession is restricted to the territory in respcct of which
the tl'caty was in force prior to the succession;

(c) In the case of a muUilateral trcaty of the kind
referred to in article 12, paragraph 3, the sueccssor Statc
and the other Statcs parties othcrwise agrec;

(d) In the case of a bilateral treaty, the successor State
and the other State party otherwise agree.

Commentary

(1) Article 25 concerns the special case of the emergence
of a newly independent State formed from two or more
territories, I/ot already States when the succession occurred,
and in respect of which the treaties in force at the date of
the succession of States were not identical. This case is to
be differentiated from the uniting of two or more States
in one State dealt with in article 26 of the present articles.

(2) The underlying legal situations at the moment of the
succession are not the same in the uniting of two or more
States as in the creation of a State formed from two or
more mere territories.312 The States which unite in one
State have prior treaty regimes of their own-an existing
complex of treaties to which each of them is a party in its
own name. A mere territory may have an existing complex
of treaties formerly made applicable to it by its adminis
tering Power; but these treaties are not treaties to which
it is itself a party at the moment when it joins other ter
ritory or territories to compose a State. On the contrary,
they are treaties to which a successor State would be con
sidered a party only after notification of succession in the
case of a multilateral treaty or by agreement in the case of
a bilateral treaty.

(3) One example of such a plural-territory State, of a
federal type, is Nigeria, which was created out of four
former territories, namely, the colony of Lagos, the two
protectorates of Northern and Southern Nigeria and the
northern region of the British Trust Territory of the Came
w ns.313 The treaty situation on the eve of independence

312 The International Law Association referred to a composite
State as a State "formed out of several previously separate States
or territories", grouping together therefore all unions or federations
whether formed from a union ofStates or merely from two or more
territories (see the International Law Association, Report of the
Fifty-third Conference, Buenos Aires, 1968 (London, (969), p. 600
[Interim Report of the Committee on the Succession of New States
to the Treaties and Certain Other Obligations of their Predecessors,
note 2]).

313 Although there was a consolidation of some of those terri
tories since 1914, when Northern and Southern Nigeria were amal
gamated, the whole territory being known thereafter as the Colony
and Protectorate of Nigeria. The territory as a whole was then
divided into three areas: the Colony of Nigeria and two groups of
provinces and protectorates-Northern and Southern. The Southern
was Jater divided into Eastern and Western. In 19S1, the Northern,
Eastern and Western were renamed regions. At the date ollhdepend·
ence there were British treaties applicable in respect of different
parts of Nigeria, notwithstanding such a consolidation.
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has been broad ly estimated as follows: 31·' of the 78 multi
lateral treaties atTecting parts of Nigeria before independ
ence 37 applied to all territories, 31 to Lagos only, 3 to
the two Protectorates only, 6 to both Lagos nnd the two
Protectorates and 1 to the Trust Territory only. Of the
222 bilateral treaties, 151 applied equally to all four parts,
53 to Lagos only, 1 to the two Protectorates only, 13 to
both Lagos and the two Protectorates, and 2 to the Trust
Territory only. Nigeria is a State which entered into a devo
lution agreement with the United Kingdom prior to inde
pendence and has since notified or acknowledged its suc
cession to a certain number of the above mentioned mul
tilateral and bilateral treaties. Neither in its devolution
agreement 315 nor in its notifications or acknowledgements
does Nigeria seem to have distinguished between treaties
previously applicable in respect of all four territories or
only of some of them. Moreover, in notifying or acknowl
edging the continuance in force of any treaties for Nigeria,
it seems to have assumed that they would apply to Nigeria
as a whole and not merely within the respective regions
in regard to which they had been applicable before
independence. An both depositaries 316 and other contract
ing parties appear to have acquiesced in this point of view,
for they also refer simply to Nigeria.317

(4) The Federation of Malaysia is a more complex case,
involving two stages. The first was the formation of the
r:\~deration of Malaya as an independent State in 1957 out
of two colonies, Malacca and Penang, and nine Protector
ates. The bringing together of these territories into a
federal association had begun in 1948 so that post-1948
British treaties were applicable in respect of the whole fed
eration at the moment of independence; but the pre-1948
British treaties were applicable in respect only of the par
ticular territories in regard to which they had been con
cluded. The devolution agreement entered into by Ma
laya 31B referred simply to instruments which might be held
to "have application to or in respect of the Federation of
Malaya". On the other hand, Article 169 of the Constitu
tion,31D which related to the Federal Government's power
to legislate for the implementation of treaties, did provide
that any treaty entered into by the United Kingdom "Oil

behalf of the Federatioll or allY part thereof*" should be
deemed to be a treaty betweell the Fedcration alld the other
coulltry cOllcel'lled. Exactly what was intended by this
provision is not clear. But in practice neither the Federa
tion nor depositaries appear in the case of multilateral
treaties to have related Malaya's participation to the par
ticular regions of Malaya in regard to which the ireaty was

314 The figures for multilateral and bilateral treaties add up to
about 300 treaties in force in respect of one or other part of Nigeria
at the date of independence.

316 For Ihe text, see Yearbook ofthe Intematiollal Law COlT/mission,
1962, vol. II, p. 127, document A/CN./ISO, anncx, No. 10.

316 E.g. the Secrctary-General's letter of enquiry of 28 February
1961 (ibid., p. 117, para. 96). .

317 Sec, for example, United States, Department of State, Treaties
ill Force: A List ofTreaties alld Other Imematiolla.' Agreements ofthe
United States in Force on January 1, 1972 (Washington D.C., U.S.
Government Printing Officc, 1972), pp. 179-180.

318 See United Nations, Materials on Succession ofStates (op. cit.),
p.76.

310 Ibid., pp. 87-88.
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previously upplicuble.320 In the cuse of bilnterul treaties
the prnctice uvnilable to the Commission does nat indicate
clearly how far continuance in force of pre-indcpendence
trcaties was related to the particular regions in regard to
which they were applicable.

(5) The second stage of the Federation occurred in 1963
when. by a new agreemcnt. Singaporc. Sabah and Sarawak
joined the Federation. the necessary amendments being
made to the Constitution for this purpose. Article 169
continued us part of the amended Constitution and was
therefore in principle applicable in internal law with re
spect to the new territories; but no devolution agreement
wns entered into between the United Kingdom and the
Federation in relation to these territories. In two opinions
given in 1963 the United Nations Office of Legal Affairs
regarded the entry of the three territories into the Feder
ation as an enlargement of the Federation. The first con
cerned Malaysia's membership of the United Nations and.
after reciting the basic facts and certain precedents. the
Office of Legal Affairs stated:

An examination of the Agreement relating to Malaysia of 9 July
1963 and of the constitutional amendments, therefore, confirms the
conclusion that the international personality and identity of the
Federation of Malaya was not affected by the changes which have
taken place. Consequently, Malaysia continues the membership of
the Federation of Malaya in the United Nations.

Even if an examination of the constitutional changes had led
to an opposite conclusion that what has taken place was not an
enlargement of the existing Federation but a merger in a union
or a new federation, the result would not necessarily be different as
illustrated by the cases of the United Arab Republic and the Federal
Republic of Cameroon.321

If that opinion concerned succession in relation to mem
bership, the second concerned succession in relation to a
treaty-a Special Fund Agreement. The substance of the
advice given by the United Nations Office of Legal
Affairs is as follows:

As you know, the Agreement between the United Kingdom and
the Special Fund was intended to apply to Special Fund projects
in territories for the international relations of which the United
Kingdom is responsible (see, e.g., the first paragraph of the preamble
to the Agreement). In view of tlte recent changes in the interna
tional representation of Sabah (North Borneo) and Singapore, the
UI/ited Kil/gdom Agreement may be deemed to hal'e ceased to apply
with respect to those territories it/ accordcl/lce with get/eral prit/ciples
of il/tertlatiot/ol law,* and this would be true notwithstanding that
the Plans of Operation for the projects technicaIly constitute part
of the Agreement with the United Kingdom under article I, para
graph 2, of that Agreement. Although the Special Fund could take
the position that the United Kingdom Agreement has devolved
upon Malaysia and that it continues to apply to Singapore and
Sabah (North Borneo), this could weIl result in two separate agree
ments becoming applicable within those territories (i.e., the United
Kingdom Agreement for projects already in existence and, as
explained below, the Agreement with Malaya with respect to future
projects), a situation which could give rise to confusion and should
be avoided if possible.

320 See the Secretary-General's lelter of enquiry of 9 December
1957 in Yearbook of the It/tematiot/al Law COllll1lissiot/, 1962, vol. II,
p. 112, document A/CNA/150, para. 44; and United Nations, MII!
Iilateral Treaties . .. 1971 (op. cit.), where reference is made simply
to Malaya as a party to certain of the treaties listed in the Secretary
General's lelter of enquiry.

321 United Nations, Juridical Yearbook, 1963 (United Nations
publication, Sales No. 65.V.3), p. 163.

As regards the Agreement betwccn the Special Fund and MalaYll,
it continucs in force with respect to the State now known as Malay
sia since the previous international personality of the Federation of
Mulll)'ll continues and has no effeet on its membership in the United
Nlltions. Similarly, the Agreement between the Special Fund lind
the Fedcmtion of Mlliaya should be deemed unaffected by the
change in the name of the State in question. Moreol'er, we are of
tile opi/lio/l that the Malayat/ ,lgreemellt applies of its 0\1'11 force
(11/(/ \l'l,holll l!eet/ for at/y e:t:chUllge of letters to the territory /Iell'ly
(lcquired b>' that State," and to Plans of Operation for future pro
jects ther~in, in the absence of any indication to the contrary from
Malaysia.m

The office of Legal Affairs thus advised that "Malaysia"
constituted an enlarged "Malaya" and that "Malaya's"
Special Fund Agreement, by operation of the moving
treaty frontier principle, had become applicable in respect
of Singapore and Sabah. This advice was certainly in ac
cordance with the principle generally applied in cases of
enlargement of territory, as is illustrated by the cases of the
accession of Newfoundland to the Canadian Federation,
and the "federation" ofEritrea with Ethiopia.323 Moreover,
the same principle, that Malaya's treaties would apply
automatically to the additional territories of Singapore,
Sabah and Sarawak, appears to have be~n acted on by
the Secretary-General in his capacity as depositary of
multilateral treaties. Thus, in none of the many entries for
"Malaysia" in Multilateral Treaties ill respect o/which the
Secretary-Gelleralpelforms Depositary Functiolls 324 is there
any indication that any of the treaties apply only in certain
regions of Malaysia.

(6) Similarly, in the case of other multilateral treaties
Malaysia appears to have been treated simply as an
enlargement of Malaya and the treaties as automatically
applicable in respect of Malaysia as a whole. 325 An excep
tion is the case of GAIT where Malaysia notified the
Director-General that certain pre-federation agreements
of Singapore, Sarawak and Sabah would continue to be
considered as binding in respect of those States, but
would not be extended to the States of the former Federa
tion of Malaya; and that certain other agreements in
respect of the latter ~tates would for the time being not
be extended to the three new States.326

(7) The circumstances of the federation of Rhodesia
and Nyasaland in 1953, which was formed from the colony
of Southern Rhodesia and the protectorates of Northern
Rhodesia and Nyasaland, were somewhat special so that
it is not thought to be a useful precedent from which to
draw any general conclusions in regard to the formation
of plural-territory States. The reason is that the British
Crown retained certain vestigial powers with respect to
the external relations of the Federation and this prevents
the case from being considered as a "succession" in the
normal sense.

322 Ibid., p. 178.
323 See above, commentary to article 10, para. 5.
32~ United Nations, Multilateral Treaties . •. 1971 (op. cit.).
32& See Ye~"book of the Illtematiollal Loll' Commissioll, 1969,

vol. II, PP. 38 and 41, document A/CNA/210, paras. 53 and 63, and
ibid., 1970, vol. II, PP. 90-91, document A/CNA/22S, paras. 114-115.

326 Ibid., 1968, vol. II, p. 84, document A/CNA/200 and Add.l-2,
para. 371.
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(8) States formed from two Ol' more territories may
equally be created in the form of unitary States, modern
instances ofwhich nre Ghana and the Republic ofSomaliu.
Ghana consists of the fotmer colony of the Gold Coast,
Ashanti, the Northern Territories Protectorate and the
Trusteeship Territory of Togoland. It appel\l's there were
no treaties, multiluteral or bilateral, which were upplied
before independence to Asltanti, the Northern Territories
or Togolund which were not also applied to the Gold
Coast; on the other hand, there were some treuties which
npplied to the Gold Coast but not to the otller parts of
what is now Ghana. The latter point is confirmed by the
evidence in Multilateral Treaties ill respect of \I'M,," til('
Secretary-Gelleral performs Depositary Fll1Icticms.3~1 In
regard to bilateral treaties it seems that of the :.ine
United Kingdom treaties listed under Ghana in the
United States publication Treaties ill Force, three had
previously applied to the Gold Coast ulone, one to tile
Gold Coast and Ashanti alone and only nve to all follt'
parts of Ghana.
(9) After independence Ghana notified her succession
in respect of a number of multilateral treaties of which the
Secretary-General is the depositury, some being treaties
previously applicable only in respect of parts of what is
now her territory. There is no indication in the Secretary
General's practice that Ghana's notifications of succession
are limited to particular regions of the State; und, simi
larly, there is no indication in the United States Treaties
ill Force that any of the nine United Kingdom bilateral
treaties specified as in force l'is-a-l'is Ghana are limited in
their application to the particular regions in respect of
which they were in force prior to independence. Nor has
the Commission found any practice to the contrary in the
Secretariat studies of succession in respect of multilateral
or of bilateral treaties or in Materials 011 Successioll of
States.328 In other words, the presumption seems to have
been made that Ghana's acceptance of succession was
intended to apply to the whole of her territory, even
although the treaty might previously have been applicable
only in respect of some part of the new composite State.
(10) The Republic of Somalia isa unitary State com
posed of Somalia and Somaliland. Both these territories
had become independent States before their uniting as the
Republic of Somalia so that, technically, the case may be
said to be one of a uniting of States. But their separate
existences as independent States were very short-lived and
designed merely as steps towards the c.reation of a unitary
Republic. In consequence, from the point of view of
succession in respect of treaties the case has some similar
ities with that of Ghana, provided that allowance is
made for the double succession which the creation of the
Republic of Somalia involved. The general attitude of the
Somalia Government seems to have been that treaties,
when continued at all, apply only to the areas to which
they territorially applied before independence. This is
certainly borne out by the position taken by Somalia in
regard to ILO conventions previously applicable to either
or both of the territories of which it was composed.32D

327 United Nations, Militilateral Treaties . .. /97/ (01'. cit.).
3i1S United Nations, Materials 011 SlIccessioll of States (op. cit.).
320 See Yearbook of the Illtel'1latiollal Law Commissioll, /962,

vol. II, p. 119, document A/CNA/lSO, para. 106.
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There were two such conventions previously npplicable
both to the Trust Territory and to Bl'itish Somnlilal\d and
these Somalia recognized as continuing in force in respect
of the whole Republic. Seven more conventions had pre
viously been applicable to the Trust Territory but not to
British Somuliland and a further six applicable to British
Somnliland but not to the Trust Territory. These conven
tions also she recognized as continuing in force but only
in respect of the part of het' territory to which they had
been applicable. It appears that Somalia adopts the same
attitude in regard to extradition treaties; and that she
accordingly would refuse extrudition of n person in the
Trust Territory if extrudition were sought under a former
British extradition treaty applicable in respect of British
Somaliland.

(11) In general, Somalia has been very sparing in her
recognition of succession in respect of treaties, as may be
seen from the extreme paucity of references to Somalia in
the Secretariat studies. It is also rellected in the fact that
she has not recognized her sllccession to any of the multi
lateral treaties of which the Secretary-General is the
depositary,3:10 As to those treaties, the position taken by
the Secretary-General in 1961 in his letter of enquiry to
Somalia is of interest. He listed nine multilateral treaties
previollsly applicable in respect of both the Trust Territory
and British Somul.i1and and said that, upon being notified
that Somalia recognized herself as bound by them, she
would be considered as'having become a party to them in
her own name as from the date of independence. He then
added:

The same procedure could be applied in respect of those instru
mcnts whieh either were made applicable only to the former Trust
Territory of Somaliland by the Government of Italy or only to
the former British Somalilund by the Government of the United
Kingdom. prm'ided/hat YOllr GOI'el'lllllellt WOllld recognize 'hat their
npplicatioll I/OII' e:t:tel/ds to the ell/ire territory oj' the Republic of
Somalia.'" 331

This passage seems to deny to Somalia the possibility nf
notifying her succession to the treaties in question only
in respect of the territory to which they were previously
applicable. Ifso, it may be doubted whether in the light of
later practice it any longer expresses the position of the
Secretary-General in regard to the possibility of a suc
cession restricted to the particular territory to which the
treaty was previously applicable.

(12) The practice summarized in the preceding para
graphs indicates that cases of the formation of a State
from two or more territories fall within the rules of part
III (Newly independent States) of the present draft
articles and that the only particular question which they
raise is the territorial scope to be attributed to a treaty
which at the date of the succession was not in force in all
the territories which formed the newly independent State
when such treaty is recognized by the latter as remaining
in force.

(13) As is apparent from the recorded practice, the
question of territorial scope has been dealt with in one
way in some cases and in a different way in others.

330 Ibid.
331 Ibid., p. 118, para. 103.
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However, once it is uccepted that in u newly independent
State it is a mutter of conscnt, the dinbrences in the
prncticc nrc reconciluble on the basis that they merely
reflect dinbrences in the intentions--in the conscnts-of
the Stutes concerned. The qucstion thcn is whetller u
treaty should be presumed to apply to the entire territory
of the newly independent State formed from two 01' more
tel'ritories unless a contmry intelltiollappears, or whether
a treaty should be presumed to apply only in respect of tile
constituent territory or territories in which it was pre~

viollsiy in force unless an intention to apply it to the
entire territory of the newly independent State appears.

(14) The Commission considered the former of these
two possibilities to be the more appropriate rule. Con~

sequently, the introductory sentence of article 25 provides
that when a newly independent State has been formed
from two or more territories in respcct of which the
tlcaties in force at the date of the succession of States
were not identical, any treaty which is continued in force
under articles J2 to 21 of the present drart articles is
considered as applying in respect of the entire territory of
that State.
(15) At the same time, the Commission felt it nccessary
to except from thc "entire territory" presumption, the
cascs mentioned in sub-paragraphs (a) to (d) of the
,~ticle. The first exception relates to a case in hich it
appears from the treaty or is otherwise establish.d tlmt
the application of the treaty to the entire territory would
be incompatible with its object and plll'pose or the eOcct
of the combining of the territories is radically to change
the conditions for the operation of the treaty (sub
paragraph (a». The second exception concerns multi~

lateral treaties other than restricted ones. In such a case,
the newly independent State may indicate in its notification
of succession that the application of the treaty is restricted
to the territory in respect of which the treaty was in force
prior to the succession (sub-paragraph (b». Finally, for
restricted multila tern I treaties and bilateral treaties the
"entire territory" presumption may be negatived by
agreement the successor State and the other States parties
(sub-paragraphs (c) alld (d».

PART IV. UNITING, DISSOLUTION AND SEPARATION

OF STATES

Article 26. Uniting of Stat(!s

1. On the uniting of two or more States in one State,
any treaty in force at that date between any of those States
llnd other States parties to the treaty continues in force
between the successor State ami such other States parties
unless:

(n) The successor State and the other Stlltes parties
otherwise agree; or

(1» The application of the particnlar treaty after the
nniting of the States. would be incompatible with its object
and purpose or the effect of the uniting of the States is
radically to change the conditions for the operation of the
treaty.
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2. Any treaty continuing in force in conformity with
paragraph 1 is binding only in reIn, ion to the arell of the
territory of the successor State ill respect of which the
treaty was in force at the dllte of the uniting of the States
unless: .

«I) The successor State notifies the pnrties or thr. de
positar)' of a multilllterni treaty that the treaty is to be
considered as binding in relution to its entire territory;

(b) In the case of a multilateral treaty fnUing under
article 12, paragraph ~, the successor State nOll all the
parties otherwise agree; or

(c) In the case of n bilnternl h'ellty, the successor Stnte
and the other State party otherwise agree.

3. Paragraphs 1 and 2 apply also when a successor State
itself unites with another State.

Commentary

(1) This article deals with a succession of States arising
from the thliting in one State of two or more States,
which had separate international personalities at the
date of the succession. The case of the emergence of a
State from the combining of two or more territories, not
already States at the date of the succession, falls within
the rules which govern newly indepel1dent States and,
accordingly, has been dealt with separately in part III,
article 25. The transfer of a mere territory to an existing
State also falls under an earlier provision of the draft
articles, namely the moving treaty frontier rule set out in
article 10.
(2) The succession of States envisaged in the present
article involves therefore the disappearance of two or
more sovereign States and, through their uniting, the
creation of a new State. Nor does it matter what may be
the particular form of the internal constitutional organiza
tion adopted by the successor State. The uniting niay lead
to a wholly unitary State, to a federation or to any other
form of constitutional arrangement. In other words, the
degree of separate identity retained by the original States
after their uniting, within the constitution of the suc~

cessor State, is irrelevant for the operation of the pro-
visions set forth in the article. .

(3) Being concerned only with the uniting of two or more
States in one State, associations of States having the
character of intergovernmental organizations such as,
for example, the United Nations, the specialized agencies,
OAS, the Council of Europe, CMEA, etc., fall completely
outside the scope of the article; as do some hybrid
unions which may appear to have some analogy with a
uniting of States but which do not result in a new State
and do not therefore constitute a succession of States.

(4) One example of such a hybrid is EEC, as to the
precise legal character of which opinions differ. For the
present purpose, it suffices to say that, from the point of
view of $uccession in respect of treaties, EEC appears to
keep on the plane of intergovernmental organizations.
Thus, article 234 of the Treaty of Rome 332 unmistakably
approaches the question of the pre-Community treaties of

l132 Treaty instituting the European Economic Community. See
United Nations, Treaty Scries, vol. 294, p. 17 (text in French).
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member States wi'.h third countries from the angle of the
rules governing the application of successive treaties
relating to the snm~ subject matter (mticle 30 of the Vienna
Convention on the Law of Treaties). In other wNds, pre
Community treaties arc dealt with in the Rome Treaty
in the context of compatibility of treaty obligations and
not of succession or moving treaty frontiers. The sume is
true of the instruments which established the other two
European Communities.333 Furthermore, the Treaty of
Accession of 22 Junuary 1972,33.1 which sets out the
conditions under which four additional States muy join
EEC and Euratom, deals with the pre-accession treuties
of the candidate States on the basis of compatibility of
treaty obligations-of requiring them to bring their
existing treaty obligations into line with the obligations
arising from their accession to the Communities. Simi
larly, the Treaty of Accession expressly provides for the
new member States to become bound by various categories
of pre-accession treaties concluded by the Communities
or by their original members and does not rely on the
operation of any principle of succession or of moving
treaty frontiers.

(5) Numerous other economic unions have been created
in various forms and with varying degrees of "community"
machinery; e.g. EFTA, LAFTA and other free-trade
areas and the Benelux. In general, the constitutions of
these economic unions leave in no doubt their essential
character as inter-governmental organizations. In the
case of the Belgium-Luxemburg Economic Union, if
Belgium may be expressly empowered to conclude treaties
on behalf of the Union, the relationship between the two
countries within the Union appears to remain definitively
on the international plane. In practice all these economic
unions, including the closely integrated Liechtenstein
Swiss Customs Union, have been treated as international
unions and not as involving the creation of a new State.

(6) In analysing the effect on treaties of a uniting of
States, writers tend to make a distinction between cases
in which the successor State is organized in a federal form
and cases in which the successor State adopts another
constitutional form of government, but they tend also to
conclude that the distinction has no great significance.
Among the historical examples more commonly men
tioned are the formation of the United States of America,
Switzerland, the German Federation of 1871, the founda
tion of the Greater Republic of Central America in 1895
and the former unions of Norway and Sweden and of
Denmark and Iceland. The chief modern precedents are
the uniting of Egypt and Syria in 1958 and of Tanganyika
and Zanzibar in 1964.

333 Treaty instituting the European Coal and Steel Community.
section 17 of the Convention on Transitional Provisions (United
Nations, Treaty Series, vol. 261. pp. 297 and 299); and Treaty
establishing the European Atomic Energy Community. articles 105
and 106 (ibid., vol. 298, p. 205).

3M Treaty concerning the accession of the Kingdom of Denmark,
Ireland the Kingdom of Norway and the United Kingdom of Great
Britain ~nd Northern Ireland to the European Economic Community
and to the European Atomic Energy Community: Act co.ncerni~g the
conditions of accession and the adjustments to the treaties, artlcle 4.
See Official Joul'I/al of the Europet/n Communities-Legislation,
Special Edition, Luxembourg, 27 March 1972, No. L 73, pp. 14-15.
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(7) Various interpretations of the effect of the forma
tion of the German Federation of 1871 upon pre-existing
treaties have been advanced but the prevailing view seems
to he that the treaties of the individual German States
continued either to bind the federal State, as Cl successor to
the constituent State concerned, within their respective
regional limits or to bind the individual States through the
federal State until terminated by an inconsistent exercise
of federal legislative power. It is tl'l1e that certain treaties
of individual States were regarded as applicable in respect
of the federation as a whole. But these cases appear to
have concerned only particular categories of treaties and
in general any continuity of the treaties of the States was
confined to their respective regional limits. Under the
federal constitution the individual States retained both
their legislative and their treaty-making competence
except in so far as the federal Government might exercise
its over-riding powers in the same field.

(8) The Swiss Federal Constitution of 1848 vested the
treaty-making and treaty-implementing powers in the
federal Governm<.'nt. At tlle same time, it left in the hands
of the Cantons a concurrent, if subordinate, power to
make treaties with foreign States concerning "l'cconomie
publique, les rapports de voisinage et de police".335 The
pre-federation treaties of individual Cantons, it seems
clear, were considered as continuing in force within their
respective regional limits after the formation orthe federa
tion. At the same time, the principle of continuity does
not appear to have been limited to treaties falling within
the treaty-making competence still possessed by the
Cantons after the federation. It further appears that
treaties formerly concluded by the Cantons are not
considered under Swiss law as abrogated by reason only of
incompatibility with a subsequent federal law but are
terminated only through a subsequent exercise of the
federal treaty-making power.

(9) Another precedent, though the federation was very
short-lived, is the foundation of the Greater Republic of
Central America in 1895. In that instance EI Salvador,
Nicaragua and Honduras signed a Treaty of Federation
constituting the Greater Republic; and in 1897 the Greater
Republic itself concluded a further treaty of federation
with Costa Rica and Guatemala, extending the federation
to these two Republics. The second treaty, like the first,
invested the Federation with the treaty-making power, but
it also expressly provided "former treaties entered into
by the States shall still remain in force in so far as they
are not opposed to the present treaty". 336

(10) The notification made by the Soviet Union on
23 July 1923 concerning the existing treaties of the
Russian, White Russian, Ukrainian and Transcaucasian
Rupublics may perhaps be regarded as a precedent of a
similar kind. The notification stated that

335 C. Hilty. Les cOl/stitutions ftJddrales de la Confederatioll suisse
(Neuchalel. Allinger, 1891), p. 439.

333 "Los tralados anleriorcs, celebrados entre los Estados que
danln vigenles en 10 que no se opongan al presenle Paclo". See
J. M. Bonilla, cd .• Derecho de Gel/tes Positil'o Nicaragiiellse. t. n,
Pactos il/te,."aciollales pallamer;cal/os (Managua, Tipografla y
Encuadernaci6n Nacional. 1922), pp. 212-213.
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thc Pcoplc's Commissnrint for Foreign Affnirs of thc USSR is
chnrged with thc execution in thc Ilnme of the Union of nil its
internntionnl relntions, including the execution of nil trenties nnd
conventions entcrcd into by the nbove-mentioned Republics with
foreign Stutcs which shnll remnin in force in the territories or the
respectivc Republics.

(11) The admission of Texas, then an independent State
into the United States of America in 1845 also calls fo;
consideration in the present context. Under the United
States .constitution the whole treaty-making power is
v7sted 111 the f?de.r~l Government, and it is expressly for
bIdden to the 1I1dlVIdual States to conclude treaties. They
may enter into agreements with foreign Power only with
the consent of Congress which has always been taken to
mean that they may not make treaties on their own
behalf. The United States took the position that Texas's
pre-federation treaties lapsed and that Texas fell within
the treaty-regime of the United States; in other words,
tllat i,t was.n ~ase for the application of the moving treaty
frontIer prmcIple. At first, both France and Great Britain
objected, the latter arguing that Texas could not, by volun
tarily joining the United States federation, exonerate her
self from her own existing treaties. Later, in 1857, Great
Britain came round to the United States view that Texas's
pr~-rederation treaties had lapsed. The reasoning of the
BntIsh Law Officers seems, however, to have differed
slightly from that of the United States Government.

(12) As to non-federal successor States, the "personal
lIlliollS" may be left out of account, because they do not
raise any question of succession. They entail no more
than the possession, sometimes almost accidental, by two
States of the same person as Head of State (e.g. Great
~ritain and Hannover between 1714 and 1837), and they
111 no way affect the treaty relations of the States concerned
with otl1(:r States. In any event, they appear to be obsolete.
So-called "real lIllioIlS", on the other hand, entail the
creation of a composite successor State. Such a State
~xists w~len I~WO or more ~tates, each having a separate
I11ternatIOn~1 personality, are united under a common
constitution with a common Head of State and a common
organ competent to represent them in their relations with
other States. A union may have some other common
organs without losing its character as a "real" rather than
federal union; but the essence of the matter for present
purposes is the sepan~te identities of the individual States
and the common organs competent to represent them
internationally in at least some fields of activity. Amongst
the older cases of real unions that are usually mentioned
are the Norwegian-Swedish union under the Swedish
Crown from 1814 to 1905 and the Danish-Icelandic union
under the Danish Crown from 1918 to 1944. In each of
these cases, however, one of the two union States (Nor
way and Iceland respectively) had not been independent
States prior to the union, and it is only in connexion with
the dissolution of unions that these precedents are cited.337

More to the point are the n10dern precedents of the unit
ing of Egypt and Syria in 1958 and of Tanganyika and
Zanzibar in 1964.

337 The union of Austria and Hungary in the Dual Monarchy is
another case sometimes cited, but only in regard to the effect of a
dissolution of a union on treaties.
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(13) Egypt and Syria, each an independ\':nt State and
Member of the United Nations, proclaimed themselves
in 1958 one State to be named the "United Arab Republic",
the executive authority being vested in a Head of State
and the legislative authority in one legislative house.
Article 58 orthe Provisioll!\l Constitution 338 also provided
that the Republic should consist of two regions, Egypt
and Syria, in each of which there should be an executive
council competent to examine and study matters pertain~

ing to the execution of the general policy of the region.
But under the Constitution of the Republic the legislative
power and the treaty-making power (article 56) were both
entrusted to the central organs of the united State, without
an~ mention of the region's retaining any separate legis~

latIve or treaty-making powers of their own. Prima facie,
therefore, the Proclamation and Provisional Constitution
designed the UAR to be a new unitary State rather than
a " union", either real or federal. In practice, however,
Egypt and Syria were generaliy recognized as in ,;ome
measure retaining their separate identity as distinct units
of the UAR.

(14) This view of the matter was, no doubt, encouraged
by the terms of article 69 of the Provisional Constitution
which provided for the continuance in force of all th~
pre-union treaties of both Egypt and Syria within the
limits of the particular region in regard to which each
treaty had been concluded. Vis-a.-vis third States however
that provision had the character of a unilater~l declara:
tion which was not, as such, binding upon them.

(15) In regard to multilateral treaties, the Foreign Minis
ter of the UAR made a communication to the Secretary
General of the United Nations in the following terms:

It is to be noted that the Government of the United Arab Repub·
lic declnres thnt the Union is a single Member of the United Nations,
bound by the provisions of the Charter, and that nil internntional
treaties and agreements concluded by Egypt or Syria with other
countries will remllin valid within the regional limits prescrib('d on
their conclusion and in accordance with the principles of inter
nntional law.330

The response of the Secretary-General to this communica
tion was, during the existence of the Union, to list the
UAR as a party to all the treaties to which Egypt or Syria
had been parties before the Union was formed; and under
the name of the UAR he indicated whether Egypt or
Syria or both had taken action in respect of the treaty in
question.340 As to treatment accorded to the UAR in
regard to membership of the United Nations,341 the noti
fication addressed by the UAR to the Secretary-General
had requested him to communicate the information con
cerning the formation of the United Republic to all
Member States and principal organs of the United Nations
and to all subsidiary organs, particularly those on which
Egypt or Syria, or both, had been represented. The Secre··
tary-General, in his capacity as such, accepted credentials

338 For the text or the Provisionnl Constitution of the United
Arab Republic, see Tile Intel'llational and Comparative Law Quarterly
(London), vol. 8, pp. 374-380.

330 Yearbook of the International Law Commission, 1962, vol. II,
p. 113, document A/eNA/ISO, para. 48.

340 Ibid.

3U Ibid., p. 104, document A/CNA/149 and Add.!, paras. 1';·21.
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issued by the Foreign Minister of the UAR for its Penna
nent Rcprescntntivc, informing Membcr Statcs and all
principal and subsidiary organs of his nction in the follow
ing terms:

In acccpting this Icttcr of crcdcntials thc Sccrctary-Gencm) has
notcd that this is lin action within thc limits of his uuthority, undcr
takcn without prcjudil'c to und pending such llction llS othcr orgllns
of thc Unitcd Nations may takc on thc basis of notification of thc
constitution of the United Arab Republic llnd the Notc of I Murch
195s.a.1a [The Foreign Ministcr's Notc informing thc Secretllry
General of thc formation of the United Republic.]

The upshot was that the "representatives of the Republic
without objection took their seats in all the organs of the
United Nations of which Egypt or Syria, or both, had
been members"; and this occurred without the UAf,,'s
undergoing "admission" as a Member State.3<l3 It seems
therefore that the Sccretary-General and the other organs
of the United Nations, acted on the basis that the UAR
united and continued in itselfthe international personalities
of Egypt and Syria. The Specialized Agencies, /Ilutatis
mutandis, dealt with the case of the UAR in a similar way.
In the case ofITU it seems that the UAR was considered
as a party to the constituent treaty, subject to different
reservations in respect of Egypt and Syria which corre
sponded to those previously contained in the ratifications
of those two States.344

(16) The practice regarding bilateral treaties proceeded on
similar lines, in accord with the principles stated in ar
ticle 69 of the Provisional Constitution; i.e. the pre
union bilateral treaties of Egypt and Syria were considered
as continuing in force within the regional limits in respect
of which they had originally been concluded. The practice
examined shows that it was the case with regard to extra
dition treaties, commercial treaties and air transport
agreements of Egypt and Syria.345 The same view in regard
to the pre-union treaties of Egypt and Syria was reflected
in the lists of treaties in force published by other States.
The United States, for example, listed against the United
Arab Republic twenty-one pre-union bilateral treaties
with Egypt and six with Syria.

(17) The uniting of Tanganyika and Zanzibar in the
United Republic of Tanzania in 1964 was also a union of
independent States under constituent instruments which
provided for a common Head of State and a common
organ responsible for the external, and therefore treaty,
relations of the United Republic.346 The constituent in
struments indeed provided for a Union Parliament and
Executive to which various major matters were reserved.
Unlike the Provisional Constitution of the UAR, they
also provided for a separate Zanzibar legislature and
executive having competence in all internal matters not

342 Ibid., para. 19.
343 Ibid., para. 20.
3.\4 Ibid., 1970, vol. II, p. e9, document A/CNA/225, para. 108.
345 Ibid., pp. 129-130 and 127, document A/CNA/229,

paras. 147 and 130-131. See also documents A/CNA/243 (see foot
note 26 above); paras. 152-175 and 190, and A/CNA/243/Add.l
(idem), paras. 149-166 and 181.

340 See "Treaties and succession of States and governments in
Tanzania", in Nigerian Institute for International Affairs, African
Conference on International Law and African Problems: Proceedings
(Carnegie Endowment for International Peace, 1967), paras. 26-28.
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reserved to the ccntrul organs of the United Republic. The
particular circumstances in which the United Rcpublic
was created, however, complicated this case as a pt'ecedent
from which to deduce principles gO'leming the ellcet of the
uniting of two or more States in one State upon treaties.

(18) If both Tanganyika and Zanzibar were independent
States in 1964 when they united in the Republic ofTanzania,
their independence was of very recent date. Tanganyika,
previously a Tl'usteeship territory, had become independ
cnt in 1961; Zanzibar, previously a colonial protectorate,
had attained independence and become a Member of the
United Nations only towards the end of 1963. In conse
quence the formation of Tanzania occurred in two stages,
the second of which followed very rapidly after the first:
(a) the emergence of each of the two individual territories
to independence, and (b) the uniting of the two, now inde
pendent, States in the Republic of Tanzania. Tanganyika,
on beginning life <lS a new State, had made the Nyerere
declaration by which, in effect, she gav;,: notice that pre
independence treaties would be considered by her as con
tinuing in force only a provisional basis during an interim
period, pending a decision as to their continuance, ter
mination or renegotiation.347 She recognized the possibil
ity that some treaties might survive "by the application of
rules of customary law", apparently meaning thereby
boundary and other localized treaties. Otherwise, she
clearly considered herself free to accept or reject pre-inde
pendence treaties. The consequence was that, when not
long afterwards Tanganyika united with Zaczibar, many
pre-union treaties applicable in respe::t of her territory
had terminated or were in force only provisionally. Except
for possible "localized treaties", she was bound only by
such treaties as she had taken steps to continue in force.
As to Zanzibar, there seems to be little doubt that, leaving
aside the question of localized treaties, she was not bound
to consider any pre-independence treaties as in force at
the moment when she joined with Tanganyika in forming
the Republic of Tanzania.

(19) In a Note of 6 May 1964, addressed to the Secre
tary-General, the new United Republic informed him of
the uniting of the two countries as one sovereign State
under the name of the United Republic of Tanganyika
and Zanzibar (the subsequent change of name to Tanzania
was notified on 2 November 1964).348 It further asked the
Secretary-GeneraI:

to note that the United Republic of Tanganyika and Zanzibar
declares that it is now a single member of the United Nations bound
by the provisions of the Charter, and that all international treaties
and agreements in force between the Republic of Tanganyika or the
People's Republic of Zanzibar and other States or international
organizations wiIl, to the extent that their implementation is con
sistent with the constitutional position established by the Articles
of the Union, remain in force within the regional limits prescribed
on their conclusion and in accordance with the principles of inter
national law.34D

This declaration, except for the proviso "to the extent that
their implementation is consistent with the constitutional

3·17 See above, commentary to article 8, para. 2.
348 United Nations, Multilateral Treaties ... 1971 (ap. cit.), p. 7,

foot-note 8.
3010 Ibid.
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position established by the Articlcs of the Union" fol
lows the same lines as that of the United Arab Rep~blic.
~urthermo~e, t!le position takc;n by the Secretary-Gencml
111 commul1lcatlllg the declarutlon to other United Nations
organs and to the specializcd agencies was almost identical
with that adopted by him in the case of the UAR and the
spccialized agencies scem to have followed the precedent
of the: UAR in dealing with the merger of Tanganyika and
Zanzibar in the United Republic of Tanzania. At any
rate, the resulting united State was treated as simply con
tinuing the membership of Tanganyika (and also of Zan
zibar in those cases where thl: latter had become a Member
prior to the union) without any need to undergo the rele
vant admission procedure.

(20) As to multilateral treaties, Tanzania confirmed to
the Secretary-General that the United Republic would
continue to be bound by those in respect of which the
Secretary-General acts as depositary and which had been
signed, ratified or acceded to on behalfofTtlnganyika. No
doubt, the United Republic's communication was ex
pre:.sed in those terms for the simple reason that there
were no such treaties which had been signed, ratified or
acceded to on behalf of Zanzibar during the latter's very
brief period of existence as a separate independent State
prior to the union. In the light of that communication, the
Secretary-General listed the United Republic as a party
to a number of multilateral treaties on the basis of an act
of acceptance, ratification or accession by Tanganyika
prior to the union. Moreover, he listed the date of Tanga
nyika's act of acceptance, ratification or accession as the
commencing date of the United Republic's participation
in the treaties in question.350 Only in the cases of the
Charter of the United Nations and the Constitution of
WHO, to which Zanzibar had become a party by admis
sion prior to the union, was any mention made of Zanzi
bar; and in these cases under the entry for Tanz9nia he
also gave the names of Tanganyika and Zanzibar together
with the separate dates of their respective admission to
th". Jnited Nations.351 In the other cases, the entry for
Tanzania did not contain any indication that Tanzania's
participation in the treaty was to be considtred as re
stricted to the regional limits of Tanganyika.

(21) Tanganyika, after attaining independence, notified
her succession to the four Geneva Humanitarian Conven
tions of 1949 and was therefore a party to them at the
time of the formation of the United Republic of Tan
zania.352 Zanzibar, on the other hand, had taken no
action with respect to these treaties prior to the union.
Tanzania is now listed as a party, but it seems that the

350 e.g. the Convention of 1946 on the Privileges and Immunities
of the United Nations; the Convention of 1947 on the Privileges and
Immunities of the Specialized Agencies; the Vienna Convention on
Diplomatic Relations and its Optional Protocols; the Paris Agree
ments of 1904 and 1910 for the Suppression of White Slave Traffic
as amended by Protocols signed at New York in 1949; theConven
tions for the Suppression of the Circulation of Obscene Publications;
the Agreement of 1963 Establishing the African Development Bank,
etc. (See United Nations, Multilateral Treaties . .. 1971 (op. cit.),
pp. 34, 43, 49, 54, 56, 164, 167, 175, 180, 205).

3r.1 1bid., pp. 7 and 185.
352 Yearbook of the Illternatiollal Law Commissioll, 1968, vol. II,

p. 41, document A/CNA/200 and Add.! and 2, pam. 171.

69

question whether Tanzania's participation embraces Zan
zibar as well as Tanganyika is regarded as still undeter
mined.s5s Similarly, the Rcpublic of Tunganyika but not
Zanzibur hud become a purty to the Paris Convention fur
the Protection of Industrial Propcrty (Lisbon text) pdor
to the formation of the Unitcd Rcpublic. After the forma
tion of the Union, BIRPl listcd Tunzania us huving uc
cedcd to the Paris Convention on the basis of the Lisbon
tcxt; but in this case abo it was stated that the question of
the application of tile Convention to Zanzibar was still un
determbed.354 The situation at the moment of umon dif
fered in the case of GATT, in that Zanzibar, although she
had not taken steps to become a party prior to the forma
tion of the united State, had been an associate member of
GATT before attaining independem;e. Otherwise, it was
similar, as Tanganyika had notified t.he Secretary-General
ofher succession not only to GAIT but to forty-two inter
national instruments relating to GATT. After the uniting
the United Republic of Tanzania i,nformed GATT of its
assumption ofresponsibility for the external trade relations
of both Tanganyika and Zanzibar, and the United Repub
lic was then regarded as a single contracting party to
GATT.355 In the case ofFAO also Tanganyika, b~fore the
Union, had taken steps to become a member while Zan
zibar, a former associate member had not. On being noti
fied of the uniting of the two countries in u single State, the
FAO Conferel1ce formally reccgnized that the United
Republic of Tanzania "replaced the farmer member Na
tion, Tanganyika, and the former associate member, Zan
zibar". At the same time, the membership of the United
Republic is treated by FAC afi dating from the commence
ment of Tanganyika's membership; and it appears that
Zanzibar is considered to hav~ had the status of a non
member State during the brief interval between its attain
ment of independence and the formation of the United
Republic of Tanzania.356 In ITU, the effect of the creation
of the united State seems to have been determined on
similar lines.357

(22) Bilateral treaties-leaving aside the question of
localized treaties-in the case of Tanganyika were due
under the terms of the Nyerere declaration to terminate
two years after independencJ, that is on 8 December 1963
and some months before the formation of Tanzania. The
position at the date of the uniting therefore was that the
great majority of the bilateral treaties applicable to Tanga
nyika prior to its independence had t~rminated. In some
instances, however, a pre-independence treaty had been
continued in force by mutual agreement beforc the unit
ing took place. This was so, for example, in the case of a
number ofcommercial treaties, legal procedure agreements
and consular treaties, the maintenance in force of which
had been agreed in exchanges of notes with the interested
States. In other instances, negotiations for the mair,te-

353 See United States, Department of State, Treaties ill Force. "
1972 (op. cit.), p. 364, foot-note 3.

354 Yearbook of the Illternatiollal Law Commissioll, 1968, vol. II,
p. 59, document A/CNA/200 and Add.! and 2, para. 258 and foot
note 466.

355 Ibid., pp. 84 and 86, paras. 373 and 382.
356 Ibid., 1969, vol. II, PP. 38 and 42, document A/CNA/210,

paras. 52 and 70.
357 Ibid., 1970, vol. II, p. 90, document A/CNA/225, paras. 111-112.
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nance in force ofn pre-independence treaty which had been
begun by Tanganyika prior to tl\e date of the uniting were
conlpleted by Tanzania after thnt date. In addition, a
certain number of new treaties had been concluded by
Tanganyika between the dnte of its independence and that
of the formation of the United Republic. In the cnse of
visa abolition agreements, commercial treaties, extradi
tion and legnl procedure agreements, it seems that prior
to the uniting Zanzibar had either indicnted a wish to
tel'minute the pre-independence treaties or given no indica
tion ofa wish to maintain UIlJ ' of them in force. In the case
of consular treaties, seven of which treaties had been
applicable in respect ofZanzibar prior to its independence,
it seems that the consuls continued at their posts up to
the date of the uniting, so that the treaties appear to that
extent to hnve remained in force, at any rate provi
sionally.

(23) After the formation of the United Republic
Tanganyika's new Visa Abolition Agreements with Israel
and the Federal Republic of Germany were, it appears,
accepted as ipso jure continuing in force. In addition
agreements concluded by Tanganyika for continuinr- in
force pre-independence agreements with five countries
were regarded as still in force after the uniting. In all
those cases the treaties, having been concluded only in
respect of Tanganyika, were accepted as continuing to
apply only in respect of the region of Tanganyika and
as not extending "'" Zanzibar. As to commercial treaties,
the only ones in force on the eve of the uniting were the
three new treaties concluded by Tanganyika after its
independence with Czechoslovakia, the Soviet Union and
Yugoslavia. These treaties again appear to have been
regarded as ipso jure remaining in force after the forma
tion of the United Republic, but in respect only of the
region of Tanganyika. In the case of extradition agree
ments understandings were reached between Tanganyika
and some countries for the maintenance in force pro
visionally of these agreements. It seems that after the
uniting these understandings were continued in force and,
in some cases, made the subject of express agreements
by exchanges ofnotes. It further seems that it was accepted
that, where the treaty had been applicable in respect of
Zanzibar prior to its independence, the agreement for its
continuance in force should be considered as relating to
Zanzibar as well as Tanganyika. And since these were
cases of mutual agreement, it was clearly open to the
States in question so to agree. It may be added that after
the uniting consular treaties applicable previously in
relation to Tanganyika or to Zanzibar also appear to
have continued in force as between the United Republic
and the other States parties in relation to the region to
which they had applied prim to the creation of the
united State.

(24) The distinguishing elements of the uniting of Egypt
anel Syria and of Tanganyika and Zanzibar appear to be:
(a) the fact that prior to each uniting both component
regions were internationally recognized as fully inde
pendent sovereign States; (b) the fact that in each case
the process of uniting was regarded not as the creation
of a wholly new sovereign State or as the incorporation
of one State into the other but as the uniting of two
existing sovereign States into one; and (c) the explicit
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recognition in each case of the continuance in force of
the pre-union trcaties of both componcnt States in
relation to, and in relation 0111)' to, their respectiYc
regions, unless otherwise ngreed.

(25) Attcntion is drnwn to two further points. The first
is that in neither of the two cnsc'i did the constitutiOl1l'1
arrangements leave any treaty-mnking power in the
component States aftcr the fOl'llH\tion of the united State.
it follows that the continunnce of the pre-union treaties
within th;: respective regions was wholly unfeluted to the
possession of treaty.making powers by the individual
regions nfter the formation of the Union. The second is
that in her declaration of 6 May 1964 Tanzania qualified
her statement of the continuance of the pre-existing
treaties of Tanganyika and Zanzibar by the proviso "to
the extent that their implementation is consistent with the
constitutional position established by the Articles of the
Union". Such a proviso, however, is consistent with a
rule of continuity of pre-existing treaties ipso jure only if
it does no more than express a limitation on continuity
arising from the objective incompatibility of the treaty
with the uniting of the two States in one State; and this
appears to be the sense in which the proviso was intended
in Tanzania's declaration.

(26) The precedents concerning the unifying of Egypt
and Syria and of Tanganyika and Zanzibar appear
therefore to indicate a rule prescribing the continuance
in force ipso jure of the treaties of the individual con·
stituent States, within their respective regional limits and
subject to their compatibility with the situation resulting
from the creation of the unified State. In the case of these
precedents the continuity of the treaties was recognized
although the constitution of the united State did not
envisage the possession of any treaty·making powers by
the individual constituent States. In other words, the
continuance in force of the treaties was not regarded as
incompatible with the united State merely by reason of
the non-possession by the constituent States, after the
date of the succession, of any treaty-making power under
the constitution. The precedents concerning federal States
are older and less uniform. Taken as a whole, however,
and disregarding minor discrepancies, they also appear
to indicate a rule prescribing the continuance in force
ipso jure of the pre-federation treaties of the individual
States within their respective regional limits. Precisely how
far in those cases the principle of continuity was linked
to the continued possession by the individual States of
some measure of treaty-making power or international
personality is not clear. That element was present in the
cases of the German and Swiss federations and its
absence in the case of the United States of America seems
to have been at any rate one ground on which continuity
was denied. EVfm in those cases, however, to the extent
that they considered the principle of continuity to apply,
writers seem to have regarded the treaties as remaining
in force ipso jure rather than through any process of
agreement.

(27) In the light of the above practice and the opinion
of the majority of writers, the Commission concluded
that a uniting of States should be regarded as in principle
involving the continuance in force of the treaties of the
States in question ipso jure. This solution is alse' indicated
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by the need of preserving the stability of treaty relations.
As sovereign States, the predecessor States had n complex
of treaty relations with other States nnd ought not to b~

able at will to terminate those treaties by uniting in a
single State. The point has particular weight today in
view of the tend~ncy of States to group themselves in
new forms of association.
(28) Consequently, the Commission formulated the rule
embodied in article 26 on the basis of the ipso jura con
tinuity principle duly qualified by other clements which
need nlso to be taken into account: i.e. the compatibility
of the treaties in force prior to the uniting of the States
with the situation resulting from it and the territorial
scope which those treaties had undei' their provisions.
Paragraph 1 of the articlc statcs, thcrcforc, that on the
uniting of two or morc States in onc Statc, any trcaty in
force at that date betwecn any of those States and other
Statcs parties to the treaty continues in force between thc
successor Statc and ~uch other States parties except as
provided for in sub-paragraphs (a) and (b).
(29) Sub-paragraph 1 (a) merely sets asidc the ipso jure
continuity rule when the succcssor State and the other
State parties so agree. Sub-paragraph 1 (b) then, excepts
from the ipso jure continuity rule cases wherc the applica
tion of the particular treaty after the uniting of the
States would be incompatible with its objects and purposc
or the effect of the uniting of the States is radically to
change the conditions for the operation of the treaty. By
such a formula, the Commission intends to lay down an
intemational objective legal test of compatibility which, if
applied in good faith, should provide a reasonable,
flexible and practical rule. The "incompatibility with the
object and purpose of the treaty" and the "radical change
in the conditions for the operntion of the treaty", used
in other contexts by the Vienna Convention on the Law
of Treaties, in the Commission's view, are the appropriate
criteria in the present case to take account of the interests
of all the States concerned and to cover all possible
situations and all kinds of treaties.
(30) Paragraph 2 of the article takes care of the terri
torial scope element by providing that any treaty con
tinuing in force in conformity with paragraph 1 is binding
only in relation to the area of territory of the successor
State inl'espect of which the treaty was inforce at the date
of the uniting of the States. This general rule limiting the
territorial scope of the treaties to the areas in respect of
which they were applicable at the date of the succession
of States admits, however, the three exceptions enu
menited in sub-paragraphs 2 (a), (b) and (c). The exception
in sub-paragraph 2 (a) entitIes the successor State uni
laterally to notify the parties or the depositary of a multi
lateral treaty that the treaty is to be considered as binding
in relation to its entire t~rritory. This appeared to the
Commission to be justifiable on the basis of the actual
practic~ and as favouring the effectiveness of multilateral
treaties. Sub-paragraphs 2 (b) and (c) relating to restricted
multilateral treaties and bilateral treaties provided that
such treaties may !llso be extended to the entire territory
of the successor State when this State and the other State
parties so agree.
(31) Paragraph 3 simply provides that the rules set forth
in paragraphs 1 and 2 of the article apply also to the
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case of a uniting of the successor Statc with nnother
Stute, in other words, when a further State unites with
the States already united as one State.

(32) Lastly, the Commission considered that the rules
governing a uniting of States should be the same whether
the uniting is established by treaty or by other instru
ments. To make such a formal distinction the basis for
applying different rules of succession in respect of treaties
could hardly be justified. A constituent instrument not
in treaty form may often embody agreements negotiated
between the States concerned. The uniform rules provided
for in the present articlc nrc intended therefore to apply
equally to cases of a uniting of States established by
treaty. To that extent, they take precedence over the rules
of the general law of treaties embodied in article 30 of
the Vienna Convention on the Law of Treaties (applica
tion of successive treaties relating to the same subject
matter) to the extent that those rules might otherwise
be applicable.

Article 27. Dissolution ofa State

1. When a State is dissolved and parts of its territory
become individual States:

(a) Any treaty concluded by the predecessor State in
respect of its entire territory continu~s in force in respect of
each State emerging from the dissolution;

(b) Any treaty concluded by the predecessor State in
respect only of a particular part of its territory which has
become an individual State continues in force in respect of
this State alone;

(c) Any treaty binding upon the [icedecessor State under
article 26 in relation to a particular part of the territory of
the predecessor State which has become an individual State
continues in force in respect of this State.

2. Paragraph 1 lioes not apply if:
(a) The States concerned otherwise agree; iDr
(b) The application of the treaty in question after the

dissolution of the predecessor State would be incompatible
with the object and purpose of the treaty or the effect of the
dissolution is radically to change the conditions for the
operation ofthe treaty.

Commentary

(1) This article deals with questions of succession in
respect of treaties arising from a dissolution of a State
where parts of its territory become separate independent
States and the original State ceases to exist. The situation
covered by the article presupposes a predecessor State,
namely the dissolved State, and two or more successor
States, namely the new States established in parts of the
former territory of the predecessor State. The article
regulates the effect of such a succession of States on
treaties in force at the date of the dissolution in respect
of the territory of the dissolved State.

(2) One of the older precedents usually referred to in
this connexion is the dissolution of Great Colombia in
1829-1831, after being formed some ten years earlier by
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New Granada, Venezuela and Quito (Ecuador), During
its existence Greal Colombia had concluded certain
treaties with foreign power.;, Among these were treaties
of amHy, navigation and commerce concluded with the
United States of America in 1824 and with Great Britain
in 1825. After the dissolution, it appears that the United
States of America and New Granada considered the
treaty of 1824 to continue in forcJ as between those two
countries. It further appears that Great Britain and
Venezuela and Grent Britain and Ecuador, if with some
hesitation on the part of Great Britain, acted on the basis
that the treaty of 1825 continued in force in their mutual
relations. In advising on the position in regard to
Venezuela the British Law Officers, it is true, seem at
one moment to have thought the continuance of the
treaty required the confirmation of both Great Britain
and Venezuela; but they also seem to have fclt that
Venezuela was entitled to claim the continuance of the
rights under the treaty.

(3) Another of the older precedents usually referred to
is the dissolution of the union of Norway and Sweden in
1905. During the union these States had been recognized
as having separate international personalities, as is
illustrated by the fact that the United States had concluded
separate extradition treaties with the Governments of
Norway and Sweden. The King of Norway and Sweden
had, moreover, concluded some treaties on behalf of the
union as a whole and others specifically on behalf of only
one of its constituents. On the dissolution of the union
each State addressed identical notifications to foreign
Powers in which they stated their view of the effect of
the dissolution. These notifications, analogous to some
more recent notifications, informed other Powers of the
position which the two States took in regard to the
continuance of the union's treaties: those made specifi
cally with reference to one State would continue in force
only as between that State and the other State's parties;
those made for the union as a whole would continue in
force for each State but only relating to itself.

(4) Great Britain accepted the continuance in force of
the union treaties vis-a.-vis Sweden only pending a further
study of the subject, declaring that the dissolution of ti,e
union undoubtedly afforded His Majesty's Government
the right to examine, de novo, the treaty engagements by
which Great Britain was bound to the union. Both France
and the United States of America, on the other hand,
appear to have shared the view taken by Norway and
Sweden that the treaties of the former union continued
in force on the basis set out in their notifications.

(5) The termination of the Austro-Hungarian Empire
in 1919 appears to have been a case of dissolution of a
union in so far as it concerns Austria and Hungary and
a separation in so far as it concerns the other territories
of the Empire. The dissolution of the Dual Monarchy is
complicated as a precedent by the fact that it took place
after the 1914-1918 war and that the question of the fate
of the Dual Monarchy's treaties was regulated by the
peace treaties. Austria in her relations with States outside
the peace treaties appears to have adopted a more reserved
attitude towards the question of her obligation to accept
the continuance in force of Dual Monarchy treaties.
Although in practice agreeing to the continuance of Dual
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Monarchy treaties in her relations with certain countries.
Austria persisted in the view that she was a new State
not ipso jure bound by those treaties. Hungary. on the
other hand, appears generally to have accepted that she
should be considered as remaining bound by the Dunl
Monarchy treaties IjlS0 jure.
(6) The same difference in the attitudes of Austria and
Hungary is reflected in the Secretariat's studies of
sllccession in respect of bilateral treaties. Thus. in the
case of an extrudition treaty. Hungary informed the
Swedish Government in 1922 as follows:

Hungary. from the point of view of Hungarian constitutional
law, is identical with the former Kingdom of Hungary, which
during the period of dualism formed, with Austria, the other consti
tuent part of the former Austro-Hungarian monarchy. Consequently,
the uissolution of the monarch)', that is, the termination of the
constitutional link as such I' l\veen Austria nnd Hungary. lias 1101
altered Ille force of tile Ifr.lties alld COlII'ellliollS w1u'cll were ill force
ill Ille Killcdom of HIII/bary durillg lite period of dialism.'" 3~8

Austria, on the other hand, appears to have regarded the
continuity of a Dual Monarchy extradition treaty with
Switzerland as dependent on the conclusion of an agree
ment with that country.359 Similarly, in the case of trade
agreements the Secretariat study observes: "In so far as
the question was not regulated by specific provisions in
the Peace Settlement, Austria took a generally negative
view of treaty continuity, and Hungary a positive one".3GO
And this observation is supported by references to the
practice of the two countries in relation to the Scandi
navian States, the Netherlands and Switzerland, which
were not parties to the Peace Settlement. Furthermore,
those differing attitudes of the two countries appear also
in their practice in regard to multilateral treaties, as is
shown by the Secretariat study of succession in respect
of the Hague Conventions of 1899 and 1907 for the
Pacific Settlement of International Disputes.361

(7) Between 1918 and 1944 Iceland was associated with
Denmark in a union of States under which treaties made
by Denmark for the union were not to be binding upon
Iceland without the latter's consent. During the union
Iceland's separate identity was recognized internationally;
indeed, in some cases treaties were made separately with
both Denmark and Iceland. At the date of dissolution
there existed some pre-union treaties which had continued
in force for the union with respect to Iceland as well as
further treaties concluded during the union and in force
with respect to Iceland. Subsequently, as a separate inde
pendent State, Iceland considered both categories of
union treaties as continuing in force with respect to itself
and the same view of its case appears to have been taken
by the other States parties to those treaties. Thus, accord
ing to the Secretariat study of the extradition treaties:

... a list published by the Icelandic Foreign Ministry of its
treaties in force as of 31 December 1964 includes extradition treaties
which were concluded by Denmark before 1914 with Belgium,

358 Ibid., p. 123, documen,,/CN.4/229, para.. 115.
~50 Ibid., para. 116.
300 Document A/CNA/243/Add.l (see foot-note 26 above).

para. 110.
301 Yearbook of the International Law Commission, 1968, vol. II.

pp. 28 and 29, document A/CNA/200 and Add.l-2, paras. 110-112.
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Frnnce, Germany (listed under "Fedeml Republic of Germany"),
Ital)', Luxembourg, Netherlands Norway, Spain. the United
Kingdom (also listed under Australia, Canada, Ceylon, India and
New Zealand) nnd the United States of America. In ench cnse it Is
nlso Indicnted that the other listed countries consider that the treaty
Is In force.3aa

Again, according to the Secretariat study of trade agree
ments, the same Icelamlic list:

, •. includes trenties nml agreements concerning trude concluded
before !91~ by Denmark with Delgium, Chile, Frnnce, Hungary,
Italy, Llberlll, Netherlands. Norway, Sweden, Switzerland and the
United Kingdom (also listed under Cnnada, Ceylon, India and
South Africa), and trade treatics and ngreements concluded between
1918 nnd 1944 with Austria, Bolivin, Dra2:il, C2:cchoslovnkin,
Finland, Grcece, Haiti, Poland, Romania, Spain, the USSR and
the United States of America. Seventeen of the twenty-seven listed
States have alsJ confirmed that the treaties in question remain in
effect. The remainder appear to have taken no positlon.3G3

As to multilateral treaties, it is understood that, after the
dissolution, Iceland considered itself a party to any multi
lateral treaty which had been applicable to it during the
union. But the provision in the constitution of the union
that treaties made for the union were' not to be binding
-upon Iceland without its consent was strictly applied;
and a good many multilateral treaties made by Denmark
during the union, including treaties concluded under the
auspices of the League of Nations, were not in fact
subscribed to by Iceland. This seems to be the explanation
of why in MlIltilateral Treaties in respect of which the
Secretary-General performs depositar)' fllllctions Denmark
is in a number of cases listed today as a party to a League
of Nations treaty, but not Iceland.3G4 In ~ome cases,
moreover, Denmark and Iceland are given separate
entries indicating either that Denmark and Iceland are
both bound by the treaty or that Denmark is bound and
the treaty is open to accession by Iceland.3G5 The practice
in regard to multilateral treaties thus only serves to
confirm the so::parate international personality of Iceland
during the union.

(8) The effect of the formation of the United Arab
Republic on the pre-union treaties of Syria and Egypt has
been considered in the commentary to article 26. Some
two and a half years after its formation the union was
dissolved through the withdrawal of Syria. The Syrian
Government then passed a decree providing that, in
regard to both bilateral and multilateral treaties, any
treaty concluded during the period of union with Egypt
was to be considered in force with respect to the Syrian
Arab Republic. It communicated the text of this decree
to the Secretary-General, stating that in consequence
"obligations contracted by the Syrian Arab Republic
under multilateral agreements and conventions during the
period of the Union with Egypt remain in force in

363/bid., /970, vol. II, p. 122, document A/CNA/229, para 111.
363 Document A/CNA/243/Add.l (see foot-note 26 above),

para. 109.
31\4 e.g. Protocol on Arbitration Clauses (1923), Convention for

the Execution of Foreign Arbitral Awards (1927), etc. See United
~ations, Multilateral Treaties . .. /97/ (op. cit.), pp. 414 et seq.

365 Signatures, ratifications and accessions in respects of agree
ments and conventions concluded under the auspices of the League
of Nations. See League of Nations, Official Joul'llal, Special Sup
plement No. 193 (1944).
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Syria",3GG In face of this notification the Secretar)'-Qcner,II
adopted the followin~ practice:

Accordingly, In so fnr us concerns lIny action taken by Egypt or
subsequentl)' by the l'nlled Arab Republic in respeet of nny instru
ment concluded under \he nuspices of the Unlied Nations, the date
of such nction Is shown in the list of States opposite the nnme of
ES)'pt. Th~ dates of netions tnken by Syria, prior to the formation
of the United Arab Republie arc shown opposite the name of the
Syrian Arnb Republic, ns also nrc the dates of receipt of Instruments
of accession or notificntion of application to the Syrian Provineo
deposited on behalf of the United Arab Republic during the time
when Syria formed )lal't of tho United Arab Republie.m

In other words, each State was recorded as remaining
bound in relation to its own territory by treaties of the
United Arab Republic concluded during the period of the
union as well as by treaties to which it had itself become u
party prior to the union and which had continued in
force in relation to its own territory during the union.

(9) Syria made a unilateral declaration as to the effect of
the dissolution on treaties concluded by the union during
its existence. At the same time, Syria clearly assumed that
the pre-union treaties to which the former State of Syria
had been a party would automatically be binc:ng upon it
and this seems also to have been the understanding of the
Secretary-General. Egypt, the other half of the union,
made no declaration. Retaining the name of the United
Arab Republic (the subsequent change of name to Arab
Republic of Egypt (Egypt) was notified to the Secretary
General on 2 September 1971), it apparently regarded
Syria as having in effect seceded, and the continuation of
its own status as a party to multilateral treaties concluded
by the union as being self-evident. Egypt also clearly
assumed that the pre-union treaties to which it had been a
party would automatically continue to be binding upon
dle UAR. This treaty practice in regard to Syria and the
United Arab Republic has to be appreciated against the
background of the treatment of tyleir membership of
international organizations.3G8 SyriaJ in a telegram to the
President of the General Assembly,/simply requested the
U nited Nations to "take note of th~; resumed membership
in the United Nations of the Syrit>:n Arab Republic." 3G9

The President, after consulting :fnany delegations and
after ascertaining that no objection had been made,
authorized Syria to take its sea,( again in the Assembly.
Syria, perhaps because of its ear;fier existence as a separate
Member State, was therefore ~{:corded different treatment
from Pakistan in 1947 which was required to undergo
admission as a new State. 'N}o question was ever raised
as to the United Arab Republic's right to continue its
membership after the dissolution of the union. Broadly
speaking, the same solution was adopted in other inter
national organizations.

(10) Other practice in regard to multilateral treaties is
in line with that followed by the Secretary-General, as can

366 United Nations, Multilateral Treaties .. .1971 (op. cit.), p. 3,
foot-note 3.

367 Ibid.
368 See above, commentary to article 26.
360 Official Records of the Security Council, Sixteenth Year, Sup

plement for October, November and December 1961, document
S/4958.
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be seen from the Secretnrint studies of the Beme Conven
tion for tIle Protection or Litet'nt'y nnd Artistic Works,:ml
the Convention for tile Protection of Industl'inl
Property m nnd the Genern Humnnitnrian Conven
tions.31 :1 This is true nlso or the position tllken by tIle
United Stntes of Americn, as depm:itary of tIle Stntllte or
IAEA, in correspondence with Syria concerning the
latter's status as n member of that Agency. As to bilateral
tl'c.lties, the Secretal'iat studies or nil' trunspol't :113 and
trade:lN agreements confirm that the practice was
similar.
(11) The dissolution of the Mali Federation in 1960 is
sometimes cited in the present connexion. But the facts
concerning the dissolution of thnt extremely ephemerul
fed,~ration arc thought to be too special for it to constitute
a precedent from which to derive any genernl rule. In
1959 representation of four autonomous territories of the
French Community adopted the text of a constitution for
the "Federation of Mali", but only two of them·-Sudan
and Senegal-ratified the constitution. In June 1960
France, Sudan and Senegal reached agreement on the
conditions of the transfer of competence from the Com
munity to the Federntion and the attainment of inde
pendence. Subsequently, seven agreements ofco-operation
with France were concluded in the name of the Federation
ofM:aIi. But in August Senegal annulled her ratification of
the constitution and was afterwards recognized as an
independent State by France; and in consequence the
newborn Federation was, almost with its first breath,
reduced to Sudan alone. Senegal, the State which had in
effect dissolved or seceded from the Federation, entered
into an exchange of notes with France in which it stated
its view that:

... by virtue of the principles of international law relating to
the succession of States, the Republic of Senegal ic; subrogated, in
so far as it is concerned, to the rights and obligations deriving from
the co-operation agreements of 22 June 1960 between the French
Republic and the Federation of Mali, without prejudice to any
adjustments that may be deemed necessary by mutual agreement.375

The French Government replied that it shared this view.
Mali, on the other hand, which had contested the legality
of the dissolution ofthe Federation by Senegal and retained
the name of Mali, declined to accept any succession to
obligations under the co-operation agreements. Thus,
succession was accepted by the State which might have
been expected to deny it and denied by the State which
might have been expected to assume it. But in all the
circumstances, as already observed, it does not .seem
that any useful conclusions can be drawn from the practice
in regard to the dissolution of this Federation.
(12) The Commission recognized that almost all the
precedents of a disintegration of a State resulting in its
extinction have concerned the dissolution of a so-called

ullion Or Stutes. The Commission ulso recognized thnt
trmlitk)mllly jurists ha\e tended to emphnsile the posses
sion ofn certain degree ofsepamte internntional personal
ity by constituent ten'hodes or the State during the union
as an clement 1'01' determining whether treaties or u
dissol\ed Stnte continue to be binding on the Stutes
emerging from the dissolution. After studying the modern
prnctice, howcver, the Commission concluded thut the
almost infinitc vmiet)' or constituted relationships nnd of
kinds of "union" render it inuPllropriate to muke this
clement the busic test for determining whether treaties
continue in forcc upon u dissolution of n Stute. It con
sidered thut toduy every dissolution or a Stute which
results in the emergence of new individunl Stutes should
be treated on the sume busis for the purpose of the
continuunce in force or treaties.
(13) Tuking account of discrepancies in the practice set
out above some members of the Commission were
inclined to favour a rule uccording to which participa
tion of the States which emerged from the dissolution ofa
State in treaties of the predecessor State in force at the
date of the dissolution would be a matter of consent. The
Commission, however, concluded that the practice was
sufficiently consistent to support the formulation of a
rule which, with the necessary qualifications, ""ould
provide that treaties in force at the datc of the dissolution
should remain in force ipso jure with respect to each Stntc
emerging from the dissolution. This is the rule proposed in
paragraph 1 of the present article which at the time relates
its operation to the territorial scope of the treaties in
question prior to the dissolution.
(14) Thus, sub-paragraph 1 (a) states that any treaty

'concluded by the predecessor State ill respect of its elltire
territory continues in force in respect of each State emerg
ing from the dissolution. Then, sub-paragraph 1 (b),
provides that any treaty concluded by the predecessor
State ill respect ollly of a particular part of its territory
which has become all illdil'idual Stare continues in force in
respect of this State alone. Finally, sub-paragraph 1 (c),
which contemplates the case of the dissolution of a State
previously constituted by the uniting of two or more
States, specifies that any treaty bindng upon the pre
decessor State under article 26 in relation to a particular
part of its territory which has become an individual State
continues in force in respect of this State.
(15) Paragraph 2 of the article qualified the application
of the provision in paragraph I by excepting a treaty from
from the rule of ipso jure continuity if the States concerned
otherwise agree or if the application of the treaty after the
dissolution of the predecessor State would be incompatible
with its object and purpose or if the effect of the dissolu
tion is radically to change the conditions for its operation. '

, \,

l
I

1

74

1. If part of the territory of a State separates from it
amI becomes an individual Stufe, any treaty which at the
date of the separation was in force in respect of that State
continues to bind it in relation to its remaining territory,
unless:

Article 28. Separation ofpart of a State370 Yearbook of lila If/lernatiol/al Law Commissiol/, 1968, vol. n,
p. 18, document A/CN.4/200 and Add.l-2, paras. 50 and 51.

371 Ibid" pp. 67 and 68, paras. 296 and 297.
372 Ibid., pp. 49 and 50, para. 211.
373 Document A/CN.4/243 (sec foot-note 26 above), paras. 152

175.
374 Document A/CN.4/243/Add.1 (idem), paras. 161-166.
376 Document A/CN.4/243 (idem), para. 176.
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(a) It is otherwise ngreet1; or
(II) It nppenrs from the trent)· or fr\llll Its object nml

purpose thnt the trent)' wns intended to relntc onl)' to the
territor)' which llIls sepnrl\ted from thnt Stnte or the elrect
of the sepnrntion is rndicnll)' to trnnsform the obligations
nntl rights pro\'hlcd for in the trent)..

2. In such n cnse, the hltlh'llluni Stnte emerging from th~

separation is to be considered ns heing in the slime position
us nllc",I)' indepentlent Stnte in relntlon to 1lI1)' trenty ",hich
nt the ante of separntlon wns in force in reSllect of the
territory now under its so\'creignty.

Commel/tar)'

(1) Article 10 of the present draft articles covers the
cnse of the separation from n State ofa part of its territory
which joins with nnothcr Stnte (tlle moving treaty frontier
rule), and article 27 deals with the complete dissolution of
a Stnte the separate parts of which become independent
and sovereign States. Article 28 is concerned with another
situation, namely with the case where a part of the territory
of a State separates from it find becomes itself an inde
pt>ndent State, but the State from which it has sprung, the
predecessor State, continues its existence unchanged
except for its diminished territory. In this type of case the
effect of the separation is the emergence of a new State by
secession. The present article regulates the treaty position
both of the orginal State and of the new State arising from
the separation.

(2) Before the era of the United Nations, colonies were
considered as being in the fullest sense territories of the
colonial power. Consequently some of the earlier pre
cedents usually cited for the application of the "clean
slate" rule in cases of secession concerned the secession
of colonies; e.g. the secessions from Great Britain and
Spain of their American colonies. In these cases the new
States are commonly regarded as having started their
existence freed from any obligation in respect of the
treaties of their parent State. Another early precedent is
the secession of Belgium from the Netherlands in 1830.
It is believed to be the accepted opinion that in the matter
of treaties Belgium was regarded as starting with a clean
slate, except for treaties of a local or dispositive character.

. Thus, in general the pre-1830 treaties continued in force
for the Netherlands, while Belgium concluded new ones or
formalized the continuance of the old ones with a number
of States.

(3) When Cuba seceded from Spain in 1898, Spanish
treaties were not considered as binding upon it after
independence. Similarly, when Panama seceded from
Colombia in 1903, both Great Britain and the United
States regarded Panama as having a clean slate with
respect to Colombia's treaties. Panama itself took the
same stand, though it was not apparently able to convince
France that it was not bound by Franco-Colombian
treaties. Colombia, for its part, continued its existence as
a State after the separation ofPanama, and that it remained
bound by treaties ·concluded before the separation was
never questioned. Again, when Finland seceded from
Russia after the first world war, both Great Britain and
the United States of America concluded that Russian
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treaties previously in force with respect to Finland would
nat be binding on the latter after independence. In this
cannexion reference may be made to II statement by the
United Kingdom in Wllich the position was firmly taken
by that State thut tIle cleun stute principle upplied to
Finlund except with respect to treaty obligutiolls which
were "in the nature of servitudes".:176

(4) The termination of the Austro-Hungurian Empire
has already been uiseussed :m in the context of the dissolu
tion of a State. The opinion was there expressed that it
seemed to be II dissolution of a union in so far as it con
cerned the Dual Monarchy itselfalld a separation in so far
as it concerned other territories of the Empire. These
other territories) which seem to fall into the category of
separation) were Czechoslovakia and Poland,318 Both
these States were required in the Peace Settlements to
undertake to ndhere to certain multilateral trenties as a
condition of their recognition. But outside these special
undertakings they were both considered as newly intle
pendent States which started with a clean slate in respect
of the treaties of the former Austro-Hungarian Empire.

(5) Another precedent from the pre-United Nations era
is the secession of the Irish Free State from the United
Kingdom in 1922. Interpretation of the practice in this
case is slightly obscured by the fact that for a period after
its secession from the United Kingdom the Irish Free
State remained within the British Commonwealth as a
as a "Dominionu

• This being so) the United Kingdom
Government took the position that the Irish Free State
had not seceded and that, as in the case of Australia) New
Zealand and Canada, British treaties previously applicable
in respect of the Irish Free State remained binding upon
the new Dominion. The Irish Free State, on the other
hand) considered itself to have seceded from the United
Kingdom and to be a newly independent State for the
purposes of succession in respect of treaties. In 1933 the
Prime Minister (Mr. De Valera) made the following
statement in the Irish Parliament on the Irish Free
State's attitude towards United Kingdom treaties:

. .. acceptance or otherwise of the treaty relationships of the older
State is a matter for the new State to determine by express declara
tion or by conduct (in the case of each individual treaty). as conside
rations of policy may require. The practice here has been to accept
the position created by the commercial and administrative treaties
and conventions of the late United Kingdom until such tim~ as the
individual treaties or conventions themselves are terminated or
amended. Occasion has then been taken, where desirable, to con
clude separate engagements with the States concerned.37B

The Irish Government, as ,its practice shows, did not
claim that a new State had a right unilaterally to determine
its acceptance or otherwise of its predecessor's treaties.
This being so, the Irish Prime Minister in 1933 was
attributing to a seceded State a position not very unlike

376 See above. commentary to article 11. para. 3.
377 See above, commentary to article 27. paras. 5 and 6.
378 Poland was formed out of territories previously under the

sovereignty of three different States: Austro-Hungarian Empire.
Russia and Germany.

370 Yearbook of the Ifltel'1lational Law Commission. 1970. vol. II.
p. 108. docur..ent A/CN.4/229. para. 15.
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that found in the practice of the post-war period concern
ing newly independent States.

(6) In the case of multilateral treaties, the Irish Free
State seems in general to have established itself as a party
by means of accession, not succession, although it is true
that the Irish Free State appears to have ~acknowledged

its status as a party to the 1906 Rcd Cross Convention on
the basis of the United Kingdom's ratification of the
Convention on 16 April 1907.380 In the case of thc Berne
Union for the Protection of Literary and Artistic Works,
however, it acceded to the Convention, although using
the United Kingdom's diplomatic services to make the
notification.381 The Swiss Government, as depositary, then
informed the parties to the Union of this accession and,
in doing so, added the observation that the Union's
International Office considered the Irish Free State's
accession to the Convention as "proof that, on becoming
an independent territory, it had left the Union". In other
words, the Office recognized that the Free State had acted
on the basis of the "clean slate" principle and had not
"succeeded" to the Berne Convention. Moreover, in
Multilateral Treaties in respect of which the Secretary
General performs Depositary Flinctions the Republic of
Ireland is listed as a party to two conventions ratified by
Great Britain before the former's independence and in
both these cases the Republic became a party by
accession.3811

(7) Thus in cases of separation the practice prior to the
United Nations era, if there may be one or two incon
sistencies, provides strong support for the "clean slate"
rule in the form in which it is expressed in article 11 of the
present draft: i.e. that a seceding State, as a newly
independent State, is not bound to Inaintain in force, or to
become a party to, its predecessor's treaties. Prior to the
United Nations era depositary practice in regard to cases
of succession of States was much less developed than it
has become in the past twenty-five years owing to the very
large number of cases of succession of States with which
depositaries have been confronted. Consequently, it is not
surprising that the earlier practice in regard to seceding
States does not show any clear concept of notifying
succession to multilateral treaties, such as is now familiar.
With this exception, however, the position of a seceding
State with respect to its predecessor's treaties seems in the
League of Nations era to have been much the same as
that in modern practice of a State which has emerged to
independence from a previous colonial trusteeship or
protected status.

(8) During the United Nations period cases ofseparation
resulting in the creation of a newly independent State, as
distinct from a dependent territory emerging as a sov
ereign State, have been comparatively few. The first such
case was the somewhat special one of Pakistan which,
for purposes of ~embership of international organiza-

380 Ibid. 1968, vol. II, pp. 38 and 39, document A/CNA/200 and
Add.1-2, paras. 154-158.

381 Ibid., p. 13, para. 25.
383 The International Convention for the Suppression of the White

Slave Traffic (1910) and the Agreement for the Suppression of the
Circulation of Obscene Publications (1910) (United Nations, Mui
tilateral Treaties .. . 1971 (op. cit.), pp. 168 and 181).
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tions and participation in multilateral treaties, was in
general treated as having seceded from India and, there
forc, neither bound nor entitled ipso jllre to the continuance
ofpre-independence treaties.3SS This is also to a large extent
true in regard to bilateral trealies,38~ though in some in
stances it secms, on the basis of the devolution arrange
mentsembodied in the Indian Independence (International
Arrangements) Order 1947, to have been assumed that
Pakistan was to be considered as a party to the treaty in
question. Thus, the case of Pakistan has analogies with
that of the Irish Free State and. as already indicated in
the commentary to article II, appears to be an application
of the principle that a seceded State has a clean slate in the
sense that it is not under any obligation to accept the con
tinuance in force of its predecessor's treaties.

(9) The adherence of Singapore to the Federation of
Malaysia in 1963 has already been referred to.S85 In 1965,
by agreement, Singapore separated from Malaysia, be
coming an independent State. The Agreement between
Malaysia and Singapore, in effect, provided that any trea
ties in force between Malaysia and other States at the date
of Singapore's independence should, in so far as they had
application to Singapore, be deemed to be a treaty be
tween the latter and the other State or States concerned.
Despite this "devolution agreement" Singapore subse
quently adopted a posture similar to that of other newly
independent States. While ready to continue Federation
treaties in force, Singapore regarded that continuance as
a matter ofmutual consent. Even ifin one or two instances
other States contended that it was under an obligation to
accept the continuance of a treaty, this contention was
rejected by Singapore.386 Similarly, as the entries in Multi
lateral Treaties in respect of which the Secretary-General
performs Depositary Functions 387 show, Singapore has
notified or not notified its succession to multilateral trea
ties, as it has thought fit, in the same way as other newly
independent States.

(10) The available evidence 'of practice does not there
fore support the thesis that in the case of a separation of
part of a State, as distinct from the dissolution of a State,
treaties continue in force ipso jure in respect of the terri
tory of the separated State. On the contrary, evidence
strongly indicates that the separated territory which be
comes a sovereign State is to be regarded as a newly inde
pendent State to which in principle the rules of the present
draft articles concerning newly independent States should
apply. This is the practice independently of the magnitude

383 See above, commentary to article II, paras. 4 and 5. See also
Yearbook oft/Ie illfemationa! Law Commission,1968, vol. II, pp. 16,
29,40, document A/CNA/200 and Add.I-2, paras. 38,115-117, and
166-167; ibid., 1969, vol. II, p. 37, document A/CN.4/21O, para. 49;
and ibid., 1970, vol. II, pp. 71 et seq., document A/CNA/225,
paras. 24-33.

38-1 ibid., pp. 109 et<eq., document A/CNA/229, paras. 28·34.
See also documents A/CNA/243 (see foot-note 26 above), paras. 11
19, and A/CNA/243/Add.l (idem), paras. 30-36, and United
Nations, Materiais on Succession ofStates (op. cit.), pp. 1-8,137 and
138, 190 and 191, 225.

383 See above, commentary to article 25, paras. 5 and 6.
386 See foot-note 281 above. See also Yearbook oft/Ie international

Law Commission, 1970, vol. II, p. 118, document A/CNA/229,
para. 89.

387 United Nations, Multilateral Treaties .•. 1971 (op. cit.).
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of the separation. Thus, the separation of East and West
Pakistan from India was regarded as analogous to a seces
sion resulting in the emergence of Pakistan. Similarly, if
the recent election of WHO to admit Bangladesh as a new
member together with its acceptance of West Pakistan as
continuing the personality and membership of Pakistan
arc any guide. the virtual splitting of a State in two does
not suffice to constitute the disappearance of the original
State.

(11) The basic position of the State which continues in
existence is clear enough since it necessarily remains in
principle a party to the treaties which it has concluded.
The main problem therefore is to formulate the criteria by
which to determine the effect upon its participation in
these treaties of the separation of part of its territory. The
territorial scope of a particular treaty. its object and pur
pose and the change in the situation resulting from the
separation are clements which have to be taken into ac
count. Accordingly paragraph 1 lays down that the pre
decessor State remains bound in relation to its remaining
territory by the treaties binding upon that State at the
date of the separation.. The necessary safeguarding pro
visions to take account of the elements just mentioned are
then formulated in sub-paragraphs 1 (a) and (b) as excep
tions to the general rule. Under these exceptions the pre
decessor State will not continue to be bound if: (a) it is
otherwise agreed (sub-paragraph (a); (b) the treaty was
intended to relate only to the territory which has separated
or the effect of the separation is radically to transform the
obligations and rights provided for in the treaty (sub
paragraph (b». The position of the predecessor State in
respect of pre-separation treaties remains as before the
separation. subject only to these exceptions.

(12) In the light of the recorded practice, paragraph 2 of
article 28 states that the new State emerging from the
separation is to be considered as being in the same posi
tion as a newly independent State in relation to any treaty
which at the date of separation was in force in respect of
the territory now under its sovereignty. In other words.
the basic rule governing the position of the separated State
will be the so-called clean slate rule formulated in article 11
and its participation in treaties of the original State at the
date of the separation will be regulated by articles 12 to 21
ofthe present draft articles. Some members ofthe Commis
sion were inclined to question whether paragraph 2 should
apply automatically and in all cases to the separated State
and reserved their position on this point until after the
Commission would receive the comments ofGovernments.

PART V

BOUNDARY REGIMES OR OTHER
TERRITORIAL REGIMES ESTABLISHED

BY A TREATY

Article 29. BOllndary regimes

A succession of States shall not as such affect:
(a) A boundary established by a treaty; or
(b) Obligations and rights established by a treaty and

relating to the regime of !l boundary.

Article 80. Od,er territorial regimes

1. A succession of Stntes shall not as such affect:
(a) Obligations relating to the use of a particular

territory, or to·restrictions upon its use, established by a
treaty specifically for the benefit of a particular territory of
a foreign State and considered as attaching to the territories
in question;

(b) Rights established by a treaty specifically for the
benefit of a particular territory and relating to the usc, or
to rcstrictions upon the use of a particular territory of a
foreign State and considered as attaching to the territories
in question.

2. A succession of States shall not as such affect:
(a) Obligations relating to the usc of a particular

territory, or to restrictions upon its use, established by a
treaty specifically for the benefit of a group of States or of
aU States and considered as attaching to that territory;

(b) Rights established by a treaty specifically for the
benefit of !l group of States or of all States and relating to
the use of a particnlar territory, or to restrictions upon its
use, and considered as attaching to that territory.

Commentary

(1) Both in the writings of jurists and in State practice
frequent reference is made to cel tain categories of treaties.
variously described as of a "territorial". "dispositive".
"real" or "localized" character. as binding upon the terri
tory affected notwithstanding any succession of States.
The question of what will for convenience be called in this
commentary territorial treaties is at once important. com
plex and controversial. In order to underline its impor
tance the Commission need only mention that it touches
such major matters as in!ernational boundaries, rights of
transit on international waterways or over another State,
the use of international rivers, demilitarization or neu
tralization of particular localities, etc.

(2) The weight of opinion amongst modern writers
supports the traditional doctrine that treaties of a terri
torial character constitute"a special category and are not
affected by a succession of States. At the same time, some
jurists tend to take the position, especially in regard to
boundaries, that it is not the treaties themselves which
constitute the special category So much as the situations
resulting from their implementation. In other words. they
hold that in the present context it is not so much a ques
tion of succession in respect of the treaty itself as of the
boundary or other territorial regime established by the
treaty. In general, however, the diversity of the opinions
of writers makes it difficult to find in them clear guidance
as to what extent and upon what precise basis internatio
nal law recognizes that treuties of a territorial character
constitute a special category for the purposes of the law
applicable to succession of States.

(3) The proceedings of international tribunals throw
some light on the question of territorial treaties. In its
second Order in the case concerning the Free Zones of
Upper Savoy and the District of Gex the Permanent
Court of International Justice made a pronouncement
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which is perhaps the most weighty endorsement of the
existence of a rule requiring a successor State to respect a
territorial treaty affecting the territory to which a succes
sion of States relates. The Treaty of Turin of 1816, in
fixing the frontier between Switzerland and Sardinia,
imposed restrictions on the levying of customs duties in
the Zone of St. Gingolph. Switzerland claimed that under
the treaty the customs line should be withdrawn from
St. Gingolph. Sardinia, although at first contesting this
view of the Treaty, eventually agreed and gave effect to
its agreement by n "Manifesto" withdrawing the customs
line. In this context, the Court said:

••• as this assent given by His Mnjesty the King of Sardinia,
without any reservation, terminated an international dispute relating
to the interpretation of the Treaty of Turin; as, accordingly, the
effect of the Manifesto of the Royal Sardinian Court of Accounts,
published in execution of th~ Sovereign's orders, laid down, in a
manner binding upon the Kingdom of SlIrdinia, what the law was
to be between the Parties; as the agreement thus interpreted by the
Manifesto confers on'the creation of the zone of Saint·Oingolph
the character of a treaty stipulation which France is bOlllld to respect,
as she s/lcceeded Sardinia in the sovereignty over that territory••888

This pronouncement was reflected in much the same terms
in the Court's final judgment in the second stage of the
case.sso Although the territorial character of the Treaty
is not particularly emphasized in the passage cited above,
it is clear from other passages that the Court recognized
that it was here dealing with an arrangement ofa territorial
character. Indeed, the Swiss Government in its pleadings
had strongly emphasized the "real" character of the
agreement,SOO speaking of the concept of servitudes in
connexion wi~~ the Free Zones.SOl The case is, therefore,
generally accepted as a precedent in favour of the prin
ciple that certain treaties of a territorial character are
binding ipso jure upon a successor State.

(4) What is not, perhaps, clear is the precise nature of the
principle applied by the Court. The Free Zones, including
the Sardinian Zone, were created as part of the interna
tional arrangements made at the conclusion of the Napo
leonic Wars; and elsewhere in its judgments S03 the Court
emphasized this aspect of the agreements concerning the
Free Zones. The question, therefore, is whether the Court's
pronouncement applies generally to treaties having such
a territorial character or whether it is limited to treaties
forming part ofa territorial settlement and establishing an
objective treaty regime. On this question it can only be
said that the actual terms of that pronouncement were
quite general. The Court does not seem to have addressed
itself specifically to the point whether in such a case the
succession is in respect of the treaty or in respect of the
situation resulting from the execution of the treaty. Its
language in the passage from its Order cited above and in
the similar passage in its final judgment, whether or not
intentionally, refers to "a treaty stipulation *which France

388 Order of 6 December 1930 (P.C.I.J., series A, No. 24, p. 17).
880 P.C.I.J., series A/B, No. 46, p. 145.
300 P.C.I.J., series C, No. 17-1, Case of the Free Zones of Upper

Savoy and the District of Oex, vol. III, p. 1654.
aOlIbid., vol. I, p. 415.
302 E.g. P.C.I.J., series A/B, No. 46 at p. 148.

is bound to respect, as she succeeded Sardinia in the sov
ereignty over that territory."
(5) Before the Permanent Court had been established,
the question of succession in respect of u territorial treaty
came before the Council of the League of Nations with
reference to Finland's obligation to maintain the demili"
tarizution of the Aland Islands. The point arose in con"
nexion with u dispute between Sweden and Finland con"
cerning the allocution of the Islunds after Finland's de
tachment from Russia at the end of the First World War.
The Council referred the legal aspects of the dispute to a
committee of three jurists, one of whom was Max
Huber, later to be Judge and President of the Permanent
Court. The treaty in question was the Aland Islands Con
vention, concluded between France, Great Britain and
Russia as part of the Peace Settlement of 1856, under which
the three Powers declared that "the Aland Islands shall
not be fortified, and that no military or naval base shall
be maintained or created there." sos Two major points of
treaty law were involved. The first, Sweden's right to
invoke the Convention although not a party to it, was dis
cussed by the Special Rapporteur for the law of treaties in
his third report on the topic in connexion with the effect
of treaties on third States and objective rcgimes.s04 The
second was the question of Finland's obligation to main
tain the demilitarization of the islands. In its opinion the
Committee of Jurists, having observed that "the existence
ofinternational servitudes, in the true technical sense ofthe
term, is not generally admitted." SOl> nevertheless found
reasons for attributing special effectt1 to the demilitariza
tion Convention of 1856:

I

As concerns the position of the State having sovereign rights
over the territory of the Aaland Islands, if it were admitted that the
case is one of "real servitude", it would be legally incumbent upon
this State to recognize the provisions of 1856 and to conform to
them. A similar conclusion would also be reached if the point of
view enunciated above were adopted, according to which the ques
tion is one of a definite settlement of European interests and not
a question of mere individual and subjective political obligations.
Finland, by declaring itself independent and claiming Oil this
ground recognition as a legal person in international law, cannot
escape from the obligations imposed upon it by such a settlement of
European interests.

The recognition of any State must always be subject to the
reservation that the State recognized will respect the obligations
imposed upon it either by general international law or by defillite
illtemational settlements relatillg to its territory.• 390

Clearly, in that opinion the Committee of Jurists did not
rest the succeSsor State's obligatiun to maintain the demil
itarization regime simply on the territorial character of
the treaty. It seems rather to have based itselfon the theory
of the dispositive effect of an international settlement
established in the general interest of the international
community (or at least of a region). Thus it seems to have
viewed Finland as succeeding to an established regime or

303 British alld Foreigl/ State Papers, 1855·1856 (London, Foreign
Office, 1865), p. 24.

304 Yearbook of the Intematiollal Law Commissiol/, 1964, vol. II,
pp. 22·23 and 30, document A/CN.4/167 and Add.l·3, commentary
to article 62, para. 12 and commentary to article 63, para. 11.

395 League of Nations, Official Journal, Special Supplemel/t No.3
(October 1920), p. 16.

300 Ibid., p. 18.
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situation constituted by the treaty rather than to the con
tractual obligations of the treaty as such.

(6) The case concerning the Temple of Preah Vihear,307
cited by some writers in this connexion, is of a certain
interest in regard to boundary treaties, although the ques
tion of succession was not dealt with by the International
Court of Justice in its judgment. The boundary between
Thailand and Cambodia had been fixed in 1904 by a
Treaty conclurJed between Thailand (Siam) and France
as the then protecting Power of Cambodia. The case con
cerned the effects of an alleged error in the applicaticill of
the Treaty by the Mixed Franco-Siamese Commission
which demarcated the boundary. Cambodia had in he
meanwhile become independent and was therefore in the
position of a newly independent State in relation to the
boundary Treaty. Neither Thailand nor Cambodia dis
puted the continuance in force of the 1904 Treat.y after
Cambodia's attainment of independence, and the Court
decided the case on the basis of a map resulting from the
demarcation and of Thailand's acquiescence in the bound
ary depicted on that map. The Court was not therefort~

called upon to address itself to the question of Cambo
dia's succession to the boundary Treaty. On the other
hand, it is to be observed that the Court never seems to
have doubted that the boundary settlement established by
the 1904 Treaty and the demarcation, if not vitiated by
error, would be binding as between Thailand and Cam
bodia.
(7) More directly to the purpose is the position taken by
the parties on the question of succession in their pleadings
on the preliminary objections filed by Thailand. Concerned
to deny Cambodia's succession to the rights of France
under the pacific settlement provision'" 0f ~ franco
Siamese Treaty of 1937, Thailand argued as follows:

Under the customary international law of state succession, if
Cambodia is successor to France in regard to the tracing offrontiers,
she is equally bound by treaties of a local nature which determine
the methods of marking these frontiers on the spot. However, the
general rules of customary international law regarding state succes
siol}. do not provide that, in case of succession by separation of a
part of a State's territory, as in the case of Cambodia's separation
from France, the new State succeeds to political provisions in
treaties of the former State. [...}The question whether Thailand is
bound to Cambodia by peaceful settlement provisions in a treaty
which Thailand concluded with France is very different from such
problems as those of the obligations of a successor State to assume
certain burdens which can be identified as connected with the
territory which the successor acquires after attaining its independence.
It is equally different fr01ll the question of the applicability of the
provisions of the treaty of1904 for the identification ami demarcatioll
011 the spot of tfle boulldary whicfl was fixed alollg tfle waters/red•• 898

Cambodia, although it primarily relied on the thesis of
France's "representation" of Cambodia during the period
of protection, did not dissent from Thailand's proposi
tions regarding the succession of a new State in respect of
territorial treaties. On the contrary, she argued that the
peaceful settlement provisions of the 1937 Treaty were
directly linked to the boundary settlement and continued:

Thailand recognizes that Cambodia is the successor to France
in respect of treaties for the definition and delimitation of frontiers.

397 I.G.J. Reports 1962, pp. 6-146.
398 I.G.J. Pleadillgs, Temple ofPrealr Viflear, vol. I, pp. 145-146.

It cannot arbitrarily exclude from the operntlon of such treaties nny
provisions which they contain relnting to the compulsory jurisdic
tion rule il/ so far as tllis rule is al/ell/ar)' to tile defil1itiotl al/d de/imi
tatiotl offrontiers•• m

Thus both parties seem to have assumed that, in the case
of n newly independent State, there would be a succession
not only in respect of a boundary settlement but also of
treaty provisions ancillary to such settlement. Thailand
considered that succession would be limited to provisions
forming part of the boundary settlement itself, and Cam
bodia that it would extend to provisions in a subsequent
treaty directly linked to it.

(8) The case concerning right of passage over Indian
Territory 400 is also of a certain interest, though it did not
involve any pronouncement by the Court on succession
in respect of treaty obligations. True, it was under a
Treaty of 1779 concluded with the Marathas that Portugal
first obtained a foothold in the two enclaves which gave
rise to the question of a right of passage in that case. But
the majority of the Court specifically held that it was not
in virtue of this Treaty that Portugal was enjoying certain
rights of passage for civilian personnel on the eve of
India's attainment of independence; it was in virtue rather
of a local custom that had afterwards become established
as between Great Britain and Portugal. The right of pas
sage derived from the consent of each State, but it was a
customary right, not a treaty right, with which the Court
considered itself to be confronted. The Court found that
India had succeeded to the legal situation created by that
bilateral custom "unaffected by the change of regime in
respect of the intervening territory which occurred when
India became independent".401

(9) State practice, and more especially modern State prac
tice, has now to be examined; and it is proposed to deal
with it first in connexion with boundary treaties and then
in connexion with other forms of territorial treaties.

(10) Boundary treaties. Mention must first be made of
article 62, paragraph 2 a, of the Vienna Convention on
the Law of Treaties which provides that a fundamental
change of circumstances may not be invoked as a ground
for terminating or withdrawing from a treaty "if the
treaty establishes a boundary". This provision was
proposed by the Commission as a result of its study of the
general law of treaties. After pointing out that this
exception to the fundamental change of drcumstances
rule appeared to be recognized by most jurists, the Com
mission commented:

Paragraph 2 excepts from the operation of the article two cases.
The first concerns treaties establishing a boundary, a case which
both States concerned in the Free ZOlles ~se appear to have recog
nized as being outside the rule, as do most jurists. Some members
of the Commission suggested that the total exclusion of these treaties
from the rule might go too far, and might be inconsistent with the
principle of self-determination recognized in the Charter. The
Commission, however, concluded that treaties establishing a bound
ary should be recognized to be an exception to the rule, because
otherwise the rule, instead of being an instrument of peaceful

390 Ibid., p. 165 [translation by the Secretariat}.
400 I.G.J. Reports 1960, p. 6.
401 Ibid., p. 40.
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change, might become a source of dangerous frictions. It also took
tho view that "self-determination", as envisaged in the Charter
was an independent principle and that it might lead to confusion
if, in the context of the law of treaties, it were presented as an appli
cation of the rule contained in the present article. By excepting
treaties establishing a boundary from its scupe the present article
would not exclude the operation of the principle of self-determina
tion in any case where the conditions for its legitimate operation
existed. The expression "treaty establishing a boundary" was
substituted for "trenty fixing a boundary" by the Commission, in
response to comments of Governments, as being a broader expres
sion which would embrace treaties of cession as well as delimitation
treaties.4oa

The exception of treaties establishing a boundary from
the "fundamental change of circumstances rule," though
opposed by a few States, was endorsed by a very large
majority of the States at the United Nations Conference
on the ,Law of Treaties. The considerations which led the
Commission and the Conference to make this exception
to the fundamental change of circumstances rule appear
to apply with the same force to a succession of States,
even though the question may have presented itself in a
different context. Accordingly, the Commission considers
that the attitude of States towards boundary treaties at
the United Nations Conference on the Law of Treaties
is extremely pertinent also in the present connexion.

(11) Attention has already been drawn to the assumption
apparently made by both Thailand and Cambodia in the
Temple of Preah Vihear Case of the latter country's
succession to the boundary established by the Franco~

Siamese Treaty ofl904.403 That this assumption reflects the
general understanding concerning the position of a
successor State in regard to an established boundary
settlement seems clear. Tanzania, although in its unilateral
declaration it strongly insisted on its freedom to maintain
or terminate its predecessor's treaties, has been no less
insistent ,tat boundaries previously established by treaty
remain in force.404 Furthermore, despite their initial
feelings of reaction against the maintenance of "colonial"
frontiers, the newly independent States of Africa have
come to endorse the principle of respect for established
boundaries. Article III, paragraph 3, of the OAU Charter,
it is true, merely proclaimed the principle of "respect for
the sovereignty and territorial integrity of each State and
for its inalienable right to independent existence''.405
But in 1964, with reservations only from Somalia and
Morocco, the Conference of Heads of State and Govern
ment held in Cairo adopted a resolution which, after
reaffirming the principle in Article III, paragraph 3,
solemnly declared that "all Member States pledge them
selves to respect the borders existing on their achievement
of national independence''.406 A similar resolution was
adopted by the Conference of Heads of State or Govern-

403 Paragraph 11 of the Commission's commentary to draft
article 59 [now article 62 of the Vienna ConventionI (Official
Records of lite United Nations Conference on lite Law of Treaties,
Documents of tlte COllference (United Nations publication, Sales
No. E.70.V.5), p. 79).

403 See para. 6 above.
4M OAU document A.H.G./Res.l6(1); see also S. Touval,

"Africa's frontiers-Reactions to a colonial legacy", 111temational
Affairs, 1966 (London), No.4, October 1966, pp. 641-654.

405 United Nations, Treaty Series, vol. 479, p. 74.
406 OAU document A.H.G./Res.l6(l).
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ment of Non-Aligned CQuntries also held in Cairo later
in the same year. This does not, of course, mean that
boundary disputes have not arisen or may not arise be
tween African States. But the legal grounds invoked must
be other than the mere effect of the occurrence of n
succession of States on a boundary treaty.

(12) Somalia has two boundary disputes with Etl:iopia,
one in respect of the fo~mer British Somaliland boundary
and the other in respect of the former Italian Somaliland
boundary; and a third ~ispute with Kenya in respect of
its boundary with Kenya's North Eastern Province.
Somalia's claims in these disputes are based essentially
on ethnic and self-determination considerations and on
alleged grounds for impeaching the validity of certain of
the relevant treaties. Somalia does not seem to have
claimed that, as a successor State, it was ipso jure freed
from any obligation to respect the boundaries established
by treaties concluded by its predecessor State though it did
denounce the 1897 Anglo-Ethiopian Treaty in response to
Ethiopia's unilateral withdrawal of the grazing rights
mentioned below. Ethiopia and Kenya, which is itself
also a successor State, take the position that the treaties
in ql~estion are valid and that, being boundary settlements,
they must be respected by a successor State. As to the
Somali-Ethiopian dispute regarding the 1897 Treaty, the
boundary agreed between Ethiopia and Great Britain
in 1897 separated some Somali tribes from their traditional
grazing grounds; and an exchange of letters annexed to
the Treaty provided that these tribes, from either side of
the boundary, would be free to cross it to their grazing
grounds. The 1897 Treaty was reaffirmed in an agreement
concluded between the United Kingdom and Ethiopia in
J954, article I of this agreement reaffirming the boundary
and article II the grazing rights. Article III then created
a "special arrangement" for administering the use of the
grazing rights by the Somali tribes. In 1960, shortly
before independence, a question had been put to the
British Prime Minister in Parliament concerning the con
tinuance of the Somali grazing rights along the Ethiopian
frontier to which he replied:

Following the termination of the responsibilities of H.M. Govern
ment for the Government of the Protectorate, and in the absence of
any fresh instruments, the provisions of the ~897 Anglo-Ethiopian
Treaty should, in our view, be regarded as remaining in force as
between Ethiopia and the successor State. On the other hand,
Article III of the 1954 Agreement, which comprises most of what
was additional to the 1897 Treaty, would, in our opinion, lapse.407

The United Kingdom thus was of the view that the
provisions concerning both the boundary and the Somali
grazing rights would remain in force and that only the
"special arrangement", which pre-supposed British
administration of the adjoining Somali territory, would
cease. In this instance, it will be observed, the United
Kingdom took the position that ancillary provisions
which constituted an integral element in a boundflry
settlement would continue in force upon a succession of
States, while accepting that particular arrangements made
by the predecessor State for the carrying out of those
provisions would not survive the succession of States.

407 United Nations, Materials on Successiontof States (op. c'il.),
p. 185.
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411 See above, commentary to article 9, para. 9.

the boundnry in doubt or its validity was challenged on
one ground or another; and in those instances the suc
cession of States merely provided the opportunity for
reopening or raising grounds for revising the boundary
which are independent of the law of succession. Such
appears to have been the case, for example, with the
Moroccan-Algeria, Surinam-Guyana, and Venezuelq.
Guyana 411 boundary disputes and, it is thought, also
with the various Chinese claims in respect of Burma,
India and Pakistan. True, China may have shown a
disposition to reject the former "British" treaties as such;
but she seems rather to ,.;hallenge the treaties themselves
than to invoke any general concept of a newly inde
pendent State's clean slate with respect to the treaties,
including boundary treaties.

(16) The weight of the evidence of State practice and of
legal opinion in favour of the view that in principle a
boundary stettlement is unaffected by the occurrence of a
succession of States is strong and powerfully reinforced
by the decision of the United NatiOl.s Conference on the
Law of Treaties to except from the fundamental change
of circumstances rule a treaty which establishes a boun
dary. Consequently, the Commission consider.}d that the
present draft must state that boundary settlements are
not affected by the occurrence of a succession of States
as such. Such a provision would relate exclusively to the
effect of the succession of States on the boundary settle
ment. It would leave untouched any other ground of
claiming the revision or setting aside of the boundary
settlement, whether self-determination or the invalidity or
termination of the treaty. Equally, of course, it would
leave untouched any legal ground of defence to such a
claim that may exist. In short, the mere occurrence of a
succession of States would neither consecrate the existing
boundary if it was open to challenge nor deprive it of its
character as a legally established boundary, if such it was
at the date of the succession of States.

(17) The Commission then examined how such a
provision should be formulated. The analogous provision
in the Vienna Convention appears in article 62, sub
paragraph 2 a, as an exception to the fundamental change
of circumstances rule, and it is so framed as to relate
to the treaty rather than to the boundary resulting from
the treaty. For the provision reads: "A fundamental
change of circumstances may not be invoked as a ground
for terminating or withdrawing from a treaty: * (a) if
the treaty * establishes a boundary". However, in the
present draft the question is not the continuance in force or
otherwise of a treaty between the parties; it is the obliga
tions and rights which devolve upon a successor State.
Accordingly, it does not necessarily follow that here also
the rule should be framed in terms relating to the boun
dary treaty rather than to the legal situation established
by the treaty; and the opinion of jurists today tends to
favour the latter formulation of the rule. If the rule is
regarded as relating to the situation resulting from the
dispositive effect of a boundary treaty, then it would not
seem properly to be an exception to article 11 of the
present draft. It would seem rather to be a general rule
that a succession of States is not as such to be considncd
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408 Ibid., p. 190.
409 Ibid., p. 187.
410 Ibid., pp. 1-5.

Ethiopia, on the other hand, while upholding the boun
dary settlement, declined to recognize that the ancillary
provisions, which constituted one of the conditions of
that settlement, would remain binding upon it.

(13) In a number of other instances the United Kingdom
recognized thnt rights und obligntions under a boundary
trenty would remain in force after n succession of States.
One is the Convention of 1930 concluded between the
United States of America and the United Kingdom for
the delimitation of the boundary between the Philippine
Archipelago and North Borneo. Upon the Philippines
becoming independent in 1946, the British Government in
a diplomatic Note acknowledged that as a result "the
Government of the Republic of the Philippines has
succeeded to the rights and obligations of the United
States under the Notes of 1930".408

(14) Another instance is the Treaty of Kabul concluded
between the United Kingdom and Afghanistan in 1921
which, inter alia, defined the boundary between the then
British Dominion of India and Afghanistan along the so
called Durand line. On the division of the Dominion into
the two States of India and Pakistan and their attainment
of independence, Afghanistan questioned the boundary
settlement on the basis of the doctrine or' fundamental
change of circumstances. The United Kingdom's
attitude in response to this possibility, as summarized by
it in Materials on Succession of States, was as follows:

The Foreign Office were advised that the splitting of the former
India into two States-India and Pakistan-and the withdrawal of
British rule from India had not caused the Afghan Treaty to lapse
and it was hence still in force. It was nevertheless suggested that
an examination of the Treaty might show that some of its provisions
L-::ing political in nature or relating to continuous exchange of
diplomatic missions were in the category of those which did not
devolve where a State succession took place. However, any executed
clauses such as those providing for the establishment of an interna
tional boundary or, rather, what had been done already IInder executed
clauses of the Treaty, cOlild not be affected, whatever the position
abollt the Treaty itself might be.'" 409

Here therefore the United Kingdom again distinguishes
between provisions establishing a boundary and ancillary
provisions of a political character. But it also appears here
to have distinguished between the treaty provisions as
such and the boundary resulting from their execution-a
distinction made by a number of jurists. Afghanistan,
on the other hand, contested Pakistan's right in the
circumstances of the case to invoke the boundary pro
visions of the 1921 Treaty.41o It did so on various grounds,
such as the alleged "unequal" character of the Treaty
itself. But it also maintained that Pakistan, as a newly
independent State, had a "clean slate" in 1947 and could
not claim automatically to be a successor to British rights
under the 1921 Treaty.

(15) There are a number of other modern instances in
which a successor State has become involved in a boundary
dispute. But these appear mostly to be instances where
either the boundary treaty in question left the course of
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as affecting a boundary or a houndary regime estahlisht"d
by treaty prior to that succession of States.

(18) Some members of the Commission considered that
to detach succession in respect of the boundary from
succession in respect of the boundary treaty might be
somewhat artificial. A boundary may not have been fully
demarcated so tlU\t its precise course in a particular area
may be brought into question. In that event recourse
must be had to the interpretation of the treaty as the basic
criterion for ascertaining the boundary, even if other
elements, such as occupation and recognition, may also
come into play. Moreover. a boundary teeaty may contain
ancillary provisions which were intended to form a con
tinuing part of the boundary regime created by the
treaty and the termination of which on a succession of
States would materially change the boundary settlement
established by the treaty. Again, when the validity of the
treaty or of a demarcation under the treaty was in dispute
prior to the succession of States, it might seem artificial
to separate succession in respect of the boundary from
succession in respect of the treaty. Other members,
howev~r, felt that a boundary treaty has constitutive
effects and establishes a legal and factual situation which
thereafter has its own separate existence; and that it is
this situation, rather than the treaty, which passes to a
successor State. Moreover, not infrequently a boundary
treaty contains provisions unconnected with the boun
dary settlement itself, and yet it is only this settlement
which called for special treatment in case of a succession
of States. At the same time the objections raised to this
approach to the matter would lose much of their force ifit
were recognized that the legal situation constituted by the
treaty comprises not only the boundary itself but also any
boundary regime intended to accompany it and that the
treaty provisions combined to constitute the title deeds of
the boundary.

(19) There was general agreement in the Commission
upon the basic principle that a succession of States does
not, as such, affect a boundary or a boundary regime
established by treaty. Having regard to the various con
siderations mentioned in the previous paragl'aphs and
to the trend of modern opinion on the matter, the Com
mission concluded that it should formulate the rule not in
terms of the treaty itself but of a boundary established by
a treaty and of a boundary regime so established. Ac
cordingly, article 29 provides that a succession of States
shall not as such affect: (a) a boundary established by a
treaty; or (b) obligations and rights established by a
treaty and relating to the regime of a boundary. In
accepting this formulatio11 the Commission underlined
the purely negative character of the rule, which goes no
further than to deny that any succession of States simply
by reason of its occurrence affects a boundary established
by a treaty or a boundary regime so established. As
already pointed out,412 it leaves untouched any legal
ground that may exist for challenging the boundary, such
as self-determination or the invalidity of the treaty, just
as it also leaves untouched any legal ground of defence
to such a challenge. The Commission was also agreed
that this negative rule must apply equally to any boundary

m See para. 16 above.

regime established by a treaty, whether the same treaty
as established the boundary or a separate treaty.

(20) Other territorial treaties. The Commission has
drawn attention U3 to the assumption which appears to be
made by many States, including newly independent
States, that certain treaties of a territorial character
constitute a special category for purposes of succession
ofStates. In British practice there are numerous statements
evidencing the United Kingdom's belief that customary
law recognizes the existence of such an exception to the
cle.ln slate principle and also to the moving treaty-frontier
rule. One such is a statement with reference to Finland.<Il4
Another is the reply of the Commonwealth Office to the
International Law Association.415 A further statement of
a similar kind may be found in Materials on Succession of
States 416 the occasion being discussions with the Cyprus
Government regardi~g article 8 of the Treaty concerning
the Establishment of the Republic of Cyprus.

(21) The French Government appears to take a similar
view. Thus, in anote addressed to the German Govern
ment in 1935, after speaking of what was, in effect, the
moving treaty-frontier principle, the French Government
continued:

This rule is subject to an important exception in the case of
conventions which are not of a political character. that is to say.
which were not included in relation to the actual personality of
the State. but are of territorial and local application and are based
on a geographical situation; the successor State. irr~pective of the
reason fer which it succeeds. is bound to assume the burdens arising
from treaties of this kind just as it enjoys the advantages specified
in them.

Canada, again in the context of the moving treaty-frontier
rule, has also shown that it shares the view that territorial
treaties constitute an exception to it. After Newfound
land had become a new province of Canada, the Legal
Division of the Department of External Affairs explained
the attitude of Canada as follows:

... Newfoundland became part of Canada by a form of cession
and that consequently, in accordance with the appropriate rules of
international law. agreements binding upon Newfoundland prior
to union lapsed, except for those obligatio1ls arisi1lg from agreements
locally c01l1lected which had established proprietary or quasi-pro
prietary rights,. [...J417

Some further light is thrown on the position taken by
Canada on this question by the fact that Canada did
not recognize air transit rights through Gander airport
in Newfoundland granted in pre-union agreements as
binding after Newfoundland became part of Canada.<Il8
On the other hand, Canada did recognize as binding upon
her a condition precluding the operation of commercial
aircraft from certain bases in Newfoundland leased to
the United States of America before the former became
a part of Canada. Furthermore, she docs not seem to
have questioned the continuance in fore.:. )f the fishery
rights in Newfoundland waters which were accorded by

413 See above, commentary to article II, para. 15.
414 Ibid., para. 3.
m Ibid., para. 17.
416 United Nations, Materials all Successior! of States (op. cit.),

p.183.
417 Document A/CN.4/243 (see foot-note 26 above), para. 85.
418 Ibid., paras. 86.iOO.
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Great Britain to the United States in the Treaty ofGhent
in 1818 and were the subject of the North Atlantic Fish
eries Arbitration in 1910, or of the fishery rights first
accorded to France in the Treaty of Utrecht (1713) and
dealt with in a number of further treaties.

(22) An instructive precedent involving the succession
of newly independent States is the so-called Belbases
Agreements of 1921 and 1951, which concern Tanzania,
on the one hand, and Zaire, Rwanda and Burundi, on
the other. After the First World War the mandates
entrusted to Great Britain and Belgium respectively had
the effect of cutting off the central African territories
administered by Belgium from their natural sea-port,
Dar-es-Salaam. Great Britain accordingly entered into an
Agreement with Belgium in Inl, under which Belgium,
at a nominal reltt of one franc per annum, was granted
a lease in perpetuity of port sites at Dar-es-Salaam and
Kigoma in Tanganyika. This Agreement also provided
for certain customs exemptions at the leased sites and for
transit facilities from the territories under Belgian
mandate to those sites. In 1951, by which date the man
dates had been converted into trusteeships, a further
Agreement between the two administering Powers pro
vided for a change in the site at Dar-es-Salaam but
otherwise left the 1921 arrangements in force. The
Belgian Government, it should be added, expended
considerable sums in developing the port facilities at the
Lased sites. On the eve of independence, the Tanganyika
Government informed the United Kingdom that it
intended to treat both Agreements as void and to resume
possession of the sites. The British Government replied
that it did not subscribe to the view that the Agreements
were void but that, afo:cr irdependence, the international
consequences of TangJ('lyika's views would not be its
concern. It further informed Belgium and the Govern
ments of Zaire, Rwanda and Burundi both of Tan
ganyika's statement and of its own reply.410 In the
National Assembly Prime Minister Nyerere explained420

that in Tanganyika's view: "A lease in perpetuity of land
in the territory of Tanganyika is not something which is
compatible with the sovereignty ofTanganyika when made
by an authority whose own rights in Tanganyika were for
a limited duration." After underlining the limited
character of a mandate or trusteeship, he added: "It is
clear, therefore, that in appearing to bi.nd the territory. of
Tanganyika for all time, the United Kmgdom was trymg
to do something which it did not have the power to do."
When in 1962 Tanganyika gave notice of her request fo,r
the evacuation of the sites, Zaire, Rwanda and Burundi,
which had all now attained independence, countered by
claiming to have succeeded to Belgium's rights under the
Agreements. Tanganyika then proposed that new arrange
ments should be negotiated for the use of the port
facilities, to which the other three successor States
assented; but it seems that no new arrangement has yet

410 United Nat:ons, :Materials on Succession of States (op. cit.),
pp. 187-188.. .

4ZU See "Treaties and succession of States. and gov~mment~ In
Tr:.nzania", in Nigerian Institute for InternatIOnal Affairs, Afl'l.can
Conference 011 Inte;'lIational Law and African Problems: Proceedmgs
(Carnegie Endowment for International Peace. 196'7). para. 119,
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been concluded and that de faCIO the port facilities are
being ('perated us before.

(23) The point made by Tanganyika as to the limited
character of the competence of an administering power
is clearly not one to be lightly dismissed. Without,
however, expressing any opinion on the correctness or
otherwise of the positions taken by the various interested
States in this case, it is sufficif'\nt here to stress that
Tanganyika itself did not rest its claim to be released
from the Belbases Agreements on the clean slate principle.
On the contrary, by resting its claim specifically on the
limited ch~racter of an administering Power's competence
to bind a mandated or trusteeship territory, it seems by
implication to have recognized that the free port base
and transit provisions of the agreements were such as
would otherwise have been binding upon a successor State.

(24) In the context, at any rate, of military ~a~es, ~he

relevance of the limited character of an admmlstermg
Power's competence seems to have been conceded by the
United States of America in connexion with the bases in
the West Indies granted to it by the United Kingdom in
1941; and this in relation to the limited competence of
a colonial administering power. In the Agreement the
bases were expressed to be leased to the United States
for 99 years. But on the approach of the West Indies
territories to independence the United States took the
view that it could not. without exposing itself ~o criticism,
insist that restrictions imposed upon the terntory of the
West Indies while it was in a colonial status would
continue to bind it after independence.421 The West Indies
Federation for its part maintained that "on its inde
pendence it should have ~he righ~ to form its o~n alliances
generally and to determme for Itself what mlhtar) )ases
should be allowed on its soil and under whose control
such bases should come." 422 In short, it was accepted
on both sides that the future of the bases must be a matter
of agreement between the United States and the newly
independent West Indies. In the instant caSe it will be
observed that there were two elements: (a) the grant
while in a colonial status and (b) the personal and political
character of military agreements. An analogous case is
the Franco-American Treaty of 1950 granting a military
base to the United States of America in Morocco before
the termination of the protectorate. In that case, quite
apart from the military character of the agreement,
Morocco objected that the agreement had been concluded
by the protecting Power without any consultation with
the protected State and could not be binding on thfl
latter on its resumption of independence.423

(25) Treaties concerning water rights or navigation. on
rivers are commonly regarded as candidates for inc!USlOn
in the category of territorial treaties. Among early pre
cedents cited is the right of navigation on the Mississippi
granted to Great Britain by France in. !he Treaty .of
Paris 1863 which, on the transfer of LoulSlana to Spam,

421 Sec A. J. Esgain, "Military servitudes and the new nations",
in W. V. O'Brien, ed., Tlte New Nations in Intemational Law a:!d
Diplomacy (London, Stevens, 1965), PP. 77-78.

422 Ibid., p. 79.
423 Ibid., pp. 72-76.
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the latte:: acknowledged to remain in force.m The pro~

visions concerning the Shatt~el~Arab in the Treaty of
Erzerum, concluded in 1847 between Turkey and Persia,
are also cited. Persia, it is true, disputed the validity of
the Treaty. But on the point of Iraq's succession to Tur~

key's right under the Treaty no question seems to have
been raised. A modern precedent is Thailand's rights of
navigation on the River Mekong, granted by earlier
treaties and confirmed in a Franco~Siamese Treaty of
1926. In connexion with the arrangements for the inde~

pendence of Cambodia, Laos and Viet~Nam, it was
recognized by these countries and by France that Thai~

land's navigational rights would remain in force.

(26) As to water rights, a major modern precedent is
the Nile Waters Agreement of 1929 concluded between
the United Kingdom and Egypt which inter alia provided:

Save with the previous agreement of the Egyptian Government,
no irrigation or power works or measures are to be constructed or
taken on the River Nile or its branches, or on the lakes from which
it flows, so far as all these are in the Sudan or in countries under
British administratioll,· which would, in such manner as to entail
any prejudice to the interests of Egypt,either reduce the quantity
of water arriving in Egypt, or modify the date of its arrival, or
lower its level.. m

The effect of this provision was to accord priority to
Egypt's uses of the Nile waters in the measure that they
already existed at the date of the Agreement. Moreover,
at that date not only the Sudan but Tanganyika, Kenya
and Uganda, all riparian territories in respect of the Nile
river basin, were under British administration. On attain
ing independence the Sudan, while not challenging
Egypt's established rights of user, declined to be bound
by the 1929 Agreement in regard to future developments
in the use of Nile waters. Tanganyika, on becoming
independent, declined to consider itself as in any way
bound by the Nile Waters Agreement. It took the view
that an agreement that purported to bind Tanganyika
for all time to secure the prior consent of the Egyptian
Government before it undertook irrigation or power
works or other similar measures on Lake Victoria or in
its catchment area was incompatible with her status as
an independent sovereign State. At the same time,
Tanganyika indicated its willingness to enter into dis
cussions with the other interested Governments for
equitable regulation and division of the use of the Nile
waters. In reply to Tanganyika the UAR, for Its part,
maintained that pending further agreement, the 1929
Nile Waters A6reement, which has so far regulated the
use of the Nile wat~~s; remains valid and applicable. In
this instance, again, there is the complication of the
treaty's having been concluded by a:11 administering
Power, whose competence to bind a dependent territory
in respect of territorial obligations is afterwards disputed
on the territory's becoming independent.
(27) Analogous complications obscure another modern
precedent, Syria's water rights with regard to the River

424 Another early precedent cited is the grant ofnavigation rights to
Great Britain by Russia in the Treaty of 1825 relating to the Cana
dian-Alaska boundary, but it is hardly Ii very clear precedent.

425 See United Nations, Legislative Texts and Treaty Provisions
concerning the Utilization of International Rivers for other Purposes
than Navigation (United Nations publication, Salt.! N'l. 63.V.4),
p. 101; see also document A/S409, paras. 100-107.

84

Jordan. On the establishment of the mandates for
Palestine and Syria after the First World War, Great
Britain and France entered into a series of agreements
dealing with the boundary regime between the mandated
territories, including the use of the waters of the River
Jordan. An Agreement of 1923 provided for equal rights
of navigation and fishing,426 while a further Agreement
of 1926 stated that "all rights derived from local laws
or customs concerning the use of the waters, streams,
canals and lakes for the purposes of irrigation or supply
of water to the inhabitants shall Nmain as at present." 427

These arrangements were confirmed in a subsequent
Agreement. After independence, Israel embarked on a
hydroelectric project which Syria considered incom~

patible with the r~gimc established by the above-men
tioned treaties. In dl'bates in the Security Council Syria
claimed that it had~stablished rights to waters of the
Jordan in virtue or' the Franco-British treaties, while
Israel denied that it was in any way affected by treaties
concluded by the United Kingdom. Israel, indeed, denies
that it is either in fact or in law a successor State at all.

(28) Some other examples of bilateral treaties of a
territorial character are cited in the writings of jurists,
but they do not seem to throw much clearer light on the
law governing succession in respect of such treaties.428

Mention has, however, to be made of another category
of bilateral treaties which are sometimes classified as
"dispositive" or "real" treaties: namely, treaties which
confer specific rights of a private law character on
nationals of a particular foreign State; e.g. rights to hold
land. These treaties have sometimes in the past been
regard~d as dispositive in character for the purposes of
the rules goveming the effect of war on treaties.m
Without entering into the question whether such a
categorization of these treaties is valid in that context,
there docs not seem to be sufficient evidence that they
are to be regarded as treaties of a dispositive or territorial
character under the law governing succession of States
in respect of treaties.

(29) There remain, however, those treaties of a terri
torial character which were discussed by the Commission
in 1964 at its sixteenth session under the broad designation
of "treaties providing for objective regimes" in the
course of its work on the general law of treaties. The
examination of those treaties by the Commission and by
its Special Rapporteur from the point of view of their
effects upon third States may be found in the proceedings
of the Commission at its Sixteenth Session.430 The

426 See United Nations, Legislative Texts and Treaty Provisions . .•
(op. cit.), pp. 287-288.

427 Ibid., p. 288.
428 e.g. certain Finnish frontier arrangements, the demilitarization

of Hiinningen, the Congo leases, etc.
420 e.g. the draft convention on the law of treaties pn:pared by

the Research in International Law of the Harvard Law School
(American Journal of Illternational Law (October, 1935), vol. 29,
supplement No.4, part III).

430 See Yearbook of tlte Illternatiollal Law Commission, 1964,
vol. I, pp. 96 et seq., 738th-740th meetings; and ibid., vol. II, pp. '1.7
34, document A/CN.4/167 and Add.1-3, commentary to article 63,
and pp. 184-185, document A/5809, chap. II, sect. B, commentary
to article 62.
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characteristic of the treaties in question is that they
attach obligations to a particular territorYI river l canal
etc' l for the benefit either of a group of States (e.g.
riparian States of a particular river) or of all States
generally. They include treaties for the neutralization or
demilitarization of a particular territory, treaties accord
ing freedom of navigation in international waterways or
rivers, treaties for the equitable use of the water resources
of an international river basin and the like. The Com
mission in its work on the law of treaties did not consider
that a treaty of this character has the effect ofestablishingI
by its own force alone l an objective regime binding upon
the territorial sovereignty and conferring contractual
rights on Stutes not parties to it. Whiie recognizing that
an objective regime may arise from such a treaty, it took
the view that the objective regime results rather from the
execution of the treaty and the grafting upon the treaty
of an international custom. The same view of the matter
was taken by the United Nations Conference on the Law
of Treaties and the Vienna Convention does not except
treaties intended to create objective regimes from the·
general rules which it lays down concerning the effects
of treaties on third States. In the present context, if a
succession of States occurs in respect of the territory
affected by the treaty intended to create an objective
regime, the successor State is not properly speaking a
"third State" in relation to the treaty. Owing to the legal
nexus which existed between the treaty and the territory
prior to the date of the succession of States, it is not
open to the successor State simply to invoke article 35
of the Vienna Convention under which a treaty cannot
impose obligations upon a third State without its consent.
The rules concerning succession in respect of treaties
also come into play. But under these rules there are cases
where the treaty intended to establish an objective
regime would not be binding on a successor State l unless
such II treaty were considered to fall under. a special rule
to that effect. Equally, if the succession of States occurs
in relation to a State which is the beneficiary of a treaty
establishing objective regime, under the general law of'
treaties and the law of succession the SUCCf;ssor State
would not necessarily be entitled to claim the rights
enjoyed by its predecessor State l unless the treaty were
considered to fall under such a special rule. That such a
special rule exists iSI in the opinion of the Commission,
established by a number of convincing precedents.

(30) Reference has already been made to two of the
principal precedents 431 in discussing the evidence on
treaties of a territorial character to be found in the
proceedings of international tribunals. These are the
Free Zones case and the Aland Islands question, in both
of which the tribunal considered the successor State to
be bound by a treaty regime of a territorial character
established as part of a "European settlement". An
earlier case involving the same element of a treaty made
in the general interest concerned Belgium's position,
after its separation from the Netherlands, in regard to
the obligations of the latter provided for by the Peace
Settlements concluded at the Congress of Vienna with
respect to fortresses on the Franco-Netherlands boundary.

431 See paras. 3-5 above.
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The four Powers (Great Britain, Austria, Prussia llnd
Russia) apparently took the position that they could not
admit that any change with respect to the interests by
which these arrangements were regulated had resulted
from the separation of Belgium and Holland i and the
King of the Belgians was considered by them as standing
with respect to these fortresses and in relation to the
four Powers, in the same situation, llnd bound by the
same obligations, llS the King of the Netherlands previous
to the Revolution. Although Belgium questioned whether
it could be considered bound by a treaty to which it was
a stranger, it seems in a later treaty to have acknowledged
that it was in the same position as the Netherlands with
respect to certain of the frontier fortresses. Another such
case is article XCII ofthe Act ofthe Congress ofVienna l

432

which provided for the neutralization of Chablais and
Faucigny, then under the sovereignty of Sardinia. These
provisions were connected with the neutralization of
Switzerland effected by the Congress and Switzerland had
accepted them by a Declaration made in 1815. In 1860,
when Sardinia ceded Nice and Savoy to France, both
France and Sardinia recognized that the latter could only
transfer to France what it itself possessed and that
France would take the territory subject to the obligation
to respect the neutralization provisions. France, on its
side, emphasized that these provisions had formed part
of a settlement made in the general interests of Europe.
The provisions were maintained in force until abrogated
by agreement between Switzerland and France after the
First World War with the concurrence of the Allied and
Associated Powers recorded in article 435 of the Treaty
of Versailles.433 France, it should be mentioned, had
itself been a party to the settlements concluded at the
Congress of Vienna, so that it could be argued that it
was not in a position of a purely successor State. Even
so, its obligation to respect the neutralization provisions
seems to have been disc:ussed simply on the basis that, as
a successor to Sardinia, it could only receive the territory
burdened with those provisions.

(31) The concept of international settlements is also
invoked in connexion with the regimes of international
rivers and canals. Thus, the Berlin Act of 1885 established
regimes of free navigation on both the Rivers Congo and
Niger; and in the former case the regime was regarded
as binding upon Belgium after the Congo had passed to
it by cession. In the Treaty of Saint Germain-en-Laye
(1919) some only of the signatories of the 1885 Act
abrogated it as between themselves, substituting for it a
preferential regime; and this came into question before
the Permanent Court of International Justke in the
Oscar Chillll case. Belgium's succession to the obligations
of the 1885 Act appears to have been taken for granted
by the Court in that case. The various riparian territories
of the two rivers had meanwhile become independent
States, giving rise to the problem of their position in
relation to the Berlin Act and the Treaty ofSaint Germain.
In regard to the Congo the problem has manifested itself
in GATT and also in connexion with association agree-

432 British alld Foreigll State Papers, 1814-1815 (London,Foreign
Office, 1839), pp. 45-46.

433 Ibid., 1919 (London, H.M.S.O., 1922), vol. CXII, p. 206.
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ments with EEC. Although the States concerned may
hnve vuried in the policies which thcy have adopted
conccming the continuance of the prcvio\ls rcgimc, they
seem to have taken the genernl position that their cmcI'
gence to independencc hus cuused thc Trcaty of Saint
Germain und the Berlin Act to lapse. In regard to the
Nigel'. the newly independent ripariun States in 1963
rcplaced the Berlin Act and the Trcuty of Saint Germain
with u new Convention. The parties to this Convention
"abrogated" thc previous instruments, as between them
selves and in the negotiations preceding its conclusion
there seems to have been some dificrence of opinion as
to whether ubrogation was necessury. But it was on the
basis of a fundamental change of circumstances rn.hcr
thun ofnon-succession that thcsc doubts wcre cxpressed.m

(32) Thc Final Act of the Congrcss of Vicnna sct up a
Commission for thc Rhinc, thc rcgimc of which was
furthcr dcveloped in 1868 by thc Convcntion of Munn
hcim; and ulthough aftel' thc First World Wur the Treuty
of Versailles reorganized the Commission, it maintained
the rcgime of the Convention of Mannheim in force. As
to cases of succession, it appears that in connexion with
membership of the Conullission, when changes of sover
eignty occurred, the rules of succession were applied,
though not perhaps on any spedrtc theory ofsuccession to
international rcgimes or to territorial treaties.
(33) The question of suct\~ssion of States has also becn
rnised in connexion with the Suez Canul Convention of
1888. The Convention created il right of free passage
through the Canul and, whether by virtue of the treaty or
of the customary rcgime which developed from it, this
right was recognizcd as attaching to non-signatorics as
well as signatories. Accordingly, although many new
States have hived ofT from the parties to thc Convcntion,
their right to be considered successol' States was not of
importance in regard to tlla IUse of tlH~ Canal. In 1956,
however, it did come brieJ1y into prominence in can
nexion with the Second Conference on the Suez Canal
convened in London. Complaint was there made that a
number of States, who were not present, ought to have
bcen invitcd to the Conference; and, i1lter alia, it was said
that some of those States had the right to be present in
the capacity of successor States of one or other party to
the Convention.435 The matter was not pushed to any
conclusion, and the incident can at most be said to
provide an indication in favour ofsuccession in the case of
an international settlement of this kind.
(34) Some further precedents of ,one kind or another
might be examined, but it is doubtful whether they would
throw any clearer light on the dinlcult question of ter
ritorial treaties. Running through the precedents and the
opinions of writers arc strong indications of a belief that
certain treaties attach a nSgime to territory which continues
to bind it in the hands of any succeSSOl' State. Not in
frequently other elements cntcr into thc picture, such as an
allegation of fundamental change of circumstances or the

43~ Sec Amerlcall JOIIl'1lal of Illtcl'1Iatlollal Law (Washington),
vol, 57, No, 4 (October 1963), PP. 879·880.

433 United Nations, Materials 011 Sliccessioll of States (op, cit.),
pp. 157-158,
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nllcgcdly limited competencc of the prcdeccssor State,
nnd the successor Stute in fuct cluims to be free or the
obligation to respect the rcgime. Nevertheless, the indica
tions of thc geneml ncceptancc or such n principle
remnin. At the samc timc, neither the preccdents nor the
opinions of writcrs give clcur guidunce us to the critcriu
1'01' dctermining whcn this principle opemtes. The cvidence
docs not, howcvcr, suggcst that this category of trcutics
should embl'llcc u VCl'y widc mngc of so-culled territorial
trenties. On the contrary, this clltegory seems to be
limited to cuses where n Stute by l\ trcuty grunts a right
to use tcrritory, or to restrict its own usc of tcrritory,
which is intended to nttnch to territory of a forcign Stute
or, nlternativcly, to be for the bencHt of a group of States
or ofall States genernlly. Thcre must in short be something
in the naturc of l\ territol'ial rcgime.
(35) In any cvent, the question arises here, as in the case
of boundaries and boundary rcgimes, whetller in these
cases thcrc is succcssion in rcspcct of the trcaty ns such or
rather whether the rcgime established by the dispositive
el1ccts or the treaty is al1bcted by the occurrence of a
succession of State: :he evidcnce might perhaps suggest
cithel' approach. But the Commission considercd that in
formulating the rule for the elTect of l\ succession of Stutes
upon objective rcgimes established by treaty, it ought to
adopt the same standpoint as in t1~e case of boundary
rcgimcs and othcr rcgimt's of n tcrritorial ChUl'llCtCI'
established by a treaty. In other words, thc rule should
relate to the legal situation-the rcgime-resulting from
the dispositive eOccts of the treaty rather thun to suc
cession in respect of the trcaty. Moreover, in the ease of
objective rcgimes it considered that this course wus also
strongly indicated by the decisions of thc Commission
and of the United Nations Conference on the Luw of
Trcaties with regard to treaties providing for such regimes
in codifying the general law of treaties.
(36) Accordingly, nrticle 30, like article 29, 'states the
law regarding other forms of territorial regimes simply in
tenns of the way in which a succession ofStates aOccts-or
rathcr docs not alTect-the rcgime in question. The
dinlculty is to find language wllich ad~quately defines and
limits the conditions under which the article applics. The
article is divided into two parngrnphs dealing respectively
with territorial rcgimes established for the benefit of
particular territory of anothel' States (pal'llgl'llph 1) and
territorial rcgimes established for the benefit of a group
of States or all States (paragl'llph 2).
(37) Paragraph 1 Ca) of article 30 provides that a suc
cession of States shall not aOccl obligations relating to
the usc of a partl'cular territory, or to restl'ictions upon
its usc, established by a treaty specifically for the benefit of
a particular territory of a foreign State alld cOllsid{'red as
allaching to the territories il/ question. Correspondingly,
paragraph 1 (b) provides that a succession of States shall
not nObct l'ights established by a trenty specifically for the
benefit ofa particular territory and relating to the usc, or to
restrictions upon the use of a particular territory of l\

foreign State and considered as allaching to the territorles
ill question. The Commission considered thut in the case of
these terl'itorial regimes there must be attachment both of
the obligation and the right to n palticular territory
rather. thun to the burdened State as such 01' to the
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beneficiary State as such. In adding the words "and COI\~

sidered us nttnching to the territories in question'\ the
Commission intended not only to underline this point but
nlso to indicnte the relevance of the dispositive clement,
the estnblishment of the regime through the execution 01'
the trenty.
(38) Paragraph 2 contnins similar provisions for objective
regimes, with the exception that here the requirement of
nttnchment to particlI/ar territory applies only to the
territory in respect of which the ob/lgatioll is established:
there is no requirement ol'attachment of rights established
by the treaty to any pnrticulnr territory or territories
beenuse the special character of the regime with respect to
the right estnblished b)' the treaty lies in its creation in the
interest of a group of Stntes 01' of all States nnd not with
regard to n purticu)nr territory (\" territories.
(39) "Territory" for the purposes of the present article
is intended to denote nny part of the lund, water or nil'
space of a Stnte. But the Commission considered this to
be the nntural meaning of the word in a context like the
present one nnd thnt it wns unncc~ssnr)' to specify it in the
nrticle.

PART VI

MISCELLANEOUS PROVISIONS

Artido 31. Casl's (~f militar)' o('('U/,"tiOIl,
Stllte r(.s/)(msiMlit)· "11(1 (mtl,rcak of !lostilities

The pro\'isions of the llresent nrticlcs slullt not prejudge
lUI)' question thllt mllY nrise in regnrd to 1\ trent)' from the
militllr)' occuplltlon of 11 territory 01' fl'ont the intcrnntloulli
responsibility of n Stnte or from the outbreak of hostilities
between Stutes.

COllllI/elltary

(I) Mention has already been made m of the rcasons for
inserting the prescnt article in the dmft. The article
excludes three specific matters from the scopc of thc draft
articles. As to the first-questions arising in regard to a
treaty from the military occupation of territory-the
Commission considered that although military occupation
may not constitute n succession of States within the menno
ing given to that term in article 2 of the present dmft, it
may mise nnalogolls problems. Accordingly, if only to
llvoid misunderstanding, it seems desirable specifically
to provide that nothing in the present urticles is to pre
judge nny question that may arise in the Cllse of militllry
occupation. No doubt some cases of military occupntion
would in any event be excluded by the geneml provision
in article 6 limiting the dmft articles to succession of

43Q Sco ubove, sect, A, pnm, 44.

Stntes occurring in conformity with internationallnw; but
it seems doubtful whether thnt provision would necessnrily
sumce to cover every cnse.
(2) The second matter cxcluded~"questions llrising in
regard to l\ trent~1 from the international responsibility of
a Stnte~was excluded also from the Vienna Convention
on the Law of Treaties by al·ticle 73. The Commission,
when proposing this exclusion in its final report on the
law of treaties, explained in its commentlll'y to the relevant
article m its reasons for doing so. It considered thnt un
express reservation in regard to the possible impact of the
international responsibility of a State on the applicati'··\
of its dmft articles was desirnble in order to prevent nny
misconceptions as to the interrelation between the rules
govel'lling that mnlter and the law of treaties. Principles
ofStntc responsibility might have nn impact on the opern~

tion of certain parts of the law of trcaties in conditions of
cntircly normal international relations. The Commission,
thercfore, decided that consichm\tions of logic and of the
completeness of the drnft articles indicated the desirnbility
of inserting a general reservation covering cases of State
responsibility. The Commission further underlined the
need to formulate the reservation in cntirely general terms
in order tlmt it should not appear to prejudice any of the
questions of principle arising in conncxion with this topic
ofStatc responsibility, the codilication of which the Com
mission already had in hand. The same considerntions, in
the Commission's view, muke it desirnble to insert in the
present article a gcnernl reservation covering cases of
State responsibility.
(3) The third matter excluded-questions arising in
regard to n trcaty from the outbreak of hostilities-wus
likewise excluded from the Vienna Convention on the
Law of Treaties by article 73. This exclusion wns inserted
in nrticle 73 not by the International Law Commission
but by the Vienna Conference itself. The Commission had
tuken the view thut the outbrenk of hostilities should be
considered us an entirely abnormal condition and that the
rules governing its legal consequences should not be
regurded as forming purt of the general rulcs of inter
nutionul luw applicable in the normal relt\tions betwcen
States. Without dissenting from thnt general point ofview,
the Confcrence decided thut n ('ne('al reservation con~

cerning the outbrcak of hostilitics was nevertheless
desimble. Twc, there was a special reason for inserting
that t'eservution in the Vienna Convention; for article 42,
puragraph 2, of the Convention cxpressly pl'ondes that the
termination or the suspenSIOll of its opcrution H moy take
place only as u result of the application of the provisions
of the trenty or of the present Convention". Even so, the
Commission considct'cd thut in the intct'csts of uniformity
as well ns because of the possible impact of the outbreak
of hostilities in cal:CS of succession it WflS' desirable to
reproduce the reservl.ltiol'l in U1Q pl:escnt nrtic1c:s,

4a1 Al'lic1e 69. S~ OJfrdtll .Re~(//'d$ of tlle UI/itl!d NlItit'llS COli
le/'cl/cc 01/ tlle till!' 01Treaties, DOClIlIU!IIMftof the COllferellce (United
Nntions publication, Snles N",. E.70,V.5), p. 87, .
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Chapter UI

QUESTION OF THE PROTECTION AND INVIOLABILITY OF DIPLOMATIC AGENTS AND
OTHER PERSONS ENTITLED TO SPECIAL PROTECTION UNDER INTERNATIONAL LAW

i
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A. Introduction

1. SUMMARY OF THE COMMISSION'S PROCEEDINGS

54. At its twenty-second session, in 1970, the Com
mission received from the President of the Security
Council a letter dated 14 May 1970 transmitting a copy of
document Si9789 which reproduced the text of a letter
addressed to him by the representntive of the Netherlands
to the United Nations concerning the need for action to
ensure the protection and inviolability of diplomatic
agents in view of the increasing number of attacks on
them. The Chairman of the Commission replied to the
foregoing communication by a 'letter dated 12 June 1970
which referred to the Commis~lon's past work in this area
and stated the Commission would continue to be con
cerned with the matter.438

55. At the twenty-third session of the Commission, in
1971, in connexion with the adoption of the Commission's
agenda, the suggestion was ma.de by Mr. Kearney that the
Commission should consider whether it would be possible
to produce draft articles regarding such crimes as the
murder, kidnapping and assaults upon diplomats and
other persons entitled to special protection under inter
national law.430 The Commission recognized both the
importance and the urgency of the matter, but deferred
its decision in view of the priority that had to be given
to the completion ofthe draft articles on the representation
of States in their relations with international organiza
tions. In the course of the session it became apparent that
there would not be sufficient time to deal with any
additional subject. In considering its programme of work
for 1972, however, the Commission reached the decision
that, if the General Assembly requested it to do so, it
would prepare at its 1972 session a set of draft articles on
this important subject with the view to submitting such
articles to the twenty-seventh session of the General
Assembly.440

56. By resolution 2780 (XXVI), of 3 December 1971, the
General Assembly, inter alia, recognizing the vie,ws

(38 See Official Records 0/ the General Assembly, Twenty·fiifth
Session, Supplement No. 10 (A/8010/Rev.!), pp. 2-3, para. 11
(Yearbook 0/ the International Law Commission, 1970, vol. II,
pp. 273.274, document A/8010/Rev.1, para. 11).

439 See Yearbook 0/ the International Law Commission, 1971,
vol. I, p. 3, I087th meeting, para. 38.

440 Official Records o/the General Assembly, Twenty-sixth Session,
Supplement No. 10 (A/8410/Rev.1), p. 76, paras. 133-134 (Yearbook
0/ the International Law Commission, 1971, vol. II (Part One),
document A/841O/Rev.1, paras. 133·134).
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expressed by the Commission in paragraphs 133 and 134
of its report, in particular those on the importance and
urgency of dealing with the problem of the protection and
inviolability c\f diplomatic agents and other persons
entitled to special protection under international law,
requested: (a) the Secretary-General to invite comments
from Member States before 1April 1972 on the question of
the protection of diplomats and to transmit them to the
International Law Commission at its twenty-fourth
session; and (b) the Commission to study as soon as
possible, in the light of the comments of Member States,
the question of the protection and inviolability of dip
lomatic agents and other persons entitled to special
protection under international Jaw, with a view to pre
paring a set of draft articles dealing with offences com
mitted against diplomats and other persons entitled to
special protection under international law for submission
to the General Assembly at the earliest date which the
Commission would consider appropriate.

57. In pursuance of the foregoing decision the Secretary
General, in a circular letter dated II January 1972, invited
Member States to communicate to him, before I April
1972, their comments on the question of the protection of
diplomats with a view ot transmitting them to the Inter
national Law'Commission at its twenty-fourth session.

58. At its present session, the Commission had before it
the written observations received from twenty-six Member
States which are reproduced in an annex to the present
report. Attached to its written observations, Denmark sub
mitted the text of a draft convention on the question,
referred to as "the Rome draft".441 In addition, the Com
mission had before it a working paper containing the text.
of a draft convention on the question, submitted to the
twenty-sixth session of the General Assembly by the
delegation of Urugua:-' (hereinafter referred to as the
"Uruguay working paper") and prp-pared for transmission
to the Commission,442 and a working paper prepared by
Mr. Kearney, Chairman of the Commission, containing
draft articles concerning crimes against persons entitled
to special protection under international law (A/CNAI
L.I82).m The Commission had also at its disposal an exten
sive documentation relevant to the question, made avail
able by the Secretariat, which included in particular the
Convention to Prevent and Punish the Acts of Terrorism
taking the Form of Crimes against Persons and related

441 See below, p. 114.
442 A/C.6/L,822.
443 To be printed in Yearbook o/tlte International Law Commission,

1972, vol. II. -



Extortion that arc of Intcrnational Significancc, signed at
Washington at thc third Special Scssion of thc General
Assembly of the Organization of American Statcs of
2 February 1971, hereinaftcr referrcd to as "thc OAS
Convention'\444 the Convention for the Suppression of
Unlawful Acts against the Safcty of Civil Aviation, signed
at Montrcal on 23 Scptcmber 1971 445 and the Convention
for the Suppression of Unlawful Seizure of Aircraft,
signed at The Hague on 16 December 1970,446 hereinafter
referred to, respectively, as "the Montreal" and "The
HngueU Conventions, thc latter two instruments con
cluded under the auspices of ICAO.
59. The Commission bcgan its work at the present ses
sion by taking up the question, which was considered at
thc 1150th to 1153rd, 1182nd to 1186th, 1188th, 1189th
and 1191st to 1193rd meetings. An initial general discus
sion was held at the 1150th to 11S3rd meetings. At its
1150th meeting, the Commission set up a Working
Group m to revicw the problem involved and prepare a
set of draft articlcs for submission to the Commission.

60. In the course of the general discussion the question
was raised whether the Commission should limit itself to
draft articles covering persons entitled to special protec
tion under intcrnationallaw. Terrorism had become wide
spread and many innocent people had suffered thereby.
It might be better to follow the examples of the Hague and
Montreal Conventions and seek to provide some means of
protection against terrorist acts generally. Other members
queried whether a convention of the nature envisaged
would be really useful in providing protection. In this
connexion, reference was made to the fact that the League
of Nations Convention for the Prevention and Punish
ment of Terrorism of 16 November 1937 had not been
ratified by any States.448 The majority of speakers ex
pressed the view, however, that the question of the utility
as well as the scope of draft articles on the subject, had
been determined by resolution 2780 (XXVI) of the Gen
eral Assembly.
61. Other members expressed doubts as to the possibility
of completing a set of draft articles during the twenty
fourth session of the Commission in view of the difficult
questions involved and, in particular, the question how
"political offences" should be treated and the necessity
of upholding the principle of asylum. It was pointed out
that in the OAS Convention, article 6 specifically provided
that "None of the provisions of this Convention shall be
interpreted so as to impair the right of asylum". It was
also pointed out that the right of territorial asylum was
traditional in Latin America. In the light of these diffi
culties and the fact that the General Assembly in resolu
tion 2780 (XXVI) had merely referred to submitting a

«-It For the text of the OAS Convention, see Official Documents of
tire Organiza#oll of American States, OEA/Ser.A/17 (Washington
D.C., OAS General-Secretariat. 1971), p. 6.
~ For the text of the Montreal Convention, see ICAO, docum\~nt

8966, p. l.
too For the text of the Haguo Convention, see ICAO, document

8920, p. l.
447 See above, chap. I, para. 6.
448 League of Nations, Official Journal, Special Supplement

No. 193 (1944), p. 54.
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draft set of articles "to the General Assembly at the earli
est date which the Commission considers appropriate",
it was urged that the Commission follow its traditional
procedure of appointing a Special Rapporteur to make a
study of the subject, and then prepare draft articles for
consideration by the Commission.

62. Most of the members who participated in the dis
cussion, however, took the view that the subject was one
of sufficient urgency and importance to justify the Com
mission adopting a more expeditious method ofproducing
a set of draft articles than the appointment of a Special
Rapporteur and th.at the establishment ofa special work
ing group, which would base its work upon the existing
texts dealing with the protection of diplomatic agents and
other officials engaged in international activities as well as
those treaties concerned with specific types of terrorism,
such as the hijacking of airplanes, was the most efficient
means of enabling the Commission to produce a set of
draft articles for submission to the General Assembly at its
twenty-seventh session.

63. In the initial stage of its work the Working Gro:Jp
held seven meetings from 24 May to 16 June 1972, at the
conclusion of which it submitted for the consideration of
the Commission a first report containing a set of 12 draft
articles on the prevention and punishment of crimes
against diplomatic agents and other internationally pro
tected persons (A/CN.4/L.186):l.49 In introducing the
Working Group's report at the 1182nd meeting, its Chair
man, Mr. Tsuruoka, pointed out that the Working Group
in order to facilitate discussion in the Commission and
subsequent comments of Governments, was submitting a
text that aimed at ensuring the utmost protection for the
persons concerned. The Commission considered the Work
ing Group's report at its 1182nd to 1186th and 1188th and
1189th meetings and referred the &~t of draft articles back
to the Working Group for revision in the light of the dis
cussion. In the course of these discussions most of the
members of the Commission indicated support for the
general approach that had been taken in the articles. Some
members of the Commission again raised the question
whetp';l' the principle of territorial asylum should be spe
cifically preserved in the context of political crimes. The
general view of the Commission, however, was that crimes
of the nature described in the draft articles were norpoli
tical crimes. The question whether the attacker should
know that the individual attack~dwas a specially protected
person was discussed by several members in connexion
with the use of the phrase "regardless of motive" in draft
article 2. The consensus was that some formula should be
adopted to establish a requirement for such knowledge.
Among other aspects of the draft articles discussed, the
Commission in general supported the conclusion that a
clause eliminating the application of all periods of limita
tion for prosecution of the specified offences was too
severe. One member considered the draft articles deficient
in that they did not provide alternative provisions so that
States could indicate preferred courses of action in their
comments.

449 The text of the diart articles is reproduced in Yearbook of the
International Law Commission, 1972, vol. I, 1182nd, 1185th, 1186th,
1188th and 1189th meetings.
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64. The Working Group held three additional meetings
on 26» 28 and 30 June 1972 and submitted to the Commis
sion two further reports containing a revised set of 12
draft articles (A/CNA/L.188) and Add.l;45O A/CNAI
L.189 451). The Commission considered the Working
Group's second and third reports at its 119lst» 1192nd
and l193rd meetings» and provisionally adopted a draft
of 12 articles on the prevention and punishment of crimes
against diplomatic agents and other internationally pro
tected persons.m In accordance with articles 16 and 21
of its Statute» the Commission decided to submit the pre
sent provisional set of draft articles to the General Assem
bly» and to submit them to Governments for comments.

2. SCOPE» PURPOSE AND STRUCTURE OF
THE DRAFT ARTICLES

65. In accordance with the mandate contained in para
graph 2 ofsection III of General Assembly resolution 2780
(XXVI)>>453 the scope of the present draft is restricted to
crimes committed against diplomatic agents and other
persons entitled to special protection under international
law. The Commission, however» recognizes that the ques
tion of crimes committed against such persons is but one
of the aspects of a wider question, the commission of acts
of terrorism. The elaboration of a legal instrument with
the limited coverage of the present draft is an essential
step in the process of formulation of legal rules to effec
tuate international co-operation in the prevention, sup
pression and punishment of terrorism. The over-all prob
lem of terrorism throughout the world is one of great
complexity but there can be no question as to the need to
reduce the commission of terrorist acts even if they can
never be completely eliminated. The General Assembly
may consider it important to give consideration to this
general problem.

66. The scope of the draft extends, ratione personae, to
diplomatic agents and other persons entitled to special
protection under international law. By making the person
of diplomatic agents inviolable, international law has long
since acknowledged the fact that certain immunities and
privileges for such agents are essential to the conduct of
relations among sovereign and independent States.454
Inviolability includes imposing on the States to which
diplomatic agents are accredited a duty of special pro
tection, that is, a protection higher than that which they
arc obliged to accord to a private person. Under interna
tionallaw, inviolability is attached also to the premises of
the diplomatic mission. These principles have been codified
in articles 29 and 22 of the Vienna Convention on Diplo-

matic Relations (1961) 455 adopted on the basis of the
draft articles on diplomatic intercourse nnd immunities
prepared by the Commission. Those articles rend as
follows:

Article 29

The person of a diplomatic agent shall be inviolable. [••• ] The
receiving State shall treat him with due respect and shall take all
appropriatc steps to prevent any attack on his person, freedom or
dignity.

Article 22

I. The premises of thc mission shall be inviolable, [•.•]
2. The receiving State is under a special duty to take all appro

priate steps to protect the premises of the mission against any
intrusion or damage and to pmvent any disturbance of the peace
of the mission or impairment of its dignity.

In the commentary to article 27 of its final draft on dip
lomatic intercourse and immunities, which formed the
basis for article 29 of the Vienna Convention, the Com
mission stated:

This article confirms the principle of the personal inviolability
of the diplomath~ agent, From the receiving State's point of view,
this inviolability implies, as in th~: case of the mission's premises,
the obligation to respect, and to ensure respect for, the person of the
diplomatic agent. The receiving State must take all reasonable steps
to that end, possibly including the provision of a special guard
where circumstances so required. Being inviolable, the diplomatic
agent is exempt from measures that would amount 10 direct coercion.
This principle does not exclude in lespect of the diplomatic agent
either measures of self-defence or, in exceptional circumstances,
measures to prevent him from committing crimes or offences.us

Provisio:ls concerning the protection of consular officers
and consular premises are contained in the Vienna Con
vention on Consular Relations (1963):157 Article 40 (pro
tection of consular officers) provides:

The receiving State shall treat consular officers with due respect and
shall take all appropriate steps to prevent any attack on their
person, freedom or dignity.

Paragraph 3 of article 31 (inviolability of the consular
premises) of the same Convention provides:

Subject to the provisions of paragraph 2 of this article, the
rr.ceiving State is under a special duty to take all appropl'iate steps
to protect the consular premises against any intrusion or damage
and to prevent any disturbance of the peacc of the consular post or
impairment of its dignity.

Inviolability of the representatives of the sending State
and of the members of the diplomatic staff in a special
mission and of the premises of that mission are found in
the 1969 Convention on Special Missions.m In 1971 the

I
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450 Idem, 119lst and 1192nd meetings.
451 Idem, 1193rd meeting.
452 For the text of the articles, with commentaries, see section B

below.
453 See para. 56 above.
eM See E. M. Satow, A Gllide to Diplomatic Practice, 4th ed.

(London, Longmans, Green, 1957), pp. 176 et seq.; B. Sen, A
Diplomat's Ha"dbook ofIlltemational Law a"d Practice (The Hague,
Nijhoff, 1965), pp. 80 et seq.; E. de Vallel, Le droit des gens 011

Prl"clpes de la 101 natllrelle, book IV, chap. VII, reproduced in The
Classics of Intematlollal Law, ed. by J. B. Scott (Washington D.C.,
Carnegie Institution, 1916), vol. II, pp. 314 et seq.

~i'.",~.·.?"'·M,,,,,,~~,>,.,,-,,,,.,_,,.,,,,_ •.•,~_....M_~'.~,.",,_ '._'; _ . __ ._ ""._.~.,,~~._.
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4GG For the text of the Vienna Convention in Diplomatic Relations,
see United Nations, Treaty Series, vol. 500, p. 95.

456 Official Records of the Gelleral Assembly, Tlt/rtee"th Sessioll,
Supplement No.9 (A/3859), p. 19 (Yearbook of the Intematiollal
Law Commissioll, 1958, vol. II, p. 97, documcnt A/3859, chap. III,
sect. II).

457 For the text of the Vienna Convention on Consular Relations,
see United Nations, Treaty Series, vol. 596, p. 261.

41\8 Articles 29 and 25 of the Convention. For the text of the Con
vention on Special Missions, see General Assembly resolution 2530
(XXIV), annex.
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Commission included in its draft articles on the represen
tation of States in their relations with international organ
izations a series of provisions regarding tile inviolability of
members of missions and delegations concerned in the
operations of internlltional organizations as well as their
premises and accommodations.45o A varicty of other cat
egorics of persons who as officials of a State or an intcrna
tional organization arc engaged in carrying on interna
tional relations nre similarly accorded special protection
under general international law or international agree
ments.4UO

67. Violent attacks against diplomatic agents and other
persons entitled to special protection under international
law not only gravely disrupt the very mechanism designed
to eflcctuate international co-operation for the safe
guarding ofpeace, the strengthening of international secu
rity and the promotion of the general welfare of nations
but also prevent the carrying out and fulfilment of the
purposes and principles of the Charter of the United
Nations. The increasing frequency with which those
crimes are being committed makes particularly urgent the
task of formulating legal rules aimed at reinforcing the
atmosphere of personal security and absence of coercion
within which persons selected by States or international
organizations to represent them in their relations with
other States or organizations should carry out their respon
sibilities. This is the purpose of the present draft. Basing
itself on the existing legal obligations that are intended to
contribute effectively to the inviolability and protection
of the persons in question, these draft articles seek to
achieve this purpose through the promotion of interIm
tional co-operation for the prevention and punishment of
crimes committed against those persons.

68. Specifically, the draft seeks t9 ensure that safe-havens
wiII no longer be available to a person as to whom there
are grounds to believe that he has committed serious
offences against internationally protected persons. To
achieve this end, the draft centres on two main points:
it provides the basis for the assertion of jurisdiction over
such crimes by all States party and it gives to States where
the alleged offender may be found the option to extradite
him or to submit the case to its competent authorities for
the purpose of prosecution. Provisions to this effect are
found in articles 2 and 6 of the draft.

69. Further, the draft envisages internatiol1:11 co-oper
ation at both the levels of prevention and suppression of
crimes and is structured along a logical sequence ofstages
between those two levels. Thus, following the determina
tion of the scope of the draft, ratione personae in article 1
and ratione materiae in article 2, article 3 takes up the
situation when commission of the crime is in the prepar
atory stage and provides for international collaboration

459 Part II (missions to international organizations), articles 23
and 28; part III (delegations to organs and to conferences), articles 54
and 59; and annex to the draft (observer delegations to organs and
to conferences), articles M and N. See Official Records o/the General
Assembly, TlI'ellty-si.>:th Session, Supplement No. 10 (A/8410/Rev.1)
pp. 24 and 26, 41 and 43, and 61 (Yearbook o/tlre Illlematiollal Law
Commission, 1971, vol. II (Part One), document A/8410/Rev.1,
chap. II, sect. D).

460 In general, see C. W. Jenks, Il1tel'l/atiollallmml/llities (London,
Stevens, 1961).

in its prevention. Article 4 refers to the case where the
crime has been committed and the alleged oncnder is
presumed to have fled abroad. Article 5 relates to the
action to bc taken when the alleged offcnder is found.
Article Gestablishes thc option givcn to the State in whose
territory the alleged offcnder is present to extradite or
submit thc cnse for prosecution; und articlc 7 seeks to
makc that option a real one as regards extmdition. Ar
ticles 8 to 11 concern various aspects of the proceedings
to be instituted against the alleged offender and article 12
provides for the sett~.:ment of the disputes that may arise
between States party.

B. Draft articles on the prevention and punishment of
crimes against diplomatic agents and other inter
nntionally protected persons

Article 1

For the purposes of the present articles:

1. "Internationally protected person" means:
(n) A Head of State or a Head of Government, whenever

he is in a foreign State, as well as members of his family
who accom,any him;

(b) Any official of either a State or an international
organization who is entitled, pursuant to general inter
national law or an international agreement, to special
protection for or because of the performance of functions on
behalf of his State or international organization, as well as
members of his family who arc likewise entitled to special
protection.

2. "Alleged offender" means a person as to whom there
are grounds to believe that he has committed one or more of
the crimes set forth in article 2

3. "International organization" means an intergovern
mental orgunization.

Commentary

(1) In accordance with the practice followed in many of
the conventions adopted under the auspices of the United
Nations, this article deals with those expressions to which
a specific meaning IS attributed for the purposes of the
present draft.

(2) Paragraph 1 sets forth the meaning of the expression
"internationally protected person", thus determining,
ratione personae, the scope of the draft. For selecting that
particular expression and determining its exact coverage,
the Commission found guidance in the terms ofits mandate
as contained in paragraph 2 of section III of General
Assembly resolution 2780 (XXVI).461 Paragraph I of the
present article describes in two separate sub-paragraphs the
categories of persons to whom the expression is made
applicable. In sub-paragraph (0) specific mention is made
of a Head of State or a Head of Government. This is done
on account of the exceptional protection which, under
international law, attaches to such a status. The sub
paragraph emphasizes the special status of a Head of

(01 Sec paI1'.. 56 above.
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State of Head of Government when he travels abroad and
which extends to members of his family who accompany
him. A Head of State or Head of Government is entitled
to special protection whenever he is in a foreign State and
whatever may be the nature of his visit-official, unofficial
or private:102 Some members of the Commission consider
ed that the term "Head of State or Head of Government"
included members of an organ which functioned in that
capacity in a collegial fashion. Other members, how",ver,
were of the opinion that, given the criminal law character
ofthe present draft, the categories ofpersons to whom the
draft applied could not be extended by analogy. The Com
mission agreed that in enacting legislation to implement
the articles, States should bear in mind the desirability of
ensuring the fullest protection to all persons who have the
quality of Head of State or Government.

(3) The Commission also considered whether persons of
cabinet rank or holding equivalent status should also be
included with the Head of State and the Head of Govern
ment as entitled to special protection at all times and ill
all circumstances when in a foreign State. The Commis
sion decided that, while there was some support for ex
tension of the principle to cabinet officers, it could not be
based upon any broa~lyaccepted rule ofinternational law
and consequently should not be proposed.4.03 A cabinet
officer would, of course, be entitled to special protection
whenever he was in a foreign State in connexion with
some official function.

(4) The other persons who under the article are to be
regarded as "internationally protected persons" are de
fined by a series of requirements in sub-paragraph (b).
This sub-paragraph requires that these persons be officials
of either a State or an international organization and that
they be, under general international law or an interna
tional agreement, entitled to special protection for or
because of the performance of functions on behalf of their
State or international organization. The sub-paragraph
also extends to members of the family ofsuch officials who
are likewise entitled to speclal protection.

40Z See in general P. Cahier, Le droit diplomatique contemporain
(Geneva, Droz, 1962), Publications de l'Institut universitaire de
hautes etudes internationales, No. 40, pp. 336-346.

403 For the status of Heads of State, Heads of Government,
Ministers for Foreign Affairs and Cabinet Ministers, see the Com
mission's consideration of the matter in connexion with the question
of high-level special missions: Official Record.s of the General
Assembly, Twentieth Session, Supplement No. 9 (Aj6009), p. 38
(Yearbook ofthe International Law Commission, 1965, vol. II, p. 192,
document Aj6009, chap. III, annex); Yearbook of the International
Law Commission, 1967, vol. I, pp. 157-168 and 235, 923rd·925th
meetings and 937th meeting, paras. 68-75; ibid., vol. II, p. 36, 77
and 347, document AjCNAj194 and Add.l-5, paras. 272-276,
chap. III, article 17 quater (new), and document Aj6709 jRev.l,
chap. II, sect. D, article 21 (Official Records ofthe General Assembly,
Twenty-second Session, Supplement No.9 (Aj6709), p. 15, article 21).

Article 21 of the Convention on Special Missions and article 50
of the Commission's draft articles on the representation of States
in their relations with international organizations (Official Records
of the General Assembly, Twenty-sixth Session, Supplement No. 10
(Aj8410jRev.l), p. 8; Yearbook ofthe International Law Commision,
1971, vol. II (part One), document Aj841OjRev.l, chap. II, sect. D)
refer to the facilities, privileges and immunities "accorded by inter
national law" to Heads of State, Heads of Governml~nt, Ministers
for Foreign Affairs and other persons of high rank.

(5) The Commission decided in favour of the general
formulation over an enumeration of the classes specified
in particular conventions as being the best means of effec
tuating the stated desire of the General Assembly fot
the broadest possible coverage. In formulating sub-para
graph (b) the Commission found inspiration both in arti
cle 2 of the OAS Convention which refers to "those persons
to whom the State has the duty to give special protection
according to international law" and in article I of the Rome
draft which refers to:

(a) members of permanent or special diplomatic missions and
mt~mbers of consular posts;

(b) civil agents of States on official mission;
(c) staff members of international organizations in their official

functions;
(d) persons whose presence and activity abroad is justified by the

accomplishment of a civil task defined by an international agree
ment for technical co-operation or assistance;

(e) members of the families of the above-mentioned persons.

(6) Under sub-paragraph (b), whether or not an official
of either a State or an international organization is to be
regarded as an "internationally protected person" depends
on his being entitled, pursuant to general international
law or an international agreement, at the time when and
in the place where a crime against him or his premises is
committed, to special protection for or because of the
performance of official functions. Thus, a diplomatic
agent on vacation in a State other tbdn a host or receiving
State would not normally be entitled to special protection.
Some members suggested that if the purpose of the con
vention was to reduce the incidence of attacks upon inter
nationally protected persons as such the convention ~hould

apply whether they were in a foreign country on official
business or in a foreign country on holiday. A kidnapping
could as well be committed irnhe one place as the other
for the purpose of bringing pressure on a host govern
ment of the sending State. The Commission in general
considered that this extension of the existing rules regard
ing the requirements for inviolability and special protec
tion would not be warranted. The basic purpose of the
draft articles was to protect the system of communica
tions among States and extension of specia.l protection to,
for example, diplomatic agents on leave in a third State,
that might well be unaware of their presence, could not
be justified under the international conventions currently
in force or the applicable rules of internationallaw.4.04,

(7) As used in sub-paragraph (b), the expression "spe
cial protecti9n" applies to all officials who are entitled to
inviolability, as well as all others who are entitled to the
somewhat more limited concept of protection. Also the
use of the expression "general international law or an
international agreement" makes it clear that as regards

404 Article 40 of the Vienna Convention on Diplomatic Relations,
article 54 of the Vienna Convention on Consular Relations, article 42
of the Convention on Special Missions and article 78 of the Com
mission's draft articles on the representation of States in their rela
tions with international organizations-all concerning transit
through the territory of a third State-provide that the third State
shall accord to the person concerned inviolability and such other
immunities as may be required to ensure the transit through its
territory while proceeding to take up 01' retul'll to his post or functions
in the receiving or host State 01' when returning to the sending State.
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officials of States the internationally protected person will
be the one who is in the service of a State other than the
one which has the duty to afford special protection. One
member drew attention to the obligation incumbent upon
all persons entitled to special protection not to interfere in
the internal affairs of the host or receiving State and, in
particular not to interfere directly or indirectly in insur
rectionist movements. The consensus in the Commission
was that this duty was already adequately set forth in such
provisions as article 41 of the Vienna Convention on
Diplomatic Relations.405

(8) The expression "general international law" is used to
supplement tt~e reference to "an international agreement."
In the absence of the first expression, for example, diplo
matic agents stationed in a State not party to the Vienna
Convention on Diplomatic Relations or a similar treaty
would be excluded from the coverage ofsub-paragraph (b).
Further, the expression is designed to take into account
developments in international law such as the need for
protection of representatives of the sending State in a
special mission and members of the diplomatic staff of
the specitl1 mission within the meaning of the Convention
on Speck.! Missions; heads of mission, members of the
diplomatic staff and members of the administrative and
technical staff of the mission within the meaning of the
draft articles on the representation of States in their rela
tions with international organizations adopted by the
Commission in 1971 as well as heads of delegations, other
delegates, members of the diplomatic staff and members
of the administrative and technical staff of the delegation
within the meaning ofthe same draft articles. One member
of the Commission suggested that reference should also
be made to protection provided for foreign officials under
the internal law of the host or receiving State as this law
might encompass some categories of persons in addition
to those comprehended under general international law
or an international agreemeat as entitled to special pro
tection. The addition was, however, considered un
necessary.

(9) Among the officials who, in the circumstances pro
vided for in sub-paragraph (b), could be regarded as "in
ternationally protected persons" by virtue of their entitle
ment to special protection under international agreements
the following may likewise be mentioned by way of ex
ample: diplomatic agents and members of the adminis
trative and technical staff of the mission within the mean
ing of the Vienna Convention on Diplomatic Relations;
consular officers within the meaning of the Vienna Con
vention on Consular Relations; officials of the United
Nations within the meaning of articles V and VII of the
Convention on the Privileges and Immui::~ies of the
United Nations;466 expt:rts, on mission for the United
Nations within the meaning of article VI of the Conven
tion on the Privileges and Immunities of the Unite": Na
tions and officials oi the Specialized Agencies within the

465 And article 55 of the Convention on Consular Relations,
article 47 of the Convention on Special Missions and article 75 of the
Commission's draft articles on the representation of States in their
relations with international 'organizations.

400 For the text of the Convention on the Privileges and Immun
ities of the United Nations, see United Nations, Treaty Series, vol. 1,
p.15.
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meaning articles VI and VIII of the Convention on eht
P-ivileges and Immunities of the Specialized Agencies:t6?

In enacting legislation to put the draft articles into elrect,
it would be appropriate for States. in determining the
extent of covrrage ratione personae to take account of the
need to afford a wide range of foreign officials protection
against terroristic activities.

(10) The entitlement to special protection referred to in
sub-paragraph(b) must be for orbecause oftheperformance
of official functions. The preposition "for" relates spe
cifically to the special protection to be afforded by a
receiving or host State; the preposition "because of"
refers to the special protection to be afforded by a State
of transit as required for example under article 40 of the
Vienna Convention on Diplomatic Relations.

(11) As regards the members of the family envisaged
also in sub-paragraph (b) the word "likewise" has been
used to emphasize th~ t their entitlement to special protec
tion does not arise from the present draft but, as in the
case of officials, must exist pursuant to general inter
national law or an international agreement and, again, be
applicable where and when the offence is committed. Thus,
the wife of a diplomatic agent would be entitled to special
protection under, and subject to the conditions of, article
37 of the Vienna Convention on Diplomatic Relations
if her husband was assigned to a State party to that
Convention.

(12) Paragraph 2 concerns the meaning of the ex
pression "alleged offen.der". The Commission considered
it useful to employ this expression to make clear that in
order to set in motion the machinery envisaged in the
articles against an individual there must be grounds to
believe that he has committed one of the crimes to which
the draft articles apply.

(13) Paragraph 3 reproduces the meaning of the ex
pression "international organization", as found in article
2, paragraph 1 (i), of the Vienna Convention on the Law of
Treaties 468 and article 1, paragraph 1 (1), of the draft
articles· on the representation of States in their relations
with international organizations. The Commission con
sidered whether the protection to be afforded the officials
ofinternational organizations should be limited to those of
a universal character. It reached the conclusion that the
special considerations that led to limiting the scope of the
draft articler- orctne-Tepresentation of States in their
relations with international organizations did not apply
in the case of protection. The essential and important
work done by a great variety and number ofsuch organiza
tions led the Commission to extend the coverage of sub
paragraph (b) of paragraph 1 of the article to officials not
only of international organizations of universal character
but also of, the regional and other intergovernmental
organizations.

(14) The suggestion was made that, in view of their
special character, major humanitarian organizations such

407 For the text of the Convention on the Privileges and Im
munities of the Specialized Agencies, see ibid., vol. 33, p. 261.

468 For the text of the Convention on the V.w of Treaties, see
Official Records of tlte United Nations Conference on the Law of
Treaties, Documents of the Conference (United Nations publication,
Sales No.: E.70.V.5), p. 289.



ns the Internntionnl Committee of the Red Cross should
likewise btl included. The Commission concluded thnt it
would not be desirable to propose extending the concept
of specinl protection to officinls of other thnn intergovern
mentnl orgnnizations.

Article 2

1. The intentional commission, regardless of motive, of:

(a) A violent atteck upon the ,person or liberty of no
internationally Ilrotected person;

(b) A violent: attnck upon the officinl premises or the
private nccommodation of an internationally protected
person likely to endanger his person or liberty;

(c) A threat to commit any such attack;
(d) An atteur9t to commit any such attack; and
(e) Participation as an accomplice in any such attack,

shall be made by each State Party a crime under its internal
law, whether ~h~ commission of the crime occurs within or
outside of its territory.

2. Each Statle Party shall make these crimes punishable
by severe penal1ties which take into account the aggravated
nature of the offence.

3. Each Statle Party shall take such measures as may be
necessary to establish its jurisdiction over these crimes.

Commentary

(1) The provisions of article 2 deal with two distinct
though related matters: (a) the determination, ratione
materiae, of the scope of the draft by setting forth the
crimes to which it will apply, and (b) the determination of
the competence of States party to prosecute and punish
those crimes.

(2) The first of those aspects is dealt with in paragraph 1,
which describes the crimes f'ncompassed as first a violent
attack either upon the perSI)l1 or liberty of an internation
ally protected person or upon the official premises or the
private accommodation ofsuch a person likely to endanger
his person or liberty (sub-paragraphs (a) and (b». This is
followed by a series of ar:cillary offences: a threat or an
attempt to commit any such attack or participation as an
accomplice therein (sub-paragraphs (c), (d) and (e».

(3) Articles 1 of the Montreal and The Hague Conven
tions, the Uruguay working paper and the Rome ciraft and
article 2 of the OAS Convenlhn also contain provisions
describing the offences covered in those instruments. In
the two latter texts specific refert:t]c~ is made to such
individual crimes as "kidnapphe;, .nu1"der, and other
assaults against the life or personal iphysical] integrity, of
those persons to whom the State has the duty to give
3p;;,cial protection".469 Some members of the Commission

469 For instance, article 2 of the OAS Convention reads as follows:
"For the purposes of this Convention, kidnapping, murder, and

other assaults against the life or personal integrity of those persons
to whom the State has the duty to give special protection accord
ing to international law, as well as extortion in connexion with those
crimes, shall be considered common crimes of international signi
ficance, regardless of motive."
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prefened this method of listing the individual crimes to be
covered by the draft articles. The principal basis for
supporting this appronch was thnt articles dealing with
criminal maUers should be as specific as possible bccause
interpretntion of the defincd crimes would be on a
restrictive bnsis

(4) The Commission considered, however, that it would
be preferable to use the general expression "violent
attack", in order both to provide substantial coverage of
serious offences and at the snme time to aV0id the diffi
culties which arise in c:onnexion with a listing of specific
crimes in a convention intended for adoption by a great
many States. In view of the difference in definitions of
murder, kidnapping or serious bodily assault that might
be found in a hundred or more varying criminal systems if
the method of listing individual crimes were to be used, it
would seem necessary to adopt the difficult approach of
including for re-incorporation into internal law a precise
definition of such crimes. It appeared to the Commission
that agreement lIPon such specific definitions might not
be possible. Consequently it was decided to leave open to
each individual State party the ability to utilize the various
definitions which exist in its internal law for the specific
crimes which are comprised within the concept of violent
attack upon the person or liberty and upon official
premises or accommodation, or to amend itlt internal law
if necessary in order to implement the articles.

(5) As previously indicated, suh-paragraph 1 (a) of
article 2 refers to a violent attack upon the person or
liberty ofan internationally protected person and examples
of such kind of crimes are the murder, wounding or kid
napping of such a person. Sub-paragraph 1 (b) refers to a
violen~ attack upon the official premises or the private
accommodation of an internationally protected person,
likely to endanger his person or liberty. It inccrporates a
principle not found in the OAS Convention, the Urugu.ay
working paper or the Rome draft. Such violent attacks,
which have taken the form of bombing an embassy,
forcible entry into the premises of a diplomatic mission
or discharging firearms at the residence of an ambassador,
have occurred with [Uch frequency in recent times that it
was essential to include them in the present draft. Again,
the general term "violent attack" permits States to define
the crimes covered by the term in accordance with internal
practice. It should be noted, however, that sub-paragraph
(b) is not intended to cover minor intrusions into the
protected premises. Further, the Commission did not
deem it necessary to include in article 1 on the use of
terms provisions regarding the expressions "official
premises" and "private accommodation" as it considered
thllt they have a precise and generally recognized meaning.

(6) Sub-paragraphs 1 (c) and (d) refer respectively to a
threat and an attempt to commit any of the violent attacks
referred to in sub-paragraphs (a) and (b). Sub-paragraph
(e) refers to participation as an accomplice in any such
attacks. The 90ncept of threat appears in article 1 of The
Hague Convention. Attempt and participation are like
wise included in The Hague and the Montreal Conventions
and in the Uruguay working paper. Threat, attempt and
participation as an accomplice are weH defined concepts
under most systems of criminal law and do not require,
therefore, any' detailed explanation in the context of the
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· sent draft. It should be noted. however. that some can
"Cl'U was expressed regarding both the scope of the pro
vision on threat and the need for inclusion of this type of
oITent.'Il.

(7) Unlike the Uruguay working paper, paragraph I
does not include cotl'ipiracy to commit any of the violent
attacks referred to in sub-partlgrnphs (a) and (b) becnuse
of the great differences in its definition under the vn1'ious
systems of criminulluw. Some systems do not even rec
ognize it as n separate crime.

(8) As it is indicated by the first sentence ofparagrnph 1,
the acts listed in sub-paragraphs (a) to (e) nre crimes when
committed intentionally. regardless of motive. The word
"intentionaill • which is similar to the requirement found
in article I of the Montreal Convention, has been used
both to make clear thnt the offender must be aware of the
status as an internationally protected person enjoyed by
the victim as well as to eliminated any doubt regarding
exclusion from the application of the article of certain
criminal acts which might otherwise be asserted to fall
within the scope of sub-paragraphs (n) or (b), such as the
serious injury of an internationally prote,~ted person in an
automobile accident as a consequence of the negligence of
the other party.

(9) While criminal intent is regarded as an essential
element of the crimes covered by article 2. the expression
"regardless of motive" restates the universally accepted
legal principle that it is the inten. to commit the act and
not the reasons that led to its commission that is the
governing factor. Such an expression is found in article
2 of the OAS Convention and article 1 of the Uruguay
draft. As a consequence the requirements of the Conven
tion must oe applied by a State party even though, for
example, the kidnapper of an ambassador may have
been inspire9 by what appeared to him or is considered by
the State party to be the worthiest of motives.

(10) The second important aspect of article 2 is that
paragraph 1 incorporates the principle of universality
as the basis for the assertion of jurisdiction in respect of
the crimes set forth therein. In determining a jurisdictional
basis that is comparable to that over piracy, the provision
of paragraph 1 places the present draft, for the purposes
of jurisdiction, in the same category as those conventions
which provide for co-operation in the prevention and
suppression of offences which are of concern to the inter
national community as a whole, such as the slave trade
and traffic in narcotics. 47O Each State party is, therefore,
required to make the prescribed acts crimes under its

470 For instance, article 36, paragraph 1, of the 1961 Single COn
vention on Narcotic Drugs provides that:

"Subject to its constitutional limitations, each Party shall adopt
such measures as wiiJ ensure that cultivation, production, manufac
ture, extraction, preparation, possession, offering, offering for sale,
distribution, purchase, sale, delivery on any terms whatsoever,
brokerage, dispatch, dispatch in transit, transport, importation
and exportation of drugs contrary to the provisions of this Con
vention, and any other action which in the opinion of such Party
mll.y be contrary tJ the provisions of this Convention, shall be
punishable offences when committed intentionally, and that
serious offences shall be liable to adequate punishment parti
cularly by imprisonment or other penalties of deprivation of
liberty." (United Nations, Treaty Series, vol. 520, p. 252).

internnllnw regnrdless where the acts may be committed.
It should be noted that) unlike The Haguc and the
Montreal Conventions and the Rome draft which usc the
word "otl'ellceu

, the present article employs the term
"crime". In the context of The Haguc and thc Montreal
Conventions the usc of the word "offence" was justified
by the novel character of the criminal acts to which it was
intended to apply. The acts covered in the present draft
hnve normally been regarded as crimes in domestic
legislation, which is why they are so labelled in article 2.

(11) The provisions of paragraph 1 are intended to
provide for the exercise of jurisdiction in a brond sense.
that is as regards both substantive and procedural
~r;minallnw.In order to eliminate any possible doubts on
the point, the Commission decided to include inparavaplz
3 a specific requirement, such as is found in The Hague
and the Montreal Conventions and in the Rome draft,
concerning the establishment of jurisdiction.

(12) Paragraph 2 of article 2 provides that the crimes set
forth in paragraph 1 be made "crim~s punishable by
severe penalties which take into account the aggravated
nature of the offence". Some members of the Com
missiOn suggested that the reference to aggravated nature
of the offence should be eliminated as unwarranted and
unnecessary. In their view the nature of the crime '.vas the
essential determinant of the penalty to be imposed; to
require that the same act be punished by a more severe
penalty if an internationally prot~cted person rather than
an ordinary citizen were the victim would be an invidious
distinction. Most members of the Commission considered
that the reference to the aggravated nature of the offence
was warranted. Itwas pointed out that the official capacity
of the victim was readily recognized as affecting the gravity
of the offence. The murder of a policeman in the per
formance of his duties was cited as a common example.
Furthermore, severe penalties are likewise required in
article 2 of The Hague Convention and article 3 of the
Montreal Convention for the offences covered by those
two instruments. The last phrase of paragraph 2 of the
present article has been included to stress the idea that
violent attacks directed against those persons who cons
titute the mans for carrying on the work of the world
community constitute a grave threat to the channels of
communication upon which States depend for the main
tenance of international peace and order. Consequently
such attacks should be deterred by the imposition of
penalties which take into account the importance of the
world interests that are impaired by those attacks.

Article 3

States Party shall co-operate in the prevention of the
crimes set forth in article 2 by:

(a) Taking measures to prevent the preparation in their
respective ~erritories for the commission of those crimes
either in their own or in other territories;

(b) l!:xcb:mging informatiun and co-ordinating the taking
nr administrative measures to prevent the commission of
those crimes.
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Article 5

Commentary

(1) The provisions of article 5 concern the immediate
action to be taken when the alleged offender is discovered
on the territory of a State party foHowing the commission
of any of the crimes set forth in article 2. They must be
considered in the light of the requirement stated in
article 1, paragraph 2, that there be grounds to believe
that the alleged offender has committed one or more of
the crimes set forth in article 2. The article, while safe
guarding the rights of the alleged offender, places on the
State party in whose territory he is found the obligation
to take the appropriate measures to prevent his escape
pending that State's decision on whether he should be
extradited or the case be submitted to its competent

1. The State Party in whose territory the alleged
offender is present shall take the appropriate meas- I

ures under its internal law so as to ensure his presence
for prosecution or extradition. Such measures shall be
immediately notified to the State where the crime was
committed, the State or States of which the alleged offender
is a national, the State or States of which the internationally
protected person concerned is a national and. all interested
States.

2. Any person regarding whom the measures referred to
in paragraph 1 of this article are being taken shall be
entitled to communicate immediately with the nearest
appropriate representative of the State of which he is a
national and to be visited by a representative of that
State.

Commel/tary

(1) The present nrticle is the first ofa series of provisions
setting up the system of notifications provided for in the
drnft as the necessary means for effectively implementing
the obligations established therein. There is no parallel
obligation in The Hague, the Montreal or the OAS
Conventions. The Commission considered that, in the
circumstances envisaged in the article, the State party in
whose territory the crime has been committed should have
the obligatioll to communicate to all other States party all
pertinents facts regarding the crime and all available
information regarding the identity of the alleged offender.
Full latitude is left to that State as to the manner in which
the communication should be made since the appropriate
means may vary from case to case.

(2) The article does not provide for any specific action
to be taken by tbe "other States Party" upon rc:ceipt of tile
information. It is assumed that standard procedures with
respect to wanted criminals will be put into effect. As these
would vary not only from State to State but also in light
of the circumstances of the individual case, a general rule
regarding any specific obligations to act upon receipt of
the information appeared undesirable.

",trticle 4

471 "The law of nations requires every national govemment to
use 'due diligence' to prevent a wrong being done within ils own
dominion to another nation with which it is at peace, or to the people
ther<lof" (United States v. Arjona, in United States of America,
Supreme Court, United States Reports, vol. 120, October term,
1886 (New York, The Banks Law Publishing Co., 1911), p. 484).

The State Party in which one or more of the crimes set
forth in article 2 have been committed shall, if it has
reason to believe an aHeged offender has fled from its
territory, communicate to all other States Party all the

,1-·---.........".,....,,;,,;~":'"~-~.~~-=. ==.::::=::=::::::::::::.::~-'~'--_."

Commentary pertinent flu:ts regarding the crltne commUted ami all
f (1) The provisions of article 3 nrc intended to result in available information regarding the hlentlty of the alleged

Ii,"~ re t' I': tl t' fl' offender.more euec Ive measures lor \e preven Ion 0 t \e crimes
set forth in article 2, in particular through international
co-opemtion. This is to be achieved by establishing for
States party the double obligation to take measures to
suppress the preparation in their territories of those
crimes; irrespective of where they are to be committed,
and to exchange information and co-ordinate the taking
of those administrative measures which could lead to
preventing sue:\ crimes from being carried out.

(2) Article 3 substantially rcproduccs the provisions of
article 8, sub-paragraphs (a) and (b), of the OAS Conven
tion and article 9, sub-parngrnphs (a) and (b), of the
Uruguay working paper. Sub-paragraph (a) of the present
article embodies the well established principle of inter
national law that every State must ensure that its territory
is not Ilsed for the preparation of crimes to be committed
in other States.471 In addition, it expressly refers to the
obligation ofevery State party to take preventive measures
when the crimes in pr.:paration are intended to be com
JDitted in its own territory, which constitutes compliance
both with the principles of international law and the more
special requirements to ensure inviolability and protection
as set forth, for example, in the Vienna Gonventions on
diplomatic relations and on consular relations.

(3) As in oth~r provisions of the present'draft, the article
limits itself to stating the general principle and does not
go into the manner of implementation of the obligations
imposed. Both the nature and the extent of the measures
provided for in sub-paragraph (a), as well as of the in
formation and administrative measures provided for in
sub-paragraph (b), should be determined by States on the
basis of their particular experience and requirements. They
would, ofcourse, include both police and judicial action as
the varying circumstances might demand. In this con
nexion the Commission discussed the duty of host and re
ceiving States to ensure that adequate steps were taken to
guard internatio"ally protected persons and premises.
What constituted adequate steps obviously varied consid
erably from place to place. The type ofprotection required
in a city with a high rate of violent crimes or with existing
terrorist groups would be much more extensive than that
in a city where these elements were' absent. In the former
case the host or receiving State might have to devote
considerable resources to preventive measures but it is
its clear duty to take all necessary protective measures.
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authorities for the purpose of prosecution as provided
for in article 6.

(2) Article 5 substantially reproduces the provisions of
article 6 of The Hague and the Montreal Conventions.
As in the latter articles, the second sentence ofparagraph 1
of article 5 specifically refers to those States which are
particularly concerned, whether or not they may be
parties to the instrument, to ensure that they shall be
immediately notified of the measures taken. The purpose
of the requirement is twofold. In the first place, it is
desirable to notify States that nrc c!lrrying on a search
for the alleged offender that he has been found. In the
second place it will permit any State with a special
interest in the particular crime committed to determine
if it wishes to request extradition and tC' commence the
preparation of necessary documents and the collection of
the required evidence.

(3) Paragraph 2 of the article is designed to safeguard
the rights of the ..\leged offender, thereby strengthening
in this specific instance the general obligation established
under article 8. The provision is similar to those found
in many consular agreements.4?2

Article 6

The State Party in whose territory the alleged offender is
present shall, if it does not extradite him, submit, without
exception whatsoever ami without undue delay, the case to
its competent authorities for the purpose of prosecution,
through proceedings in accordance with the laws of that
State.

Commentary

(I) Article 6 embodies the principle aut dedere aut
judicare, which is basic to the whole draft. The same
principle serves as the basis of article 5 of the OAS
Convention, article 7 of The Hague and the Montreal
Conventions, articles 4 of the Rome draft and article 5 of
the Uruguay working paper. The article gives to the State
party in the territory of which the alleged offender is
present the option either to extradite him or to submit
the case to its competent authorities for the purpose of
prosecution. In other words, the State narty in whose
territory the alleged offender is present is required to
carry out one of the two alternatives specified in the
article, it being left to that State to decide which that
alternative will be. It is, of course, possible that no request
for extradition will be received, in which case the State
where the alleged offender is found would be effectively
deprived of one of its options and have no r~course save
to submit the case to its authorities for prosecution. On
the other hand, even though it has been requested to
extradite, it may submit the case to its competent
authorities fOi the purpose of prosecution, for whatever
rea.sons it may see fit to act upon. Some members of the
Commission had been concerned to ensure that there is

m So far as consular law is concerned, the general rules on the
communication and contact of consular officers with nationals' of the
sending State have been codified in article 36 of the Vienna Conven
tion on Consular Relations.

no impairment of the principle of lloll·re!oulement. The
article us drafted makes this point clear. Thus, if the
State where the alleged offender is found considers that
he would not receive a fair trial or would be subjected to
any type of abusive treatment in a State which has
requested extradition, that request for extradition could,
and should, be rejected.

(2) The obligation of the State party in whose territory
the alleged offender is \lresent, if it does not extradite
him, is to submit the case to its competent authorities for
the purpose of prosecution. Some members of the
Commission considered that it should be made clear that
the article is not a strait jacket for the authorities respon
sible for making decisions regarding prosecutions in
criminal cases. As the article is drafted, it is clear that
no obligation is created thereunder to punish or to
conduct a trial. The obligation of the State where the
alleged offender is present will have been fulfilled once it
has submitted the case to its competent authorities, which
will, in most States, be judicial in char.ncter, for the
purpose of prosecution. It will be up to thf)se authorities
to decide whether to prosecute or not, liubject to the
normal requirement of treaty law that the decision be
taken in good faith in the light of all the circumstances
involved. The obligation of the State party in such case
will be fulfilled under the article even if the decision
which those authorities may take is not to commence
criminal trial proceedings. To further emphasize the exact
nature of the obligations created by this article, the
Commission deemed it appropriate to add at the end
the phrase "through proceedings in accordance with the
laws of that State ".

(3) Article 6 substantially reproduces the identical text
of articles 7 of The Hague and the Montreal Conventions
and article 4 of the Rome draft. The text elf article 6 does
not retain the phrase "whether or not the offence was
committed in its territory", which would appear super
fluous in view of the provision for l~xtra-territorial

jurisdiction contained in article 2, paragraph 1, of the
present diaft. On the other hand, tpe p][}rase "without
undue delay" has been added in oider lthat the actual
implementation of the obliga.tion m~y nQit be frustrated
by unjustifiably allowing the passing <'If time; at the same
time that phrase seeks to ensure that the alleged offender
will not he kept in preventive custody beyond what is
reasonable and fair, thus strengthening fln that specific
instance the general obligation laid down in article 8.

(4) The article do!"" not include the se:cond sentence
found in the corresponding texts of the Montreal and
The Hague Conventions and the Rome draft which reads
as follows: "Those authorities shall take their decision
in the same manner as in the case of any ordinary offence
of a serious nature under the law of that State ". In the
discussion of this article it was suggested that this second
sentence should be maintained in its entirety. The point
was made that the States present at The Hague and the
Montreal conferences had, after substantial study,
adopted this sentence in order to provide a necessary
degree of tolerance to the officials charged with making
the decision to prosecute or not to prosecute. Failure to
include the sentence could make the draft article un-
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aCt~el't(\blc to StOltes that hnd sought this forlllula at The
Hug"c l\I\d the ~h)ntl'c:\1 conferences. As the ohligation
imposed Oil U State purt)· is that l1f suhmitting the clIse
to its competent lIuthmities for the pUrpl)Se l)1' prosecution,
the Commission cl'nsidered it bC>'l)nd the scope 01' the
prcsent dmft to lwovide specil1c rcquirements as to the
manner in which those uuthorities shl)uld excrcise theit
functions under internal law. FUI'lhcrmorc, any such
1'1'0\ ision would uppcm redullllant in \iew or thc prO' i
sians of article 2 of th~' prcsent dmft, in partlculnr pam
graph 2 thereof. Finally, in so far us the abovc-mentioncd
sentcnce might be interpreted as niming nt gunmnteeing
the rights of the alleged oficnder, it would nppear Uti
neccssnry in view of the provisions of article 8. The
Commission considered, in gcnernl, that nl! dcsirnbl~
effect of that sentence in the Montreal and The Hague
Conventions and in the Rome draft cmlld be more
appropriately nchieved by adding the phrase "throllgh
proceedings in accordnnce with the laws of thnt State"
at the end of the present draft article.

Articll'J7

1. To the extent that the cl'imes set forth in nrticle 2 arc
not listed as extraditable offences in any extradition trellt)·
existing between States Part)' tlWY shall be deemed to hn,'c
been included as such therein. States Party undertake to
incJu(le those crimes as extraditable offences in every
future extradition trellty to be concluded between them.

2. If a State Party which makes extradition conditional
on the existence of 11 treat)' receives a-request for extradi
tion from another State Party with which it has no extradi
tion treaty, it may, if it decides to extradite, consider the
present articles as the legal basis for extradition in respect
of tlte crimeg. Extradition shnllbc subject to the procedural
provisions of the law of the requested State.

3. States Party which do not make cxtradition conditional
on thc existence of a trenty shall recognize the crimes as
extrnditable offences between themseh'es subject to the
procedural provisions of the law of the requested State.

4. An extradition request f,;om the State in \\'hich the
crimes were committed shall llllve priority over other such
requests if received by the State Party in whose territory
the alleged offender has been found within six months after
the communication required under paragraph 1 of article 5
has been made.

Commentary

(1) The provisions of artide 7 are a corollary to those
of article 6. In the discussion of the relationship of this
article to article 6 concern was expressed that no doubt
be allowed that the provisions of article 7 are intended
to assist in implementing the option provided in article 6
and not to make the alternative of extradition controlling.
The Commission considers that any such doubt has been
eliminated in articles 6 and 7 as formulated.
(2) If the option recognized in article 6 is to be effective,
either alternative envisaged therein should be capable of
implementation when an alleged offender is found in the
territory of a State party. It is desirable, therefore, to
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provide in the present draft thc Icgal hasis for extradition
or 1I11egcd ollbllllcl's in 1I Vlmct)' or situations Sll that the
Stute in which the alleged allemler is prescnt will be
am)rde~1 u rcnl mthc\' than nn illusory chllicc. This,
a\'ticle 7 seeks hl do in detail. PIlI'tlgI'IIJl" I will uJlJlly
when the Stutes conccl'I\cd Imvc lin cxtradition treat)' in
eOcct between them which docs not indudc the ollcm:e
for which cxtradition is sought. Part/graJlh 2 covcrs the
situation lll' Stlltes pm't>' which make c:<.tmdition eomli
tional on the existcnce of un c:<trndition treaty unl! 1\0
such treaty exists at the timc when cxtrndition is to be
requestcd. P(Iragrap" ,J covers the situation between those
Stutes which dl.> not make extrmlilion conditionnl on the
existcnce of a trcaty. Similarly dctuiled provisions regurd
ing the legal basis for extradition "re to be found in the
OAS, The Hngue and the Montre'll Convcntions, ill the
Rome draft and in thc Uruguay working paper.
(3) Article 7 substantinlly reproduces the text of
articlcs 8 of The Hague and the Montrcnt Conventions
and 5 of the Rome draft. The first sentence of llrticlc 8,
paragraph I, of the Montrenl Convcntion reuds as follows:
"The ofi'cnces shall be deemed to be included liS extra
ditable ofi'cnccs in any extrndition treaty existing betwcen
Contracting Stntes." The first scntencc of paragruph 1
of this article is worded din'crcntly in order to cmphasize
the distinction betwcen the prescnt draft and The Hague
nnd the Montrcnl Conventions. In those two Conventions
the wording of article 8 WllS required as they deal with
novel offcnccs not found in most extradition trea\ies.
However, the crimes described in article 2 of the present
draft are for the most part scrious common crimes under
the internal law of practically all States and liS such
would normally be listed in existing extradition treaties
under such catcgories as murder, kidnapping, bombing,
breaking and cntering and the like. Also, in the first
sentencc of paragraph 1 the word "listed" has been
substitutcd for "included" in order to emphasize that the
reference bcing made is to those sp~cific provisions of an
cxtradition treaty which dcscribe the "cxtraditable
offenccs". Those provisions Illay take the form of an
actual list of the offcnces which are extraditable or may
be couched in the form of a penalty test, that is, the
offences for which extradition is cnvisaged are described
by reference to the seriousness of the penalties pre
scribed.473 Although the provisions of paragraph 2 of
article 2 would seem in themselves sufficient to achieve,
as regards extradition treaties which use the penalty test,

473 Typical offences Iislcd in cxtradition trcllties include murder,
murderous assl'ult, mutilation, piracy, arson, rllpc, robberies, lar
cenies, forgeries. counterfeiting, embezzlement and kidnapping (sec,
for example, article 111 of the Treaty between the United Statcs of
America and the Republic of Mexico for the Extradition of Criminals,
of It December 186/, in G.P. Sanger, cd., Tile Statures at Large,
Treaties and ProclamaTions, of the United Stales ofAmerica, vol. XII
(Boston. Lillie. Brown. t865). pp. 1200·1201). For an example of a
treaty provision describing olTcnccs by reference to the seriousness
of the penalties prescribed, see article 1 b of the Convention on
Extradition adopted by the Sevcnth International Conferenre of
American Stlltes signed at Montevideo on 26 December 1933
(League of Nations, TreM)' Series, vol. CLXV, p, 45). See also
article 2 of the draft convention on extrudition prepared by the
Rescarch in International Law of the Harvard Law School (Supple
ment 10 Ihe America/l Jo/mml af IIIIf'l'IIlIIio/la( Law, Washington D.C,
(January and April 1935), vol. 29. Nos, 1 and 2, p, 21).



the llurposes (lr p\lmgmph I or artidc 7, the \, '\nunission,
in order to h:~m: no doubt on the point, decmed it neces·
sary to stress that the p\lr\lgrill'h is intcnded to cover all
extmdition treaties, irrespective or the manner in which
the extmditahle olTences ma~' be described therein.

(4) In the Ilrst s"ntencc of paragraph 2 the phmse "if it
decides to eXlmditc" has been included in substitution
of the plu'l\sC "at its optirn", found in the Montrcal and
Thc Haguc <':ol1\cllli\1I1S anti thc Romc \Iraft, in order to
further clarify the relationship betwccn the prQvisions of
article 7 and thosc of article 6. The usc of the lattcr
Ilhrnsc might create a false impression as to the priority
of the alternatives open to the requested State. Under
article 6 that Slute may, at its option, decide to cxtradite
or to submit the case to its competent authorities 1'01' the
purpose of prosecution. If it chooses to do the Ilrst, it is
authorized, in the circumstances envisaged in parngraph 2
ofarlicle 7, to,consluer the present draft as the legal basis
for the implemenfation of its choice in the pm·tieular case.

(5) Doth in paragraphs 2 and 3 of article 7 the phrase
"procedural provisions" has been substituted for the
phrase in the Montreal and The Hague Conventions and
the Rome draft-"other conditions provided"-in order
to make clear that what is concerned is the effective
implementation of the decision to extradite made b)' the
requested State.

(6) Paragraph 4: of article 7 is a new provision included
to cover the case of con11icting requests for extradition.
Among such requests as may be received by the State
party in whose territory the alleged offender is present,
priority is to be given to the request from the State in
which thc crimes were committcd. In so providing, para
grnph 4 is simply r~am:'ming the generally acknowledged
primacy of the principle of territoriality in matters of
jurisdiction. The system of priority thus established
opcrutes only within a six-month period following the
making of the communication required under paragraph I
of article 5. That period of time was deemed !;ufficicnt
not only us a means or inducing the territorial State to
submit promptly its requcst for cxtradition but also to
allow for the procedurnl requirements connected with
such a request to be fulfilled in the normal manner. In
this respect the Commission deems it necessary to stress
that the time limit thus fixed in no way prejudges the
freedom of choice recognized for States party under
article 6. If in the exercise of the option granted by that
article a State party has within the six-month period
already submitted the case to its competent authorities
for thc purpose of prosecution, the fact of its being seized
with a request for extradition from the State where the
crime was c'ommitted before the expiry of such period
docs not affect the course of the proceedings thus insti
tuted. There would, however, be no obstacle to complying
with this or any other request for extradition while
terminating its own action in so far as the draft articles
are concerned.

(7) Article 7 does not include a provision similar to
that of paragraph 4 of the corresponding articles in The
Hague and the Montreal Conventions and the Rome
draft, in view of the provisions of article 2 concerning
extra-territorial jurisdiction.

Artido II

.tll)· Ilerson rcgllrdlllg whom proceedings arc bf'ing
carried out in eonnc:don with IUl)' of the crimes set t'0l th
In nrllclc 2 Shllll be gunmntced fnlr trclltment lIt nil stnges
of the proceedings.

Commelltar.l'

Article 8, which finds inspiration in nrticles 4 and 8 (e)
of the OAS Convention and 4 and 9 (c) of the Uruguay
working paper, is intended to safeguard the rights of the
nllcged ofil:nde I' from the moment he is found and
measures ure taken to ensure his presence until a final
decision is taken on the case. The expression "fair treat
ment" was preferred, because of its generality, to more
usuul expressions such as "due process", "fuir hearing" or
"fnir trial" whi~h might be interpreted in a narrow tech
nical sense. The expression "fnir treatment" is intended
to incorporate all the guarantees generally recognized t9
a detained or accused person. An example of such guar
antees is found in article 14 of the International Covenant
on Civil nud Political Rights.m As has been noted in
the comment.lries on certain other articles, specific
protections for the alleged offender have been provided
for when such action appeared desirable.

Article 9

The statutory limitl,Uon as to the time within which
prosecution may be instituted for the crimes set forth in
article 2 shall be, in each State Party, that fixed for the
most serious crimes under its internal law.

Commelltary

(1) This article was the subject ofconsiderable discussion
in the Commission. Some members considered that, in
view of the effect of the crimes concerned upon the
maintenance of international relations and the conspira
torial content of many of such crimes, the draft articles
should provide that there be no limitation upon the time
within which prosecution could be brought for these
offences. Other members opposed any reference to the
problem in the draft articles. In their view the basic
purposes of prescriptive periods with respect to crimes
apply with respect to the crimes dealt with in the draft
articles. These purposes include the protection of innocent
persons against the filing of charges after passage of so
much time that evidence cannot be obtained to present a
defence. Article 9 as adopted by the Commission ;repre-

m For the text of the Covenant, see General Assembly resolution
2200 A (XXI), annex. ArtiCle 14 of the Covenant states, iI/fer alia, in
its paragraph I, that

"All persons shall be equal before the courts and tribunals. In
the determination of any criminal charge against him, or of his
rights and obligations in a suit at law, everyone shall be entitled
to a fair and publi.c hearing by a competent, independent and
impartial tribunal established by law."
Paragraphs 2 to 7 of that article set forth in detail a certain number

of milllilllulll guarantees, particularly in connexion with the deter
mination of a criminal charge.
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sents a compromise betw/':n these points of view. A
nUI~1be~ ?f members, however, expressed doubts as to the
desirability of the compromise.
(2) The provisions of the article ure intended to prevent
the fr~stration of the objectives of the draft by the
operatl?n of tl~e statute~ or .limitation regarding the
categortes of Crtmes specified In nrticle 2, in particular
wh~re the ~ime-Iilllits ~or .pre~cription arc relatively short.
TIllS e:<pIUl~s !he .descTlptlon 10 the article of the upplicable
stntutory hnutntlons by reference to the seriousness of
the crimes. Under internal law the seriousness ofa crime
which can be measured in terms of the gravity of th~
penally ascribed to it, is normally in direct relationship
to th~ ,length of ~he time-limit fixed for prescription. The
provIsions of arhcle 9 arc, therefore, consequential upon
those of nrticle 2, paragraph 2, of this draft.

(3) Ar~icle 9.de.lIlls o~ly with the statutory limitation as
to the hme wlthm which prosecution may be institutcd.
It docs not refcr to prescription as regards punishment
This distinction is n rcflcction of the nature of one of th~
tW? al!ernatives op?n to States party under article 6,
WhICh IS not to pUnish but rather to submit the case to
t~eir competent authorities for the purpose of prosecu
tIOn. Also, the provisions of this article are, obviously,
not i~te.nded to apply to those States party whose systems
of cnmtnallaw do not contain rules on prescription.

Article 10

1. Stntc-s Party shall afford one another the greatest
mea~ure of assist~nce in connexion with criminal pro
ceedmgs broug.ht m respect of the crimes set forth in
article 2. incllllding the supply of all evidence at their
disposal necess:ary for the proceedings

2. The provIsions of paragraph 1 of this article shall not
affect obligations concerning mutual judicial assistance
embodied in allY other treaty.

Commentary

(1) Article itO envisages co-operation between States
party in connexion with criminal proceedings brought in
respect of the: crimes set forth in article 2 by providing
for an obligl~tio.n. to a~ord one another the greatest
measure of .JudICial assistance. Mutual assistance in
judicial matters has been a question of constant concern
to States and is the subject of numerous bilateral and
multilateral treaties. The obligations arising out of any
such treaties e~xisting between States party to the present
draft are fully preserved under this article.
(2), Article 10 substantially reproduces the provisions of
article 10 of The Hague Convention, article 11 of the
Montreal Convention and article 6 of the Rome draft.
Provisions concerning mutual judicial assistance are also
foun~ in article 9, sub-paragraph e, of the Uruguay
workmg paper. In paragraph 1 of the present article the
~~rase "including the supply of all evidence at their
?lsposa1 necessary for the proceedings" has been added
m order to ensure that the article is not given a limited
construction on the basis of the narrow technical meaning

sometimes uttributcd to the expression Hmutuul judicial
assistance". Clenrly if the alleged offender is to be tried
in a State other than that in which the crime waS com
mitted it will be necessary to mnkc testimony nvailnble
to the court hearing the cuse and in s\leh form as the law
of that Slnte requires. In udditioll, part of the required
evidence mny be locnted in third States. Consequently the
obligation is imposed upon all States party. Fil1nl1y, the
expression "nssistt\1lce in crhninal matters" as used in the
analogous conventions has been replaced by "judicial
assistance" in paragraph 2 to eliminate any possible
ambigu!ty.

Article 11

The final outcome of the legal proccedings regarding the
alleged olfcndcr shall be communicated by the State Pnrty
",here the procccdings arc conducted to the Secretary
General of the United Nations. who shall transmit the
information to the other States Party.

Commelltar)'

This article completes the system of notifications
established in the draft. It relates to the final outcome of
the legal proceedings regarding the alleged offender. The
notification of such outcome to the other States party is
an effective means of assuring the protection of the
interests of both those States and the individuals con
cerned. Provisions similar to those of article 11 are found
in article 11 of The Hague Convention and article 13 of
the Montreal Convention. Under the latter two articles,
the Council of ICAO is made the final recipient of the
notification in question. The present article 11, however,
makes States party the final recipients, through the
intermediary of the Secretary-General of the United
Nations.

Article 12

ALTERNATIVE A

1. Any dispute between the Parties arising out of the
application or interpretation of the present articles that is
not settled through negotiation may be brought by any
State party to the dispute before a conciliation Commission
to be constituted in accordance with the provisions of this
article by the giving of written notice to the other State or
States party to the dispute and to the Secretary-General of
the United Nations.

2. A conciliation commission will be composed of three
members. One member shall be appointed by each party to
the dispute. If there is more than one party on either side of
the dispute they shall jointly appoint a member of the con
ciliation Commission. These two appointments shall be
made within two months of the written notice referred to in
paragraph 1. The third member. the Chairman. shall be
chosen by the other two members.

3, If either side has failed to appoint its member within
the time-limit referred to in paragraph 2. the Secretary
Gen\~ral shall appoint such member within a further period
of two months. If no agreement is reached on the choice of

,
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the Chairman within five months of the written notice
referred to in parngraph 1t the Secrc~llr)'-General slmll
within the further perioll .,. one month appoint as the
Chairman a quallfiell jurist who is not " national of an)'
Stllte llllrty to the dispute.

4. Any "acaney shall be filled in the same manner as the
originalllppointment was made

5. The commission shall establish its own rules of
procellure anll shall reach its decisions and recommenda
tions by a majority ,·ote. It shall be competent to ask any
organ that is authorized by or in accordance with the
Churter of the United Nations to request an advisory
opinion from the Internationul Court of Justice to make
such a request regarding the interpretation or application of
the present artid~s.

6. If the commission is unable to obtain nn agreement
among the parties on a settlement of the dispute within six
months of its initial meeting, it shall prepare as soon as
possible a report of its proceedings and transmit it to the
parties ami to the depositary. The report shall include the
commission's conclusions upon the facts and questiol1is of
law and the recommendations it has submitted to the parties
in order to facilitate a settlement of the dispute The six
months time-limit may be extendell by decision of the
commission.

7. This article is without prejudice ~o provisions conceru
ing the settlement of disputes contail~ed in internatimta~

agreements in force between States.

ALTERNATIVE B

1. Any dispute between two or more Parties concerning
the interpretation or application of the present articles
which cannot be settled through negotiation, shall, at the
request of one of them, be submitted to arbitration. If
within six .months from the date of the request for arbitra
tion the Parties arc unable to agree on the organization of
the arbitration, anyone of those Parties may refer the
dispute to the International Court of Justice by request in
conformity with the Statute of the Court.

2. Each Party may at the time of signature or ratifica
tion of these articles or accession thereto, declare that it
does not consider itself bound by the preceding paragraph.
The other Parties shall not be bound by the preceding
paragraph with respect to any Parties having made such a
reservation.

3. Any Party having made a reservation in accordance
with the preceding paragraph may at any time withdraw tltis
rescrvation by notification to the depositar.y gOl'crnments.

Commentary

(I) Article 12 contains provisions regarding the settle
ment of disputes arising out of the application or inter
pretation of the articles. The article is presented in altern
ative formulations which provide, respectively, for the
reference of the dispute to conciliation (Altemative A)
or to an optional form of arbitration (Alternative B).
Some members of the Commission expressed doubts as to
the necessity for including provisions on disputes settle
ment in the draft articles as such disputes were unlikely

to arise. When they did arise, their nature would be such
as to make them unamenable to the application of
settlement procedures. In genernl, however, the Com
mission considered that a variety of disputes could arise
out of the draft articles and that it would be appropriate to
suggest methods ofsettling them. In submittin~alternative
formulations, the Commission is seeking an expression of
views from Governments regarding the actual means of
settlement to be eventually embodied in that instrument.
The Commission limited itself to suggesting a conciliation
or an optional arbitrntion procedure since it concluded
that they represent the largest meaSure ofcommon ground
that would appear to exist at present among governments
on the question ofdispute settlement. The members cfthe
Commission favouring the method of conciliation viewed
it as the settlement procedure that would obtain the
widest measure of acceptance under present conditions.
The view was expressed that the optional arbitration
proposal was merely a variant on the optional protocol
method adopted in connexion with other conventions
without great acceptance. Those members favouring the
optional arbitration alternative considered conciliation
inappropriate for the type of dispute that might arise.
They also held the view that it was desirable to have pro
cedures, even if optional, that provided finality.

(2) The Commission deemed it sufficient to reproduce in
each alternative, with the necessary formal adapatations,
texts which, although established within cotnexts different
from that of the present draft, reflect the current approach
.0 each of the means of settlement envisaged.

(3) Altemative A reproduces, with the requisite adapta
tions, article 82 of the draft articles on the representation
of States in their relations with international organizations
adopted by the Commission at its twenty-third session in
1971.475 The settlement procedure laid down in that article
took into account evidence of recent State practice
including article 66 of the Vienna Convention on the Law
of Treaties and the Annex thereto and the Claims Com
mission provided for in the Convention on International
Liability for Damage Caused by Space Objects.476 The
observations set forth in paragraphs 8 to 11 and 13 of the
commentary to article 82 of the Commission's 1971 draft
apply, in general, to the provisions ofAlternative A. As an
example of the kind of textual adjustment that might 'be
found necessary to make if Alternative A were to be
finally adopted, it was suggested that, since officials of the
United Nations are included among the internationally
protected persons envisaged in article 1, the President of
the International Court of Justice should be given sub
sidiary or exclusive competence to appoint a member of
the conciliation commission in the circumstances provided
for in paragraph 3, which presently attribute such com
petence to the Secretary-General of the United Nations.
(4) Alternative B reproduces the text of article 14 of ihe
Montreal Convention. It limits itself to providing for
recourse to compulsory arbitration but allowing to each

475 Official Records of the General Assembly, Twenty-sixth session,
Supplement No. 10 (A/841O/Rev.l), pp. 57-59 (Yearbook of the
l11tel'l/ational Law Commission, 1971, vol. II (Part One), document
A/8410/Rev.l, chap. II, sect. D).

476 General Assembly resolution 2777 (XXVI), annex.
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I Party the possibility to enter a reservation to that
particular provision. The Commission believes that this
text could give rise to certain difficulties. Among other
problems, the phrnse "organization of the arbitration" in
paragraph 1 raises the question whether "organization"
includes the appointment of members or l.·nly agreement
on how members are to be appointed. In its Advisory
Opinion of 18 July 1950 on the Interpretation of Peace

Treaties with Bulgaria, Hungary and Romania m the
International Court of Justice adopted the principle that
the Court does not consider itself competent to supply a
basic deficiency regarding the appointment of arbitrators
contained in the agreement providing for arbitration.

~77 I.e.J. Reports 1950, pp. 221 et seq.

Chapter IV

PROGRESS OF WORK ON OTHER TOPICS

'\

'r

~I

I
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70. As already indicated,478 the Commission was unable,
owing to the lack of time, to discuss several topics on the
agenda of the present session. However, the Special
Rapporteurs on four of those topics made further pro
gress in their work which is reflected in the reports they
submitted to the Commission. These are briefly reviewed
below.

A. Succession of State: succession in respect of matters
other than treaties

71. A fifth report (A/CN.4/259) 479 on succession of
States in respect of matters other than treaties was sub
mitted at the present session by the Special Rapporteur,
Mr. Mohammed Bedjaoui. It reviewed and completed
Mr. Bedjaoui's third 480 and fourth 481 reports, submitted
respectively at the Commission's twenty-second and
twenty-third sessions. The fourth report, it will be recalled,
contained a set of fifteen draft articles on succession to
public property. The fifth report proposed revised
versions of three of those articles, namely, article 1
(irregular acquisition of territory), article 5 (definition and
determination of public property), and article 6 (property
appertaining to sovereignty). It suggested that a provision
should be included in the draft to deal with the dual
problem of, on the one hand, transferability to State
property and, on the other, the amenability ofjurisdiction
of other public property in relation to the juridical order
of the successor State. It also completed the review of
State practice contained in the commentary appearing in
the third report on the provision relating to archives and
public libraries (article 7, renumbered 14 in the fourth
report).

B. State responsibility

72. Mr. Roberto Ago, the Special Rapporteur, sub
mitted at this session a fourth report, (A/CN.4/264),482

478 See para. 9 above.
479 To be printed in Yearbook o/the International Law Commission,

1972, vol. II.
480 Ibid., 1970, vol. II, p. 131, document A/CN.4/226.
481 Ibid., 1971, vol. II (part One), document A/CN.4/247 and

Add.l.
482 To be printed in ibid., 1972, vol. II.

designed t.o continue and complete the consideration of
that part of the topic which relates to the conditions for
attribution to the State of an act that may constitute a
source of am international responsibility. The report dealt
first with the particularly complex problem of attribution
to the State of acts or omissions on the part of organs
acting ultra vires or contrary to the provisions ofmunicipal
law applicable to them. It them took up the question
whether acts or omissions on the part of individuals
acting as such could be attributed to the State as a subject
of international law; and, more generally, whether and
in what sens,e the existence of an internationally wrongful
act might be envisaged in the event of certain conduct on
the part of individuals. Lastly, the report considered
whether acts or of!1issions on the part of persons acting
on the territory of a State on behalf of another subject
of interna.tional law could be attributed to that State or
whether the conduct of such persons should be ascribed
only to the other subject in question. Also in this con
nexion, the report examined whether and in what sense
the existence of an internationally wrongful act of the
State might be envisaged in the event ofcertain conduct on
the part of organs of another subject of international law.

73. At its twenty-fifth session, at which it proposes to '
begin a detailed study of the topic of international res
ponsibility, the Commission will thus have before it two
extensive reports covering a substantial part of the topic.

C. The most-favoured-nation clause

74. A third report on the most-favoured-nation clause
(A/CN.4/257 and Add. 1) 483 was submitted at the present
session by the Special Rapporteur, Mr. Endre Ustor. The
report contained a set of draft articles on the'topic with
commentaries. The articles defined the terms used in the
draft, in particular the terms "most-favoured-nation
clause" and "most-favoured-nation treatment". The
commentary pointed out that the undertaking to accord
most-favoured-nation treatment was a constitutive element
of any most-favoured-nation ciause. The report recalled
the rule that most-favoured-nation treatment can be
claimed solely on the basis of a treaty provision. It

483 Idem.
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pointed out that the right of the beneficiary State to claim
the advantages accorded by the granting State to a third
State arise from a most-favoured-nation clause. In other
words. the leg2'1 t,ond between the granting State and the
beneficiary State ~riginates in the treaty containing such
a clause and not in the collateral treaty concluded be; ,,'een
the granting State and the third State.
75. At the suggestion of the Special Rapporteul. the
Commission requested the Secretariat to prepare a study
on the most-favoured-nation clauses inclv<led in the
treaties published in the United Nations Treaty Series.
The study should survey the fields of application of the
clauses in question. examine their relation to ne.tional
treatment clauses. the exceptions provided for in t.reaties.
and the practice concerning succession of States in respect
of most-favoured-nation clauses.

D. The question of treaties concluded between States and
international organizations or between two or more
international organizations

76. In pursuance of the decision set out in sub-paragraph
118 (b) of the Commission's report on the work of its
twenty-third session,484 Mr. Paul Reuter, Special Rap-

4S1 Official Records of tlle General Assembly, TlI'ellfy-sixth Session,
Suppleme/lt No. 10 (A{841O{Rev.l), p. 72 (Yearbook of the Iilterna
tional Law Commissio/l, 1971, vol. II (Part One), document A{8410/
Rev.l, chap. IV).

porteur on the topic, addressed through the Secretary
General a questionnaire to the principal international
organizations in order to elicit information on their
practice in the matter. At the present session he submitted
to the Commission a first report (A/CN.4/258) m which
was also communicated to these organi7utions. The
report contained a historical survey of the discussion of
the topic in the Commission during its consideration of
the law of treaties from 1950 to 1966 and in the United
Nations Conference on the Law of Treaties which met in
Vienna in 1968 and 1969. In the light of that survey the
report made a preliminary examination of several essential
problems such as the form in which international orltaniza
tions express their consent to be bound by a tre1ty, their
capacity to conclude treaties, the q\lestion of representa"
tion, the effect of treaties concluded by international
organizations and the meaning of the reservation concern
ing the "rules of the organization" set out in article 5 of
the Vienna Convention on the Law of Treaties. As soon
as he receives the replies of the organizations concerned to
the questionnaire addressed to them, the Special Rap
porteur intends to prepare a further report which will
enable the Commission to hold a preliminary discussion
on the topic in order to give him guidance for his future
work.

485 To be printed in Yearbook oftire Internatiollal Law Commission,
1972, vol. II.

Chapter V

OTHER DECISIONS AND CONCLUSIONS OF THE COMMISSION

A. The law of the non-navigatj~nal uses of international
watercourses

77. In paragraph 5, section I, of resolution 2780 (XXVI),
the General Assembly recommended that "the Inter
national Law Commission, in the light of its scheduled
programme of work, decide upon the priority to be given
to the topic of the law of the non-navigational uses of
international watercourses". The Commission intends to
take up the recommendation in general when it discusses
its long-term programme of work. At the present session,
the Commission reached the conclusion that the problem
of pollution of international waterways was of both
substantial urgency and complexity. Accordingly it
requested the Secretariat to continue compiling the
material relating to the topic with specific reference to the
problems of the pollution of international watercourses.

B., Organization of future work

78. Al already stated;'S6 the Commission decided to
transmit through the Secretary-General to Governments

486 See para. 23 above.

of Member States for their observations the provisional
draft articles on succession of States in respect of treaties,
adopted at the present session. In view of the time which
will be required for the preparation of the observations
of Governments and for their study by the Special
Rapporteur, the Commission will be unable to consider at
its twenty-fifth session the topic of succession of States in
respect of treaties. The provisional agenda of that s~",sion

will therefore include the remaining items on the Com
mission's current programme of work. These are: State
responsibility; succession of States in respect of matters
other than treaties; the most-favoured-nation clause; the
question of treaties concluded between States and inter
national organizations or between two or more inter
national organizations; the review of the Commission's
long-term programme of work, including the question of
the priority to be given to the topic of the law of the non
navigational uses of international watercourses.

79. The Commission intends to consider at its twenty
fifth session, as matters of priority, the topics of State
responsibility and of succession of States in respect of
matters other than treaties. It also proposes to hold a
brief discussion on the question of treaties concluded
between States and international organizations or between

~".,..
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two or more international organizations) hopes to review
its long-term programme of work) on the basis of the
HSurvey international law" prcparcd by thc Secretary
Genernl,487 and to devote some time to the study of the
most-favoured-nation clause.

C. Co-operntion with other bodies

1. ASIAN-AFRICAN LEGAL CONSULTATIVE COMMITTEE

80. Mr. Senjin Tsuruoka submitted a report (A/CNAI
262) 488 on the thirteenth session of the Asian-African
Legal Consultative Committee held at Lagos from
19 to 2S January 1972) which he had attended as an
observer for the Commission.

8!. The Asian-African Legal Consultative Committee
was represented by its Secretary-General) Mr. Sen) who
addressed the Commission at its 1194th meeting.,

82. Mr. Sen began by saying that the States of Asia and
Africa which had emerged as independent nations in
recent years owed a particular debt of gratitude to the
Commission for having adequately reflected their views in
its work on the codification and progressive development
of international law. The member countries of the Com
mittee therefore attached the highest importance to
maintaining close relations with the Commission and it
was to be hoped that the fruitful co-operation which
already existed between the two bodies would continue
for the benefit not only of the African and Asian States
but of the world community as a whole.

83. Mr. Sen then stressed that the Committee, whose
membership had grown in the past few years from seven
to twenty-two, had been glad to welcome at its last session
observers not only from fifteen States of the region not
members of the Committee but also from twelve other
States including Australia, the United States of America,
the USSR, the United Kingdom and a number of Latin

. American States.

84. The Committee, whose secretariat had provided
member countries with compilations on such topics as the
law of treaties and the law of the sea, had also extended its
activities in the field of international trade law and close
co-operation was being maintained with UNCITRAL. In
furtherance of the United Nations programme for tech
nical assistance in the'wider dissemination of international
law, it hr.G introduced a training scheme lor young
officers from the foreign offices of Asian and African
countries.

85. Turning to the topics on the Commission's agenda
which were of particular interest to the Committee,
Mr. Sen stated that he had recently received communica
tions from African countries that were not yet members
of the Committee requesting that the principles concern
ing rights and obligations of States arising out of State
succession should be settled urgently. Since the Inter
~ational Law Commission had been considering the

487 Yearbook of the Intematiollal Law Commission, 1971, vol. II
(Part Two), document A/CNA/245,

488 To be printed in Yearbook ofthe [lltemational Law Commissioll,
1972, vol. II.

subject of State sliccession for a considernble time already,
it had been felt that the Committee's work on the subject
should only take a secondary place and that the best
mannel' in which it could give its assistance was by
preparing suggestions and comments on the basis of the
Commission's drafts. The Committee was therefore greatly
looking forward to studying the work of the Commission
in the matter.

86. In connexion with the topic of State responsibility,
the Committee had postponed consideration of State
responsibility until the Commission had submitted its
final recommendations on the subject.

87. Finally the Committee had been asked by two mem
ber Governments to study the questions of non-naviga
tional uses of international watercourses and to make
recommendations thereon taking into account the agri
cultural uses of waters and the peculiar problems of the
region. Proposals by the Governments of Iraq and
Pakistan were at present under consideration by a stand
ing sub-committee as a preparatory step before considera
tion by the Committee itself. In that connexion, Mr. Sen
expressed the hope that the Commission would be able to
take up the subject soon and added that the Committee
could, in his view) be of some assistance on a topic of such
vital interest to Asia and Africa.

88. The Commission was informed that the fourteenth
session of the Committee, to which it had a standing
invitation to send an observer, would be held at a time
and place to be notified later. The Commission requested
its Chairman, Mr. Richard D. Ktarney, to attend the
session or, if he was unable to do so, to appoint another
member of the C~mmission for the purpose.

2. EUROPEAN COMMITTEE ON LEGAL CO-OPERATION

89. The European Committee on Legal Co-operation
was represented by Mr. H. Golsong, Director of Legal
Affairs of the Council of Europe, who addressed the Com
mission at its 1186th meeting.

90. He mentioned first, among the recent achievements
of the Council of Europe in the legal field, the signature of
the European Convention on State Immunity (May 1972).
That convention was supplemented by a protocol setting
up a regional system for the juridical settlement of
disputes, Hnder which private individuals would have
a<::cess to a European court to be composed of the judges
of the European Court of Human Rights.

91. With respect to the protection of fresh water against
pollution, Mr. Golsong indicated that the work under
taken should lead to, the adoption of a model convention
containing provisions on the quality of the water in inter
national watercourses which would impose on the con
tracting parties an obligation to observe a minimum
purity standard and encourage them to adopt still stricter
standards under individual agreements with each other.
It had first been envisaged to introduce in the convention
express provisions on inter-State liability for acts of pollu
tion but the idea had been abandoned since such provi
sions might be superfluous in view of the generat" prin
ciples of international law on State responsibility.



Measures had been takcn with a vicw to harmonizing
national laws, both in thc field ofcivil liability for damagc
resulting from the pollution of frcsh watcr and in the field
of criminal law. Anothcr development to be noted in thc
muttcr of pollutirn was a proposal from thc Netherlands
Government that provisions be drawn up on civil liability
for damage due to pollution by hydrocarbons from
petroleum prospecting and extraction instaUations on the
sea-bed.

92. Turning to international criminal law. Mr. Oolsong
drew attention to the signature of the European Conven
tion on the Transfer of Proceedings in Criminal Matters
(May 1972) which completed the system for penal co
operation set up under the Council of Europe.

93. In the field of human rights, Mr. Oolsong referred
to the first implementation by the European Court of
Human Rights of article 50 of the European Convention
for the Protection of Human Rights and Fundamental
Freedoms.489 Under that provision the European Court
had power to afford just satisfaction to the injnred party in
case the violation ofthe Convention could not be remedied
completely within the scope of the domestic law of the
State concerned.

94. With respect to the question of relations between
States and international organizations, he recalled that
certain States members of the Council had expressed
reservations on the provisional draft prepared by the
International Law Commission, which m their view
extended privileges and immunities to an excessive
degree and did not pay enough attention to the functional
criterion. Meanwhile the Commission had added in its
final draft two articles, one providing for consultations
between the sending State, the host State and the organiza
tion and the other for cnnciliation machinery'. He thought
that the insertion of these two provisions might favour
ably influence the final attitude of the member States of
the Council of Europe towards the draft articles.
Mr. Golsong also noted that specialized ministerial
conferences, which would become more and more
frequent, were not covered either by the draft articles on
the representation of States in their relations with inter
national organizations or by the Convention on Special
missions.

95. Turning to the question of the protection of diplo
mats against acts of violence, Mr. Golsong stated that the
subject was of particular concern to the States members
of the Council of Europe. He added that some of them
had at the outset questioned the desirability of draw
ing up a convention on the matter and had felt. that it was
essential to have the support of the main body of the inter
national community. With regard to technical assistance
to promote the teaching, study, dissemination and wider
appreciation of international law-General Assembly re
solution 2099 (XX)-Mr. Golsong indicated that the
Council of Europe had undertaken to put the texts of the
conventions drawn up within the Council on computer
tape so as to provide a more rapid synchronization of
legal positions and factual data. Pursuant to the same

resolution a Nigerian lawyer had been invited to visit
Strasbourg and valuable exchanges of views had takcn
placc during his stay there. Lastly, Mr. Golsong drcw
attention to thc publication cf a collection containing the
texts of conventions and agreements concluded under the
auspices of the Council of Europe and of all statements
and reservations relating thereto.

96. In conclusion, he stressed that the work ofthc Euro
pean Committee was not duplicating that of the Commis
sion. It was only where n universal codification of inter
national law proved impossible that the Committee set
out to draw up provisions applicable at the regional level
to States which had established ties of international co
operation with each other.
97. The Commission was informed that the seventeenth
session of the Committee, to which it had a standin,~

invitation to send an observer, would he held at Stras
bourg, France, in November 1972. The Commission re
quested its Chairman, Mr. Richard D. Kearney. to attend
the session or, if he was unable to do so, to appoint
another member of the Commission for the purpose.

3. INTER-AMERICAN JURIDICAL COMMJTIEE

98. Mr. Jose Sette Camara attended the last session of
the Inter-American Juridical Committee held at Rio de
Janeiro, Brazil, in January/February 1972 as an observer
for the Commission; he made a statement before the
Committee.

99. The Inter-American Juridical Committee was re
presented by Mr. Molina-Orantes who addressed the
Commission at its 1175th meeting.

100. He stated that in the course of the two regular
sessions which it had held during the past year, the Com
mittee had, at the request of OAS, analysed and evaluated
a number of multilateral treaties which were in force
between member States. With respect to various agree
ments referred to in General Assembly resolution 2021
(XX), the Committee had expressed its opinion as to the
approach which should be taken to each of them by the
American States. With regard to a number of inter
American treaties primarily of juridical interest or con
cerning educational, scientific and cultural affairs, the
Committee had, after evaluation, come to the conclusion
that while a number of them should be' more widely
acceded to, some were not accepted by OAS countries,
others had been superseded by subsequent treaties of
world-wide scope-a case in point being the Convention
on Treaties (Havana, 1928) 49°-and still others should be
brought up to. date.

101. The Committee had also studied the topic of con
flicts of treaties, particularly with reference to the consti
tuent instruments of international organizations both
regional and sub-regional. It had concluded that the pro
visions un conflicts of treaties contained in the Vienna
Convention on the Law of Treaties were not only ade
quate and correct but also applicable in cases where the

,
"'I,

489 United Nations, Yearbook of Human Rights for 1950 (United 490 J. B. Scott, ed., The International Conferences 0/ American
Nations publication, Sales No. 1952. XIV.l), pp. 424-425. States, 1889-1928 (New York, Oxford University Press, 1931), p. 416.
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constituent instruments of regional organizations were
amended, unless they presented problems of a political
nature in whieh case OAS should lay down the relevant
rules for their amendment.

102. Another topic which the Committee had examined
. was the question of legal means for the protection and

preservation of the historic and artistic heritage of thc
American countries. The Committee had reached the con
clusion that it was necessary to bring up to datc the inter
American conventions dealing with the protection of that.
heritagc, particularly in order to establish an ejrectiv(~

system of international co-operation which might help to
prevent the growing illicit traffic in archaeological, his
torical and artistic objects.

103. The Committee had also, at the request of the Gen
eral Assembly of OAS, studied those treaties and conven
tions which constituted the inter-American system of
peace and security with a view to strengthening the system.
Mr. Molina-Orantes recalled in that respect that in 1948,
the various pacific procedures for solving disputes-inves
tigation, conciliation, good offices and mediation, and
progressive arbitration-which had been heretofore reg
ulated in separate conventions had been combined in a
single document, the American Treaty on Pacific Settle
ment,491 generally known as the Pact of Bogota. In addi
tion to those methods of settlement, the States signatories
had accepted the obligation to resort to the International
Court of Justice for the solution of disputes of a legal
character and in certain cases to arbitration. The Com
mittee had reached ·.tle conclusion that the Pact ofBogota
was a suitable juridical document for the purpose of
consolidating and perfecting the inter-American system of
peace and security and that it was more practical to re
commend its ratification by States which had not yet done
so than to embatk on the long road leading to the conclu
sion ofa new treaty. Mr. Molina-Orantes added that some
members had expressed reservations with regard to ar
ticle 20 of the Charter of OAS,492 which had been signed
'at the same time as the Pact'of Bogota; in their opinion
that article might be interpreted as restricting the right of
an American State to resort directly to the organs of the
United Nations for the solution of disputes, without
first applying to the organs of the regional system.

104. Turning to another topic, Mr. Molina-Orantes indi
cated that the Committee had examined the question ofthe
law ofthe sea with a view to combining in one document the
common principles upheld by the majority of American
States with regard to the most important .aspects of inter
national maritime law and thus contributing to the work
of codification of that topic which was being prepared on
a world-wide scale by the United Nations. An analysis of
the legislation of the American States, as well as of various
regional declarations and agreements, had revealed new
trends in the law of the sea, especially with regard to the
delimitation of zones of exclusive jurisdiction. The claim
for exclusive jurisdiction was based mainly on the need
to exploit the natural. resources of the adjacent waters,
which were considered of vital importance for the coastal

491 United Nations, Treaty Series, vol. 30, p. 55.
492 Ibid., vol. 119, p. 58.

population. Regional principles of that kind had found
their expression in the Declarations of Montevideo ~93 nnd
Lima m of 1970, which had proclnimed the right of..-::oasta1
States to establish zones in which they would exercise
theil' sovereignty or maritimc jurisdiction without alYect
ing thc freedom of international communications.

105. Lastly the Committee had npproved a draft con
vention on the Latin American traveller's cheque. It had
also made a study of the juridical status of so-called
CCforeign guerrillas" in the territory of States and had
started a discussion on the topic of the treatment of
foreign investments.

106. The Commission was informed that the next session
of the Committee, to which it had standing invitation to
send an observer, would be held at Rio de Janeiro (Brazil)
from 17 July to 26 August 1972. The Commission request
ed its Chairman, Mr. Richard D. Kearney, to attend the
session or, if he was unable to do so, to appoint another
member of the Commission for this purpose.

D. Date and place of the twenty-fifth session

107. The Commission decided to hold its next session
at the United Nations Office at Geneva from 7 May to
13 July 1973.

E. Representation at the twenty-seventh session
of the General Assembly

108. The Commission decided that it would be repre
sented at the twenty-seventh session of the General
Assembly by its Chairman, Mr. Richard D. Kearney.

F. Gilberto Amado Memorial Lecture

109. In accordance with the decision taken by the Com
mission at its twenty-third session,495 and thanks to a
generous grant by the Brazilian Government, the first
Gilberto Amado Memorial Lecture was given in the Coun
cil Chamber of the Palais des Nations on 15 June 1972.
The lecture was delivered by Judge Eduardo Jimenez de
Arechaga, who spoke on "The amendments to the rules
of the International Court of Justice", and was attended
by members of the Commission and its secretariat, parti
cipants in the eighth session of the International. Law
Seminar and distinguishedjuristJ. Judge Manfred Lachs
was also present. The lecture was followed by a dinner.

110. At a meeting held on 28 June 1972, the Gilberto
Amado Memorial Lecture Advisory Committee, under the
chairmanship of Mr. T. O. Elias, expressed the opinion
that it was desirable to print the above-mentioned lecture,
at least in English and in French, with a view to bringing
it to the attention of the largest possible number of spe
cialists in the field of international. law. However, the
number of copies to be made available would have to be
determined later after taking into consideration the cost

403 Document A/AC.138/34.
404 Document A/AC.138/28.
495 See Official Records of the General Assembly, Twenty-sixth

Session, Supplement No. 10 (A/8410/Rev.l), pp. 78-79, paras. 164
169 (Yearbook of the Internatiqnal Law Commission, 1971, vol. n
(Part One), dOl:ument A/8410/Rev.l, paras. 164-169).
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of preparing thc documcnt in both languages and the
financial position of the Memorial Lecture Fund.

Ill. The Advisory Committee expressed its gratitude
to the Brazilian Government fOl' its gesture) which had
made the Gilberto Amado Memorial Lecture possible)
and hoped that the Government would find it possible
to rcnew its finnncial assistance in order to keep alive the
memory of this illustrious Brazilinnjurist who for so many
years was Rmember ofthe International Law Commission.
The Commission endorsed the opinion of the Advisory
Committee and asked Mr. Sette Camara to convey its
views to the Brazilian Government.

G. International L, .tV Seminar

112. Pursuant to General Assembly resolution 2780
(XXVI) 00 December 1971, the United Nations office at
Geneva organized during the Commission's twenty
fourth session an eigl.th session of the International Law
Seminar intended for advanced students of that discipline
and young officials of government departments, mainly
Ministries of Foreign Affairs, whose functions habitually
include consideration of questions of international law.

113. Between 5 and 23 June 1972 the Seminar held 12
meetings devoted to lectures followed by discussion or
practical work; the last meeting was set aside for the eva
luation of the Seminar session by the participants.

114. Twenty-three students from 22 different countries
participated in the Seminar; they also attended meetings of
the Commission during that period, had access to the
facilities of the Palais des Nations Library, and had the
opportunity to attend two film shows held by the United
Nations Information Service.

115. A judge of the International Court of Justice (Mr.
Lachs) and seven members of the Commission (Mr. Bar
tos, Mr. El·Erian, Mr. Reuter, Mr. Ruda, Mr. Ustor,
Sir Humphrey Waldock and Mr. Yassecn) generously
gave their services as lecturers. The lectures dealt with
various subjects connected with the past and present

work of the International Law Commission. namely spe
cial missions, the representation of States in their rela
tions with international organizations, agreements con
cluded by international organizations. the outel' limit of
the continental shelf, the succession of States in respect
of treaties and the most-favoured-nation clause. In addi
tion two lectures were held on the lnternationai Court of
Justice, one dealing with the funcHoning of the Court in
general and the other with the review of the Court's role
by the General Assembly. The participants in the Seminar
also attended the Gilberto Amado Memorial Lecture
given by Judge Jimenez de Arechaga. In addition Mr. Va
lencia-Ospina, a member of the Secretnriat, conducted n
meeting devoted to practical work on the draft articles on
the representation of Stutes in their relations with inter
national organizations; Mr. Raton, the Director of the
Seminar, gave an introductory talk on the International
Law Commission and conducted a meeting devoted to
practical work on the subject of the Commission's pro"
gramme of future work.

116. The Seminar was held without cost to the rTnited
Nations, which dM not contribute to the travel or liVing
expenses of the participants. As at previous sessions, the
Governments of Denmark, the Federal Republic of Ger
many, Finland, Israel, the Netherlands, Norway, Sweden
and Switzerland made scholarships available to partici
pants from developing countries. Thirteen candidates were
chosen to receive such scholarships, and two holders of
UNITAR scholarships were also admitted to the Seminar.
The grant ofscholarships is making it possible to achieve a
much better geographical distribution of participants and
to bring from distant countries deserving candidates who
would otherwise be prevented from attending the session
solely by lack of funds. It is therefore to be hoped that
the above-mentioned Governments will continue to be
generous and even that, if possible, one or two additional
scholarships will be granted, since the changes made in
the parities of certain currencies in 1971 have reduced the
real value of the scholarships. It should be noted that the
names of those chosen to receive scholarships are made
known to the donor Governments and that the recipients
are informed of the source of their scholarships.
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Argentina

[Origil/al text: Spal/ish]
[29 JUI/e J972]

1. It is a principle of conventlonnl and customary international
law thnt States nrc obliged to take effective steps to ensme the
pcrsonallnvlolability of diplomatic agents nnd other official foreign
representallves. This obligntion to trent theln with due respect and
to take all appropriate steps to prevent nny attnck on their persons,
freedom or dignity hns been expressly provided for in nrlicle 29 of
the Convention on Dlplomntic Relntions, article 40 of the Conven
tion on Consular Relations and article 29 of the Convention on
Special Missions. .

2. With regard to nationnllegislntion. it seems appropriate to refer
to the relevant part of the following articles of the Argentinian
Constitution:

"Article JOO. The Supreme Court and lower courts of the
uation shnll exercise jurisdiction and pronounce judgement in nil
cases involving matters governed by the Constitlltion nnd laws
of the nation, excep~ for the reservation made in article 67.
pnragrnph 11 [•.. J; in cases concerning nmbassadors, Ministers,
and foreign consuls [..•].

"Ar/icle J01. In these cases the Supreme Court shall exercise
appellate jurisdiction according to the rules and exceptions
prescribed by the Congress: but in all matters concerning ambas
sadors. Ministers and foreign consuls and those in which any
province is a party, the Court shall exercise original and exclusive
jurisdiction...
The above constitutional provisions are quoted as proof of the

guarantees accorded by the State of Argentina to foreign diplomats
in matters to which they are "party" and without prejudice to the
following.
3. It should be added that article 221 of the Penal Code. as
amended by Act No. 17567, provides as follows:

"A sentence of six months' to three years' rigorous imprison
ment shall be imposed on:

"(1) Any person who violates the immunities of the Head of
a State or the representative of a foreign Power.

"(2) Any person who offends the dignity or self-respect of any
of the said pelbons while they are in Argentine territory."
Finally, it should be stated that. when the victim of a crime is

a diplomatic or consular agent, the Supreme Court shall have
original and exclusive jurisdiction to deal with such cases.a

a Fallos de la Corte suprema. vol. 272 *, p. 87; ibid., vol. 277,
p. 69; recently [19 July 1971], ibid., vol. 280, p. 164.

Australia

[Original/ext,' English]
. [25 April 1972]

Existing conventions already require a large number of the
nations of the world to afford protection to diplomats. It is question
able whether yet another set of draft articles would prove more
acceptable to nations outside this group than existing conventions.
By these are meant the Vienna Conventions on Diplomatic and
Consular Relations which require States Party thereto to treat a
diplomatic agent or consul "with due respect" and take "all appro
priate steps to prevent any attack on his person, freedom or dignity",

By "other persons entitled to special protection under interna
tional Jaw" presumably is meant persons associated with interna
tional organizations e.g. representatives attending meetings, officials
etc. The draft articles on the representation ofStates in their relations

with internationnl organizations l\ deal with representatives attending
meetings of international organizations in similar ter'llS to diplo
mats. It would ~eem that in respect of protecUon this reflects such
instruments as the United Nations and tho Specialized Agencies
Conventions on Privileges and Immunities. On tho other hand we
know of no Instrument applicable to an international organization
which requires States parties thereto ~o provide protection to
officials. The reverse is usually the situation in that officials are
protected from the activities of tho State itself e.g. immunity from
arrest.

In this situation there may not be much value in the International
Law Commission's preparing yet another sct of draft artiCles dealing
with offences against diplomats, consuls, representatives attending
meetings etc. What could be of value would be for the Commission
to investignte and provide a guide as to how States might implem~nt
the requirements of the Conventions. The Commission could
eKamine the various ways in which States have implemented these
requirements and produce a code of desirable practice. There would
seem to be nothing in this proposal contrary to the Commission's
function of encouraging "the progressive development of iuterna
tionallaw and its codification".

As to protection of "other persons entitled to special protection
under international law" not covered by existing or proposed
conventions already drafted, the extent of the problem-if nny-is
not clear. Perhaps this is something further that the United Nations
itself could investigate. It would seem that in the normal situation
such people would not be the focus of political activists as lire the
representatives of States. In the abnormal situation the effectiveness
of a convention is debatable in any case. Thi& could of course change
if the power and influence of international organizations continue
to grow.

l\ See Official Records of the Gelleral Assembly, Twellty-sixth
Sessioll, Supplemel/t No. 10 (A/8410/Rev.l). pp. 8 et seq. (Yearbook
ofthe International Law Commission, 1971, vol. II (Part One), docu
ment A/8410/Rev.1, chap. II, D).

Belgium

(Origillal text: Frellch]
[2 June 1972}

The observations made 'beloware of a preliminary nature and
relate mainly to public and private international law. Belgium intends
to make more extensive comments at a later stage of the preparation
of the draft convention, particularly with reference to international
penal law.

I. GENERAL OBSERVATIONS

A. Significance of the convel/tioll

1. The convention should be drawn up in such a way as to secure
the widest possible agreement.

2. The aim is to ensure the safety of persons who are threatened
with, or are victims of, kidnapping. Its deterrent effect should be
of capital importance.

B. Respollsibility of the receiving State

3. The point of departure should be the obligation of the receiving
State to ensure appropriate protection for diplomats accredited to
it. It would then be possible to take the position that the receiving
State would be presumed to be in fault whenever it failed to meet
a request by a diplomat for reasonable protection. The protective
measures incumbent upon the receiving State should therefore be
specified in the convention.

4. The basis of protection resides in the special legal status of
diplomats and, secondarily, of the members of their families, as laid
down in the Vienna Convention on Diplomatic Relations in 1961.
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C. Judicial m('(/sltr('s

S. EtTective judidal co-operation must be established between
States as soon as (In attempt has been made against a diplomat,
11 should, in particular, include the duty of the Government of the
receiving State to provide the Government of the sending State
with all the information available to it.
6. One of the purposes of the draft convention should be to qualify
certain offences affecting international relations as international
crimes, so that the perpetrators ,:an be tried by the competent
authorities of any State on whose telTitory they are found, unless
extradition proceedings have been started against them,

D. Reparatl'oll for damages

7. Reparation for offences which engage the responsibility of
reeeiving States with respect to the resultant damages would appear
to be of particular importance, since this respon~ibility is not at
present reflected in any legal obligation.

It would be desirable to require the Government of the State
in whose territory the crime was committed to pay compensation
to the victim or to the victim's family.

II. SPECIFIC OBSERVATIONS

The draft articles submitted by the United States of America
(A/CN.4/2.l82) a call for the following observations:

Al'1icle I, paragraph 2

Subparagraph (a) would have the effect of creating a lacuna;

Subparagraph (b) is concerned with rather unlikely cases.

The two subparagraphs remove the obligations of third States,
which would no longer be bound to extradite the presumed perpe
trators of the offence, although they are likely to seek refuge in
the territory of such States.

Article 3, paragraphs 2 alld 4

The drafting of paragraph 2 and of paragraph 4 might create
certain difficulties. A State cannot be bound by a convention which
it has not signed.

The drafting of subparagraphs (a), (b) and (c) should be amended
and based on the wording of subparagraph (g). Paragraph 4 could
thus be deleted.

Articles 4, 5, 6 and 7

Logically, ar,icle 7 should be the third paragraph of article 4,
which should become article 6.

Instead of referring to "severe penalties" (article 7), minimum
penalties should be fixed.

Article 6 should be article 4.

. Article 9, paragraph 2

Care should be taken not to give the perpetrators of the crimes
in que~tion special privileges by comparison with the normal system
of remand in custody.

a To be printed in Yearbook of the International Law Commission,
1972, vol. II.

Brazil

[Original text: English]
[15 March 1972J

The issue of offences or crimes committed against persons with
the right to special protection, such as diplomatic or consular
representatives, is only one aspect of a wider question, i.e., inter
national treatment of all offences or crimes committed by terrorists.

With reference to the adoption of an adequate judicial remedy to
be applied in the struggle against terrorism, the Brazilian Govern
ment has stressed the need for multilateral co-operation in the
prevention, sanction and repression of acts of terrorism, since it is
an undercover nctivity, organized on a world-wide basis, in order
to undermine the structure of States, violating the most legitimate
rights of man. [n the forum of OAS Brazil defended the point of
view thut terrorist acts, Iddnappings and corresponding demands
for ransom should be categorized as grave common crimes against
humanity and accordingly stressed t.ile need for internntional regula
tions defining such crimes, especially for purposes of extradition.
The perpetrators of acts of terrorism should be denied the right of
asylum, which, however, must be maintained intact as far as its
basic principles nrc concerned, particularly as to the faculty of the
authority offering asylum to define the nature of the crime which
gave rise to the request for asylum. This position is intended solely
to prevent the institution of asylum from being distorted in order
to serve in erroneous application as proh:ction for common
criminals.

During the third extraordinary session of the General Assembly
of OAS (January 1971), Brazil favoured a broad draft convention
covering the prevention of terrorism as a "..hole, since the approval
of a limited convention, i.e., one dealing only with cases involving
the kidnapping of diplomats, consuls and other persons with the
right to special protection, would be of little use in achieving the
purposes it is intended to serve. The persons whom such a restricted
conv;:ntion would cover already enjoy sufficient international
protection in the field of law.

Canada

[Origillal text: Frellch]
[25 Aprll1972]

Security and the absence of coercion are the two essential elements
in inter-State and international relations. It is for this reason that
one of the oldest institutions of international law is the inviolability
of ambassadors and their staff, an inviolability which imposes on
the receiving State the obligation to protect them from any attack
against their person, freedom or dignity. This rule of inviolability
is still as essential today as ever for the proper conduct of inter
national relations. The attacks of a new kind against diplomatic
and consular inviolability which we have been witnessing in recent
years must be countered in an appropriate way. It is the Canadian
Government's opinion that an international convention to ensure
the inviolability traditionally accorded by international law '£0 those
professionally engaged in international relations is highly de:>irable.

The Vienna Conventions on Diplomatic Relations (1961) and on
Consular Relations (1963) have already affirmed and codified the
principle of inviolability. The convention now under considp.ration
should contain measures for prevention and punishment calculated
to deter from their purpose any person or group of persons who
may be tempted to use representatives or agents of foreign States
or international organizations as instruments for political pressure
against a government or for publicity on the international scene. If
its work is to be useful, the International Law Commission should
embody in its draft convention, above all, the elements most likely
to have a deterrent effect with regard to crimes against foreign
representatives. In the opinion of the Canadian Government, this
deterrent effect is the most important feature of any convention
intended to ensure the security of international relations through
better protection of diplomats, consuls and other agents concerned
with international relations.

The Canadian Government abo hopes that the convention to
be drafted will be relatively simple and limited in scope, for the
following reason: such a convention will necessarily touch on certain
areas of international law which are still ill-defined and which the
International Law Commission will eventually have to study, such
as political asylum, State responsibility and non-territorial criminal

..

1.10



Ill"______.......---'...---v,~tl'<I' ..............."'..,.,...,,...rrl•...,.,,,..-- :: :::

, .

jurisdiction. Any incursion going too far into these areas might give
rise to controvc.rsies which wmlld make the convention unacceptable
to some countries. For the purpose of deterrence mentioned above,
it mny be preferable to aim at a convention of limited legal scope,
but acceptable to a majority of States. The Canadian Government's
main suggestion is, therefore, thnt a restrictive approach should be
adopted to the classes of person covered and the crimes to which
the convention will apply.

The Canadian Government has examined with great interest the
Convention to Prevent nnd Punish the Acts of Terrorism, adopted
by OAS (1971), nnd the draft conventions on the protection of
diplomats and other persons submitted by Uruguay II and the United
States of America (A/CN.4/2.182) b as well as the Rome Draft."
The International Law Commission will certainly find constructive
elements in them which it can \~ombine in a universal instrument.
The Canadian Government, for its part, has drawn on the above
mentioned work to define its present position on the constituent
elements of the future convention, as presented below.

The pers01ls to be protected

The above-mentioned texts use the expression "persons entitled
to special protection under international law" or some similar
wording. The Rome draft lists a number of examples; the United
States draft establishes a limitative list by reference to other interna
tional instruments. This procedure introduces a doubtful element
into the convention. Since the meaning of the expression "persons
entitled to special protection" is ill-defined in international law,
contracting States would be undertaking to fulfil an obligation
whose precise scope remains unknown. Even taken in its narrowest
sense, the expression may cover a multitude of persons, and this
considerably increases the burden of the obligation placed on
contracting States, the scope ofwhich is unduly extended. Experience
in recent years shows that those chosen as instruments for political
pressure are mainly persons having an obvious representative func
tion and an important post. The essential purpose of the convention
would be to provide protection against crimcs committed because
of the victims' official status; and if the convention is to be made
applicable without too many abuses it must, as far as possible,
avoid san!:tioning crimes in which the special status of the victim
did not enter into consideration. If the convention covers a large
number of foreign nationals, its effect will be to sanction mainly
crimes which are of no international significance except for the
status of the victim, which is merely incidental. This result could be
avoided by restricting the application of the convention to cases in
which the presumed offer:der was aware of the victim's special
status; but such a condition would make the convention harder to
enforce by providing the criminal with an easy pretext for evading
lis application. The persons who should be protected are foreign
dignitaries (Heads of State, Heads of Government and ministers of
persons of ministerial rank); diplomats and consular officials and
persons entitled to the same inviolability as diplomats or consular
officials under the Vienna Conventions on Diplomatic Relations
and on Consular Relations; high officials ofimportant.international
organizations and representatives of States to those organizations.
The persons covered by the Convention on Special Missions should
not enjoy the protection of the future convention: owing to the
frequency of their movements and the absence of publicity regarding
them, they are far less exposed to dangers of the kind that threaten
permanent missions. Moreover, the lack of enthusiasm with which
this convention has been received so far testifies to the danger of a
convention extending the fmntiers of international law too quickly.

In most cases persons other than dignitaries and the representa
tives or agents of foreign States or international organizations will
be sufficiently protected by virtue of the general responsibility of

n Document A/C.6/L.822.
b To be printed in Yearbook of the International Law Commission,

1972, vol. n.
e See p, 114 below.

States fOr the protection of foreign nationals resident on their
territory.

Crimes

On!)' crimes constituting a serious infringement of the invio
lability of the persons protected by the proposed convention should
be taken into consideration, such as murder, kidnapping, megal
restraint and serious assault. It would be preferable not to crente
crimes that arc new to the domestic law of contracting States. The
Canadian Government would, however, be in favour of a provision
imposing heavier penalties for crimes committed against persons
protected by the convention. It also suggests that, in view of the
special circumstances and the international repercussions of these
crimes, the contracting S,ates should recognize that they cannot be
classed as political crimes; they should consequently be regarded
as common crimes which leave the way open for extradition. Nor
should the perpetrators of these crimes enjoy political asylum.
Without these restrictions the deterrent effect of thl:' convention
would be seriously impaired. The Canadian Government hopes that
States which are attached to the institution of political asylum will
accept this restriction in regard to crimes of violence that are
universally censured. Crimes committed against foreign representa
tives should be distinguished from crimes committed directly against
the security or the government ofa State "y one of its own nationals.
UnlesG some reasonable limit is set to the institution of political
asylum, foreign representatives will cuntinue to be the innocent
victims of internal political strife in receiving States for a long time
to come. Unless it sets such ll. lin.it, the proposed convention will
have little justification. Some States will perhaps maintain that no
limit should be set to the concessions which the receiving State
may agree to in negotiations in such circumstances, and will accept
the principle that it should be given full latitude. But it is not
necessary for the extraordinary measures which a State may be led
to adopt in special circumstance,> to be expressly prOVided for in a
convention. International law can tolerate some breaches of treaty
obligations when the higher interests ofnational defence and security
of the State are involved.

Extradition

If the future convention recognizes that crimes against diplomats
are not to be regarded as political offences, the extradition of those
responsible for them will become possible in several cases under
already existing treaties. In order to increase the convention's
deterrent effect, however, it is no~e the less necessary to include at
least some provisions stressing the need for extradition in accordance
with the national Jaws and treaties governing it. It should be con
sidered whether it would be advisable to follow the provisions of
the Hague Convention for the Suppression of Unlawful Seizure of
Aircraft, which imposes on States the obligation to include the
crimes mentioned in that Convention in their existing or future
extradition treaties, or to adopt the less rigorous terms of the Single
Convention on Narcotic Drugs, which states that it is desirable
that the offences referred to be included as extradition crimes in
any extradition treaty which has been or may hereafter be concluded
between any of the parties.

The choice of terms imposing heavier or lighter obligations on
the parties to the future convention depends on a balance to be
established between two equally desirable objects: that of an effective
convention and that of a convention acceptable to a large majority
of States. Lastly, criminal prosecution in a State other than that in
which the crime was committed should be provided for as an
exception and only in cases in which there is no possibility of
extradition, either because there is no applicable law or treaty or
because the presumed criminal is a national of the State from
which eKtradition is requested.

As to the reservation covering extradition for political crimes, it
should be remembered that several extradition treaties already
contain a dause on outrages which provides for extradition for
certain particularly serious political crimes.

;..•.'....\,I
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Responsibility of the /'eceNing State

The Vienna Conventions on Diplomatic Relations nnd on
Consular Relations are silent on the method of determining the
receiving State's responsibility for infringements of the inviolability
of foreign representatives. Thus. the receiving States does not have
to show that it has taken "appropriate steps" to protect foreign
representatives; the nature and extent of the receiving State's
obligations remain iII·defined; there is no provision for compensa
tion for damages suffered. These are gaps which should be filled in
order to avoid disputes liable to disturb harmonious relations
between States or between States and international organizations.

Where a representative or agent of a foreign State or an inter
national official has been the victim of a crime, the receiving State
has a duty to restore the lost inviolability LIS soon as possible and
to prosecute the guilty persons. The receiving State may then find
itself in a dilemma: for instance, in a case of kidnapping, the roC'st
direct and surest means of restoring .he victim's inviolability may
be to yield to his kidnappers' demands, regardless of the conse
quences for the maintenance of order, the security of the State and
other domestic interests. On the other hand, to refuse the demands
may endanger the victim's physical integrity and even hi~ life.
International law does not impose any rule of conduct on the
receiving State in such cases, and it is better not to do so. In such
a situation the receiving State should remain free to act according
to the circumstances and the conflicting interests at stake. It cannot
be accepted that because of its duty to provide special protection
a government must give way to every demand made by the kid
nappers of a foreign representative. No social system could tolerate
an obligation carried to that length.

It is, however, important, in the interests of international rela
tions, to guarantee fair reparation in every case. The difficulties
involved in determining responsibility are practically insuperable.
It might therefore be advisable to consider a system of reparation
based not on reSponsibility, but on the principles of hospitality and
courtesy. Rather than engage in an awkward discussion or make
an embarrassing admission of responsibility, the receiving State
would undertake in all cases to compensate the sending State for
any damage to property or injury to persons, in accordance with
scales to be established. This obligation to make reparation would
also have the advantage of inducing the rec,~iving State to pay more
attention to preventive measures. In this sphere of preventive
measures and diligence in protecting foreign representatives, the
receiving State must be allowed to exercise its discretion freely.
Certainly the receiving State must exercise the necessary vigilance
and take any special measures required to provide foreign repre
sentatives with adequate protection; but it should not be thought
that in order to honour this obligation it must accede to requests
for protection which it considers unfounded or spend sums on
protection which place an undue burden on the national budget.
Conversely, protective measures should not be imposed on foreign
representatives against their wishes or unduly restrict their freedom
of action.

Canadian law

There are at present no special provisions in Canadian criminal
law concerning crimes against foreign representatives. Those
responsible for kidnapping the United Kingdom Trade Com
missioner at Montreal in 1970 were not prosecuted on criminal
charges, because they obtained a safe conduct to go abroad when
the Commissioner was released. It is stiIl possible that they may
be tried on charges of criminal abduction and illegal restraint if
they fall into the hands of Canadian justice.

As regards extradition, a treaty recently concluded between
Canada and the Unit~d States of America contains a provision
(article 4) under which the State to which application is made can
refuse extradition if the offence in question is of a political nature;
it is, however, also expressly provided that this clause shall not
apply to serious crimes against a person enjoying special protection

under international lnw.o Such a provision has the advantage of
allowing the States concerned to grant political asylum, while at
the same time excluding from the class of political offences proper
those indirect and specially grave political offences whose victims
are innocent foreigneni, and whose effects go far beyond the
framework of domestic politics and threaten international relations
as a whole.

Conclusion

The Canadian Government is in favour of an international con
vention designed to increase the stability of international relations
by protecting the inviolability of foreign representatives. It wishes to
assure the International Law Commission of its willingness to
collaborate in this project. It ~uggests that in order to achieve the
proposed purpose effectively, a convention of this sort should be
limited in scope and contain mainly deterrent elements, such as
severity of punishment and refusal of political asylum; it should
contain as few innovations and obligations as possible, so that a
large majority of States may quickly accede to it.

e Articl~s 3 and 4 of the treaty and list of offences reproduced in
1ll1emational Legal Mate/'ials, Washington (D.C.), vol. XI, No. 1
(January 1972), pp. 22 et seq.

Colombia

[Original text: Spanish]
[7 February 1972]

Colombia has not yet adhered to the Vienna Convention on
Diplomatic Relations of 18 Apri11961, or the Conventions on the
privileges and immunities of the United Nations and the specialized
agencies, adopted respectively by the General Assembly of the United
Nations on 13 February 1946 and 21 November 1947, and, in their
ab~ence, Decree No. 3135 of 1956 has been applied.a

Article 10 b of this Decree specifies the essential prerogatives,
which, .1ccording to practice and custom, havr. been granted to
diplomatic personnel, namely:

1. Inviolability 'of the person;
2. Inviolability of the home and of correspondence;
3. Immunity from criminal jurisdiction; and
4. Immunity from civil jurisdiction with the following exceptions:

(a) Whenever the diplomatic official renounces his immunity,
as plaintiff;

(b) In the case of actions in rem, including actions in personam
relating to an item of real or personal property located
within the national territory; and

(c) In case of act!> relating to a professional activity extraneous
to the functions of the diplomatic official..

There are no established legal opinions or judicial precedents on
the subject.

a Colombia, Diario Oficial (Bogota), 5 Febraury 1957, XCIIIrd
Year, No. 29275, p. 281.

b In addition to article 10 Legislative Decree 3135 contains the
following articles which the Secretariat feels may be of relevance:

Article 2. The granting of prerogatives and exemptions of a
diplomatic nature shall always be understood to be subject to the
observance of a system of the strictest international reciprocity.

Article 3. If the reciprocity that is invoked in order to obtain
any privilege not covered in this decree is not based on a conven
tion, the Government mayor may not grant it, according to
whether it coincides with its interests. Legislative rather than de
facto reciprocity may be required.

A/'ticle 4. The applica,tion of the system of international reci
procity pertains ~;olely to the Ministry of Foreign Affairs which,
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through its Protocol Division, may broaden or restrict specific
prerogatives, in those clises when the Government deems it
necessary, and settle lIny question which may arise over the inter
pretation of provisions contained herein.

Article 5. Commitments entered into by the Republic under
agreements on points identical or similar to those covered in this
decree shall not be affected by the provisions contained herein,
and, shall therefore continue in force for the term specified in
each agreement. When an extension is under discussion or a new
agreement is to be concluded, the provisions governing the matter
must be applied.

Article 6. No official of the Colombian Foreign Service may
demand in the country in which he resides greater privileges or
immunities than those granted to diplomatic or consular agents
accredited in Colombia.

Article 7. The granting of any kind of prerogatives, exemp
tions or immunities requires that the recipient shall meet the fol
lowing conditions:

(a) He is a duly accredited official;
(b) He is a nation21 of the State that appoints him and is

paid by its Government;
(c) He does not engage in activities other than his official

functions, for which he has not been accredited.
Article 8. The following classification is established for per

sons who under the preceding article may enjoy prerogatives, pri
vileges and immunities:

(a) Accredited diplomatic personnel, including: Nuncio and
Ambassador Extraordinary and Plenipotentiary; Internuncio,
Envoy Extraordinary and :Minister Plenipotentiary, Charge
d'Affaires by appointment, Charge d'Affaires ad interim,
Minister-Counsellor, Legal Adviser, Counsellor, First Secre
tary, Second Secretary, Third Se,~retary, Military, Naval, Air,
Civil and Specialized Attaches.

(b} Unaccredited diplomatic personnel, including any of the
above-mentioned officials in transit through the national
territory or on a temporary visit to the Republic, without being
accredited in Colombia.

(c) Consular personnel, including any of the following
officials; Consuls General, Consuls of first and second class,
Vice-Consuls and Consular Agents.

(d) International technical personnel, including non-Colom
bian officials belonging to international or technical assistance
organizations assigned to Colombia or contracted by the
National Government. For the granting of prerogatives the
chief of a technical office or representative of an international
organization shall have the same rank as the personnel enu
merated in (0) above, and the others, that of (e) below.

(e) Official personnel, consisting of non-Colombian office
employees in the official service of a diplomatic or consular
mission paid by the State to which the mission belongs and
engaged exclusively in its service.

(f) Service personnel, consisting of non-Colombian em
ployees in the domestic service of any of the members of a
diplomatic mission.
Article 9. Privileges and immunities are in general extended

to the family of the holder, defined as the wife, unmarried
daughters and sons under 21 years of age who reside with the
official and who do not engage in private activities for profit.

Article 18. For reasons of courtesy to the occupants, and at
the request of the chief of mission, a free police guard service may
be assigned to the headquarters ofeach foreign diplomatic mission.

Cuba *
[Original text: Spam'sh]

[22 August 1972]

1. Far from considering this a question of urgency and importance,
the Revolutionary Government of Cuba considers it unnecessary,
self-defeating and impractical, for the following reasons:

* These comments were received after the closure of the Com
mission's twenty-fourth session.

(a) It would be superfluous to undertake the study of a new
convention on diplomatic inviolability, since ihis question is amply
covered by other international conventions, under which it is the
host Government that is responsible for the proper protection of
diplomats accredited to the country.

(b) A convention containing nothing more than repressive
measures could not deal with or remove the economic, social and
political causes which give rise to the type of violence that it is
intended to eliminate.

(c) Taking the question from another angle, any convention that
might be adopted would have the opposite effect to what is intended
and would be quite useless. It would have the opposite effect because
its repressive tenor would stimulate violence instead of repressing it;
and it would be useless because few States would be in a position to
ratif).t, some because they do not wish to prejudice the institution
of asylum, which they consider just and suitable, and others because'
they do not wish to diminish the internal jurisdiction of the State,
since it is the State which is responsible for upholding the rule of
law.

2. Furthermore, it is obvious that, once established authority
begins to crack under the irresistable onslaught of a revolutionary
violence, a new convention will be quite useless; it will be simply u
deplorable attempt to gain the sanction of international law for
policies of terror ut'leas'hed against the national liberation movements
by tyrannical regimes that are alien to the people and are the lackeys
of imperialism,

3. For the reasons set out above. we categorically deny the im
portance and urgency of this que~tion, and we shall oppose the
adoption ofany kind of repressive convention that may ~ submitted
to the General Assembly.

Czechoslovakia

[Original text: English]
[25 April 1972]

Having in mind the ever more frequent criminal acts committed
against persons entitled to special protection under international law
and infringing thus in a flagrant Irtanner upon the inviolability of
such persons, taking into consideration that such criminal acts
prr..vent persons against which they are committed from discharging'
their functions and affect normal relations among States, having in
mind the progressive development of internatioml law and its
codification in accordance with the Charter of t~e United Nations,
the Czecholovak Socialist Republic considers it appropriate that the
International Law Commission should deal with the question of
protection and inviolability of diplomatic agents and other persons. "
entitled to :1pecial protection under international law as specified in
section Ill, paragraph 2 of resolution 2780 (XXVI) adopted by the
United Nations General Assembly on 3 December 1971.

\t the same time, it considers it appropriate that the Internationa~

Law Commission itself should decide when it includes, within the
possibilities, this complex of problems in its programme of work.

Denmark

[Original text: English]
[18 April 1972]

I. In is the opinion of the Danish Government that the obligations
of States as to the protection of diplomats and others are adequately
established in international law as codified in existing conventions,
such as the 1961 and 1963 Conventions on Diplomatic and on
Consular Relations.

2. For this reason, the present need seems to be not so much for
further emphasis on this obligation as for covering the situation
where the author of such crimes is apprehended in a third country.
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In the Danish view there is a similarity of purpose In this respect
with the purposes of the Conventions conciuded In the HlIgu" in
1970 lind in Montreal In 1971 on seiluro of aircraft and on unlawful
acts against the snfety of civil aviation, respectively.

3. Firstly, It would seem thllt thero is the same "International
element" in both types of cases. Tn the aviation conventions, tho
object of protection is the unimpaired communication between
countries lind peoples. In the present convention, the object is tho
communications lind relations between governments.

4. Secondly, thetc seems to be the slime need for tho mnjor elements
contained in tho aviation cunventlons, nalllely:

(Il) The establishment of a system of Internationlll co-operation
with a view to preventing or counteracting such crimes or to safe
g!ll\rding the victims;

(b) The establishment of a set of legal rules which will ensure tho
punishment of the authors of the (',ime, either by way of extradition
or through criminlll proceedings in the State in which they nrc
apprehended. In other words, rules which widen the possibility of
effecting extradition and oblige a State to adopt rules for inter
national jurisdiction in su~'h matters i

(c) The establishment of a basis for international condemnation
of sueh crimes and the creation of legal platform for moral (or
political) pressure on other States or organizations \..hieh might be
condoning the crimes.

S. In the light of the above considerations, representative5 of a
group of States tincluding Denmark) meeting in Rome in February
1971, elaborated l\ draft convention, generally referred to as "the
Romc l' aft .., of which the English text is enclosed.n In the view of
the Danish Government this draft, which closely follows the Hague
and Montreal Conventions, will constitute a suitable basis for
elaboration of a final draft convention, especially because the
provisions thel'ein regarding extradition, punishment and jurisdic
tion must be consirlered the maximum results obtainable by con
sensus among a majority of States. The following examples would
serve to illustrate this:

(a) During the Hague Conference it was amply demonstrated
that for various reasons a majority of States would not be able to
accept provisions for mandatory extradition. The balanced system
of extradition or punishment adopted by the Hague Conference and
likewise accepted in Montreal should be considered as the optimum
of what can be accomplished at an international conference.

(b) The question whethe;> the political motive behind the crime
should be disregarded and the act considen:d as a "common crime"
was a most controversial one in The Hague. A solution was found by
the words "without exception whatsoever" in article 7 of that
Convention (and of the Montreal Convention),

(c) A provision that a State which make!> extradition conditional
on the existence of a treaty shall consider the convention as sufficient
legal basis could not find acceptance. The actual wording (in article
8, paragraph 2) reads: "may at its option ... ".

6. The Hague Convention was adopted by 74 votes, with none
against, and 2 abstentions. On the last day of the Conference it was
signed by 50 States and has since been widely adhered to. In con
sequence hereof and of considerations such as those mentioned
above, the Montreal Conference generally agreed to adopt without
further discussion the rules on extradition, punishment and jurisdic
lion set out in the Hague Convention. It would seem, therefore, that
if the Hagues rules were to be disregarded in the preparation of a
new convention, this would tend to create unnecessary difficulties
on issues to which a widely acceptable solution has already been
found.
7. It has been said that the Hague Convention differs from a
convention on the protection of diplomats in that in the case of
hijacking it is inherent in the crime that the author moves out of the

a Sec "Working paper" below.

country where the crime Is committed or Initiated to some other
country, whereaS It Is typical of crimes nsalnst diplomats that tho
authors stn)' within the territory. In the DlInlsh opinion this Is not a
pertinent distinction, bcclluse the HaGue Convention also covers the
case of an lluthor being apprehended later In a third country, I.e. a
Stnte which has h',d nu formal connexlon with the actual crime.
Further, It should be borne In mind that the Montreal Convention
typically c~wers exactly the situation where the authors wlll stay
behind (but mllY at a later stage seek refuge In a third country).

8. Some Slates have parlle,llarly stressed that a convention should
be formulated In a manner that would not impedo a State In attempts
nt obtaining the release of the victim thrOUGh negotiations with
kidnappers or olher\Vi~o rnther than securing the arrest of the kid
nappers. It is the Danish opinion that, irrespec·t"t) of the wording of
a convention, a State would cJ virtue of the law 01' necessity be free
to take such action. If, however, it were possibie to include in tho
formuilltion of the convention text l\ satisfactory provision to that
effect, the Danish Government wo.:' J be ready to support it.

9. While, as stated above, the Danish Government finds the Rome
draft a suitllble basis for the drafting of a convention, some doubt is
felt about the advisability of allowing for the coverage of persons
under protection to be so wide as attempted in the draft.

WORKtNG PAPER

The Stafe~ Pm·ties to this COIll'eIlIl'OI/ ("Rome draft")
COl/sidering that acts of assault against persons of n certain

status seriously jeopardize the safety of these persons and may disturb
peaceful relations between States,

COl/sidering that the occurrence of such acts is a matter of grave
concern,

Mil/dful of their obligations according to international law to
protect by all appropriate means foreign persons of a certain status
present in their territories,

COl/sidering the urgent need for co-operation among States to
prevent such acts of assault and to punish the offenders wherever they
may be present,

Have agreed as follows:

Article 1

This Convention applies, in the case of offences directed against
persons who are nationals of a Contracting State or offences which
have taken place in the territory of a Contracting State, to kid
napping, murder and other assaults against the life or physical
integrity of those persons to whom the State has the duty, according
to international law, to give special protection and in particular:

(a) Members of permanent or special diplomatic missions and
members of consular posts;

(b) Civil agents of States on official mission;
(c) Staff members of international organizations in their official

functions;
(d) Persons whose presence and activity abroad is justified by the

accomplishment of a civil task defined by an international agreement
for technical co-operation or assistance;

(e) Members of the families of the above-mentioned persons.

Article 2

Each Contracting· State shall .ake all appropriate measures in
order to prevent and punish the offences described in article I.

Article 3

1. Each Contracting State shall take such measures as may be
necessary to establish its jurisdiction over the offences described in
article 1 not only when they are committed in its territory, but also
when they are directed against a person who is a national of that
Contracting State, irrespective of where the offences are committed.
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2. Each Contmcting State shall likewise take such measures as
may bo necessary to establish its jurisdiction over the offences in the
case where the alleged offender Is present in Its territory and it does
not oxtrndito him pursuant to article Sto nny of the States mentioned
in paragraph 1 of this article.

3. This Convention does not oxclude any crimlnnl jurisdiction
eKorcised in accordance with national law.

Article 4

The Contracting State in the territory of which the alleged
offender is found shall, if it docs not extradito him, be obliged,
without exception whatsoever and whether or not the offences were
committed in its territory, to submit the case to its competent
authorities for tho purpose of prosecution. Those authorities shali
take their decision in the same manner ns in the case of any ordinary
oUence of a serious nature \mder the law of that State.

AI·ticle S

1. The offences described in article I shall be deemed to be
included ns extraditable offences in any extradition treaty e:dsting
between Contracting States. Contracting States undertake to include
the offences liS extraditable offences in every extradition treaty to be
concluded between them.

2. If a Contracting State which makes extradition conditional on
the existence of a treaty receives a request for extradition from
another Contracting State with which it has no extradition treaty,
it may at its option consider this Convention as the legal basis for
extradition in respect of the offences. Extradition shall be subject to
the other conditions provided by the law of the requested State.

3. Contracting States which do not make extradition conditional
on the existence ofa treaty shall recognize the offences as extraditable
offences between themselves subject to the conditions provided by
the law of the requested State.

4. The offences shall be treated, for the purpose of extradition
between Contracting States, as if they had been committed not only
in the place in which they occurred but also in the territories of the
States required to establish their jurisdiction in accordance with
paragraph 1 of article 3.

Article 6

1. Contracting States shall afford one another the greatest
measure of assistance in connexion with criminal proceeding!>
brought in respect of the offences described in article 1. The law of
the State requested shall apply in all cases.

2. The provi!>ions of paragraph 1 of this article shall not affect
obligations under any other treaty, bilateral or multilateral, which
governs or will govern, in whole or in part, mutual assistance in
criminal matters.

.•. (filial clauses).

Ecuador

[Origillal text: Spallish]
[5 May 1972]

The Government of Ecuador, aware of the United Nations'
interest in devising appropriate measures to prevent the kidnapping
of diplomatic agents and to ensure adequate punishment of the guilty
when such offences occur, considers that there is a need for an
international convention on the subject as a first step towards the
development of an international penal code which will one day have
to be prepared in the permanent interests of universal justice.

Franco

[Original /(wt .. Frenrlll
[2 Mo)' J.972]

1. The French Government considers that it should first recall its
reservations on the actual principle of the possible preparation of a
new convention on the protection and inviolo.bllity of diplomatic
agents and other persons entitled to special protection IJnder inter
national law,

As the French delegation to the twenty-sixth session of the General
Assembly pointed out during the debate In the Sixth Committee
devoted to consideration of the report of the International Lnw
Commission on the work of its twenty-third session, the protection
of diplomatic missions and consular posts and members of their
staff seems to be properly provided for in international law." Such
protection is primarily the responsibility of the receiving Slate or
Stat..: of residence. Thus article 29 of the Convention on Diplomatic
Relations provides that the person ofa diplomatic agent is inviolable
and that the receiving State "shall take all appropriate slep~ to
prevent any attack on his person, freedom or dignity", Similar
provisions concerning consular officers are contained in article 40 of
the Convention on Consular Rclations and it goes without saying
that in this matter the Vienna Conventions are merely the expression
of general international Inw, so that the obligations nnd respon
sibility of States are no different in the absence of binding treaty
provisions.

Thus the legal obligations of Slates are well established, end the
problem is that of their effective application. It seems advisable not
to weaken the effect of existing rules by attempting to formulate
new ones.

2. The French Government has noted that the drafts submitted so
fat· for consideration by the International Law C\Jmmission (work
ing paper prepared by Mr. Richard D. Kearney (A/CN.4/L.182);1l
working paper submitted by the delegation of Uruguay to the Sixth
Committee C) relate more to international judicial co-operation than
to diplomatic law.

In this connexion too, the French Government has serious doubts
about the necessity and the advisability of a convention ofthis kind.
For the problem is very different from that with which States are
confronted in cases of hijacking of aircraft. For these cases it was
necessary to define a new offence since the hijacking of aircraft was
not covered by the law of most States. However, there can be no
doubt that kidnapping and illegal restraint are severely punished
everywhere, whoever the victims may be. Moreover, the activities of
aircraft hijackers are, in nearly all cases, international, since they
move from country to country, which justifies the existence of spe
cial rules on jurisdiction and necessitates strengthened and specific
international judicial co-operation. The case of kidnappers of diplo
mats is quite different, since these criminals do not usually take
asylum in another State except as the outcome of negotiations to
free their victims.

3. If it were nevertheless considered that there is a need-which the
French Government does not at present perceive-to prepare a con
vention on the kidnapping of diplomats, in order to be effective, the
new instrument should be acceptable to a large majority of States.
It would therefore be essential, first, that the scope of the proposed
convention should be well defined, secondly, that the solutions adop
ted should not be In conflict with the law orthe States invited to be
come parties to it, and Jastly, that the solutions should take account
of the fact that the object in view is primarily to ensure the safety
of persons who are threatened with kidnapping or have been kid-

n See Official Records of the General Assembly, Twenty-sixth
Session, Sixth Committee, 1253th meeting.

b To be printed in Yearbook ofthe Intemational Law Commissio1l.
1972, vol. II.

e Document A/C.6/L.822.
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napped and that, consequently, the freedom of action I,)f Statc:s to
protect such persons should not be hampered by carrying legal logic
too far.

4. As regards the first of the above-mentioned points, the Interna
tional Law Commission should first try to define the categories of
persons who would be entitled to special protection for the purposes
of the proposed convention. In the opinion of the French Govern
ment, since such n text will have implications for criminal law, this
definition should be extremely precise. There cnn be no question
here of referring, without further particulars, to international law
or to the duty of Stntes to give special protection to importnnt per
sons who are not expressly mentioned. Nor can Stnt~s be required ~o

apply the convention to persons protected by treaties to which those
States nrc not pnrties. Finnlly, even in the case of persons who have
It special status under a convention to which the State concerned is
n party, it is not ccrtnin that that status gives them an inviolability
similar te' that to which diplomats nre entitled nnd therefore justifies
the adoption ofsimilnr rules where they nrc concerned.

In nddition, the Commission should take particular cnre in defin
ing the acts to which the convention would apply. In the opinion of
the French Government, no attempt should be made·to define a new
offence. Kidnapping, murder and illegal restraint are, as has already
been pointed out, perfectly well known to national law, and States
might be reluctant to nccept a text which created special categories
for such crim~s according to the status of the victim. Hence no refer
ence should be made to the concept of an "intet'l1utional crime",
which is, moreover, difficult to pinpoint and to apply. In other words,
the purpose of the definition should be only to specify the offences for
which the mutual judicial assistance it is intlmded to estl\blish would
come into pIny. Its effect must not be to ma.ke the penalties for these
offences different from those imposed when the victim has no special
status. Moreover, if the Commission decides to study texts submit
ted, it will probably consider it advisable to verify that all the acts
mentioned as requiring the application of the convention are in fact
treated as criminal acts by the law ofall States Members of the Unitc~l

Nations. It will also, no doubt, consider that it is unnecessary to
bring international machinery of any kind into play for trifling in
fringements of diplomatic inviolability.

S. With regard to the actual substance of the proposed convention,
the French Government wishes to make the following remarks:

(a) Sincc, as has already been stated, the offence is not in itself of
an international nature and since persons committing it are only
exceptionally found on the territory of a foreign State, usually after
the commission of the act, there are far fewer reasons than in the
case of aircraft hijacking to make exceptions to the basic principle
of the territoriality of criminal law. In addition, account must be
taken of the fact that the courts of a State other than that in which
the crime was committed will have less information and evidence at
their disposal in the case of a crime against a diplomat than in the
case of unlawful seizure of an aircraft. If it were intended to request
States to establish their jurisdiction over such acts--a point on which
the French Government makes every reservation-it would obviously
not be possible to create as many Cases subject to jurisdiction as are
provided for in the Hague Convention.

(b) The French Government could not accept a text which did
not reserve the principle of the expediency of prosecution. The only
obligation which could possibly be considered is that of referring the
case to the authorities competent to institute criminal proceedings.

(c) The convention should also, in the provisions relating to
extradition, respect the principal that the political or non-political
nature of the offence may be taken into account for extradition
purposes. Any convention which precluded the possibility of refus
ing extradition for a political crime would be contrary to the basic
principles of the law of many States and, for that reason, would not
secure a significant number of ratifications.

(d) It is quite clear that if States which do not make extradition
conditiunal on the existence of a treaty had to extradite for the acts
referred to in the proposed convention (subject to the reservations

indicated in the preceding paragraph), the convention would have
to serve as an extradition treaty for States which make extradition
conditional on the existence of such a treaty.

(e) The Freneh Government considers thnt ifthere are to be pro
visions relating to mutual assistance in the sphere in question, they
can relate, ns in nil conventions on internationlll judicial co-oper
ation, only to punishment and not to prevention.

6. Finally, the French Government believes the Commission will
be aware of the fnct that this is nvery delicate matter which sometimes
calls for the ado?tion ofsolutlons that emerge only nt the time of the
event. It should therefore be careful not to cast its draft in inflexible
terms which might tend to defeat the object in view.

Inm

[Or"c""al te.W" Frellch]
[1S Marcil 1972]

1. Consideration of the question of the protection of diplomats
by the International Law Commissi'Jn and the Sixth Committee of
the General Assembly has mnde it possible to reaffirm the importnnce
of the basic rule of diplomatic law, namely that concerning the
inviolnbility of diplomatic premises and the respect due to the per
son of the diplomat.

2. Demonstrations of violence against diplomats might paralyse the
smooth operation of inter-Stnte relations. In order to perform his
functions, the diplomat must be protected from any hostile act by
any person whatsoever.

3. The Imperial Government of Iran endorses the idea that the
International Law Commission should prepare a drJft international
convention designed to strengthen the means of protection provided
for under international instruments now in force.

4. It seems advisable to leave it to the International Law Commis
sion to reconcile the need to complete the study of the questions to
which it has already accorded priority and, given the importance of
preparing a draft convention on the protection of diplomats, the
need to submit such a draft to the General Assembly at the earliest
possible date.

Israel

[OrlCbwl text.' Englis"]
[29 Marc" 1972]

In its broader context, the protection of missions-whether per
manent or temporary-to international organizations cannot be
separated from the problem of the protection of diplomatic missions
in general. Although details may vary in accordance with the partic
ular stipulations of "headquarters agreements" and analogous
instruments, the basic elements of the law are common for all the
.epresentatives of a foreign State-diplomatic or consular-on the
territory of the host State with its knowledge and consent. The Gov
ernment of Israel is constrained to emphasize this at the outset,
since several of its missions abroad have been the objects of delib
erate and politically motivated attacks, and likewise several members
of its foreign service or their spouses have been killed or injured as the
result of those attacks. Others have been the victims of criminal
attacks which were probably on the whole devoid of particular
political motivation.

In this connexion the Government of Israel has noted that the
International Law Commission in 1971, after a Series of fatal
attacks on diplomats had taken place in different parts of the world,
has reaffirmed in strong terms the obligation of the host State to
respect and to ensure respect for the person of individuals concerned
and to take all necessary measures to that end, including "the pro
vision ofa special guard ifcircumstances so req uire "(draft articles on
the representation of States in their relations with international
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orgnnizntions. nrticle 28. commentnry, pnrn. 31\). It is nccessnry to
recnll from time to time in lInnmblguous terms the fllndnmentnl
chnracter of this rule, which Is and must be the dominant principle.
The possible weakening of it. implicit in the doctrine advanced in
section S, chapter vr, of the working paper prepnred b~' the Secretary
Genernl entitled SlIl'I'e.l' ofll//ernatlol/ull.all' b seems to go too far In
its search after "even-hnndedness". Some of its propositions must,
therefore, be suhjcct to very close scrutiny before they can be accept
ed ns positive internntionallnw.

In its appreciation of the position in law. the Government of
Israel proceeds from the view thnt it is nn uncontroversinl rule of
public intcmntionnllnw thnt Stntes hnve n primary and fundamentnl
obligation to secure the snfety of all alien persons or property
within their lerritory, and to ~o so both by preventive and repressive
action. and that this rule applies with even greater cogency to foreign
diplomatic personnel. considering that it is mainly through the
medium of diplomntic contacts thnt a penceful coexistence ofnations
is possible.

The first obligation of the receiving State obviously relates to the
tnking of preventing mensures. and its responsibility is engnged
whenever it hns neglected to take all reasonable measures for the
prevention of offences and dnmnging action. Such preventive action
presupposes appropriate bilateral contacts and a sympathetic con
sideration of complaints, purtieulnrly those that are mnde after
warnings or threatening communications are received, or prior
attacks on nationals of the sending State, its institutions or any
object symbolic of its international presence (exhibitions, ships,
emblems. etc.) have taken 1'1nee. The authorities of the receiving
State will have to inform foreign representations of any advance
knowledge they may have in this respect. In a number of countries
the shortage of police and security personnel and the risks which
this entails are frequently to a large extent overcome through modern
technical means of crime prevention and of security for persons and
premises. Although it would seem obvious. it appears that it would
be timely to recall to host Governments that they are under a general
obligation to facilitate the installations of technical devices of this
kind should a diplomatic mission consider this necessary for its own
security. This is not a matter which can be left to the exclusive init
iative of the authorities of the host State.

As matters depend on local conditions, it is difficult to generalize
as to the nature of the preventive measures to be taken; they may
range from police screening of the surroundings of diplomatic
offices and living quar:'ers. protection of diplomats and members of
their families therein and when moving about the receiving State,
to the control of mail deliveries to their address. up to permitting
diplomatic personnel to carry arms for their personal defence or
allowing their protection by armed guards on their premises. Atten
tion is drawn to certain local provisions for the establishment of
security zones around foreign diplomatic or consular offices. The
instances set out in this paragraph are, of course. illustrative only.

Obviously, police measures of protection must not interfere with
bOlla fide visitors approaching and entering diplomatic premises.

No less important are deterrent measures, including the mainte
nance of a system of law adequate to deter acts of violence, and of
police and other forces adequate for the protection required. Failure
to exercise due di1i;,ence to afford protection, is wrongful. Part of
deterrent action is penal retribution for criminal interference with
diplomatic or consular activities, either on peilnanent or on special
mission. including verbal or ,gestured insult. An appropriate punish
ment based on general guidelines and without givmg consideration
to the plea in attenuation that the a(~t was a political crime, is part

1\ Official ReeD/'ds 0/ tire General Assembly, Twellty-sixth Session,
Supplement No. 10 (A/8410/Rev.l). p. 27 (Yearbook o/the Ill/ema
tional Law Commission, 1971, vol. II (Part One), document A/841O/
Rev. 1, chap. II, D).

b See Yearbook 0/ /he Ill/emational Law Commission, 1971, vol. II
(part Two), document A/CNA/245,

ofdoing justice in these mailers, the object being not only to lnllict
on the accused a punishment commensurate with the fate of the
indlvidunl victim of his crime but nlso to ensure the security of the
service. Here too justice must be done, and. moreover, it must be
patent to the public that justice is being done. It is an obligation of
the public prosecutor-whntever otherwise the procedure in penal
matters-to wntclt from the beginning and until the exhaustion of
menns of appeal. Ihnt the perpetrators of crimes ngainst foreign
States. the diplomatic nnd consular representntions thereof, nnd the
stuff attached thereto. be prosecuted without delny, nnd any sentence
duly imposed and cnrried out.

In cnse the perpetrator of a crime of this kind is not a nntional of
the receiving State, a case for extradition may nrise, nnd the insertion
of nn approprinte regulation in terms of international obligation is
urgently called for. It might be useful if the Internationnl Law Com
mission were to draw up minimum standards of pennI retribution to
indicate in this way too the stnndards of responsibility of the
receiving State and its providing for diplomatic security.

This Government hns noted that the International Law Commis
sion proposes tnking up the subject of the protecti.:>n and inviolability
of diplomatic agents and other persons entitled to special protection
under internl\\ional law at its twenty-fourth session (1972). It is
looking forward with interest to the progress which the Commission
will report.

Jnmaicn

[Orlginal text: Englr'sh]
[23 March 1972]

It is an established principle of internationallnw that the person
of n diplomatic agent is inviolable. This principle wns codified by
the Vienna Convention on Diplomatic Relations, article 29 of which
provides as follows:

"The person ofa diplomatic agent shall be inviolable. He shall
not be liable to any form of arrest ordetention. The receiving State
shall treat him with due respect and ~nal1 take all appropriate
steps to prevent any attack on his person, freedom or dignity."
In recent years the conscience of the world has been indignantly

aroused by the frequent violations of Ihis principle within the par
ticular context of the kidnapping, violent a&sault, murder, and other
outrages directed at the person of diplomatic agents or other
representatives within the international community having special
protection under international law. So far, the means by which the
principles codified by artIcle 29 of the Vienna Convention are trans
lated into practical effect. have been left entirely to the host State
within which a diplomatic representative may for the time being be
present. Events have proved that there exists a very serious hiatus in
the protective arrangements affecting diplomatic representatives,
so far as these arrangements derive from existing international
instruments and are translated into national legislation. It is well
known that, so far as violations have in the past been directed
against diplomatic agents. the offenders have, in the majority ofcases,
escaped with impunity by the simple device of getting away from the
jurisdiction within which the acts took place.

n is the view of the Government of Jamaica that any study which
the International Law Commission may give to the matter, with a
view to affording wider protection to diplomatic agents, etc., must
include the possibility or feasibility of concluding an international
instrument which should have the widest possible application among
the nations of the world; which instrument would have, inter alia,
the following basic features:

I. Declaring as an offence under international law the kid
napping, murder, violent assault or other serious acts directed
against the person of a diplomatic agent;

2. Making it an obligation for contractingparties to the instrument
to extradite an offender to the jurisdiction where the offence was
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committed: fniling cstrndition, for the conlmcting l1al't)' concerned,
to have the otl'ender allproprintely tried lind punished in nccordance
with its own Inws: lind

3. It shoultl be possible 1'01' nil Stiltes to become lllll'ties to the
instrnment.

[O/·/):ll1crll('.\'I,' l:'/Igllshl
[25 .-If/I'li 19721

The Govcrnment of Japan shares the concern expressed by many
States in various forums of international organizations over recent
incidents involving ollences agninst the person of diplomatic allents
and other person3 entitled to special protection under international
law and internntional conventions. Such oll'enecs will seriously
nllect not only the friendly relntions nmong States concerned but nlso
the interests of the international community ns a whole. The Govern
ment of Japan believes that some eITective international mensures
should be taken to prevent the recurrence of such ncts. It welcomes
the nction taken by the General Assembly of the United Nntions.
A thorough study of the question by the International Lnw Com
mission could be very useful, and it supports in principle that the
Commission prepare n set of draft nrticles dealing with oITences com
milled against diplomats lind other persons entitled to special
protection under internntionlll Illw. The Government of Japnn is
prepared to give its full co-operation to the work of the Com
mission.

Tne Government of Japan transmits herewith some of its pre
liminary comments on the question which the Commission is
invited to tllke into IIccount in considering 1I future draft convention.

1. Persol1s to be protected

In studying the contents of lin internationl1l instrument on the
subject, careful consideration should be givcn to thc definition of
persons for special protection under a future internl1tionl1l ins
trument. It must be decided whethcr the persons who would be
given specil11 i1rotection should include pcrsons other thlln diplomats
and consular lIgcnts lind, if so. whllt other persons should be
included.

The Government or Japan is of the view that the list of persons
for special protection should be restrictive. The list should be
decided in the light of recent trends which show that the offences
against diplomatic and consular agents have been, in the main.
politically inspired or for extortion purposes. A future convention
should therefore deal only with those persons who lire to be con
sidered especially valuable for political extortion and for publicity
purposes. namely, Heads of State or Government, mcmbers of
imperial or royal families, memuers of Cabinet. and other high
ranking government officials of ministerial rank, diplomats and
consular a!l~nts.

2. Offellce

(a) Acts, such as murder or kidnapping of diplomatic agents and
other persons entitled to special protection under internationalla\V,
if committed with the intention of extorting anything of value, of
releasing offenders or alleged offenders, or changing important
governmental actions or policies, should be made offences and
punishable.

(b) Attempt to commit above-mentioned acts and participation
as an accomplice should also be made punishable.

(c) It is considered to be necessary that a contracting State shall
make the offence punishable if the offence is committed within its
territory, or when its national committed the offence. Scrious study
should also be made of the necessity of making an offence punishable
of which its national is victim.

(d) It is believed to be necesslIry that a provision be included in the
draft to the effect that the offence should be made severely
punishable.

(t') Cnrcflll sllldy shollld be made whether it is lIdvisl1ble to
qUl1lify the oUence liS nn "intcrlllltionl11 crime", 01' n "crime allninst
the Inw of nntions" in view of Ihe vnriolls concepts I1ttnched to the
terms.

3. J"l'lsdlcllol/

A contl'llcting Stnte shollid be obliged to take such measureS liS

may be necessnr)' to cstl1blish its jurisdiction over the oUence when:
«(I) Ihe oITence is committcd in its territory, (iI) its nntionnl has com
mitted the oUence .lIld, subject to the comment in parngrnph 2 (c)
nbovc, (c) its nntional is the object of Ihe ollence. It should nlso be
permitted to estnblish its jurisdiction when the nlleged oITender is in
its territory nnd it docs not estrndite him to any Slnte esercising its
jurisdiction undcr (n), (b) nnd (c) of the present pnragrnph.

4. PoU'lcnl offellce

The Government of Jnpan docs not believe it necessary to
include in the drnft nrticles II provision to the eITect that the offence
shall not be considered as a political oITence.

On the other hl1nd, it is considered essential that a future con
vention on the subject should include a provision requiring a
contracting State in whose territory an alleged offcnder is found to
extradite him, or. if it docs not extrndite him and ifUhns cS((lbllshed
Us j"l'lsdlclloll, to submit the case to its competent authorities for the
purpose of prosecution.

KuwaIt

[Orlglllni '1.'.\",' EIIl!Ush]
[.5 Aprl/ 1972]

Diplomllts enjoy the spedl11 stl1tus of being representatives of
foreign sovereign Governments in the receiving State. lind this
Sllecil1l stli.tus hilS been granted to them by custom and by inter
national law. Th<: receiving State, by accepting the appointment of
the diplomat in its territory, is under a duty at the same time to
provide him with the necessary protection in order that he may
exercise his functions as a representative of a sovereign State.

The duty to protect accredited diplomllts has been implemented
in the Vienna Convention on Diplomatic Relations. and lIrticle 22,
paragraph 2. of the said Convention imposes upon the receiving
Slates the spccial duty to take all IIppropriate steps to protect the
premises of the mission, etc.• while article 29 of the same Convention
provides that the receiving State shall take all appropriate steps to
prevcnt any attack on the frecdom or dignity of the diplomatic
agent.

Although these articles may seem comprehensive in providing
the necessllry protection for the premiscs of the mission and the
.,erson of the diplomatic agent, they nevertheless contllin ambiguous
terms which arc open for different interpretations. The major
ambiguity lies here in the term "appropriate steps". What is meant
by "appropriate steps"? Who decides whl1t is "appropril1te", the
receiving Stllte or' the scnding State? A protection may seem ap
propriate in the opinion of the receiving State. On the other hand,
it may seem inappropriate in the opinion of the sending State. Is the
receiving State bound to conform with what the scnding State may
regard as an appropriate step for the protection of its mission or its
diplomatic agent in the receiving State?

Owing to the recent escalation of unjustified acts of violence com
mitted by political groups in vllrious capitals against certain identified
diplomatic missions and the kidnapping of their personnel for the
purpose of holding them as hostages in furtherance of political
demands (Which has often resulted in their humiliation if not their
murder), the International Law Commission should give this matter
its urgent consideration in order that a first phase solution could be
achieved through the Commission while the second phase could be
achie,,·: with the willingness and co-operation of the Member
States of the United Nations.
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The Government of tho State of Kuwnlt Is of the view tbat the
Intematlonal Law Commission should endeavour to provide a
clear interpretatioa to the above-mentioned nrticles, namely,
article 22, paragraph 2, and article 29 of the Convention on Diplo
matic Relations so that adequate protection will be constantly
ensured by the receiving State.

Furthermore, the International Law Commission will be well
advised to request or Invite Member States of the United Nations
to provide adequate legislation in their Internal laws for a more
severe punishment of offenders who nrc guilty of committing any
acts of violence or humiliation ngalnst diplomatic personnel or
interference with or destruction of diplomatic premises. In addition,
rewards should be offered to any person giving any information
leading to the arrest and conviction of the offenders. Such rewards
will encourage citi2ens of the receiving State to co-operate with the
authorities in the apprehension of such offenders.

In conclusion, the Government of the State of Kuwait would like
at this stage to pledge the continuance of its maximum ability of
protection of diplomntlc premises and personnel on its territory
whenever humnn and economic resources are available, on the
condition that Kuwait missions and diplomats in foreign States
enjoy the same standard of protection on a reciprocal basis. Further
more, the State of Kuwait is pleased to note that during its 10 years
of independence, not n single incident has ever occurred in Kuwait
against any diplomatic mission or personnel accredited to it. The
sense of security enjoyed by diplomats in Kuwait stems from our
belief thnt diplomats should not be denied the right of self-security
which they are entitled to, nor the necessary freedom to exercise
their duties in order that peace and security shaH prevail in inter
nationnl diplomatic relations.

Madagascar

[Origillal text: Frellch]
[2 May 1972]

1. The Vienna Conventions on Diplomatic Relations and
Consular Relations-to which Madagascar has acceded-require
the receiving State to take all "reasonable" or "appropriate" steps
to prevent any attack on the person. freedom or dignity ofa diplomat
or on his private residence, property or correspondence.

In the matter of offences against diplomats, with which we are
concerned, Malagasy criminal law contains two kinds of provisions:

(a) The special provisions of article 3S of Law No. 52-29, of
21 February 1959, as amended, make offences committed in public
against an ambassador, minister plenipotentiary, envoy. charge
d'affaires or other accredited diplomatic agent liable to the same
penalties as offences against, or insults to, the President of the
Republic or the Governmcnt. Diplomatic agents thus enjoy special
protection.

(b) The general provisions of the Penal Code and the special
criminal laws punish all such offences committed on Malagasy
territory, though the fact that the victim has the status of a dip
lomatic agent does not constitute an aggravating circumstance.

The application of these rules, which are adequate in internal
law. has not given rise to any difficulty so far.

2. A ncw form of criminality has recently made its appearance in
some States: the taking of diplomats as hostagcs for the payment of
a ransom, the release of political prisoners or the execution of an
order given to the Government of the receiving State.

The Governments thus attacked have found themselves in a most
embarrassing position. They have been faced with the choice of
yielding to blackmail and so violating their own Jaws and the
constitutional principle of the separation of powers, or refusing to
make any concession and coming into conflict with the sending State
of the diplomat concerned, especially where the threat has been
carried out.

The decisions taken have differed from State to Stnte, but are
based either on considerations of pure expediency, or on a position
of principle In which domestic policy takes precedence over foreign
policy or vice versa.

The problem is obviously of n political nature and any solution
must depend on a number of factors (the constitutional system, the
strength or weakness of the receiving Government, the Intensity of the
economic and politir.al pressures on It, etc.) i it seems open to question
whether an international convention on the subject would have any
practical value.

3. States have two possibilities open to them:
(a) To provide that in all circumstances the protection accorded

to diplomats is nbsolute and must take precedence over all other
considerations. This thesis is untenable. for its application would
lead to a recurrence of attacks on diplomats, their purpose being
assured of success.

(b) Conversely, to declare that no Government will yield to
blackmail. This would certainly provide a deterrent calculated to
discourage the perpetrators of attacks and, indirectly, to promote
the protection of diplomatic agents. In the present State of inter
national society. however, it must be expected that many States will
prefer to uphold the principle of freedom of action, if only in order
\0 have more influence on the action of their neighbours.

4. What. then, would be the content of the new international
convention?

It could, of course, recommend that measures be taken for the
preventive protection of diplomatic agents. That is a matter for the
authorities responsible for security and the administrative police.

It could also establish, on the lines of the Hague Convention for
the Suppression of Unlawful Seizure of Aircraft, an international
jurisdiction, each State undertaking to punish seriol!S offences
against diplomatic agents wherever committed, subject to extradition
where appropriate.

Lastly, it could define the categorjl of persons for whose benefit
exceptional measures would be taken.

These are relatively minor points compared with those set out in
paragraphs 2 and 3 above.

They might usefully be submitted to the International Law Com
mission for consideration, however, since in its work on State res
ponsibility it will in any case have to state an opinion on the question
of the international responsibility ,.f States which give their con
stitutional and legislative rules precedence over the principle of
absolute protection of diplomatic agents. This seems, in fact, to be
the real heart of the matter.

Netherlands

[Original text: English]
[20 April 1972]

1. The Netherlands Government has carefully considered the prob
lems involved in the preparation of a draft convcnt.ion on the pro
tection and inviolability of diplomatic agents and other persons
entitled to special protection under international law. It may be
recalled that, in a letter to the President of the Security Council of
5 May 1910,B the Netherlands Government expressed its concern
at the increasing number of attacks on diplomats, stating as its view
that attacks involving the person, freedom or dignity of diplomats
could lead to situations which might give rise to disputes which in
turn might even constitute threats to international peace and secu
rity. On that occasion the Netherlands Government observed that

n See Official Rpcords of the Gelleral Assembly. Twellty-/ifth
Sessioll, Supplement No. 10 (A/SOlO/Rev.!), p. 2 (Yearbook of the
International Law Commission, 1970, vol. II, p. 213, document
A/SOlO/Rev.!. chap. I, sect.F).
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from ancient times peoples of all nations have recognized the status
of diplomatic agents, whose immunity and inviolability have clearly
been established by time-honoured rules of international Jaw.

2. The latter point is one of mnjor importance. During the discus
sions on the subject in the SiKth Committee of the General Assembly
at its twenty-siKth sesslon,b many delegations drew attention to the
eKisting codification of the host State's duty to protect the inviol
ability of foreign diplomats who arc on official missions in its terri
tory (see article 29 of the Convention on Diplomatic Relations,
article 40 of the Convention on Consular Relations, article 29 of the
Convention on Special Missions; sec also articles 28, 59 and M
of the International Law Commission's draft articles on relations
between States and international organizations C). The very fact of
its codification underscores the eKistence of the obligation of host
States under international law to take "all appropriate steps" to
protect foreign diplomats on official missions in their territories
against attacks involving their person, freed own or dignity. This
obligation entails the responsibility for host States to take all reason·
able measures to prevent and punish such acts.

3. It may be wondered whether it is necessary, or indeed feasible
to lay down any further rules and to draft a special convention under
which States (not only the host States of threatened diplomats) agree
either to prosecute or to e:<tradite persons in their territory who have
committed such acts of violence against foreign diplomats. The
Netherlands Government has carefully considered the matter. There
are two sides to the medal: the question is not only how to prevent
threats to the freedom and security of diplomats, but also how to
bring a diplomat to a place of safety with the least delay once an
actual attack involving his freedom and security has occurred. In
this respect two conflicting responsibilities rest upon the host State
of a "kidnapped" diplomat which is a party to a new convention
establishing the obligation in principle either to prosecute or to
eKtradite a diplomat's captors. Its obligation under the new con
vention envisaged may come into conflict with its primary obligation
as a host State under general international law to take "all appro
priate steps" to protect the diplomats on official missions in its
territory. It may be opportune for the State to negotiate with the
captors and agree to their conditions (e.g. payment of ransoms, free
conduct out of the territory) to secure the diplomat's release. This
should be left to the discretion of the State, and to the Netherlands
Government it seems essential that any new convention of the kind
envisaged clearly leave to the State parties the option to negotiate
with and agree to the demands of the captors if they deem such a
course advisable. In this respect the following text of article 7 of the
draft convention submitted by Uruguay

"The course to be followed in dealing with acts of extortion in
connexion with the kidnapping or detention of one of the persons
referred to in article 1 of this Convention shall be left to the dis
cretion of the State concerned and shall in no case give rise to
international responsibility." d

would seem misleading: the responsibilities of host States under
existing general international law should on no account be lessened,
so any new convention should offer certain possibilities of "escape"
in respect of the obligation "to prosecute or to extradite".

4. If a convention were to be drawn up under which States were
obliged in principle either to prosecute or to extradite persons in

b See Official Records of the General Assembly, Twenty-sixth
Session, Sixth Committee, 1256th-1264th meetings.

c Articles 28 and S9 of the draft articles on the representation of
States in their relations with international organizations: Official
Records of the General Assembly, Twenty-sixth Session, Supplement
No. 10 (A/8410/Rev.1), pp. 26 and 43 (Yearbook of the International
Law Commission, 1971, vol. II (Part One), document A/8410/Rev.l,
chap. II, D); article M of the draft articles on observer delegations
to organs and to conferences: ibid., p. 61 (ibid., docu
ment A/841O/Rev.l, chap. II, annex).

d Document A/C.6/L.822.

their territory who have committed offences against foreign diplomats,
the Netherlands Government holds the view that it shoulc\ satisfy
the following conditions:

(a) The convention should be of a world-wide nature and should
be open to all States to ensure the widest possible participation.

(b) The subject matter of the convention should not include all
possible acts of "terrorism", but should be restricted to acts of vi
olence (e.g. kidnapping, murder, assault resulting in serious bodily
injury) against persons protected under international law. The group
of persons protected (foreign diplomats, their families and staff),
as wen as the basis of the jurisdiction of the State parties in respect
of the offenders, should be clearly defined.

(c) As stated above, a convention of this kind should in no way
weaken the eKisting obligation of host States under international
law to protect the foreign diplomats on official missions in their
territories Contracting States should retain the option to negotiate
with kidnappers of a diplomat and to agree to their demands to
ensure the diplomat's safety and obtain his release.

(d) The rules effectuating the "either prosecute or eKtradite"
system in the convention envisaged should not differ to any great
eKtent from those laid down in two recently established conventions
in this field, i.e. the Hague Convention for the Suppression of Un
lawful Seizure or Aircraft of 1970 and the Montreal Convention for
the Suppression of Unlawful Acts against the Safety of Civil Avi
ation of 1971, which after long deliberation have proved acceptable
to a large number of States. Under these Conventions the "offence"
is considered as an "ordinary offence of a serious nature" for pur
poses of prosecution (article 7), but for purposes of extradUlon the
conditions in eKtradition treaties and in the national laws of the con
tracting States prevail (article 8). Consequently, a State like the
Netherlands, whose Extradition Act does not allow eKtradition in
cases of "serious misgivings whether the government requesting the
extradition would not prosecute the accused for reasons of his race,
religion, nationality or political conviction" c would retain the op·
tion not to extradite the offender in such an event, and the Nether
lands Government deems this an essential condition in any conven
tion of this kind.

(e) A clause should be added under which the States parties agree
to submit any dispute arising from the interpretation and application
of the convention to arbitration or to the International Court of
Justice.

5. To summarize, the Netherlands Government believes that the
convention envisaged should perforce offer certain possibilities of
"escape". Though this may cause one to wonder whether such a
convention would constitute a really effective remedy against attacks
on diplomats, the Netherlands Government would not in principle
oppose the drafting of a convention, provided that the conditions
put forward in the foregoing are fulfilled.

o Netherlands, Staatsblad van het Koninkrijk der Nederlanden,
The Hague, 1967, No. 139.

Niger

[Original text: French]
[22 February 1972]

The Government of the Niger has noted with deep concern the
events which in recent years have endangered the lives of diplomats
and consuls of several countries, and which have in some cases had
tragic consequences. It totally condemns such acts, which violate a
tradition that is universally respected, even in time of war. Accord
ingly, it ap proves any initiative which may be taken by the inter
national community to ensure the safety ofdiplomats on assignments
and affirms its readiness to sign any convention prepared for this
purpose. However, it has no specific suggestions or proposals to
make in this regard to the International Law Commission.
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Norway

[Origillal text: ElIgh's1l]
[14 April 1972]

The NOfwesian Government has viewed with grave concern the
deteriorating situation during the past few years with regard to such
crimes as assaults upon and kidnapping of diplomats and consular
officials in certain countries. These crimes against persons entitled to
special protection under international law-which on several occn
sions resulted in a tragic loss of Iife-constitute a serious threat to
normal diplomatic activities and a considerable curtailment of the
freedom of movement of these persons.

The Norwegian Government has therefore noted with satisfaction
that the United Nations General Assembly, in its resolution 2780
(XXVI) of 3 December 1971, has requested the International Law
Commission to study this important problem and submit proposals
for an international convention regarding crimes against diplomats
and consular officials.

However, since it is of the opinion that these crimes are in most
cases closely connected with the internal political, economic and
social conditions prevailing in the countries concerned, the Nor
wegian Government is somewhat doubtful as to whether such crim
inal activities can be effectively counteracted by means of a new
international instrument. It should be recalled in this connexion that
international rules aiming at the protection of diplomats and con
sular officials already exist. Among the most important of these rules
are article 29 of the Convention on Diplomatic Relations and
article 40 of the Convention on Consular Relations. Moreover, such
crimes against persons entitled to special protection under interna
tional law are in most countries considered serious breaches of the
law. It seems that much could be achieved through a more vigorous
and strict law enforcement in each country when such crimes occur.

Should the International Law Commission, after further study of
this question, reach the conclusion that a new convention is called
for, the Norwegian Government would suggest that this convention
be formulated in such a way that it wiII ensure the largest possible
international support and approval. For this purpose, the convention
should not include rules which are too comprehensive and detailed
as regards the obligations incumbent upon receiving countries as
well as third countries which might conceivably become involved.
Each individual country should to the largest extent possible be free
to solve the problem in its own way and be given the opportunity to
complete the often delicate negotiations and manmuvres which such
crimes necessitate.

On the other hand, the categories of per;ons entitled to protection
should not be too restrictive. The development of international co
operation since the Second World War-especially in the technical
and economic fields-makes this necessary. A wide definition of the
categories of persons entitled to protection would also help ensure a
larger measure of international support for the convention.

Furthermore, the Norwegian Government considers that serious
attacks on diplomats should probably not be viewed as a political
crime, for this could entail certain consequences as far as the ques
tion of political asylum and extradition is concerned.

Rwanda

[Original text: French]
[4 May 1972J

Under the Vienna Convention on Diplomatic Relations, partk
ularly articles 29 to 40, the receiving State must take appropriate
steps to ensure the protectipn ofdiplomats so that they may discharge
their functions efficiently. Actually, it would be difficult for a diplo
matic agent to exercise his functions if he were subjected at any
moment to measures incompatible with the diplomatic privileges and
immunities that he should enjoy in the territory of the State in which
he resides.

In this connexion, the Government of Rwanda wishes to draw
the attcntion of the States Members of the United Nations to the
distressing subject of the abduction of diplomats. This highly
rcgrettable situation, which is prevalcnt in certain countries, may
wcU spread throughout most of the world unless the States parties
to the Convcntion on Diplomatic Relations which expcrience cases
of abduction mete out cxemplary punishment to the offenders.

In addition to the abduction of diplomats and other acts incom
patible with diplomatic privileges and immunities, the Government
of Rwanda wishes to draw attention herc to another important
qucstion that may arise in the event of the severance of diplomatic
relations. The Governments of receiving States should bear in mind
that, where relations between States are severed, the principles of
respect for the human person and the right to life continue to ap
ply nonc the less to diplomatic agents. They should therefore ensure
the protection of the persons concerned as far as the point of depar
ture from the State of residence to the sending State. Appropriate
steps should also be taken to protect the premises of the former mis
sion. Furthermore, the ransacking of such premises which, in cer
tain countries, follows the decision to sever diplomatic relations is
a matter of great concern to sending States, because, in the final
analysis, there can be no justification for such acts.

In conclusion, the Government of the Rwandese Republic con
siders that respect for, and the application of, the principles set forth
in the Convention on Diplomatic Relations would solve the prob
lem of thc protection of diplomats, since that Convention sets forth
both the obligations and the rights of diplomatic agents, the sending
State and the receiving State.

Swedcn

[Original text: English]
[10 April 1972]

The Swedish Government, which is concerned about the increas
ing rate of acts of violence directed against diplomats and other
official representatives, recognizes the importance of examining ways
and means to prevent such acts. It welcomes therefore the initiative
taken within the United Nations to study this matter. It is generally
recognized that States, according to international law, are obliged to
afford special protection to diplomats and certain other official
representatives. This principle ofgeneral international law is reflected,
for instance, in article 29 of the Vienna Convention on Diplomatic
Relations which imposes upon States the duty to take all appro
priate steps to prevent any attack on a diplomat's person, freedom
or dignity. If this obligation is not fulfilled, the State may be held
responsible under international law. The obligation to protect is thus
clearly laid down in article 29 of the Vienna Convention. The prob
lem is that, particularly during the last few years, the protective meas
ures taken have not always been sufficient to prevent tragic acts of
violence against diplomats, the root cause of which is often to be
found in the political, economic and social situation in the countries
concerned.

It was under the impact of such events that the General Assembly
adopted resolution 2328 (XXII) on 18 December 1967, in which the
Assembly recalled, inter alia, that the unimpeded functioning of the
diplomatic channels for communication and consultation between
Governments is vital to avoid dangerous misunderstanding and fric
tion. By the same resolution, States were urged to take every meas
ure necessary to secure the implementation of the rules of interna
tional law governing diplomatic relations and, in particular, to pro
tect diplomatic missions and to enable diplomatic agents to fulfil
their tasks in conformity with international law.

In view of the continued violence of this kind, it is natural to look
for further ways and means. One way might be to deal with the matter
in a binding international instrument. Without expressing at this
stage an opinion as to whether a new convention is likely to contrib
ute to improving the protection in this field, the Swedish Govern-
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ment is gratified thllt the matter has been taken up in the United
Nations and will be considered, in the first place, by the International
Law Commission. The Swedish Government is confident that the
International Law Commission in its work will take into consider
ation also drnfts and studies on this subject which have already been
elaborated within other international orgllnizations and by individual
States.

As to the contents of a possible convention the Swedish Govern
ment feels that it would be premature to make any detailed propO~\lls.

It wishes, however, to present the following preliminary suggestions
of a general character.

The categories to be covered by the convention should not be too
limited. They should include all persons who already enjoy special
protection under international law. Experience shows, however,
that other categories might also be in need of special protection
against kidnapping and other acts of violence and the possibility of
including such categories in the convention ought to be further
examined.

An important question is whether the convention should contain
provisions regarding the extradition of offenders. On this point,
the Swedish Government wishes to observe that in any case extradi
tion should not be made compulsory. A State should be free to
choose between prosecuting an offender or extraditing him to the
country where the offence was committed. In this connexion the
question of asylum has also to be considered carefully.

The Swedish Government considers it important that a conven
tion of this kind should not unduly restrict the freedom of action
which any Government should enjoy when dealing with individual
cases of kidnapping or other acts ofviolence. Moreover, it is essential
that the convention should be so drafted that it can be expected to
obtain universal acceptance which would considerably strengthen
its deterrent effect.

Ukrainian Soviet Soialist Republic

[Original text: Russian]
[21 Apri/1972]

The question of the protection and inviolability of diplomatic
agents and other persons entitled to special protection under inter
national Jaw, which, in its resolution 2780 (XXVI), the General
Assembly has requested the International Law Commission to
study, is a pressing matter of great importance.

Criminal acts against diplomats, which have become increasingly
frequent of late, are incompatible with the basic principles of inter
national law, create difficulties in relations between States and
increase international tension. In the interests of co-operation and
the development of friendly relations, States should use every means
of preventing attempts on the life, health and dignity of diplomats.

At the same time, the Ukrainian SSR deems it necessary to
emphasize that in preparing draft articles on the protection and
inviolability of diplomatic agents and other persons entitled to
spedal protection under international law, the International Law
Commission should take account of the relevant generally accepted
rules of international law in force, which have been confirmed, in
particular, by articles 29 and 37 of the Vienna Convention on
Diplomatic Relations, and whose importance the Commission
should be careful not to impair. Moreover, in its work on these
draft articles, the Commission should bear in mind its programme
of work and the order of priorities laid down therein.

If the draft articles referred to are to serve as a constructive basis
for an appropriate instrument of international law, they should
spell out the obligations of States to ensure, under domestic law,
the effective prosecution of persons who have committed criminal
acts against diplomats.

Such acts should be regarded as international crimes interfering
with peaceful and friendly relations between States.

For the prevention and suppression of such crimes, co-operation
between States should play an important part in securing the
extradition and punishment of the perpetrators pursuant to illter
national agreements on extradition or in accordance with domestic
law. In order to develop such co-operation, States shculd provide
legal assistance and keep each other informed for the purpose of
preventing and suppressing such crimes or of punishing those who
have committed them.

Union of Soviet Socialist Republics

[Orlginal le;.;I: Russian]
[IB Apri/1972]

The question of the protection and inviolability of diplomats and
other persons entitled to special protection under international law
is an urgent one of great importance. In this regard the General
Assembly's proposal that the International Law Commission should
study this question with a view to preparing a set of draft articles
dealing with offences against diplomats and other persons entitled to
special protection under international law deserves serious attention.

It should be borne in mind, however, that the preparation of
special draft articles on the protection of diplomats and persons
entitled to special protection under international law must not in
any way detract from the existing international legal norms in this
matter, more particularly articles 29 and 37 of the Vienna Conven
tion on Diplomatic Relations, under which the receiving State is
obliged to treat diplomatic agents and their families with due respect
and to take all appropriate steps to prevent any attack on their
person, freedom or dignity. At the same time, work on special draft
articles should not be detrimental to the International Law Com
mission's work on other important international legal questions
in its programme.

As regards the possible content of the draft articles, the following
points should be incorporated:

1. Recognition of offences against the life, health and dignity of
persons entitled to special protection under international law as being
serious international crimes detrimental to relations between States.

2. The obligation of States to co-operate in preventing and
suppressing such offences.

3. The obligation of States, for the above purposes and in
accordance with their law, to prosecute as crimina!" persons who
have planned, attempted to commit or committed such offences,
and also their accomplices.

4. The obligation of States, in cases where the offender is found
to be in the territory of a third State, to hand the offender over,
in accordance with extradition treaties or domestic law, to the State
in whose territory the offence was committed. In the case of failure
of a State to hand over one of its own nationals, or in the absence
of obligations in respect of extradition, States must prosecute the
offender under domestic law, irrespective of the place where the
offence was committed.

5. The obligation of States to afford legal assistance in the
investigation of offences and other necessary legal aid for the
purpose of exposing the offender and elucidating other attendant
circumstances.

6. The obligation of States to provide reciprocal information on
matters relating to the prevention and suppression of such offences
and to the prosecution of the offenders.

United Kingdom of Great Britain and Northern Ireland

[Original text: English]
[30 March 1972]

1. International law has for many centuries regarded the persons
of ambassadors as inviolable and has imposed on States to which
they are accreditf.ld a special duty of protection. Thus article 29 of
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the Vienna Convention on Diplomatic Relations provides that the
receiving State shall treat II diplomatic agent with due respect and
shall take all appropriate steps to prevent any attack on his person,
freedom and dignity.

2. The kidnapping of diplomats and other serious oficnccs against
them have become in recent years a grave problem. The Government
of the United Kingdom fully support appropriate measures which
would be likely to reduce this danger.

3. The Government of the United Kingdom have therefore
followed closely the course of international discussion of this
question. OAS has prepared the Convention to Prevent and Punish
the Acts of Terrorism (Washington, February 1971) and the United
Nations General Assembly, insection IIIofits resolution 2780 (XXVI),
has requested the International Law Commission to study this
matter. Further drafts for a convention on the subject have now
been submitted to the International Law Commission by the
delegation of Uruguay at the twenty-sixth session of the General
Assembly n and in a working paper prepared by Mr. Richard
D. Kearney (A/CN.4/L.l82).b These are all important events.

4. At present the United Kingdom Government have not formed
a definitive view on the question whether the adoption of a conven
tion would in fact and in practice be likely to deter those who
commit such crimes. This is a matter on which they will take a
position in the course of further consideration of this question and
in the light of the views of other Governments.

5. However, there are a number of important factors which arise
in connexion with any such draft conventionj and the attitude of
the Government of the United Kingdom to such a convention will
be influenced by the extent to which due account is taken of
these factors.

6. First, the convention should respect the principle of inde
pendence of the competent authorities in connexion with powers
of arrest, and the independence of prosecuting authorities in deciding
whether an accused person should be brought before the courts.
These very points were discussed at great length and satisfactory
wording for giving effect to these principles is to be found in
articles 6 and 7 of the Convention for the Suppression of the
Unlawful Seizure of Aircraft (The Hague, 1970), and the Convention
for the Suppression of Unlawful Acts against the Safety of Civil
Aviation (Montreal, 1971). On these points those Conventions
represent satisfactory precedents and it is recommended that any
future convention on the present subject should follow closely
the wording then adopted, with a view to assisting prompt and
wide acceptance.

7. Secondly, experience has shown that it is very desirable that,
in consultation together, the Governments concerned should be able
to exercise a reasonable freedom of action in handling specific cases
and the convention should be drawn up in terms sufficiently flexible
to make this possible.

8. Thirdly, the generally accepted principles concerning extradition
and, in particular, the treatment of political offences in connexion
with extradition should be recognized and applied. Extradition must
take place in accordance with the requirements of the requesting
State and subject to any limitations customary in extradition
treaties. The United Kingdom would see no objection to a provision
providing an option whereby States whose extradition arrangements
normally depend on extradition treaties could elect to treat the
future convention as a basis for extradition to contracting States
with which they have no extradition treaty. Such a provision is
included in the Hague Convention (1970). The Government of the
United Kingdom, however, reserve the position fully as to what
action would be taken in relation to such an option.

n Document A/C.6/L.822.
b To be printed in Yearbook of the Intemational Law Commission,

1972, vol. II.

9. Fourthly, the offences covered and the persons protected by
the convention should be sufficiently and s,llisfactorily defined. The
offences should be of a sufficient gravity to merit such exceptional
treatment as would be involved in the convention and thus should
include not only murder and kidnappin/Z, but also assaults occa
sioning grievous bodily harm. Furthermore, it seems reasonable
that the convention should apply when these offences are committed
against the protected person with knowledge that he falls within
the class protected. The justification for the convention lies in the
internationally recognized status of diplomats and other protected
persons, and it might be open to criticism if it applied to offences
which had no connexion with that status.

10. The class of persons to be protected by the convention should
also be satisfactorily and sufficiently defined. Obviously, it should
extend beyond the field of diplomats in the traditional sense of the
word. But, in preparing a definition, it should be borne in mind
that States would have difficulty in according the protection of the
convention to persons whose international status arises in connexion
with organizations of which tho~e States are not members or
conventions to which they are not parties. If these problems cannot
be satisfactorily resolved during the drafting of the convention, this
might significantly reduce the number of States which were able
to become parties and thus its effectiveness as an international
instrument.

11. Accordingly, a central element of a convention, if there is
general international support for one, would consist of a provision
requiring that a State in which a person reasonably suspected of
an offence within the convention is found, should either permit his
extradition to the country where the offence occurred, or else should
submit the case to its prosecution authorities with a view to his
prosecution.

12. In addition, the convention could usefully provide for appro
priate consultation among the countries concerned in order to deal
with questions arising out of the convention.

13. The Government of the United Kingdom welcome this oppor
tunity of indicating in outline their views on certain important
aspects of the question. It is also hoped that the International Law
Commission will so arrange its handling of this question that a
further opportunity is given to Governments to comment on its
proposals before the Commission comes to give final consideration
to them.

United States of America

[Original text: English]
[17 April 1972]

The Gover'1ment of the United States of America fully supports
the request of the General Assembly (resolution 2780 (XXVI),
sect. III) that the International Law Commis$ion study as soon as
possible the question of the protection and inviolability of diplomatic
agents and other persons entitled to special protection under inter
national law. The United States Government trusts that the Inter
national Law Commission will find itself able to prepare a st:t of
draft articles dealing with offences committed against such persons
during the course of its twenty-fourth session in 1972 in view of the
urgent need to take all available steps to deter the commission
of such offences.

With respect to the substance of such a set of draft articles the
United States Government considers that the articles should provide
a basis for the detention and prosecution of those accused of
committing serious offences against diplomats and other persons
entitled to special protection under international law wherever those
accused persons may be found throughout the world. Consequently,
it would be appropriate to include in any such set ofarticles provision
to the effect that all States parties to any eventual convention shall
bve jurisdiction to try individuals accused of serious crimes against
persons entitled to special protection under international law.

'I
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A major purpose of such a convention should be 10 eliminate
to the greatest extent possible "safe havens" for persohs who
commit crimes of this nature. It would be desirable therefore that
the draft articles impose an obligation upon a State where any
person accused of such offence may be found. either to take steps
to bring him before its own courtg or to extradite him pursuant to
the request of an interested State whi '1 proposes to prosecute him.
It is the view of the United States that there are certain advantages
to permitting the State where the accused may be found to decide
whether it prefers to initiate legal action itself or to extradite the
accused to another State. This freedom of choice would tene to
reduce or eliminate the difficulties which could arise in certain
circumstances such as when the accused individual is a national
of the State in which he is found and the offence has been com
mitted elsewhere.

There are a number of difficult problems to be faced in formu
lating a set of draft articles that will make a substantial contribution
to the reduction of serious crimes against persons who are entitled
to special protection under international law.

The United States trusts that in dealing with problems of this
nature the Commission will bear in mind the essential importance
of the maintenance of international channels of communication.
International co-operation for peace, for economic development,
for the improvement of living conditions, indeed for achievement
of all the purposes and principles of the ChJrter of the United
Nations, demand that persons specially selected by their States or
by international organizations to promote such objectives be able
to carry out their responsibilities without being subjected to the
threat of murder, kidnB,pping or similar serious crimes.

The world has witnessed in the past several years a mounting
tide of offences committed against diplomats and other officials
engaged in carrying on international activities solely because of their
diplomatic or official character. Such offences constitute serious
common crimes which should be prosecuted as such; in addition
they strike at the heart of international activity. In selecting the
measures necessary to reduce such dangers. care must be taken to
ensure that the perpetrators are not able to escape just punishment
on the basis that they committed the offences for political ends. It
is the view of the United States that the selection of diplomats and
others entitled to special protection of international law as the
objects of serious crimes for the purpose of obtaining political ends
,is so disruptive of the international order that the individuals who
commit such offences should be prosecuted without reference to
the validity or merit of the political ends concerned.

Yugoslavia

[Original text: English
[5 May 1972

The Government of the Socialist Federal Republic of Yugoslavia
attaches great importance to the question of the protection of staff
members of diplomatic missions which. as of late, is becoming more
urgent. The number of crimes committed against diplomatic repre
sentatives and persons entitled to special protection under inter
national law has increased in many 3tates. Yugoslavia, in this
respect. has undergone a particularly trying experience. The Yugo-
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slav representatives in some countries have been subjected to
attacks and acls of terrorism committed by individuals or groups,
the evidence of which is the brulal murder of an Amb'l&sador of
the Socialist Federal Republic of Yugoslavia in 1971. Having in
mind the need to prevent such crimes and acls of violence and to
ensure normal discharging of duties by diplomatic representatives
Ih1d other persons engaged in activities of international interest, the
Yugoslav Government considers that it is essential to immediately
prepare a set of draft articles relating to the question of the protection
and inviolability of persons entitled to special protection under
international law.

In this respect, the Government of the Socialist Federal Republic
of Yugoslavia is of the opinion thM the rules relating to protection
and inviolability of persons· entWed to special protection under
internatio;~lllaw shoul~.include, in particular. the following:

1. An obligation of host States to undertake preventive measures
with a view to deterring the preparations of attacks, attempts at
committing or participation in committing crimes against persons
entitled to special protection under international law. including
members of their families.

2. Grave offences and serious crimes should not be treated as
political criminal acts even in those cases where motivations for
committing such acts are of a political nature.

3. Sanctions should be undertaken against all perpetrators of
such criminal acts, irrespective of whether or not they enjoy the
same citizenship as their victim.

4. States are obliged in cases of attacks upon diplomatic repre
sentatives to take urgent measures against the perpetrators of such
acts and to render more severe the existing punishments to this end.

5. A request for extradition may be refused, provided that the
State in whose territory the crime was committed and the culprit
was found institutes without delay legal proceedings against the
said person.

6. When several States at' the same time claim the right to
extradition, the extradition should be granted to the State to which
the victim of the crime belongs (especially in case of death).

7. States are obliged to mutually co-operate with a view to
preventing and combating such crimes, especially with respect
to undertaking preventive measures.

8. If the perpetrators of criminal acts belong to an organization
which instigates, organizes, assists or participates in the execution
of these criminal acts, each State is obliged, in addition to punishing
the culprits, to undertake effectivt1 measures and to dissolve such
an organization.

9. The rules under consideration would not apply to criminal
acts committed in the territory of a State if both the culprit and
the victim were the citizens of the said State.

The Government of the Socialist Federal Republic of Yugoslavia
is of the opinion that the question of the protection of diolomats
and other persons discharging duties of international interest, as
well as of diplomatic missions, merits the full attention of the
international community and hopes that the International Law
Commission will give priority to the consideration of this question
in conformity with General Assembly resolution 2780 (XXVI)..
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