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ORIGIN!.r,: ENGLISH

Cpini~ o~ A,-·t~ ~1{ l'.ttorney Gencr~l of ~lC Un1 ted Dtr..:tes TIegU"di,ng the
Ef1'E:lct:.v,3~eC36 of the Pl'C'1\osc<! iIosigutlrtel's i.gr€\e:ner..t if Executed. b~~
the ,Pres1o.e:lt PlU'BUc-.!1t, to P.utborizet1on by tt Joint Fesolution of thl)
CongresEl.

20 J.ugllst 1946

The Eonorublo,

The Secretrxy of Stnte.

My de:-Jr Mr. ~ec!'etary:

By letter urted J1.'.ly 9, 191~6,' you h<:,"~ asked for n::,r opinion with

respect to the follow~ng question:

t""'o,,~\l the .enclosed agreement when eXE-cute1 by the P:ooeident
purour.nt to r;'ltt~or1znt1on ....~. El Joint. resolut:! on of th'3 Congi·ess
oper:=·te r:s th!';l Dupreme J.e.".I' of the lane. [:u:per~ed.irJC ElIly :1ncon13istent
Ste.tfl or loceJ. lm..·s ,,~~ th the ee.."'le effect in th£:t regard. a~ e trec.ty
rc.t~ fied 'b~y end ,,'j th the advice snc1 CDnEent of the Senr~t3'l"

The drnft &(Xee!:':cnt referree. to I c},..:t~d. June 20, 1946 I ,,"ot~d be bct\-reen

the Un1ted stc~tec and. the Un~ted lif.l.t1ona. It would cre~tel:. zone in 'Which

the hGa.dqu:::.rta~s 0::' the Un:! tea Netionc wOlJld be locutod, Eond. woulcl. define I

" . "broacUs, the rights, ~~rlvil'3gE:s end. ob1ignti ons of the pc.rties :!n cormect1on
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'. specify tho s::'ze of t.he zone or i tc precise locL4t1on within the borders of

the United Btc.teE~. 'Y01,r letter ~nJ.1cntes that it h~~8 not yet been det,e:mined:'>

1r.'hether the' "am--€1GIl'1ent w~ll 't.ake 'tho form of r;, treaty or be execut3cl by the iLJo"' • I

J

..
'. '

President P\~St:.Cr.:'~ 'to £;. Joint re~ol'Ut1on of the Congress.
.,

In thiE ccrmect~on, rel)resentativ(,~~ of ths Uniticd NE.t1ons have aslced

:

....
70\1 whether the proposed. ogreoment" '1n the evon't th~t. it. ~£ uuth~r1zed by

n -,oint "resolut.iOn of the (Jongrese 1 would hnve the EDme b:tJ'.d1ns E:ffect, as

1

'-~ ;..~ li'e~;-in-supereed1ng1ncons1ste:'_t State and locnl laws.
l""S e.. L" •." ~ \ I ~.;: ~ j" ) l../.'" - ... - .. ff"
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View that cn tlgreom~J1t executod by thC1 Pr~~G:1dent, pursuant to fluch El Joint

resolution, 'Would hl\\o thE> offect indicatod, end you desire to hc.ve my

opinion in the matter. ! concur fully in your posit1on,

The question you he-vo asked is confined to the part1culm- &eroemant no",.

b~forc me" c.nd do~s not require me to consider whether or not there ere

C~rCllmEltf.nCes under which Ll 51:von 1ntel"nation1"'~ carr.;)E!.ct r.l,n:.t tako' :the foroLll

of c treat~,r. It is sufficient to a~ that the proposed itsrcement is cle!.rly

within the conE'ti tutional fluthor~.ty of the Foderc~ Governmont, end may, "'~th

full legal ~ffect, be ex~cuted ne e. lesiclnt1ve-exocutive Egreement,

The Const1 tution of the Un1t~d States expressly prov~.dc;;'s in section 2

of .lIrt,1 C1Es VI the.t

"This Constj ttrlioIl, and the laws of the United Stetes which
ehnll be made in !'ilrsuence thereof; t:.nd all trer~t.1eEJ In(lcle I or
which sh!lll be; ro-:sde, under ·the F!uthorj ty of the Uni ted States I

ehE'J.1 be the supremo If:'.w ef the 1QIld; and the JUdg(1s in every
st~tE:l shall be bou-'1G. th(l~sby, E'.ny thins in the Const1tut.~on or
lnws of an.v et[~te to the cantrC.l~Y notvri thsto.nding. " .

It ie .thus p.x~ OIr.~tic t,h .. t vh6re thore if! c. conflict bot,we>erl C'.. E.tat~ or

locel law and. c. trcutJ·, the St~te or loc:-...l lew J:l::st ~1eld. Were.---
v. }Q'ltorJ: 3 D~ll. 199,236-237, 242-24S, 2202 (1796); AE1r..kul"8. v. Seuttle,

265 u.s. 332, 341 (1924); 1 Will~,lShbJ, Tho CanEl~~ution&l'L~w of the
.

Urn. ted Stb.tCE.' (20. ed.. 17l?9), section 76. It. i 6 vque:.11~~ well C'E:f:,"ltli6h~.c .

that· such ~ st~te or local law ~uot give wr,v to a conflicting Federal

statute. Gibbons ~ OSQ0n, 9 Wheet. 1, 210-211 (1824); Einer v. Davidow1tz,

312 u.s. 52, 62, 6~ (1941)j 1 Wi11ougr&y, ~. £!l. BUKr~. t like rule ~pp11~

whor~ the conflict is oCCE.s'iooecl 'b~.. }'edercl cxocut:i vc c.ction :1uthor1zcd by

t"JrJ. c.ct of Coner-asn •..~ v. Bowlee, _ U.C. __, 66 Sup. Ct. 438, 443 (1946;

\
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the Sh:-evoport. Cr...ee, 234 u. S. 342 (1914); -1,11 Gc':)ns in B.B. Cormr;. v"-
c., E. & Q: B.R. Co., 257 u.s. 563 (1922); 35 Cp. P.G. 110.

Since R Joj.nt resolution, approved bjr tl'l& President, is, plainly I e.

J.e.w of the United Etntes (Wells v. Un:! tea. states, 257 .Fod.605~610

(O.C.A.9)), it follows th~t an ~therw1s~ velid ~o1nt resolution
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authorizing o%ccution of the prOl:lOe0d ~graement \oTill Burorsedo Stntf. or

loon! lnws incons:lctont wjth the Joint resolution or the tlgl'eement.. Cuses

cidod Bupru.
---.1_

, .

Tho Su:prmne Court hD.~ ",o"_nted out that ~_f~ ¥ 1nt0rnat~onel vndorstandings

could bo v~ t,:1 c.tod by St~.;.t.e laws, the Uni tod SttLteE wcu1~ be open to fl.

"chcree; of nt t:! onr~pc:~:"fi~v.tf UIrl tea Stat.es ,r. Dcl.":1ont, 301 U.s. 324, 331

(193?). Th~ nood -ro:c" m~......omacy of Fedoral action in tho field of foreign

E.:.f'fl:~rE, .1 El, thorSlforo, if' eI1J', )1nG, gt"4=tf.tor thEJl \d th respoct to exc1ueively

fome£t~c COnC01"n£. !!~nl?:E. v. D£~v::'d0'1.E, 312 U.S. 52, 68 (1941).

Thus, the ~u:,rcr:ic CO'urt h(,ld in the :Bolmont CL.tDe th~t the ~c:\ris of

!~ow YOl"1:, othcnTi::;€ £.ppl'1cc.blo to tho ~ epOD:it:!,Or... of c rhnl:. ~o:poEli t, must

yield to n ccr':lictinC ~xecl.lti'·€: ngroemp.nt wj th [L :'ore:l.Gl govc:rnrr4ent executed'

rgroemant no",~

Lore ere

10 'tho 1'om

it is cleu-lyrd may, ,,"1th

ant.
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by th~ Pr£l~ido~ purm.:ar.t to authcrj ty VOE:te.d ~n hi!!; l~:J . the Const1 tution.

Y.r. J't:l?tice Slrthc::"lcn'i, r::p~c.kinr: for tho Cou.rt, sl.:.id in p~t (331-332):

"PIG.ir.J,:;, th') 6>:torncl. ;'I0VO:'8 of t..lJe: Un5. tea Stet-CD ~e t.o 'be
C'XE';rocj cod ,,~:i thout.. rcgurd t.o state laws or policies. The ElUprcIUlc;y
of A tret.:t;y :ir.. t.n::!? rer:p(7ct ho.s been !"~coer..izGd. .frCI:l t.h0 bee:i~"1ing•
.* * '* thE"; ea.T!l~ r:J.c \Toi.J.rl result in the CES'") of cJ.1 intsrr:c.t1onw.
campnctsend tl.b!·C'n:.~entE from tho very fr..ct thr_t co:::plete power OVer
in~ernCit1or.L.1 r,ff'&.irs :: E :in the ne.tioncl. f:Cv'()rlJl11cnt ~a is not r.:nd
comot 't1e eub,1ec't. to r.f"~ curtc1Jx:ent or ::'nterf'oror:"cG on the J?~t of
the 83YCre.l 8t~tc,S.. Campere Un:! tea Stt:: t.~F v. C·~tie""~'right Export "
£.~., 299 u.s. ~o4, 31(, et 6el~•. In res?:;~t 0'; ell ~r~t.~rnr.tionel,
negot1.!'.t.ione EJ.I'ld. camp~ct', end in respect ef Ol:.r fO:"oisn relations
genercll:.·, statf 15nes djsep!JE'ur. Pe to Eluch PUJ.-pOS6S the State of
New Ycrk does n'Jt eXist•. Within the field of :1 tE :pO"t'Tere, wht..tev€r
the Un1:.ed ste.tee r1ghtf'ully \.mdortF..kes, it necoseU'1J.;," !j(...s ,;crrant
to canSUlmn~tc. * * *
f:. Ellt\j!ar conclusion with respect. to the aromo F.x=,crJ..tivc c£;roement we.s

G'L~bsoouentljr r(;:::~chod. in Unitcd'StatoD v. P1rJr, :'1~1 u.[;. 203 (1942), in 'Which- .. __ v _

the SuprOL'~e Court, I-If>r l~·. Justice Dougle.s, stc.tcd, in part, the followiDob

( 2~O"2~':) •"" ,J....

" 'All conf:ti tuti onrJ. 5.CtB of power, whether in tho ~xecut1vc
or in tho judic1n1 doprrtra10Dt, heve ns much 199cl vclidj t~r end
obligation us :if t.hey proceeded from the :~o€r181n"turc, • • .' The
Fed.e:rc~ist, ~o. 64. J. treaty is c 'Law ~f the IbLd' under the j
Bupre:nf..cy cl::..uea (Art. VI, Cl. 2) of tb{o$ Constitution. Such,
:i"nternation('~ COOlIH·.:.Cts rnd "{" sr(';oxr.-.ntE' CB the L:1 t~1n~.., .1l.B~1grm.cnt /
have c. similar d1sn1ty. United Stt'l.tee v. ~elmont, eupr¥" 301 u.s.,
e.t:p. 331. S00 Ccrwin, The President, Off1c~ 8- Powers 1940), /
PP. 22D-240,L_
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"* * '* But stc.'t.c· lcw I::ust yiClld whcn j t ~ c 1ncons1et.ont vi th,
or 1r.:pr:.1rc t.bo r~licy \Jr provisions of, u. trout~r or of en 1ntemat:fonaJ.
COIrJ)r1ct or {. c;rconnnt. S·: ('t 1\~-:;1F.'?!: v. ~chnE':on, ~?9 U.s. ~'7. Than, the
Jlow~r 0::"' ~ Etr.:.t.e t.o r€:f'uec cr~·orcu:n~nt. of 1'1 E'}1tS baf\ed on foro1go law
which runs countar t.o thG publ~.c :po11c~r of t.he.:-t forut'l (Griffin v. M~~ob
313 U.E. ~9D'1 )06) Ji).-..:.st g1~1C1 WE.:.y be:for~ the stU'o:rior Foo.crclpo11cy
(!V~ d~nC0d b:,' ~ trec.ty or 1ntornn.t1oncl CCClpr.ct 01- agreornent. Sontovinc(~n%o.
v. ~f"!E, !:,J'~, 28lt v.s. 30; Ur..:!.te~ f't[·.tor: v. Bfilmont., r.upra.

(5£cl.) JO"'..cs 2. 'l~cGrc.ncry

f1»~S F. McGR/BrnY
Aet1ng Attornoj G~norc~

lr\o~:-J TlJcent,l.'," pt"tr:ri in~~ v. ~-!l.1dO'..ritz., 31~ tT.s. 52, 68, thet
tlw ~:' cl:. 'Whjcb ·:..~'i'I'JCof;E. 1ntor.m.:.t1oruJ.1 rclati ont:' j 8 'the ono o.apect of
cur ("ov:l"'!"::ont th ..~t. frarr the first hfLei been mOBt eener::1.ly conceded
1D::pGrL.ti \'e1: r to d.(:'•.r;~!e brof1o. nr:.ti onn.:!. a~lth~1'1 t~ I j CIlU tlmt UlJ state
r~T~r which mD' exlrt '1v rostr1cted to th~. nO!T~Jeot of li~its.' There,
We wore dcc..line with the quostjon us to ""h.1thor c. stt.te stutute
regul~.t.~nc ~l~01'!c ["l".l"-.'1vec1 f.:. €m.il~r fed.er~ ctttutc. rle held thDt it
Qjd not. TIcrc.:, 'Wo r-.r" dOl.1ing w1th an e::-:cluci-,~o fednrw. function. If
st~tC" u"v;o:: -:.:...!. :pc l~ c1,.,n di a' r.oJ~ :n ( la 'b"c:f'ore th*:: n:r.crci ~() of th.,
extoT!l8 Io....rerc of th~ Un:1 tcd StE:.t~E! .. t.~cr.. our fOl'cigr.. ;oo11cy xr.:.i ght bo
th,r::rtc:eL TlH::SO ~-0 dc11cc.te JTlr::ttors. li' st:..t.r-> nction could d()fo~t or
elt.: r (.lt~~ foreign pclic~·" sorious consequencE's !!'.ight c:nS'IJG. Th!:; netl'on
t:r r. whcl':} -wo't1.lrl bt'~ r.:.~~.d t.o r:nswcr if e. St...tc cr(;:-:~"'...ed d1ff1cuJ.ties 'Vi th a
:forc~ gn J'(\WCl". cr..Ch:; L~:, v. FroBn'....n , 92 U. s. ~~/5, 279..2'~·O. Cc;rtclnly ,
the CO!"lQ.:i t1 onr. for ' C'r..C:ur:lng friendship' bGtween t.hc. netionr, which the
yeli c~· ef r~cognjt:!.o:: jr. thi a 1nstr.nce W~6 dft.:::ic;neo. to effoctuElto I flre
not lH:ol;; to flour:; sh ~"herc, contrnr:r to nrltiOIlE..l policy, t:. lingering
e.tnoE:'~h~ro of hectili t~· ip, crec.tod by e:tc·.tf>: C'..ct:1 on. ,.

fedr::rcl. CQllf:t.::'"Lu't.:.'onw :p0i·Tc-r.ll (301 U.E. :.24, ~j2.)




