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United Nations Nations unies

GENERAL ASSEMBLEE e

ASSEMBLY GENERALE L Soptember 1946
' ORIGINAL: ENGIISH

MANTY ITT
‘Cpiniox? of Loting Attorney Genersl of the United Stetes Negexrding the
Effect:.v.a{xess o the FProposed Hosdouarters jgreement if Executed by
the PresiGent Pursusnt to suthorizetion by & Joint Resolution of tho
Congress. '

20 rugnst 1946

The Eonorutle,

The Secretzxy of State.
My dexr Mr. Secretary:

By letter deted July 9, 1916, you have asked for ry opinion with
respect to the folloiing guestion: | _ |

"Would the anclosed agreement when executol by the President
pursuent to cuthorization by e Joint resolution of the Congiess
operste 6 the pupreme lew of the land eupersedins eny inconsistent

Stete or locel laws with the eeme effect in that regerd ae & trecty
retified by end with the advice asnd consent of tho Ssnatz?"

The draft ecrceront referref +o , Quted June 20, 1946, would be bctween
the United Strter and the United Nuatlonas., It would erezte & 2ome in which
the hendguerters of the United Netionc wovld be located, end would dofine,

- -broadly , uhe rights; wrivileges end obligetions of the portles in connection
therowith. At itc proseny stage ¢ negctlaticn, the cgrocment doez not
specify the size of the zone or ite precisec lecution within the borders of
the United Stotes. Your letter Indicates thot it huos not yel been determined :’%‘;
vhether the ‘egreement will take the form of @ treety or be executoed by the //

President pursuvent to & Joint recolution of the Con{;;r.pss.- "l

In thic comect?on , representatives of the United Natio;:s. hax;e asked
you whether the propoced agreoment, 4n the evont thot 4t 4¢ authorized by

& Joint resclutién of the Oongress, would hevo the smme binding effect, a5

Al (a ii‘;é%tyrin{uperseding inconsistert State end local lews, It 4s your
i el S ':':“ ¢ by

R/
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view thet en sgreement executed Ty the President, pursuant to such & joint
recsolution, would huave the offéct indicated, and you desire to huve my
opinion in the metter. I concur fully in your position,

The question you hcovo asked is confined to the particular egreement nov
before me, &nd does not require me to coneider whether or hot there ere
c*rcumstences under which & rivon internationrl campact vvst tako the fornmn

¢ treaty. It is sufficient to sey that the proposed tgreement is clecrly
within the conestitutional euthority of the Foder:zl Government, end may, with
full legel effect, be exccuted as & leglelative-exscutive egreement,

The Constitution oif the United States exprossly provides in section 2

of Mrticle VI that

"This Conetituiion, and the laws of the United States which
ghall be made in pursuence thereol; end ell trerties made, or
vhich shall be rede, under the Puthovjty of the United States,
ehell be the supremc lew cf the lend; end the Judges in every
stzte £hall be bound thersby, eny thing in the Constitufian or
laws of any ctzte to the cantrery notwithetanding."

It 4s thue axiomatic fhui where there ig & conflict botween o Stete or

locel lew end © treat}, the ut'ue or loczl lew must yleld. Warg

Y. Hylton, 3 Dcll. 199, 236-237, ehz-2h, 282 (1796); Asckura v. Sectile,

265 U.8, 232, 3kl (192%); 1 willoughby, Tho Constitviionel Low of the

United Stetos (240 ed, )

, |
6), section 75, It i oquslly well cetatlishsd
!

that. such & Stete or local law Lust give wWay to u conflicting Federcl

G;bbons v Ogden, 9 Whoeet. 1, 210-211 (1£24); Einer v, Davidowitz,

gtatute.

312 U.S. %52, 62, 66 (1941); 1 Willoughdby, Op. cit. supre. 4 like rule unpliq

vhere the conflict ie occesionzd by Federal executivc cctiion suthorized by

en ect of Congress. Cese v. Bovles, v.c. ____, 66 sup. Ct. 438, Lk3 (19hé
the Shrevoport Cree, 234 U.S. 3h2 (1914); Wﬂsconsin.R.R. Comm. V. ]

!

C., B. & Q. R.R. Co., 257 U.S. 563 (1924); 35 Op.f\G. 110. : |

i

esidont s, pleinly, & f
2'*" TFod. 605, 610 '

Since & Joint resolution, approved by the Pr

lew of the United °tntes (Welle v. United States,

(€.C.4.9)), 1t follows thet an otherwise velid Joint resoluticn
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euthorizing oxecvtion of the dropoeod cgrsement will superesede Stete or
loced lawe inconsictent with the Joint resolution or the agreement, Cuses
clded supru.
The Supreme Cowrt hos pointed out that 1f'1nternatfona1 vnderstandings
could bo viticied by State lawe, the United Stutes would be open to &

"cherge of netfonel pesfidy.” United States v. Belmont, 301 U.S. 324, 331

(1937). Th» noed for e, “enacy of Federal ection in tho Tiecld of Toreien
effelrs is, thersfore, if eny.uing, groetor then with respset to exclueively

Comestic concorme. Pines v, Devidowitz, 312 U.S. 52, 66 (1941),

- re—

Thue, the Sunremc Court held in the Bolmont cuse the* the lows of
Now York, otherwice c.pplicablo te tho dirpopition of = tink dopoeit, must

Yield to e coenllicting Executive agreement with o foreign governrent executed

£

by the Presldopt purevert to sutherity voeted In hir by the Comstitution. |

!

Mr, Juetice Sutherleni, specking for tho Court, seld in part (331-332):

"Pluinly, the externel povere of the United Stetoc wre to be
cxerciced without recgard to state laws or pclicies. The suprenecy
of a trecty in thlr rerpect hos beon 'recolfg*x.,bﬂ froz the beginning,
% % ¥ the same rde would result in the ces~ of ell intermstionel
compecte end agrearente from the very fect that capletis power over
internationel sffairs & in the netionsl goveriment and is not end
ccnnot be eublect to cny curteilment or Interference on the pert of
the Boverel stutes. Caripoare Uniied Stetes v, C.xrt.*e-lwmg)‘x* Export -
Corp., 295 U.S. ,ul} 314, ot sez. In reepsct ol ell inlcrnztionel .
negoti"‘t one and cmnpaut! end in respect of ocur foreign reletions
generell;, stets lines disappe&r. Fe to euch purnoses the Stete of
New York docs not exist, Within the field cof ite powsre, whetever
the United Stetee rightfully urdortekes, it necosecrily hus worrant
to consurmztc., * # %

I3 emilar conclusion with respect to the scme Fxroutive egrcement wes

gubsoguently reached in .Unitcd' Stetes v. Pink, 215 U.S, 203 (1342), in which

the Suprere Court, wpr Mr. Justice Douglas, stated,  in part, the following
(230-23%);

"1411 constitutionnl scte of power, whether in the executive
or in the Judiciel depertuont, heve &e much legel vididity :
obligetion as iT they p"oceeded frorm the leglisletvre, . . .' The '
Federtlist, ¥o. 64, 2 treety ie ¢ 'Law of the Land' undor the /
BuUpremacy clause (Art. VI, C1l. 2) of the Constituticn. Such
internationcl compacts rnd r greom=nte cg the Litwinet Assignment /
have & eimilar dignity. Unlted Stetes v. Belmont, suprz, 3C1 U. S,
et p. 331. Seo Corwin, The President, Office & Pmmrs Tl9l+0), /

Ppt 228"2&0.




NG /Add.1
ige b

"# * * But stcte low nust yield when 1t Yo inconsietent with,
or irpeirc tho policy or provieions of, v treaty or of en 4nternationsl
corpact or ¢ereoment. Sce Nieleon v. Jchneon, 276 U.S. 47, Thon, the
power of & Strnte to refuec enforcurent of 13ghts bared on foroign lew
vwhich runs counter to the pudblic poliey of the forum (Griffin v. MeCozoh
313 U.s. 498, 405) muet glvo wey befor: the syperior Foderel policy
evidencod by & trecty or intornotionel campret or sgreement. Santovincenzo
V. Weon, eupre, 284 U,S5. 30; United Sirtes v. Belmomt, rupra, :

¥ ¥ HK R XX

"W rocentlv ft-tcd in Hines v, Duvidowitz, 312 U.E. 52, €8, thet
the £7¢li which =frcs intornetionnl rclationt is 'the onn aspect of
cur govorrront that frar the first hes been most generzlly conceded
imnerctivel:r to denuad browd netioned authori+ty !; end that eny etats
rover which mey exicl 'de rostriclted to thz ncarowect of limits,' There,
wve wore decling with the gucstion o8 to whothor ¢ stute stutute
regulcting clione rirvived ¢ eiriler feder:id cictute. Ve held that it
did not. Here, we are dotling with an exclucive federal function., If
gtete lrve 2ninclicing dif nodt #1{l8 beforec the oxerclte of the
externzl powers of the Unlted Stetee, thern owr forelge policy might be i

wrted, These zre delicotes matters. If stite mctlion could defezt or ‘aj
elt:r cur foreign pclicy, esorious consoguences might cnsue., The netion |
e~ whels would be heldd to cnewer i & St.tc crevled difficulties with a
foreign yower, Cf. Chy Iuns v. Froemra, 92 U.S. €75, 279-200. Certeinly, |
the comditione Tor 'cnduring friendship' dbetween tho netione, which the '
policy of racogrition ir ihis instence wae decimmed to effostuate, are 5

not likely to flourieh wherc, contrary to nationel policy, & lingering ;
etrnoroharc of hectility is crectod by stete acticon.” 'g

:
2

Ths verecmen® involved in ths Belmont cnd Pink cuees, end glven’ I3
precedence ooz ccallicting State policy, was not rreficnted on arn ect of ’
Canzroes. Eorce, thors cin be 1.0 Coubt that the rrorescd ereemsnt, 17 |
exccuted prrournt to congressionsl awthority, will evpereede incompatidble

Stete end loc . lewe. fo the Suprers Court siutsd. in the Bolmont cusz,

"It ig rneonceliveble" fhot Steue conctitutions, State lewa, ond Steto
nelicise "eurn be intcrpoccd ar en obstncle to the nflcctlve oparetion cf ¢
: \
) . ? -, - -,
fedrrel congtitutiondl pover,” (301 U.S, %24, 332.)
Sincersly yuurs,
(Sgd.) Jemes 2. MeGranory

JAMES ¥, McGRINERY
Acting Attormsy Gonerel






