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Observatlons of Governments

Note by the Secreta.;‘y-Genera]_.‘~ ,l

‘The SecretaryeGeneral has received comnetits conCerning the draftAdeelarationf
" .¢n the right of asylum from the Gevermment Af Chile. ~ This brings to elght the )
number of replles received from governments on this toplc.
Chile (30 June 1960) ' . S ' (0rig1nal Spanish)
1.  The Chilean Governmént con81ders ‘that the type of asylum to which ‘the draft 1h'
questi*n relates should be clearly stated because, although diplcmatic asxlum and

political refugg are alike so far as thelr humanitarian ba81s is concerned, the

‘relevant’ procedures are different, and special rules are required in each case.

It is obvious that both the crediteble hist«y of this draft and the spirit w
which it is informed Justify the assertion that the aﬁm is confined tu the "enuncia~
ticn of prlnciples of doctrine appllcable only to what is called noﬁitlcal refuge

o territorlal aszlum, ‘and that. the protectinn granted by the heads of diplumatic
missions at embass1es or legations, ‘and by the cnmmanders of warships ‘and of _
military camps or alrcraft, to persons persecuted on politlcal grQMnds or for
political: nffences lies ¢utside the- scope of its prov151ons. ' i A
The Chilean Government accordingly proposes that, for ‘the sake of greater clarity,
the words. "rlght of asylum" should be replacad by "territorlal asylum" both in

the tltle ¢f the drdaft and 1n its articles. '

2. The Chllean Government supports‘the prlnciple eApressed in article 1, that
asylum. granted by a State, in the exercise of its soverelgnty, to perscns entitled
to invoke Article 14 of ‘the Universal Declaratlon of Human Rights, should be

reSpected by all other States. In nrder to strengthen thls prin01ple, it would ¢
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be’ apprcpriate and advisable tc 1nclude an expliclt provision to the effect that -
"the State granting terrltorial asylum shall alene be cnmpetent to :define the grounds N
on which asylum is granted",

3. The Chilean Government appreclates and shares ‘the humanitarlan motives by which
the United Natlons is actuated in its endeavour to premete internatienal callaboration
- in the rendering ¢f aid to countrles which find difficulty in cantinuing to grant
asylum owing to the fact that there are mere’ applicants for asylum than they can
take in. It cunsiders, hcwever, that - the rule- given in artigle 2, paragraph 2,

with regard to this aspect of terrltnrial asylum might 1mply that, in certain circum-.
stances, States are under an obligatlon to admit perséms seeking asylum, Such a

rule is at variance with the fundamental principle whereby persons seeking asylum

on pulitical grounds are- allowed to enter and reside in the terrltory of a State

'only if that State engages in this humanltarian practlce freely and spentaneeusly,

and in accordance with the requirements of its domestic legislatiqn and the_provlsiéns
of the treaties or conventipns to which 1t is a cantractlng party. The Chilean
Guvernment would be. able to approve paragraph 2 cf article 2 of the draft if the .
follow1ng sentence were added "This obllgatiﬁn cannwt be invekcd for the purpsse

of requiring States to admit to their territaries persons seeking asylum én pulitical
grnunds“ )

_4. Artielg } of the draft prcvides as follﬂws°'

_ "No ene seeklng gr enjuying asylum in 1ccnrdance with the Universal

-Deslaration of Human Rights should, except for @verriding reasons of
- . natienal seexrity ar .safeguardfhg cf the papulaticn, be subjected. .to:

measures such as rejectivn at the frontier, return or expulsion which

would result in cempelling him to return to er remain in a territory

‘if there is well-feunded fear of persecution endangering his life, -

physieal 1ntegrity or liberty in that territory.

8Tn cases where a State decides to apply any &f the above—mentlened
* measures, it shpuld consider the possitility f the grant of préwvisional
asylum under such corditions as it may deem appropriate, tn ensble the
persens thus endangered to seek asylum in another country."

It should be neted that the mandatery provisian laid dvwn in the flrst paragraph
of article 3, as reproduced aknve, is contradicted by the terms af- the second
paragraph, which beglns by saylng,, MIn cases where a State decides tq apply any
" ef the abnve-mentiened measures, it should consider the p0351bllity af grant .af
provisional asylum «o.".  That is to say, .the secand paragraph allows the pgssi-
bility of a State's vislating the mandatory prov1sions laid dewn in the first
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paragraph of the seme erticle 3. MoreOvar, by placlng the receiving State under B
the obligatlgn to consider the possibility of granting provisional asylum, the
second paragraph 1nstitutes, even against the will of the receiving State, a

temporary asylum which might be prolonged 1ndef1n1tely if the. efforts to seek

asylum in another country prove unavailing. - : : .

It should also be noted that the principle expressed in article 3 of the draft
establishes a right on behalf of persons who are in fear of persecution endangering
their life, phy31cal integrity or liberty. The Chilean Government believes that
the wording of this article is cgntrary to the principle laid down, with full justi-
ficatton, in article l - the prineiple.that asylum is granted.by a State in the
exercise of its sovereignty. :

. Consequently, even though ‘Chile is proud te be one of those which have consis=-
tently maintained a favourable attitude towards this humanitarian institution of
territorial aaylum, it cannot aceept the text of article 3 of the draft., It would
@n the other hand, accept a wording which placed States receiving requests for
asylum under the obligation tojeonsider the possibility of granting. provisional |
asylum, under such conditions as they may deem appropriate, in order to aveid
returning or'expelling,persons requesting asylum who would otherwise be compelled
to return to a territory in'which there was a well-fouﬁded.fear of persecution
endangering their life, physical integrity or liberty,

. By way of 1nformat10n, 1t is considered appropriate to paint eut that article 11,
peragraph 3, ‘of the Treaty on Political Asylum and Refuge signed at Montevidep in
1939 provides that the granting of asylum does not place the granting State under
any obligatign to admit refygees to its territory for an indefinite period, - ‘The same
instrument safsguards: thoe pereong bi.refugees by l'yinv down thasmole thrbths cegsction
of refugee status shall not imply any authorizatien to place the refugee in the ~
territory of the persecuting State (article 12, paragraph 2).

5. (Artlclg Al “So far as concerns the obligation placed on persons en;oying
asylum not to engoge ip activities contrary to the purpoees and principles of the
Unitevaatians" the Chilean Government considers that this criterion is in
confOrmity with the rules of international law; and it therefere expresses its
apprSVal of this provisign, |

6., The Chilesn Ggvernment considers that the provision of article 5 to the

- effect that nothing in the declaratien "shall be interpreted to prejudice the right.
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of everyone to return to his country" would appear to be out of place in a declama~
tory instrument on territorial asylum. Even if most Member States of ‘the United
Nations were in favour of retaining article 5 of the draft,: the Chilean Gévernment
considers that, in view of‘the'importanee of the‘matter,‘it:would'be'necessary t§
make a very clear distinction between those refugees who "have the status of :

"politlcal interness" and those in respect of whom thls exceptlonal measure of

v1gllance has not been taken., So far as the former are concerned, it would be
approprlate to brlng the rule lald ‘dowm in artlcle 5 of the draft into harmony w1th
the rules expressly recognized in two multllateral Inter-Anerican - Conventlons, which
make the departure of internees from the country of asylum condlticnal upon’ the
fulfilment of certain Special requlrements. Thus, article 15 of the’ Montev1deo
Treaty ‘on Political Asylum and Refuge provides that political internees shall 1nform
the government of the State in whlch they are llv1ng when they deﬂlde to ‘leave the
terrltory, and it adds that they shall be permltted to leave on condition that thej
do not go to the ‘country from whieh they came and ‘that the government concerned
is notified., The Convention on Territorial Asylum signed at theé Tenth Inter— :
American’ Conference (Garacas, 1954) lays down a similar rule in article X. '
7. As is known, the rules relatlng to terrltorlal asylum or refuge’ have been
developed and codified within the Inter—Amerlcan legal system as ‘the result of a
" gradual and progressive effort which finds its expression in a number of multi- .
‘lateral cenventions. These conventlons are models of thelr kind, for they give
due recognltlon to this humanitarlan 1nstitut10n whlle at the same “time deflnlng, '
so far as possible, the rlghts and dutles both of thosé enaoylng asylum and of the -
States granting it. A declaratlon such as that sponsored by the Commlssion on
Human Rights of the United Nations should preserve all the patient work ‘done in the
American continent in the’ sphere.nf legal doctrlne and 1ntergovernmental agreement.
The Chilean Govermment therefore cons1ders ‘that no formulatlon of pr1n01ples ;_
regardlng territorial refuge or asylum should affect‘or modlfy the bilateral or
multileteral treatles whlch already exlst or whlch may in future be entered 1nto
by the States forming the American reglonal system. ' For this reason, ‘thé recauimen—
dation in the preamble to the draft declaration, ‘Which seeks to safeguard existing '
instruments dealing with asylum, should be expressed in the artlcles themselves.

The Chilean Government reserves the right to present indue course such other

¢

bbservatlons as it may deem approprlate.



