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INTRODUCTION

I. TERMS OF REFERENCE OF THE SECRETARY-GENERAL

1. On 31 Jannary 1952, at the conclusion of the
discussion of the question of defining aggression at its
sixth session, the General Assembly of the United
Nations adopted resolution 599 (VI), whereby it

“Instructs the Secretary-General to submit to the
General Assembly at its seventh session a report in
which the question of defining aggression shall be

- thoroughly discussed in the light of the views ex-
pressed in the Sixth Committee at the sixth session
of the General Assembly and which shall duly take

intc account the draft resolutions and amendments

submitted concerning this question.”

2. The Secretary-General considered that, as the
General Assembly had insttucted him to submit “a
report in which the question of defining aggression
shall be theroughly discussed”, it was his duty to study
all aspects of the question and that accordingly the
study should not be confined to examination of the
views expressed in the Sixth Committee at the sixth
session of the General Assembly. Since the General
-Assembly instructs the Secretary-General to discuss
the question “in the light of” those views, it follows

that while their examination must constitute an impor-

1The complete text of the resolution is as follows:

“The General dssembly,

“Considering that, under resolution 378 B (V) of 17
November 1950, it referred the question of defining aggres-
sion, raised in the draft resolution of the Union of Soviet
Socialist Republics to the ‘Enternational Law Commission for
examination in conjunction with matters which were under
consideration by that Commission, .o

“Considering that the International Law Commission did

not in its report furnish an express definition of apzression:

but merely included aggrfmsion among the ofences defined
in its draft Code of Offences against the Peace amd Secur-
ity of Mankind,

“Considering that the General Assembly, on 13 November
1951, decided not to examine the draft Code at its sixth
session but to include it in the provisional apgenda of its
seventh session,

“Considering that, although the existence of the crime of
aggression may be inferred from the dircumstances peculiar
to each particular cagé, it is nevertheless possible and de-
sirable, with a view fo ensuring international peace and
security and to developing Infernatiomal criminzl law, to

tant element in the study, none of the other elements
must be neglected.

II. DivisioNs OF THE STUDY

3. The first part will be historical and docu-
mentary and will examine how the question of defining
aggression was treated by the League of Nations and
how it is being dealt with by the United Nations. The
second part of the study will discuss the general ques-
tion of defining aggression and describe the opposing
schools of thought and the arguments used. It will be
found that despite the changes in the international
situation and the replacement of the League of Nations
by the United Nations, the problem of defining aggres-
sion has remained fundamentally unchanged, at least in
its theoretical aspect. The terms of the definitions of
aggression now proposed are largely the same as those
proposed in the past and there has been relatively little
change in the arguments advanced in support of one or
other school of thought. It would, however, be wrong
to believe that one need do no more than repeat what
has already -been said, International developments since
the establishment of the United Nations have given
new importance to and inereased the complexity of the
problem of aggression.

t

define aggression by reference to the elements which con-
stitute it,

“Considering further that it would be of definite advan-
tage if directives were formulated for 'the future guidance
of such international bodies as may be called upon to deter-
mine the aggressor,. ;

“1. Decides to include in the agenda of its seventh session
the question of defining aggression; ‘

“2, Imsiructs the Secretary-General to submit to the Gen-
eral Assembly at its seventh session a report in which the
question of defining aggression shall be thoroughly discussed
in the light of the views expressed in the Sixth Committee
at the sixth session of the General Assembly and which -
shall duly take into account the draff resolutions and amend-
ments submitted concerning this question;

%3, Reguests States Members, when transmitting their
observations on the draft Code to the Secretary-General, to
give in particular their views on the problem of defining
aggression.”

Official Records of the General Assembly, Sizth Session,
Supplement No. 20, Resolutions, A /2119, pages 84-85.

PART I

HISTORICAL AND DOCUMENTARY

Title I

THE PERIOD OF TEE LEAGUE oF NATIONS

4. The concept of aggression, which is closely bound
up with the system of collective security, was intro-
duced into positive law by the League of Nations. In

the period between.the two wars, -the concept of -

aggressive war was a constant subject of discussion
both in the League of Nations and elsewhere,

o

5. Attempts were made on the one hand to facilitate
the application of the Covenant of the League of Na-
tions by defining the conditions governing its applica-
tien, and on the other to develop the system of the
Covenant which was considered by wcertain Powers to
be incomplete and inadequate,



Chapter I

THE COVENANT OF THE LEAGUE OF
NATIONS, SUPPLEMENTARY TREATIES,
STUDIES, DRAFTS

Section I, THE COVENANT oF THE LEAGUE oF NATIONS

6. A system of collective security comprising limited
guarantees and obligations was established under the
Covenant of the League of Nations. The system was
designed to avoid war or to bring hostilities to an end
by means of concerted action by the Members of the
League.

.‘l.- TEE ARTICLES OF THE COVENANT RELATING TO
COLLECTIVE SECURITY

7. The system of collective security was based prin-
cipally on Articles 10, 11, 12 and 16 of the Covenant.!
Articles 10 and 12 indicated what States were prohibited
from doing. Articles 11 and 16 established procedures
designed either to prevent or to ensure the cessation of
violations of the provisions of Articles 10 and 12 of
the Covenant.

(a) Articles concerning Limitations of the right to ve-
sort to war

8. Article 10 provided :

“The Members of the League undertake to respect

and preserve as against exiernal aggression the terri-

. torial integrity and existing political independence of

all ‘Members of the League. In case of any such

aggression or in case of any threat or danger of such

aggression the Council shall advise upon the means
by which this obligation shall be fulfilled.”

9. Article 12 provided :

“1. The Members of the League agree that if
there should arise between them any dispute likely to
lead to a rupture, they will submit the matter either
to arbitration or judicial settlement or to inquiry by
the Council, and they agree in no case to resort to
war until three months after the award by the arbitra-

tors or the judicial decision or the report by the
Council.

“2. In any case under this Article the award of
the arhitrators or the judicial decision shall be made
within a reasonable time, and the report of the Coun-
cil shall be made within six months after the sub-
mission of the dispute.”

10. Tt will be noted that Article 10 formally em-
bodies the concept of aggression without defining the
acts constituting aggression. The concept of aggression
is given the value of a juridical concept. It will also be
noted that Article 12, which deals with resort to war
(without using the term “aggression”), does not pro-

YArticle 15 provided that interpational disputes were to be
submitted to the Council or the Assembly of the League of
Nations, and did not directly relate fo collective security. In
practice, however, it was invoked on several occasions in cases
of armed conflict. (See below, paragraphs 89 #t seq.)

2The attempt to reconcile the provisions of Article 10 and
Article 12, paragraph 1, of the Covenant gave rise to a difficult
problem of in*erpretation.

It was pointed out that while under Article 12 States were
entitled in certain conditions to resort to war, resort to war
that was lawful under Article 12 could not be deemed to con-
stitute the aggression referred to in and prohibited by
Article 10.

Despite differences of opinion and changing views on the

hibit resort to war absolutely. Its effect is to establish
two types of war: unlawiul wars, namely wars begun
less than three months “after the award by the arbitra-
tors or the judicial decision or the report by the Coun-
cil”, and lawful wars, namely wars which may occur in.
certain conditions after recourse has been had to the
procedures laid down in the Covenant and after the
expiry of the prescribed time-limit.?

(b) Articles organizing procedures for the maintenance

of collective security

11, These articles are Articles 11 and 16.* Article 11
provided :

“l. Any war or threat of war, whether immedi-
ately affecting any of the Members of the League or
not, is hereby declared a matter of concern to the
whole League, and the League shall take any action
that may be deemed wise and effectual to safeguard
the peace of nations. . .”

12. Article 11 was regarded as being designed essen-
tally to avoid armed conflicts or to bring them to an
end by means of negotiations and political and moral
pressure exerted by the Council of the League, without
ghy need to determine that a State was guilty of a
breach of the Covenant. Great use was made .of this
article and it was the one first invoked whenever a
State began hostilities on any considerable scale.

13. Article 16 dealt with the sanections of various
kinds to be taken against a State which resorted to war
in viclation of the Covenant. Article 16, paragraph 1,
made it the duty of the Members of the League them-
selves, ie, of each individual Member, to apply sanc-
tions, In principle, therefore, their decision was not
conditional upon any prior decision of the Council of
the League. Article 16, paragraph 2, provided, however,
that it was the duty of the Council to “recommend to
the several Governments eoncerned what effective’ mili-
tary, naval or air force” should be used against
Covenant-breaking States.

2. DEVELOPMENT OF THE COLLECTIVE SECURITY SYSTEM
AND THE CONCEPT OF AGGRESSION

(a) Diversity of policies ;

14. Collective security inspired many proposals and
was a constant subject of discussion. There were two
opposing schools of thought on the question. One
school, originally represented by France and a number
of continental Kuropean States, wished to develop the
system of collective security by ensuring strict applica-
tion of the relevant Articles of the Covenant and by
supplementing the latter by means of new international
instruments. The second school, originally represented
by the United Kingdom and the members of the British
Commonwealth, was more reserved in its attitude, It
considered that owing to the absence of thie United

question, the tendency was to interpret Articles 10 and 12 as
meaning that while Article 12 permitted resort to war in
certain cases, it was necessary, if such resert to war was not
ta constitute an act of agpression within the meaning of
Article 10, that the purpase of the State resorting to war should
rot be to violate the territorial integrity and political inde-
pendence of the State against which it was opening hostilities.
$This is not a hard-and-fast classification. Article 10 could
be regarded as introducing a precedure as well as establishing
a principle, since it provided that: “In case of any such aggres-
sion or in case of any threat or danger of such aggression -
the Council shall advise upon the means by which this obliga-
tion shall be fulfilled”. In practice, however, Article 10 was
invoked chiefly as an article which egtablished a principle.




States—one of the chief reasons for which was in fact
Article 10 under which the Members of the League
undertook “to preserve as against external aggression
the territorial integrity and existing political independ-
ence of all Members of the League”—the obligations
of the Covenant with respect to collective security
repregented too heavy a burden which exceeded what
could reasonably he expected when the Covenant of the

League was adopted.

15. The positions taken by States with regard to
the question of collective security varied. Some States
modified their attitude as the international situation
changed. From 1931 on, a trend in favour of collective
security became apparent, while an opposite trend
developed after the failure of sanctions against Italy in
1936. In practice, the followers of the opposing schools
of thought compromised on a number of points. The
organs of the League of Nations drafted new interna-
tional instruments to supplement the Covenant and
submitted them for accession by States wishing to be-
come parties thereto. They prepared model treaties con-
cernitg non-aggression and the settlement of inter-
national disputes. It is to be noted that the positions
taken by Powers in the general discussions on collective
security and their attitudes in specific cases, when they
were called upon to determine an aggressor or to take
collective action to put an end to an act of aggression
which had been committed, were not always identical.

(b) Influence of the work of the League of Notions on
the concept of aggression

16. As already stated, the Covenant of the League
did not absolutely prohibit resort to war, In some
uarters it was thought necessary to fill the gaps in the
venant which made it possible for a State to resort to
war without committing a violation of international
law, For this purpose, a draft treaty of mutual assist-
ance was drawn up (1923), followed by the Geneva
Protocol (1924). After the conclusion of the Paris Pact
in 1928, it was proposed to amend the Covenant of the
League of Nations to bring it into harmony with the
Paris Pact, which contained a general prohibition of
recourse to war.,

17.  Article 10 of the Covenant of the League, which
imposed the obligation to “preserve as against external
aggression the territorial integrity and political in-
dependence” of the Members of the League, was the
subject of study and discussion in the early days of the
League of Natioms, but the discussions and studies
showed that many States were strongly opposed to or
had serious reservations with regard to this Article and
that in consequence the policy of the League could not
be based on it. In these circumstances, attention was
turned to Article 11 which, without imposing obligations
on anyone, would enable the Couneil to intervene in the
event of a threat of war, using a flexible procedure com-
bining persuasion with political and moral pressure, to
induce the parties to the dispute to agree to the action
the Council deemed necessary to remove the threat of
war or ensure the cessation of hostilities which had al-
ready begun. In these circumstances, it was considered
that, even if the Council’s action to safeguard peace
failed, it might have the effect of making it easier to de-
termine the aggressor: the aggressor would be the State

4Leagne of Nations, Reports and resolutions on the subject

of Article 16 of the Coverant (League of Nations document
A14.1527.V, pages 15 et seg). ¢

which had rejected the Council’s proposals for the pre-
vention or cessation of hostilities, had violated the de-
cisions tzken or had refused to accept the control
measures which the Council deemed necessary to super-
vise compliance with those decisions.

18. Finally, in the course of the Disarmament Con-
ference held under the auspices of the League of
Nations, definidons were drafted enumerating the
various acts to be regarded as constituting aggression,
It will be noted that originally the question of defining
aggression was in most cases touched upon indirectly
or incidentally,

19. It may be said that until 1933 there was general
acceptance of the concept of flexible criteria of aggres-
sion to be evaluated by the body qualified to determine
the aggressor; it was in 1933, at the Disarmament Con-
ference, that the concept of a precise defimition of
aggression excluding the use of force and rejecting the
idea of provocation took shape and was put forward.
Then, and in subsequent years, it was seen that there
was a sharp division of opinion with regard to the two

opposing concepts.

SecrioN 1I. REPORT OF THE INTERNATIONAL
Brockape Commyrree (28 Avgust 1921)4

20. This report concerning the application of
Article 16 of the Covenant of the League of Nations
does not deal with the question of criteria of aggres-
sion. However, the first part of the report, entitied
“Under what conditions should sanctions be applied ™,
contains the following passage:

“By the terms of the Covenant, a State which
resorts to war against a State Member of the League,
in viclation of the provisions of Articles 12, 13 and
15—i.e., which undertakes armed action against that
State—is regarded as having committed an act of
war against all the Members of the League,”

Thus, the use by a State of its armed forces against
another State constitutes aggression.

SecrioN III. TaE Drarr TrEATY oF MUuTUAL
AssisTance (1923) S

21, A Draft Treaty of Mutual Assistance was
adopted in 1923 by the Third Committee® of the As-
sembly of the League of Nations, It was communicated
to Governments for their opinions under an Assembly
resolution dated 29 September 1923. A number of
gavernments submiited observations, The draft was
abandoned in 1924.

1. PREPARATION OF THE DRAFT TREATY OF
MUTUAL ASSISTANCE

22, The question of the criteria of aggression was
discussed on several occasions during the preparation
of the Draft Treaty. Arguments on the subject of
“defining aggression” are to be found in an opinion
submitted jointly by the Belgian, Brazilian, French
and Swedish delegations in the Permanent Advisory
Commission. The opinion states that:

“Hitherto, aggression could be defined as mobili-
zation or the viclation of a frontier. This double test
has lost its value”

5L eague of Nations, Records of the Bourth Assembly, Min-
utes of the Third Committee (Official Journal, Special Supple-
ment No, 16}, page 203,




The authors of the opinien doubt “the possibility of
accurately defining e priori in a treaty” the expression
“cases of aggression”., Nevertheless, they enumerate
the following list of “signs which betoken an impend-
ing aggression”:

“l. Organization on paper of industrial mobili-
. Zzation.

“2. Actual organization of industrial mobilization.

“3. Collection of stocks of raw materials.

“4, Setting-on-foot of war industries.

“5. Preparation for military mobilization.

“6. Actual military mobilization.

“7. Hostilities,”°

23. A Special Committee of the Temporary Mixed
Commission drew up a “Commentary on the definition
of 2 case of aggression”, Reproducing the words of the
Permanent Advisory Commission, the Special Com-
mittee said that “, ., . under the conditions of madern
warfare, it would seem impossible to decide even in
theory - what constitutes an act of aggression.” The
commentary states that *“the fest of the violation of
a frontier has also lost its value™.”

24. The Committee accordingly rejected the idea-of
any definition of aggression and said:

“In the absence of any indisputable test, Govern-
ments can only judge by an impression based upon
the most various factors, such as:

“The political attitude of the possible aggressor;

“His propaganda;

“The attitude of his press and population;

“His policy on the international market, etc.”®

The factors mentioned by the Committee are ‘given
merely for purposes of illustration. It will also be
noted that the general concept of aggression adopted
by the Committee is very wide, including many other
things besides armed action.

2. PROVISIONS OF THE DRAFT TREATY OF
MUTUAL ASSISTANCE

25, Article 1 of the Draft Treaty provides as
follows: ~

“The High Contracting Parties solemnly declare
that eggressive wer is an internaiional crime and
severally undertake that no one of them will bhe

* guilty of its commission,

“A war shall not be considered as an act of aggres-
sion if waged by a State which is party to a dispute
and has accepted the unanimous recommendation of
the Council, the verdict of the Permanent Court of

_ International Justice, or an arbitral award against
a High Contracting Party which has not accepted it,

" provided, however, that the first State does not intend
to violate the political independence or the territorial
integrity of the High Contracting Party.”®

It can be seen that “war of aggression” is not defined,

but that it is indicated that certain wars are not wars

of aggression, namely wars begun by a State which

8Ibid., pages 116-117.

"Ibid., page 183.

&fhid., page 184.

BIbid., page 203.

10 eague of Nations, Records of the Fifth Assembly, Min-
wtes of the Third Committee (O fficial Journal, Special Supple-
ntent No. 26), pages 129-168,

has obtained a decision in its favour from an inter-
national organ against another State which does mot
comply with that decision.

3. OBSERVATIONS OF GOVERNMENTS ON THE DRAFT
TREATY OF MUTUAL ASSISTANCE

26. Twenty-eight governments submitted observa-
tions'® and several governments made more or less
brief statements of their views on the concept of ag- ,
gression. The Germen Government stated:

“The question who is the aggressor in a war—
just like the question who is responsible for a war
—cannot, as a rule, be answ according fo the
immediate and superficial features of the case; it is
a problem which can be solved only after careful
recognition and appreciation of all the many intrinsic
and extrinsic factors which have contributed to origi-
nate it. Its solution involves a task of historic re-
search and the application of international law, and
this, in its turn, implies the reference to all sources,
the disclosure of all records, the examination of wit-
nesses and experts, as well as the taking of all sorts
of other evidence”**

The Spanish Government stated:

“The Spanish Government. . .quickly realized that
it was difficult, if not impossible, to define an ‘act
of aggression’, although it is upon this definition that
all subsequent action depends™??

The French Government stated: :

“Though it is difficult to define specifically all cases
of aggression, it is undoubtedly possible to specify
‘the most flagrant cases, which would in themselves
furnish a solid foundation for the provisions of the
draft Treaty”:® :

The Italian Government stated:

*...in most cases it will be extremely difficult, if
not impossible, for the Council to decide, within the
brief period allowed, which party is the aggressor
and which the victim; for it is not easy to define
what either in law or in fact constitutes aggression™*
The Polishk Government stated:

“The work of the Temporary Mixed Commission
and the Commentary drawn up by the Special Com-
mittee in co-operation with certain members of the
Permanent Advisory Commission show that, failing
an exact definition of the word * ession’, the chief
difficulty which the Council- would encounter in the
matter would be the impossibility of establishing the
fact that an act of aggression had really been com-
mitted, of deciding which was the aggressor State
and, consequently, of putting the different clauses of
the Treaty info effect”.*® .
The Romanion Government stated:

“Unfortunately, the draft does not seem to us to
provide the requisite guarantees even from this point
of view.

“]1. It does not define the facts which constitute
aggression, It leaves the decision of this vital point
to the Council”.*®

"117hid., page 147.
127bid., page 151
13[pid., page 160,
14]bid., page 162.
18{hid., page 153,
1875id,, page 163.




The United Kingdow Government stated:

*...the ‘commentary on the definition of a case
of aggression’, drawn up by a Special Committee of
the Temporary Mixed Commission, in collaboration
with certain technical members of the Permanent
Advisory Commission, is of great imterest...It is
stated therein more than once that no satisfactory
definition of what constitutes an ‘act of aggression’
could be drawn up., Consequently, the report does
not provide that element of certainty and reliability
which is essential if the League of Nations is to
recommend the adoption of the treaty by its Mem-
bers as a basis for reduction in armaments”

~ The USSR Government stated:

“The Soviet Government denies the possibility of
determining in the case of every international con-
flict which State is the aggressor and which is the
victim. There are, of course, cases in which a State
attacks another without provocation, and the Soviet
Govermment is prepared, in its conventions with other
Governments, to undertake, in particular cases, to
oppose attacks of this kind undertaken without due
cause. But in the present international situation, it
is impossible in most cases to say which party is the
aggressor. Neither the entry into foreign territory
nor the scale of war pr tions can be regarded
as satisfactory criteria. ﬁostilities generally break
out after a series of mutual aggressive acts of the
most varied character. For example, when the Japa-
fiese torpedo-boats attacked the Russian Fleet at Port
Arthur in 1904, it was clearly an act of aggression
from a technical point of view, but, politically speak-
ing, it was an act caused by the aggressive policy
of the Czarist Government towards Japan, who, in
order to forestall the dainger, struck the first blow
at her adversary. Nevertheless, Japan cannot be re-
garded as the victim, as the colhision between the
two States was not merely the result of the aggressive
acts of the Czarist Government but also of the im-
perialist policy of the Japanese Government towards
the peoples of China and Korea®.!®

SecTIoN IV. REPLIES OF THE COMMITTEE OF JURISTS
TO THE QUESTIONS SUBMITTED BY THE COUNCIL OF
THE LEAGUE oF NATIONS PURSUANT To THFE {CORFU
INCIDENT (24 Janvary 1924)2°

1. THE QUESTION AND THE REFLY

27. After the Corfu incident, which was an armed
action of limited scope undertaken by Italy against
Greece and which was not meant to create a state of
war, the Council of the League of Nations submitted
a series of questions to a Committee of Jurists,2® The
fourth of these questions was as follows:

“A_}'e measures of coercion which are not meant to
constitute acts of war consistent with the terms of
Articles 12 to 15 of the Covenant when they are

11hid,, pages. 143-144.

181bid,, page 138.

1See League of Nations document C.212.M.72.1926,V, This
document contains the report to the Council of Viscount Ishii
of 17 March 1926, the reply of the Special Committee of
Jurists of 24 January 1924 and the observations of Govern-
ments,

2The Committee of Jurists consisted of Mr. Adatei (Jap-
anese), Chairman, Lord Buckmaster (British), Mr. E, Buero
(Uruguaya.n?, Mr. de Castello-Branco Clark (Brazilian), Mr.
Fromageot (French), Mr. van Hamel (Dutch), Mr. Rolando
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taken by one Member of the League of Nations
against another Member of the League without prior
recourse to the procedure laid down in those
Articles "

The Committee gave the following reply:

“Coercive measures which are not intended to con-
stitute acts of war may or may not be consistent with
the provisions of Articles 12 to 15 of the Covenant,
and it is for the Council, when the dispute bas been
submitied fo it, to decide immediately, having due
regard to 2ll the circumstances of the case and to the
nature of the measures adopted, whether it should
recommend the maintenance or the withdrawal of
such measures.”

2. ORSERVATIONS OF GOVERNMENTS ON THE REPLY OF
THE COMMITTEE OF JURISTS .

28. On 21 September 1925, the Assembly of the
League of Nations adopted a resolution requesting the
Council of the League to invite States Members of the
League “which find, in the report of the Special Com-
mittee of Jurists, doubtful points which require eluci-
dation, or which may have other comments to make
on this report” to forward their observations to the
Secretariat,

20. FEight Governments indicated that they had no
observations to present or that they approved the re-
plies of the Committee of Jurists,® Eleven Governments
formulated criticisms of or reservations to the reply
of the Committee of Jurists to the fourth question.

The Danish Government indicated that it

“wishes to reserve ifs opinion regarding Point
w...”

The Finnish Government stated that

“,..one of the first missions of the League is to
safeguard a Member against acts of violence on the
part of a non-member, not only in the case of vio-
lence in the form of war properly so called, but also
in the case of any measure of coercion covered by
the term ‘external aggression’ in the sense of Article
10 of the Covenant”. -

The Greek Government stated that

“the absence of a definite criterion for distinguish-
ing between measures of coercion which are justifi-
able as being compatible with the Covenant and
measures which are inadmissible is liable to give rise
to misunderstandings which it is important to avoid”.

The Hungorien Govermment said that

“As regards No. 4, the reply is open to very seri-
ous question. , . Measures of coercion and acts of war
are closely related, since they have the same purpose
—ito enable a State to impose its will upon another
State by force”,

Ricei (Italian), Mr, Undén (Swedish), the Marquis of Villa
Urrutia (Spanish) and Mr. de Visscher (Belgian).

21These eight States were: Australia, Brazil, the British
Empire, Estonia, France, Italy, Japan and South Africa,

The Polish Government submitted a report by the Polish
Section of the International Law Society on the replies of the
Special Committee of Jurists on the interpretation of Article
15 of the Covenant (League of Nations, Official Journal, April
1926, page 604), which contains arguments in support of the
opinion formulated by the Committee of Jurists,



The Netherlands Government said that

“This provides no criterion by which to judge.
How are permissible meastres of coercion to be dis-
tinguished from those which are mot permissible?”

The Norwegion Government said that

“in its view, the Covenant absolutely prohibits the
use of armed force as a measure of coercion before
a dispute has been submitted to the procedure laid
down in Articles 12 to 15 of the Covenant”.

The Government of El Salvador considered that

“acts of violence undertaken with a view to coer-
cion for any purpose clearly contain an element of
aggression”,

The Sigmese Government felt that

“a clearer answer to the fourth question is essen-
tial. Any attack, however violent, however destruc-
tive and however unjustified, may be claimed by the
nation making it to be merely ‘a measure of coercion
not intended to constitute an act of war’. ..Certain
so-called ‘coercive measures’ can be, and clearly ought
to be, branded in advance as inconsistent with the
terms of the Covenant”.

The Swedish Government said that

“the use of armed forces must be considered in-
compatible with the provisions of the Covenant in
the circumstances indicated in the fourth question”.

The Swiss Government said that

“It must be considered incompatible with Articles
12 to 15 of the Covenant for a State to violate the
territory of another State during the course of peace-
ful proceedings and before the expiry of the time-
limit lzid down in Article 12”7,

The Government of Uruguay considered that

“no measures of coercion can be consistent with
the letter and the spirit of the Covenant, since the
adoption of the Covenant marks the advent of an
international order which precludes the employment
of violence until all appropriate measures to dispense
States from the necessity of taking the law into their
own hands have been exhausted”.

Secrion V. TrE Geneva ProTocoL
(2 Ocroper 1524)

30. The Geneva Protocol®® is a draft treaty which
was adopted by the Assembly of the League of Nations

22] eague of Nations, Records of the Fifth Assembly, Min-
utes of the First Committee (Official Fournol, Special Supple-
ment No, 24), pages 136-140.

28[bid., page 127.

24 Article 10 is worded as follows:

“Every State which resorts to war in violation of the
undertakings contained in the Covenant or in the present
Protoco! is an aggressor. Violation of the rules laid down
for a demilitarised zone shall be held equivalent to resort
to war.

“In the event of hostilities having broken out, any State
shall be presumed to be an aggressor, unless a decision of
the Council, which must be taken ynanimously, shall other-
wise declare:

“1. If it has refused to submit the dispute to the procedure
of pacific settlement provided by Articles 13 and 15 of the
Covenant as amplified by the present Protocol, or to comply
with a judicial sentence or arbitral award or with a unan-
imous recommendation of the Cowneil, or has disregarded a
unsnimous report of the Council, a judicial sentence or an
arbitral award recognising that the dispute between it and

year, It contained a general prohibition

on 2 October 1924 and was abandoned the following
ainst recourse
to war. The relevant provisions are worded as fellows:

“Article 2. The signatory States agree in no case
to resort to war either with one another or against
a State which, I the occasion arises, accepts all the
obligations hereinafter set out, except in case of re-
sistatice to acts of aggression or when acting in agree-
ment with the Council or the Assembly of the League
of Nations i1 accordance with the provisions of the
Covenant and of the present Protocol.”

31, The Geneva Protocol introduces an original
method for defining aggression and determining the
aggressor,

(a) Definition of Aggression

32. The first paragraph of Article 10 reads as
follows:

“HEvery State which resorts to war in violation of
the undertakings contained in the Covenant or in the
present Protocol is an aggressor.”

(b) Determination of the Aggressor

33. In his report analysing the Protocol, Mr. Politis
said;

“The definition of aggression is a relatively easy
matter, for it is sufficient to say that any State is
the aggressor which resorts in any shape or form to
force 1m viclation of the engagements contracted by
it...”

However, he added:

“On the contrary, to ascertain the existence of
aggression is a very difficult matter, for although the
first of the two elements which together comstitute
aggression, namely, the viclation of an engagement,
is easy to verily, the second, namely, resort to force,
is not an easy matter to ascertain. When one country
attacks another, the latter necessarily defends itself,
and when hostilities are in progress on both sides,
the question arises which party began them.

“This is a question of fact concerning which opin-
ions may differ.”?

34. The Rapporteur states that to escape from the
dilemma it was decided to adopt an “automatic pro-
tedure”, Article 10 establishes a series of presumptions
to determine the aggressor “in the event of hostilities
having broken out”.®* A unanimous decision of the

the other belligerent State arises out of a matter which by
international law is solely within the domestic jurisdiction of
the latter State; nevertheless, in the last case the State shall
only be presumed to be an aggressor if it has not previously
submitted the gquestion to the Council or the Assembly, in
accordance with Article 11 of the Covenant. .

“2. If it has violated provisional measures enjoined by
the Council for the period while the proceedings are in
progress as contemplated by Article 7 of the present Protacol,

“Apart from the cases dealt with in paragraphs 1 and 2
of the present Article, if the Council does not at once
succeed in determining the aggressor, it shall he bound to
enjoin upon the belligerents an armistice, and shall fix the
terms, acting, if need be, by a two-thirds majority and shall
supervise its execution. )

‘Any belligerent which has refused to accept the armistice
or has violated its terms shall be deemed an aggressor.

“The Council shall czll upon the signatory States to e?ply
forthwith against the aggressor the sanctions provided by
Article 11 of the present Protocol and any signatory State
thus called upon shall therenpon he entitled to exercise the
rights of a belligerent™



- Council is needed to reject these presumptions. Where
there is no presumption, the Council has to determine,

as téuickly as possible, who is the aggressor, If it fails .
to

o so, the Council must enjoin an armistice, the
terms of which it will ix by a two-thirds majority.
The belligerent which rejects the armistice or violates
it is held to be an aggressor.

35. On close examination, the system of determining
the aggressor in some respects gives the same resulis
as a system of defining aggression. In the event of hos-
tilities having broken out, any State is deemed to be
the aggressor, unless a decision of the Council, taken
unanimously, otherwise declares, if it has refused to
submit the dispute to the procedure of pacific settle-
ment or if it has violated provisional measures enjoined
by the Council or does not comply with the armistice
terms fixed by the Council.

36. It will be seen that this is a most unusual system.
On the one hand, it is connected with the system for
the peaceful settlement of disputes (first hypothesis).
On the other hand, by placing the parties under the
obligation to comply eitEer with the provisional pre-
ventive measures enjoined by the Council or with the
armistice terms ﬁxetf by the Council (second and third
hypotheses) it is based on a practical political concept.

Secrion VI, Tee LocarNo TreaTy oF MuTuaL
Guarantee (16" OcTopER 1925)%

37. The Treaty of Mutual Guarantee between Ger-
many, Belgium, France, Great Britain and Italy, dated
16 October 1925, is of special interest from the point
of view of the concept of aggression. Concluded under
the auspices of the League of Nations, the Treaty placed

ial responsibilities on the Council of the League.
Article 2 of the Treaty provides as follows:

“Germany and Belgium, and also Germany and
France, mutually undertake that they will in no case
atteck or invade each other or resort to war against
each other,

*This stipulation shall not, however, apply in the
case of:

“(1) The exercise of the right of legitimate de-
fence, that is to say, resistance to a violation of the
undertaking contained in the previous paragraph or
to a flagrant breach of Articles 42 or 43 of the said
Treaty of Versailles if such breach constitutes an
unprovoked act of aggression and by reason of the
assembly of armed forces in the demilitarized zone,
immediate action is necessary;

“(2) Action in pursuance of Article 16 of the
Covenant of the League of Nations;

“(3) Action as the result of a decision taken by

_ the Assembly or by the Council of the League of

Nations or in pursuance of Asticle 15, paragraph 7,

of the Covenant of the League of Nations, provided

that in this last event the action is directed against a
State which was the first to attack.”

#Zee League of Nations, Treaty Series, Vol. LIV, page 289,

26 egitimate defence is strictly defined. It is resistance to
attack or invasion or to hostilities,

Reference is also made to certain special obligations imposed
on Germany under articles 42 and 43 of the Treaty of Versailles
(demilitarization of the left bank of the Rhine) a2 flagrant
breach of which, under the terms of the Treaty, confers the
right of legitimate defence.
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38. The first paragraph states in general terms what
is prohibited—attack or wwasion, on the one hand, and
resort to wer, on the other, The second paragraph spec-
ifies the cases in which the prohibition contained in
the first paragraph does not apply. The first case is
that of legitimate defence, which is cfeﬁned.” The second
case is that of collective sanctions taken by the League
of Nations in pursuance of Article 16. The third case
is similar to the second and is that of action as the
result of a decision taken by the Assembly or by the
Council of the League of Nations,

39. In a resolution of 25 September 1926, the
Assembly of the League of Nations approved the
treaties concluded at Locarno™ and declared that
“agreements of this kind need not necessarily be re-
stricted o a limited area but may be applied to different
parts of the world”.?® The Locarno Treaties were
destined to inspire a movement to strengthen security
by means of non-aggression treaties, -

Section VII. REerorr 3y MR. DE BROUCRERE
{1 DecEMBER 1926)%

40. This report was made at the request of the
Committee of the Council of the e of Nations.
Although it was not adopted by the Committee after
consideration, it has nevertheless enjoyed great au-
thority and has often been cited. It raises the question
of “the conditions which must be fulfilled before a
country can be regarded as having resorted to war”,
The general idea expressed in the report is that every
act of violence does not constitute resort to war and
does not justify its victim in resorting to war,

41. The report states the following in this con-
nexion:

“There is no need to dwell upon the case in which
the aggressor State formally declares war. Apart
from this eventuality, two conditions are mnecessary,
as we said:

“(1) One country must have committed an act of
war against another;

“(2) The latter country mmst have admitted the
existence of a state of war.

“Further, the second country must have justifica-
tion for taking up this attitude.

“Every act of violence does not necessarily justify
its wictim in resorting to war. If a detachment of
soldiers goes & few yards over the frontier in a colony
remoie from any vital centre; if the circumstances
show quite clearly that the aggression was due to an
error on the part of some snbaltern officer; if the
central authorities of the ‘aggressor State’ reprimand
the subordinate concerned as soon as they are ap-
prised of the facts; if they cause the invasion to cease,
offer apologies and compensation and take steps to
prevent any recurrence of such incidents—then it
catmot be maintained that there has been an act of
war and that the invaded country has reasonable

A number of other agreoments, besides the Treaty of
Mutual Guarantee, were concluded at Locarno, Some laid down
procedures for the peacefyl settlement of disputes, while others
provided for mutual assistance between France and Poland,
and France and Czechoglovalda. .

8] engue of Nations, Resolutions and Recommendations
adopted by the Assembly during its Seventh Ordinary Session
(O fficial .?oumal, Special Supplement No, 43) page 16.

#5ee League of Nations document A.14.1927.V, page 60.



grounds for mobilizing its army and marching upon
the enemy capital, The accident which has occurred
has in no way released that country from the gpecific
obligations laid down in Articles 12 and following.
It could not be so released unless it were the victim
of a flagrant aggression of such a serious character
that it would obviously be dangerous not to retaliate
at once. In short, to borrow the felicitous phrase used
in the Treaty of Locarno, ‘the country in quesiion
must be exercising the right of legitimate defence’.

“Legitimate defence implies the adoption of meas-
ures proportionate to the serfousness of the attack
and justified by the imminence of the danger. If a
country flagrantly exceeded these limits, even if it
were affronted by some incident of little intrinsic
importance, it would become in actual fact the real
aggressor and it would be only fair that that country
should be made the object of the sancHons provided
for in Article 16.

“Accordingly, it is not so easy as it may seem at
first sight to determine when 2 couniry ‘resorts to
war’, and a decision may be a very difficult matter,”’s®

Secriox VIIl. PromEIeITION OF WARS OF AGGRES-
SION BY THE ASSEMELY OF THE LEAGUE oF NATIONS
UNDER THE RESOLUTION DATED 24 Srpremser 1927

42. On 24 September 1927, the Assembly of the
League of Nations, in pursuance of a Polish proposal,
adopted a declaration condemuing wars of aggression.
The text of this declaration is as follows:

“The Assembly,

“Recognizing the solidarity which unites the com-
munity of nations;

“Being inspired by a firm desire for the mainte-
nance of gen peace;

“Being convinced that 2 war of aggression can
never serve 2s a means of settling international dis-
putes and is, in consequence, an international crime;

“Considering that a solemn renunciation of all wars
of aggression would tend to create an atmosphere of
general confidence calculated to facilitate the progress
of the work undertaken with a view to disarmament;

“Declares:

“(1) That all wars of aggression are, and shail
always be, prohibited ;

“(2) That every pacific means must be employed
to settle disputes, of every description, which may
arise between States.

“The Assembly declares that the States Members

of the League are under an obligation to conform to
these principles”*®

SEction 1X. PROHIBRITION OF WARS OF AGGRESSION
py THE Pan-AmeEricaw CoNFERENCE (1928)

43. The Sixth Pan-American Conference which met
at Havana in 1928 adopted the following resolution:

“Considering:
“That the American nations should always be in-
30Thid,, page 69,

81See Leapue of Nations, Resolutions and Recommendations
adopted by the Assembly during its Eighth Ordinery Session
(Official Jowrngl, Special Supplement No. 53), page 22.
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spired in solid co-operation for justice and the general
good ;

“That nothing is so opposed to this co-operation
as the use of violence;

“That there is no international controversy, how-
ever serious it may be, which can not be peacefully
arranged if the parties desire in reality to arrive at
a pacific settlement ;

“That war of aggression constitutes an international
crime against the human species;

“Resolves:

“(1) All agpression is considered illicit and as
such is declared prohibited;

“(2) The American States will employ all pacific
means fo settle conflicts which may arise between
them,”s2

Secrion X, Tar COoMMITTEE ON ARBITRATION AND
SecuriTy (1928)

44, A Committee on Arbitration and Security was
established on 30 November 1927 by the Preparatory
Commission for the Disarmament Conference, with a
view to increasing the guarantees of security and, there-
by, facilitating disarmament. The work accomplished
by the Committee was two-iold. In the first place, the

ommittee carried out studies of Articles 10, 11 and
16 of the Covenant of the League of Nations, of which
the Assembly of the League expressed its appreciation
in its resolution of 26 September 1928, Secondly, the
Assembly prepared a number of model treaties con-
cerning mutual assistance and non-aggression.

1. STUDIES RELATING TO SECURITY
(a) Report by Mr. Rulgers

45. The studies relating to security centred on the
report by Mr, Rutgers (Netherlands).®® Mr. Rutgers
deals with the question of criteria for determining
aggression in connexion with Articles 10 and 16, and
opposes 2 rigid definition of aggression. His conclusions
contain the following paragraph on this question:

“211. A hard-and-fast definition of the expressions
‘afgressiou’ (Article 10) and ‘resort to war’ (Article
16) would noi be free from danger, since it might
oblige the Council and the Members of the League
to pronounce on a breach of the Covenant and apply
sanctions at a time when it would still be preferable
to refrain for the moment from measures of coercion.
There would also be the risk that criteria might be
taken which, in unforeseen circumstances, might lead
to a State which was not in reality responsible for
hostilities being described as an aggressor.”

46, He does not, however, confine himself to reject-
ing the principle of defining aggression. He considers
that “it wonld be. . .practical to enumerate some of the
facts which, according to circumstances, may serve as
evidence that agpression has taken place”, Adopting the
arpument advanced by the Temporary Mixed Com-
mission when drawing up the Draft Treaty of Mutual

828ee Proceedings of the American Society of International
Low at its Twenty-Second Annual Meeting, 1928, pages 14-15,

#85ee League of Nations, Minutes of the Second Session of
the Commiltee on Arbitration and Security (League of Nations
document C.165.M.50.1928.1X ), pages 142 ¢f seq.




Agsistance, he enumerates a series of acts, some of
which constitute acts of force, and others acts prepara-
tory to the use of force.®*

47. He also introduces another concept: “the list
of factors furmished by the Special Committee of the
Temporary Mixed Commission might be supplemented
by including the violation of certain undertalkings; for
instance, refusal to submit a dispute for pacific setile-
ment by the methods agreed upon. . ."="

48, Lastly, he points out that the question of the
measures to be taken against an aggressor {Article 16)
will not arise without the Council having first to deal
with the conflict to prevent its aggravation (Article
11). That being so, “the application of the procedure
of Article 11 will be for the Council the hest prepara-
tion for the performance of its duties under Article 16.
This procedure will enlighten it as to the attitude of
the two parties, and supply it with valuable informa-
ton. .."s®

49, A number of critical observations were made
on Mr. Rutgers’ report. The French delegation in the
Preparatory Commission, for example, regretted the
complete abandonment of the criterion of aggression
adopted in the Geneva Protocol, which, as indicated
earlier in this text, established a series of presumptions
for the determination of the aggressor.®

(b) Resolution of the Assembly of 20 September 1928
and the report by Mr. Politis

50. The Assembly did not come to a decision on
the question of defining aggression. The resolution of
20 September 1928 merely states the following:

“The Assembly,

.......

“Considers that the information concerning the
guestion of the criteria of aggression contained in
the Commatiee’s documents nsefully summnariges the
studies made by the Assembly and the Council and
the provisions of certain treaties....... 788

51. In his report, Mr. Politis has the following to
say in this connexion:

3Mr. Rutgers states in this connexion:

“117. First among these sources of inforination are the
results of the investigation carried out by the Permanent
Advisory Commission and the Special Committee of the
Temnforary Mixed Commission when drawing up the Treaty
of Mutinl Agsistance, The reports of these bodies show that
certain acts would in many cases constitute acts of aggres-
sign; for instance:

“{1} The invasion of the territory of one State by the
troops of another State;

“(2) An aitack on a considerable scale laumched by one
State on the frontiers of another State;

“(3) A surprise attack hy aircraft carried omt by one
State over the territory of another State, with the aid of
poisonous gases. The reports in question add that other cases
may arise in which the problem would be simplified owing to
some act committed by one of the parties to the dispute
affording unmistakable proof that the pariy in question was
the real aggressor,

“There are also certain factors which may serve as a basis
for determining the aggressor:

“(z) Actnal industrial and economic mobilization carried
out by a State either in its own territory or by persons or
societies on foreign territory.

“(b) Secret military mobilization by the formation and
employment of irregular troops or by a declaration of a state
of danger of war which would serve as a pretext for com-
mencing hostilities.
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“Mr. Ruigers and certain members of the Com-
mittee on Arbitration and Security were of the opin-
ion that a hard-and-fast definition of these terms
would be very difficult and, even if possible, would

be very dangerous, for the very rigidity of such a.

definition wmight conceivably leed the Council into @
premature application of the senctions prescribed by
Article 16, .

“This opinion, however, was not general. The Com-
mittee on Arbitration and Security, in the resolution
which has been adopted by the Third Committee and
is now submitted for your approval, merely noted
the difficulties....... 7738

(c) ﬁ?‘mmmdaﬁou of the Assembly of 20 September
g

52. The Assembly also adopted the following recom-
mendation:

“The Assembly,

(1]

IR RN

“Considers that the study of Article 11 of the
Covenant, which stipulates that the League ‘shall
take any action that may be deemed wise and effectual
to safepuard the peace of nations’, forms the matural
counterpart of the study undertaken by the Commit-~
tee of the Council and approved by the Council on
December 6th, 1927, on the Assembly's recommendz-
tion, and, without detracting from the value of the
other articles of the Covenant, brings into prominence
the fact that the League’s first task is to forestall war,
and that in all cases of armed conflict or of threats
of armed conflict, of whatever nature, it must take
action to prevent hostilities or to stop hostilides which
have already begun ;4

53. This recommendation is based on the principle
that prevention is better than punishment and that the
first duty of an international body is to take the most
effective action to prevent the outbreak of hostilities or
to bring about the cessation of hostilities which have
already begun.®

*(¢) Air, chemical or naval attack carried out by ome
party against another.
“(d) The presence of the armed forces of one party in the
territory of another,
“(¢) Refusal of cither of the parties to withdraw its
armed forces hehind a line or lines indicated by the Council.
“(f) A definitely aggressive policy by one of the parties
towards the other, and the consequent refusal of that party
to submit the subject in dispute to the recommendation of
the Council or to the decision of the Permanent Court of
Tnternational Justice and to accept the recommendation or
decision when given” (Ibid., pages 143-144).
837hid, pape 144,
88Ihid, page 152,
371bid, page 184 bis.
888ee League of Nations, Resolutions and Recommendations
adopted by the Assembly during its Ninih Ovrdinary Session
{Official Journal, Special Supplement No, 63), page 16.
se]eague of Nations, Records of the Ninth Ordinary Session
of the Assembly, Plenary Meetings, Text of the Debates
(Ofiicial Journal, Special Supplement No. 64), page 114
40l eague of Nations, Resolutions and Recommendetions
adaopted by the Assembly during its Ninth Ordinary Session,
(Officiel Journal, Special Supplement No. 63), page 16,
41y, Barandon indicates the support enjoyed by this idea.
(Barandon, Le systéme juridique pour lo prévention de la
guerve, 1933, pages 8, ef seq., 305 et seq.)
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2, THE MODEL TBEATIES RECOMMENDED BY THE
ASSEMBLY

54. Model treaties of nom-aggression and mutual
assistance had been prepared by the Comimittee on Ar-
bitration and Security and amended as a result of the
work of the First and Third Committees, Under its
resolution of 26 September 1928, the Assembly recom-
mended the treaties “for consideration by States”, ex-
gressing the hope that “they may serve as a basis for

tates desiring to conclude treaties of this sort”.*?

55. The formula concerning non-aggression con-
tained in the various model treaties reproduces that
contained in the Locarno Treaty of Mutual Guarantee
of 16 Octcber 1925.%° The introductory note to the
model collective treaties of mutual assistance and the
model collective and bilateral treaties of non-aggression
contains the following comment on article 1:

“The formula by which ‘each of the high contract-
ing parties undertakes not to. . .resort to war against
another contracting party’ must, in the opinion of
the Committee, be undersiood to mean that the
parties, which undertake by the tn of mutual
assistance to settle all their disputes by forms of

cific procedure, in every case exclude recourse to
E;ca in any form whatever, cpart jrom the excep-
tions formally reserved in the text”*

Secrion XI. TrE Pacr or Paris {Brrano-Keriocs
Pacr) (27 Avucusr 1928)

56. The Pact of Paris is of special interest from the
point of view of the definition of e}‘ggression, even
though it does not contain the term “aggression”. In
the diplomatic correspondence exchanged on its con-
clusion and in the debates in national parliaments held
at the time of its ratification, the Pact gave rise to dis-
cussiong concemmi' the concepts of legitimate defence
and aggression which are, of course, closely inter-
connected. :

57. At the time of its conclusion, the Pact of Paris
had a two-fold purpose, to lay down a general prohibi-
tion against recourse to war, which was not contained
in the Covenant of the League of Nations, and to es-
tablish & rule of law which would be binding not only
on the Members of the League of Nations but on all
States throughout the world, in particular the United
States of America and the Union of Soviet Socialist
Republies which were not Members of the Leagues®

58. The following is the text of the Pact of Paris:t®

¥l eague of Nations, Resolutions and Recommendations
adopted by the Assembly during its Ninth Ordinary Session,
(Official Journal, Special Supplement No. 63), page 18.

There are three model treaties comcerning securify (#héd,
pages 40-57) 1

(i) Collective Treaty of Mutual Assistance (Treaty D).

(ii) Collective Treaty of Non-Aggression {Treaty E).

(iii) Bilateral Treaty of Non-Aggression (Treaty F).

s3Ariicle 1 of the Collective Treaty of Mutual Assistance
reads as follows:

“Bach of the hizh contracting parties undertakes, in regard
to each of the other parties, not to atiack or invade the
territory of another contracting party, and in no case to
resort to war against another contracting party.

*“This stipulation shall not, however, apply in the case of:

*(1) The exercise of the right of legititate defence—that
is to say, resistance fo a violation of the undertaking con-
tained in the first paragraph;
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(List of signatories)

L1

LN

“Persuaded that the time has come when a frank
renunciation of war as an instrument of national
policy should be made to the end that the peaceful
and friendly relations now existing between their
peoples may be perpetuated;

“Convinced that 21l changes in their relations with
one another should be sought only by pacific means
and be the result of a peaceful and orderly process,
and that any signatory Power which shall hereafter
seek o promote its national interests by resort {o
war should be denied the benefits furnished by this
Treaty.

123

“Article T

“The High Contracting Parties solemmnly declare
in the names of their respective peoples that they
condemn recourse to war for the solution of inter-
national controversies, and renounce it as an instru-
ment of national policy in their relations with one
another

“Article I

“The High Contracting Parties agree that the
settlement or solution of all disputes or conflicts of
whatever nature or of whatever origin they may be,
which mzy arise among them, shall never he saught
except by pacific means.

“drticte [T

L3 ”

-------

59. Article I contains a prohibition of recourse to
war to which no reservation or limitation is attached.
Article II, which states that the settlement “of all dis-
putes or conflicts of whatever nature or of whatever
origin they may be...shall never be sought except by
pacific means”, confirms Article I,

1. EXCHANGE OF DIPLOMATIC CORERESFONDENCE ON
THE CONCLUSION OF THE PACT OF PARIS

60. The conclusion of the Pact of Paris gave rise
to lengthy negotiations in the course of which the scope
of the prohibition established by the Pact was defined.
The signatories of the Pact were generally agreed that,
on the one hand, the Pact did not preclude the exercise
of the right of legitimate defenice and that, on the other
hand, a State which violated the treaty would be denied
its benefits.

“(2) Action in pursuance of Arilde 16 of the Covenant

of the League of Nations; .

e;gi) Action as the result of a decision taken by the As-
sembly or by the Council! of the League of Nations or in
ursuance of Artiele 15, h 7, of the Covenant of the
eague of Nations, provided t in_this last event the
acton ’is directed apainst a State which was the first to
attaele’

#44Sce League of Nations, Minutes of the Second Session of
the Commiltee on Arbitrotion end Securitg (League of Na-
tions document C.165.M.50.1928.1X), page 207.

45Moreover, when the Pact was concluded, it was hoped that
it might serve as a bridge between the League of Nations and
the States which had not become Members of the League, and
that in the event of an interpational crisis it would facilitate
co-operation between Members of the League of Nations and
non-member States with a view to the maintenance or restora-
tion of peace. ) .

465ee League of Nations, Treaty Series, Vol, XCIV, page 57.




61. At the outset of the negotations, the French
Government proposed a formula providing for the pro-
hibition of wars of aggression and expressly reserving
the right of legitimate self-defence.#

62. In reply to this proposal, the United States
Government said that the wording of the Pact must
be simple if it was to have the desired effect.®®

63. The wording proposed by the French Govern-
ment was not adopted. On 23 June 1928, however, the
Government of the United States communicated to each
of the Governments invited to sign the Pact an iden-
tical note clarifying the scope of the Pact. The note
dealt, inter alig, with the questions of self-defence and
of relations with a treaty-breaking State.

64. With regard to self-defence, the note states the
following :

“There is nothing in the American draft of an
anti-war treaty which restricts or impairs in any
way the right of self-defence, That right is inherent
in every sovereign State and is implicit in eve
treaty. Every nation is free at all times and regard-
less of treaty provisions to defend its territory from
attack or invasion and it alone is competent to decide
whether circumstances require recourse to war in

- gelf-defence, If it has a good case, the world will
‘applaud and not condemn 1its action, Express recogni-
tion by treaty of this inglienable right, however, gives
rise to the same difficulty encountered in any effort
to define aggression. It is the identical question ap-
proached from the other side. Inasmuch as no treaty
rovision can add to the natural right of self-defence,
it is not in the interest of peace that a treaty should
stipulate a juristic conception of self-defence since
it is far too easy for the unscrupulous to mould events
to accord with an agreed definition,”#®

65. In regard to relations with o treaty-breoking
State, the note states that:

“...there can be no question as a matter of law

" that violation of a multilatera] anti-war treaty through
resort to war by one party thereto would automati-
cally release the other parties from their obligations

47The United States De
ﬁr the Renunciation Oil
3 r.8 Paul Claudel to

ent of State, the General Pact
ar, 1928, See page 14, the letter from
r. Frank B. Kellogg dated 5 January

628,

The French Government subsequently proposed,-on 20 April
1928, a preliminary draft treaty reserving the right of legitimate
defence and clarifying the nature of prohibited acts. This draft
contained the following provisions:

“Article T

“The high contracting partics without any intention to in-
fringe upon the exercise of their rights of legitimate self-
defence within the frameworlk of existing treaties, particularly
~when the violation of certain of the dprovisions of such treaties
constitutes a hostile act, solemnly declare that they condemn
recottrse to war and renounce it as an instrument of national
policy ; that is to say, as an instrument of individual, spon-
taneous and independent political action taken on their own
initiative and not action in respect of which they might be-
come involved throngh the obligation of a treaty such as the

Covenant of the League of Nations or any other ireaty regis-

tered with the League of Nations. They undertake on these

con:l‘ditions not to attack or invade one another.

“Article ITT .

“In case one of the high contracting parties should con-
travene this treaty, the other contracting Powers would ipso
facto be released with respect to that party from their obliga-
tions under this treaty”.

See, ibid., page 22,

16

to the treaty-breaking State. Any express recognition
of this principle of law is wholly unnecessary.”®

66. The Governments of the States to which this
note was addressed confirmed their agreement,” so
that the note may be regarded as an authorized inter-
pretation of the Pact.

67. On 27 August 1928, an invitation to accede to
the Pact of Paris was addressed to forty-nine States,
the majority of which notified their accession. Some of
the accessions were accompanied by declarations, a
number of which expressly noted the interpretation
contained in the United States note of 23 June 1928,
Other declarations specified that only the text of the
Pact was acceded to or rejected some principle estab-
lished in the exchange of correspondence.

'68. In a note communicated on 31 August 1928,
the Government of the Union of Soviet Socialist Re-
publics stated that it could not accept the limitations
on the Pact referred to in the diplomatic correspondence
of the original signatories. The Soviet Government also
made the following critical observations on the actual
text of the Pact: .

“6. With regard to the text of the pact, the Soviet
Government deems it necessary to point out that
there is a lack of precision and cdlarity in Article 1
dealing with the formula prohibiting war; this formu-
la allows various and arbitrary interpretations, For
its part, the Soviet Government believes that every
international war must bhe prohibited whether as an
instrument of what is called ‘national policy’, or as
a method serving other purposes gfor instance the
suppression of national movements of liberation, etc.).
In the opinion of the Soviet Government, there must
be a ban on war, not only in the strict juridical mean-
ing of the word (that is, presupposing a declaration
of war, etc.), but also on such mili actions as,
for example, intervention, blockade, military occupa-
tion of foreign territories, of foreign ports, ete.

“The history of recent years has provided instances
of military activities which have inflicted terrible
hardships on the peoples. The Soviet Republics were
themselves the object of such attacks, and at the

48Tn a letter to Mr. Paul Claudel of 27 February 1928, Mr.
Frank P. Kellogg stated the following: .

“If, however, such az declaration were nccompanied hy
definitions of the word ‘aggressor’ and by tions and
qualifications stipulating when nations would be justified in
going to war, its effect would be very greatly weakened and
its positive value as a guaranty of peace virtually destroyed.
The ideal which inspires the effort so sincerely and so
hopefully put forward by your Government and mine is
arresting and appealing just because of its purity and sim-
plicity; and 1 cannot avoid the feeling that if governments
should publicly acknowledge that they can. only deal with
this ideal in a technical spirit and must insist ?n the adop-
tion of reservations impairing, if not utterly destroying the
true significance of their common endeavours, they would be
in effect only recording their im;potence, to the keen dis-
appointment of mankind in general.”

See, ibid, page 14,

407Fid,, pages 36-37,

so7hid,, page 37,

81See, ihid.: Germany (page 43), France (pages 43—453,
Haly (Spage 46}, Belgitm (pages 46-45), Poland %pa.gea 42-43
United Kingdom (pages 47-48), Czechoslovakia (pages 51-53),
Japan (pages 53-54). . .

See Myers, Origin and Conclusion of the Peris Pact, World
Peace Foundation Pamphlets, Vol. XII, No. 2, 1929,

Union of South Aftica (page 150}, Australia (page 149),
Canada (page 145), Irish Free State (page 144), India (page
149), New Zealand (page 150),

/



present time the great Chinese people are the victims
of similar aggressions. Further, such military actions
often develop into big wars which it is then com-

_ pletely impossible to stop, and yet the pact does not
say a word about these questions, which are most
important from the point of view of peace. Again,
the same first article of the pact mentions the neces-
sity of setiling all disputes and all international
- conflicts exclusively by peaceful means.. In this con-
nexion, the Soviet Government considers that in the
number of non-pacific means forbidden by the pact
should also be included such means as the refusal to
re-establish normal pacific relations between nations
or the rupture of these relations, for such acts, b
eliminating the pacific means which might settle djg
ferences, embitfer relations and contribute to the
c;eation ac};f an atmosphere favourable fo the outbreak
of war.”

2. PARLIAMENTARY DEBATES ON THE PACT OF PARIS

69. Debates on the Pact of Paris were held in vari-
ous parliaments (Australia, Belgium, Canada, Czecho-
slovakia, France, Germany, Ireland, Italy, Japan,
Poland, Union of South Africa, United Kingdom and
United States of America). Generally speaking, these
debates confirmed the interpretations of the Pact given
in the diplomatic notes exchanged prior to its con-
clusion.” The coricept of self-defence figures prominent-
ly in the discussions, In some cases it was widely in-
terpreted, while in others it was asserted that it was
dangerous to have too broad a definition of self-defence
which, interpreted individually by each State, would
enable it to use force to protect, for example, the life
and property of its nations abroad. In France, it was
argued that a war waged against a State refusing to
have recourse to peaceful procedures would be a de-
fensive war, .

Secrion X1I. AMENDMENT OF THE COVENANT OF
THE LEAGUE OF NATIONS TO BRING IT INTO HAR-
MONY WITH THE Pact or Paris (1929 - 1931)

70. After the entry into force of the Pact of Paris,
it was proposed that the Covenant of the League of
Nations should be amended to include a general pro-
hibition of recourse to war.®* The Governments con-
cerned were consulted and a committee of jurists made
a study of the question.’® A number of Governments
and certain members of the Committee of Jurists argued
that the balance of the system of the Covenant would
be destroyed if the principle of the general prohibition
of recourse to war were established without drawing
the necessary conclusions from that principle, namely,
the obligation: of States to submit all international dis-
putes to an intermational body for settlement by a bind-

528ee Myers, Origin and Conclusion of the Paris Pact,
Worldll.fl(’]ali;ie Foundation Pamphlets, Vol. XII, No. 2, 1929,
pages 170-171,

585ee André Mandelstam, L'interprélation du Pacte Briond-
Kellogq par les gouvernements et les parlements des FEtats
signataires, Paris, 1938, ‘

845ee League of Nations, Resolutions and Recommendations
adopted by the Assembly during its Tenth Ovrdinary Session
(Oficial Journal, Special Supplement No. 74), page '18: reso-
lution adopted on 24 September 1929,

565ee the roport of the Committee of Jurists, followed by
the observations of Governments, League of Nations docu-
ment A.8.1930.V. The question came before the Assembly
again in 1930 (resolution of 4 October 1930) and in 1931
(resolution of 25 September 1931); see League of Nations
Official Jonrnal, Special Supplement No. 83, page 16, and
Special Supplement No. 92, page 9.
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ing decision and the obligation to comply with that
decision. A State which resorted to war to enforce a
decision in its favour would not commit an act-of ag-
gression, As an extension of this argument, a State
which refuses to submit a dispute to a procedure of
arbitraton or judicial seitlement is an aggressor.™

71. In the report submitted in 1931 on behalf of the
First Committee,* Mr. Henri Rolin (Belgium) made
the following statement concerning self-defence and -
aggression:

“5, One point appears beyond dispute—namely,
that neither.lf.in thgpig;ct ofe}}v’aris nor in the Cove-
nant of the League in its present form does the pro-
hibition of recourse to war exclude the right of legiti-
mate self-defence. ..

“6. On the other hand, in the present state of the
law, the satisfactory enumeration of the distinctive
characteristics either of aggression or of legitimate
self-defence appears difficult and even impossible.”

Spcrion XIII. Trae GeNeral CONVENTION oF 26
SeEPTEMBER 1931 TO IMPROVE THE MEANS OF PRE-
VENTING WAR ... _ .

72, This convention, prepared by the Committee
on Arbitration and Security, was approved by the
Assembly of the League of Nations on 26 September
1931 and opened for signature by States,®® The Con-
vention, to the underlying conception of which a num-
ber of -States were opposed, did not come into force as
it failed to receive the required number of ratifications-
and accessions. It envisages the case of armed forces
entering the territory of another State and seeks to
provide a settlement without determining the aggressor
and applying sanctions.® According to this conception,
the main object is to secure the cessation of hostilities
and to safeguard the peace, Only when this has been
found to be impossible will an attempt be made to assign
responsibility by determining the aggressor.

Secrion X1V, TaHE DisarMAMENT CONFERENCE
(1932 -1933)

73. The question of defining aggression was dis-
cussed at length at the Disarmament Conference. Three
proposals were submitted, based on the principle that
resort to force should be prohibited and that the ag-
gressor is the State violating that prohibition.

1. DECLARATION OF NON-RESORT TO FORCE IN EUROFE

74. On 15 February 1933, Mr.  Eden (United
Kingdom) submitted to the Political Commission of
the Disarmament Conference a draft declaration pro-
hibiting resort to force which concerned only European
states in their mutual relations.® The meetings held

588ee helow, paragraphs 449-453,

87League of Nations, Records of the Twelfth Ordinary Ses-
sion of the Assembly, Minutes of the First Committee (Official
Jowrnal, Special Supplement No, 04), page 146.

58Sce League of Nations, Resolutions and Recommendations
adopted by the Assembly during its Twelfth Ordinary Session
(Official Journal, Special Supplement No. 92), page 24.

SeArticle 2 of this Convention reads as follows:

*Tf, in circumstances which, in the Council’s opinion, do
not create a state of war between the Powers at issue which
are parties to the present Convention, the forces of one of
those Powers enter the territory or territorial waters of the
other or a zone demilitarized in virtue of international agree-
ments, or fly over them, the Council may prescribe measures
to ensure their evacuation by those forees.”




on 15 February and 2 March were devoted to the dis-
cussion of this proposal. On 2 March, the Commission
adopted the following text by 27 votes:

“The Governments of...

“Anxious to further the cause of disarmament by
increasing the spirit of mutual confidence between
the nations of Furope by means of a declaration ex-
pressly forbidding resort to force in the circumstances
in which the Pact of Paris forbids resort to war:

“Hereby solemnly reaffirm that they will not in
any event resort, as between themselves, to force as
an instrument of national policy.”®*

2. PROPOSAL BY PRESIDENT ROOSEVELT

75. On 30 May 1933, Mr. Norman Davies (United
States of America) submitted to the General Commis-
sion of the Conference the following proposal contained
in a message from President Roosevelt:

“That all the nations of the world should enter into

a solemn and definite pact of non-aggression;. . .and

v ...individually agree that they will send no armed
force of whatsoever nature across their frontiers.”®?

3. THE DEFINITION OF AGGRESSION DRAFTED BY THE
COMMITTEE ON SECURITY QUESTIONS®

76. On 6 February 1933, the USSR delegation sub-
mitted to the General Commission a proposal for the
definition of aggression,® The text of the proposal was
as follows:

“The General Commiission,

“Considering that, in the interests of general secur-
ity and in order to facilitate the attainment of an
agreement for the maximum reduction of armaments,
it is mecessary, with the utmost precision, to define
aggression, in order to remove any possibility of its
justification. ;

“Recognizing the principle of equal right of all
States to independence, security and self-defence;

“Animated by the desire of ensuring to each na-
tion, in the interests of general peace, the right of
free development according to its own choice and
af the rate that suits it best, and of safepuarding the
security, independence and complete territorial in-
violability of each State and its right to self-defence
against attack or invasion from outside, but only
within its own frontiers; and

“Amxious to provide the necessary guidance to the
international organs which mmy be called upon to
defing the aggressor:

“PDeclares:
“], The aggressor in an internationat conflict shall
be considered that State which is the first to take

any of the following actions:

60This proposal was worded as follows:

“The Governments . . . .

“Acting respectively thromgh their undersigned representa-
tives, duly authorized to that effect; .

“Apxions to further the cause of disarmament by increas-
ing the spirit of mutual confidence between the nations of
Europe;

“Dl;tennined to fulfil, not only in the letter but also in
the spirit, the oblizations which they have accepted under
the Pact of Paris, signed on August 27th, 1928: .

“Herehy solemnly undertake that they will not in any cir-
cumstances resort to force for the purpose of resolving any

18

“{a) Declaration of war against another State;

“(b) The invasion by its armed forces of the ter-
ritory of another State without declaration of war;

“(¢) Bombarding the territory of another State
by its land, naval or air forces or knowingly atfack-
ing the naval or air forces of ancther State;

“(d) The landing in, or introduction within the
frontiers of, another State of land, mval or air forces
without the permission of the Government of such
a State, or the infringement of the conditions ef such
permission, particularly as regards the duration of
sojourn or extension of area;

“{e) The establishment of a naval blockade of the
coast or ports of another State,

“2. No considerations whatsoever of a pelitical,
strategical, or economic nature, including the desire
to exploit natural riches or to obtain any sort of
advantages or privileges on the territory of another
State, no references to comsiderable capital invest-
ments or other special interests in a given Siate, or
to the alleged absetice of cetfain atirthutes of State
organization in the case of a given couniry, shall be
accepted as justification of aggression as defined in

“In particular, justification for aftack cannot be
based upon:

“A., The internol situgtion in a given Slale, as,
for instance:

“(a) Political, economic or cultural backwardness
of a given country;

“(b) Alleged mal-administration;

“(¢) Possible danger to life or property of foreign
residents ;

“(d) Revolutionary or counter-revolutionary
movements, civil war, disorders or strikes;

“(e) The establishment or maintemance in any
State of any political, economic or social order.

“B. Awny octs, lews or regulations of a given State,
as, for instance:

“(e) The infringement of internatiomal agree-
ments;

“(b) The infringement of the commercial, conces~
sional or other economic rights or interests of a given
State or its citizens;

_“(¢) The supture of diplomatic or economic rela-
fions;

“{d) Economic or finaneial boycott;

“(e) Repudiation of debis;

“(f) Non-admission or limitation of immigration,
(c)lr rtistxiction of rights or privileges of foreign resi-

ents;

present or future differences between them”,

See League of Natlons, Records of the Conference for the
Reduction and Limitation of Armoments, Series D, Vol. §
(minutes of the Political Commission), page 11.

81fpid,, pages 23 and 30.

62fpid. Series B {Minutes of the General Commission), Vol.
2, page 565.

83The proposal actually speaks of a “definition of ‘aggressar’ ?
and not of a “definition of aggression”, but this difference of
terminology is unimportant.

84]hid,, page 237,
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“{g) The infringement of the privileges of official
representatives of other States;

“(k) The refuszal to allow armed forces transit to
the territory of a third State;

“(¢) Religions or anti-religious measures;
“(4) Frontier .incidents,

“3. In the case of the mobilization or concentration
of armed forces to a considerable extent in the vicinity
of its frontiers, the State which such activities
threaten may have recourse to diplomatic or other
means for the peaceful solution of international con-
troversies. It may at the same time take steps of a
military nature, analogous to those described above,
without, however, crossing the fronftier,”

77. The USSR proposal was the subject of a general
discussion in the Political Commission on 10 March
1933.5* Foliowing the discussion, the Commission in-
structed a Committee on Security Questions, under the
chairmanship of Mr, Nicolas Politis,® to consider the
question. The Committee drew up an Act relating to
the Definition of the Aggressor, which provides five
criteria of aggression. The report submifted by Mr.
Politis on behalf of the Committee is of great interest®
The general idea of the Act relating to the Definition
of the Aggressor is that the aggressor is the State which
first employs force outside its territory.

78. The text of the Act relating to the Definition
of the Aggressor is as follows:

“*

“Article 1

“The aggressor in an international conflict shall,
sithject to the agreements in force between the parties

to the dispute, be considered to be that State which
is the first to commit any of the following actions:

“(1) Declaration of war upon ancther State;

“(2) Invasion by its armed forces, with or with-
gut a declaration of war, of the territory of another
tate ;

“(3) Attack by its land, naval or air forces, with
or without a declaration of war, on the territory,
vessels or aircraft of another State;

“(4) Naval blockade of the coasts or ports of
another State;

“(5) Provision of support to armed bands formed
in its territory which have invaded the territory of
another State, or refusal, notwithstanding the request
of the invaded State, to take in its own territory all
the measures in its power to deprive those bands of
all assistance or protection.

“Article 2

“No political, military, economic or other considera-
tions may serve as an excuse or justification for the
aggression referred to in Article 1,

851bid,, Series D, Vol. 5 (Minutes of the Political Commis-
sion), page 47,

%6The Committee consisted of the representatives of the
following countries: Belgium, Cuba, Denmark, Esthonia, Fin-
land, France, Germany, Hungary, Italy, Poland, Spain, Switzer-
land, Turkey, Union of Soviet Socialist Republics, United
Kingdom, United States of America and Yugoslavia.
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“Article 3

“The present Act shall form an integral part of
the General Convention for the Reduction and Limi-
tation of Armaments,

£
suvwmea

“Protocol annexed to Article 22 of the Act velai-
ing to the Definition of the Aggressor

“The High Contracting Parties signatories of the
Act relating to the Definttion of the Aggressor,

“Desiring, subject to the express reservation that
the absolute validity of the rule laid down in Article
2 of that Act shall be i no way restricted, to furnish
certain indications for the guidance of the inter-
national bodies that may be called upon to determine
the agpgressor;

“Declare that no act of aggression within the mean-
ing of Article 1 of that Act can be justified on either
of the following grounds, among others:

“A, The Internzl Condition of a State:

“E.g., its political, economic or social structure;
alleged defects in its administration; disturbances
due to strikes, revolitions, counter-revolutions or
civil war.

“B. The International Conduct of a State:

“E.g., the violation or threatened viclation of the
material or moral rights or interests of a foreign
State or its nationals; the rupture of diplomatic or
economic relations; economic or financial boycotts;
disputes relating to economie, financial or other obli-
gations towards foreign States; frontier incidents
not forming any of the cases of aggression specified
in Article fi'

“The High Contracting Parties further agree to
recognize that the present Protocol can never legiti-
mate any violations of international law that may be
.Iisn?tl?’l’iﬁe“d i the circumstances comprised in the above

79. It will be seen that, in general, the Act relating
to the Definition of the Aggressor reproduces the sub-
stance of the USSR proposal, but in somewhat different
form. The Act, however, refers to the provision of sup-
port to armed bands %5) , which is not mentioned in
the USSR proposal of 6 February 1933.

80. The Act was considered by the General Com-
mission on 25 and 29 May 1933.%% There were differ-
ences of opinion and the Commission reserved its de-
cision. The definition of the aggressor drafted by the
Committee on Security Questions of the Disarmament
Conference was adopted in a number of treaties,™

Secrron XV. CONSULTATION WITH GOVERNMENTS
CONCERNING THE APPLICATION OF THE PRINCIPLES
or THE CovENaNT (1936)

81, After the failure of sancHons against Italy, the
Assembly of the League of Nations adopted a recom-

7See League of Nations, Conference for the Reduction and
Limitation of Armaments, Conference Documents, Vol, II,
page 679 {document Conf.D/C.G.108).

831 bid., pages GB3-684.

895ee League of Nations, Records of the Canference for the
Reduction and Limitation of Armaements, Series B (Minutes
of the General Com::nisstong Vol. 2, pages 510-517, 547-559. °

70See below, paragraphs 05-208, : "



mendation on 4 July 1936, to the effect that the Coun-
cil should invite governments to formulate proposals
“in order to improve the application of the principles
of the Covenant”.™ In this connexion, the Govermments
of China, Esthonia, Iraq, Latvia, Panama and the
Union of Soviet Socialist Republics expressed their
support for a definition of aggression.”™ The Argentine
Government expressed what would appear to be a
différent point of view.™

Chaepter 11

CRITERIA APPLIED WHEN A CONFLICT
HAS BEEN ACCOMPANIED BY THE USE
OF FORCE

82, Article 16 of the Covenant of the League of
Nations, concerning the application of sanctions against
a State resorting to war in violation of the Covenant,
is known to have been applied twice only: in the Italo-
Ethiopian dispute (1935) ) and the Soviet-Fimmish dis-
pute (1939). Apart from these cases, however, the
organs of the League of Nations, founding themselves
on Article 11 or Article 15 of the Covenant, gave more
or less explicit rulings on responsibility for armed
conflicts. Of course, where a conflict was accompanied
by hostilities, the organs of the League sought primarily
to put an end to it by persuading the parties to cease
the use of force and to accept the measures proposed
to prevent a resumption of hostilities. To this end the
organs of the League appealed to the good-will of the
parties, refrained from condemnatory judgments which
oight have caused offence, and generally exercised
great restraint in pronouncing on the misdeeds of
parties, using great tact so that the wviolators of the
Covenant could give way without losing face,

Section I. DispUTE BETWEEN PERSIA AND THE
Union oF Sovier Socravist RepusLics (ENZELI
IncENT) (1920)

83. In May 1920, USSR vessels shelled the port of
Enzeli and disembarked troops to take possession of
the fleet of Admiral Denikin, who had taken refuge
in the port. The Persian Government appealed to the
Council of the League of Nations, invoking Article 117
and subsequently Article 10 of the Covenant.™

84. On 16 June 1920 the Council of the League
of Nations adopted the following resclution:

“The Council considers that the Persian Govern-
ment has acted in the best interests of peace, and
that it has rightly appealed to the fundamental prin-
ciple of co-operation laid down in the Covenant, in
asking the League of Nations to declare its willing-

See League of Nations, Records of the Sizteenth Ordinary
Session of the Assembly, Plenary Meetings, Text of the De-
bates, Pert 2 (Officiel Jouwrnal, Special Supplement No. 151),
pages 05, 66 and 63. ]

72See e of Nations, Documents relating to the Ques-
tion of the Application of the Principles of the Couvenant,
éé)ﬁcial Journal, Special Supplement No. 154), pages 87 and

78fpid, page 13. The Argentine Government asked that “the
previous determination of the aggressor in each case and ac-
cording to circumstances should be laid down as a condition
of all sanctions™.

7L etter dated 19 May 1920 from the Ministry of Foreign
Affairs of Persia to the Secretary-General of the League of
Nations, See League of Nations; Procés-Verbol of the Sizth

ness to maintain the territorial integrity of Persia in
accordance with Article X of the Covenant.

“The Council decides that before advising upon
the means by which the obligations prescribed by
the Covenant shall be fulfilled, it is desirable, in
order o give every cpportunity for the success of
the conversations now in progress, to await the re-
sult of the promises made by the Soviet authorities.
In the meantime the Council requests the Persian
representative to keep it informed of the march of
events through the Secretary-General of the League
of Nations,”7®

Section II. INCURSIONS OF ARMED BANDS INTO THE
STATES BORDERING ON BULGARIA (INVOLVING BUL-
Garta, Romania, YucosLavia anp Greece) (1922)

85. As a result of a collective note addressed to it
on 14 June 1922 by the. Governmenis of Greece, Ro-
mania and Yugoslavia, the Bulgarian Government sub-
mitted the matter to the Council of the League of
Nations on 17 June 19227 under Article 11 of the
Covenant, The Bulgarian Government was accused of
encouraging the formation in its territory of armed
bands and their incursions over the frontiers of the
neighbouring States.

86. In a resolution of 19 July 1922 the Council:

“Expresses its hope for a satisfactory conclusion
to the efforts made by the interested Governments to
put an end, by a direct agreement, to a situation
which may become dangerous to peace;

“And requests the Governments to inform the
Coungcil at ifs next session of the result of the nego-
tiations in progress, and places itself at their disposal
should its infervention be again required to avoid all
possibility of a conflict.”"®

Sercrion I11. Greco-BunLcariaN DISPUTE {DemIr
Karou) (1925)

87. The report of the Commission of Enquiry into
the incidents on the frontier between Bulgaria and
Greece, the conclusions of which were adopted by the
Council on 14 December 1925, stated the following:

“...the Commission must nevertheless record that,
by occupying a- (_B'an of Bulgarian territory with its
military forces, Greece violated the Covenant of the

League of Nations.”™®

Section IV. Sino-JAPANESE DISPUTE (MANCOURIA)
(1931)

838. The report adopted by the Assembly on 24
February 1933 in virtue of Article 13, paragraph 4,
states:

Session of the Council, page 25, See also the letter of 29 May
1920, ibid, page 27.
SMemorandum of the Persian Government, dated 14 June

" 1920, ibid, page 31.
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78]bid, page 41.

778ee League of Nations, Qfficial Journal, 3rd Year, No. 8,
Part I: Nineteenth Session of the Council, page 795.

78[bid, page 804

See League of Nations doctment C.727.M.270.1925.V1I,
page 8. The Commission, however, recognizes various extenuat-
ing circumstonces of great importance, such as the absence of
premeditation. For the Council's decision of 14 December 1925
see Leagne of Nations, Official Journal, 7th Year, No. 2:
Thirty-Seventh Session of the Council, pages 172-177, ‘
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“Without excluding the possibility that, on the
night of 18-19 September 1931, the Japanese officers
on the spot may have believed that they were acting
in self-defence, the Assembly cannot regard as meas-
ures of self-defence the military operations carried
out on that night by the Japanese troops at Mukden
and other places in Manchuria, Nor con the militory
measures of fapan as a whole, developed in the
course of the dispute, be regarded aos measures of
self-defence” 5

SectioN V. DDISPUTE BETWEEN COLOMBIA AND PERU
(LeT1c1A) (1933)

89. The report adopted by the Council on 18 March
1933%* under Article 15, paragraph 4, contains the fol-
lowing passage:

“The Council reaches the following conclusions:
“1. That both parties agree:

“(a) That the Treaty of March 24th, 1922, he-
tween Colombiz and Peru is in force;

“(b) That, in virtue of that Treaty, the territory
known as the ‘Leticia Trapezium’ forms part of the
territory of the Republic of Colombia;

“2. That that territory has been invaded by Peru-
vians, who ejected the Colombian authorities from
their posts;

“3. That those Peruvians have been supported by
the military authorities of the Department of Loreto
(Peru);

“4, That a Peruvian post had been established
at Tarapaca on Colombian territory; that this post
was later captured by Colombian forces,”?

90. Later in the report the Council recommends
“the complete evacuation by the Peruvian forces of the
territory contained in the Leticic Trapegium, and the
withdrawal of all support from the Peruvians who have
occupied that area”.®

DisruTE BETWEEN BoLivia aND Para-
guay (1934-1935)

91. The report of the Chaco Commission of 9 May
1934 states:

“In this dispute each party claims ownership of the
Chaco, and therefore maintains that it is waging de-
fensive war in its own territory. How is the aggressor
o be determined in such o conflict? No internutional

Secron VI,

80The statement of the recommendations contained in the
repart includes the following passage:

“1. Whereas the sovereignty over Manchuria belongs to
Ching, A, Considering that the presence oi Japanese troops
cutside the zone of the South Manchuria Railway and their
operations outside this zone arc incompatible with the legal
principles which should govern the settlement of the dispute,
and that it is necessary to establish as soon as possible a
situation consistent with these principles,

“The Assembly recommends the evacuation of these
troops . ¥ League of Nations, Records of the Special
Session af the Assembly, Vol. IV (Osﬂiczal Journal, Special
Supplement No. 112) pages 22,

81l eague of Nations, Qfficial ]auma[ 14¢h Year, No. 4:
Sewenty-First Session of the Council, pages 516-523
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frontier has been crossed by foretgn troops, since the
Chaco question will only be settled by a delimitation
of this disputed frontier.”**

92. The report adopted by the Assembly on 24
November 1934, in virtue of Article 15, paragraph 4,
containg the following passage:

“2. The dispute which has arisen hetween the
two countries is the consequence of the fact that their
common frontier has never been fixed by any final
treaty and that hostilities were brought about by the
inevitable impact of the two movements of occupa-
tion of which the Chaco has been the scene: that of
Paraguay to the north and west and that of Bolivia
to the south and east.

“3. TFor several months hostilities continued with-
out either of the Parties appealing to the League of
Nations either under Article 11 or under Article 15.
The Assembly is therefore bound to record that
neither of the Parties has fulfilled its undertakings
under Article 12 of the Covenant.”*®

Section VII. Irtavo-ErHIorian bpISPUTE (1935)

93, At its meeting on 5 October 1935, the Council
appointed a committee of six members®® to study the
situation in the light of its latest developments. The
Committee’s report, which was submitted to the Coun-
¢cil on 7 October 1933, noted certain events and found
that “these events cccurred before the draft report in
pursuance of Article 15, paragraph 4 of the Covenant
had been submitted to the Council”.®” After referring
to Articles 12, 13 and 15 of the Covenant, the report
came to the conclusion that “the Italian Government
has resorted to war in disregard of its covenants under
Article 12 of the Covenant of the League of Nations”.®®
At the meeting on 7 October 1936 the Members of the
Council declared themselves in agreement with the con-
clusions of the report.

Secrron VIII. Sovier-Finwiss pispure (1939)

94, 1In its report®® adopted on 14 December 1939
in pursuance of Article 15, paragraphs 4 and 10, of
the Covenant of the League of Nations, the Assembly
stated, first, that “in the course of the various stages
of the dispute the Finnish Government has not rejected
any peaceful procedure”®® and, secondly, that “the
attitude and acts of the Government of the Union of
Soviet Socialist Republics, on the other hand, have
been incompatible with the commitments entered into

82Jhid, page GUB.

safb’id page 609.

t’ﬂ“Lt:*:a.guf: of Nations document C.154.M.64.1934. V11, page 52.

85 te between Bolivie and Paraguay, Records of the
Special Session of the Assembly (League of Natmns, Official
Journal, Special Supplement No. 132), page

3BCh11e, enmark, France, Portugal, Romamai United King-
dom. See League of Nations, Official Journal, 16th Year, No.
11: Eighty-eighth Session of the Council, page 1213.

877bid., page 1424,

Balbsd page 1225,

39League of Nations, Official Journal, 20th Year, No. 11-12
(Part II) ; One Hundred and Scventh Session of the Council,
pages 531- §40 (doctument A6, 1939.ViI).

80Tbid., page 538.



by that country”® The report concludes that “the
Soviet Government has violated, not only its special
political agreements with Finland, but also Article 12
OE t]1?1e Covenant of the League of Nations and the Pact
of Paris”

95. The following resolution was adopted by the
Assembly on 14 December 1949:

"“The Assembly:

“Whereas, by the aggression which it has com-
mitted against Finland, the Union of Soviet Socialist
Republics has failed to observe not only its special
]{glitical agreements with Finland but also Article

of the Covenant of the League of Nations and
the Pact of Paris;

£

.....

“Solemnly condemns the action taken by the Union

of Soviet Socialist ublics against the State of
Finland ; Rep

#1lbid., page 539, The Assembly refers in this connexion to
Article III of the Convention for the Definition of Aggression
signed in London om 3 July 1933. The report states that:

“The order to enter Finland was given to the Soviet troops
on the ground of ‘further armed provocation'. The reference
was to frontier incidents or alleged fronmtier incidents. In
the Annex, however, to Article III of the Convention it is
declared that no act of aggression within the meaning
of Article II of the Convention can be justified by frontier
incidents not forming any of the cases of aggression
specified in Article IT”,

The report (ibid.,, page 540) alse «~*~s a violation of
Article 111 of the Convention by ihe resal of the Soviet
Government to treat with the present Government of Fin-

I3 "y

96, The following resolution was adopted by the
Council of the League of Nations on 14 December 1939:

“The Council,

“Having taken cognizance of the resclution adopted
by the Assembly on 14 December 1939, regarding
the appeal of the Finnish Government;

“1., Aassociates itself with the condemnation by the
Assembly of the action of the Union of Soviet Socialist
Republics against the Finnish State; and

“2. For the reasons set forth in the resolution of
the Assembly,

“In virtue of Article 16, paragraph 4, of the Cove-
nant;

“Tinds that, by its act, the Union of Soviet Socialist
Republics has placed itself outside the League of
Nations. It follows that the Union of Soviet Socialist
Republics is no longer a Member of the League.”™

land, which it called the “former Finnish Government”,
The report states: .

“The Annex, to Article IIT specifies that aggression cannat
be justified either by the international conduct of a State,
for example: the violation or threatened violation of the
material or moral rights or interests of a foreign State;
or_by the internal condition of a State, for example; its
political, economic or social structure; alleged defects in its
administration; disturbances due {o sirikes, revolutions,
counter-revolutions or civil war”.

e2Thid., page 540,
0815id,, pages 506 and 508.
e4fbid,, pages 506 and 508,

Title I
TEE ERA oF TEHE UNITED NATIONS

97. Attention will be directed first to the Charter
of the Tnited Nations and the expressions it uses in
connexion with the prohibition of war and the use of
force, and then to the question of aggression. It will,
however, be noted that the latter question was ap-
proached from two different points cx(i1 view,

98. In the first place, there was a discussion to
determine which acts the organs and Members of the
United Nations should regard as constituting aggres-
sion for the purpose of applying the collective security
system, :

99. Secondly, a study was made of the question of
offences against peace, chief of which is the crime of
agpgression.

100. Though closely related, these two questions
are distinct and were considered separately by the
General Assembly and the International Law Com-
mission,

101, The question of defining aggression comcerns
the political organs of the United Nations, since it is

15¢e the report of the Commission, A/1858, O ficial Records
of the General Assembly, Sizth Session, Supplement No. 9,
pter III: Question of defining aggression, and chapter IV:
Draft code of offences against the peace and security of

mankind, .
#Article 2, The following acts are offences against the

their duty to organize collective action to check aggres-
sion, and to do so they might have to determine the

ageTessor.

102, The question of the ctime of aggression also
concerns international penal law, since persons who
comuit acts deemed to constitute the crime of aggres-
sion st be punished. In normal circumstances, the
crime of aggression will be tried some time after its
commission. According to some authorities, it can in
practice be tried only when its authors have been appre-
hended after the agpressor country has been defeated.

103. At its third session, the International Law
Commission considered aggression from these two
different points of view, dealing separately with the
“question of defining apgression” and the question of
the “draft code of offences against the peace and se-
curity of mankind”.*

104. It is to be observed that in its draft code the
International Law Commission defines the crime of
aggression in general terms® and treats as separate

peace and security of mankind:

“(1) Any act of aggression, including the employment by
the authorities of a State of armed force against another
State for any purpose other than national or collective self-
defence or in pursuance of a decision or recommendation
by a competent organ of the United Nations”,



offences, that is to say, as offences other than the
crime of aggression, certain acts covered by the defini-
tion of aggression prepared in 1933 by the Committee
on Security -Questions of the Disarmament Conference
and by the definition adopted in the treaties:concluded
in London at that time.?

Chapter 1
THE CHARTER OF THE UNITED NATIONS

Secrion I. THE RULES ESTABLISHED BY THE
CHARTER
105. The Charter of the United Nations introduced
important innovations. It limits much more strictly
than did the Covenant of the League of Nations the
right of States to resort to war and fo use force in
international relations,

106. The system of the Charter is based on the
following principles: (1) resort to war, or to the threat
or use of force, is generally prohibited; (2) the cases
in which the use of force is permitted are specified by
the Charter,

1. RESORT TO WAR OR TO THE THREAT QR USE OF FORCE
I5 GENERALLY PROHIBITED

107. Two provisions of the Charter, paragraphs
3 and 4 of Article 2, are pertinent in this connexion.
Article 2, paragraph 3, provides as follows:

“All Members shall settle their international dis-
putes by peaceful means in such a manner that inter-
national peace and security, and justice, are not
endangered,”

Once it is postulated that States must settle their dis-
putes “by peaceful means”, war is unconditionally pro-
hibited as a means of exercising a right, opposing
violation of a right or redressing a wrong of which a

State may have been the victim.
108. Article 2, paragraph 4, provides as follows:

“All Members shall refrain in their international
relations from the threat or use of force against the
territorial integrity or political independence of any
State, or in any other manner inconsistent with the
Purposes of the United Nations.”

This paragraph confirms and supplements the preced-
ing paragra?h. It prohibits recourse to “the threat or
use of force”, It is not only war properly so-called which
is prohibited, but also the use of force, though it might
be claimed that a limited use of force does not constitute
resort to war and is not intended to do so. It is not
only the use of force which is prohibited, but also the
threat of its use,

. BThus, in the above-mentioned draft code, “The incursion
into the territory of a State from the territory of anathep
State by armed bands acting for a political purpose” constitutes
an offence distinet from aggression and is included as No. (4)
in the list of offences against the peace and security of mankind,

#In view of the wording of the Article, a restrictive inter-
prefation might suggest itself.

It is stated that "All Members shall refrain in their inter-
national relations from the threat or use of force against the
territorial integrity or political independence of any State . . . *,
On the basis of the words italicized, conld it mot be said
& contrario that the threat or use of force is permitted if it is
not intended to infringe the territorial integrity or political
independence of a State? Reference to the preparatory work
shows that such an interpretation would not accord with the

2. THE USE OF FORCE IS LAWFUL ONLY WHEN PRE-
SCRIBED BY THE ORGANS OF THE UNITED NATIONS OR
IN APPLICATION OF THE RIGHT OF SELF-DEFENCE

109. ‘In neither of these cases does the State resort-
ing to the use of force take the initiative in doing so.
In the first case, the State participates in collective
action directed by the United Nations. In the second
case, it exercises the right of self-defence against a
State which was the first to resort to the use of force.

(a) Action with respect to threais to the peace, breaches
of the peace, ond acts of aggression

110, Such action is provided for under Chapter VII
of the Charter, which determines the powers of the
Security Council and the obligations oﬁhe members
of the United Nations, General Assembly Resolution
377 (V), entitled “Uniting for Peace”, provides that if
the Security Council fails to act the General Assembly
may intervene,

(b) Self-defence

111. The right of self-defence exercised individually
or collectively is explicitly recognized 23; Article 51
of the Charter in cases wi;ere an “armed attack” has
}:akeu place. In this connexion, Article 51 provides as
ollows:

“Nothing in the present Charter shall impair the
inherent right of individual or collective self-defence
if an armed otieck occurs apainst a Member of the
United Nations, until the Security Council has taken
the measures necessary to mmintain international
peace and security. Measures taken by Members in
the exercise of this right of self-defence shall be
immediately reported to the Security Council and
shall not in any way affect the authority and respon-
sibility of the Security Council under the present
Charter to take at any time such action as it deems
necessary in order to maintain or restore international
peace and security.” '

SectioN I1. Tue CaarTER OF THE UNITED NATIONS
AND THE DEFINITION OF AGGRESSION (preparatory
work)

1. PROPOSALS FOR THE DEFINITION OF AGGRESSION

112. Proposals were submitted by Bolivia and the
Philippines to Committee 3 of the Third Commission
of the San Francisco Conference.

113. The Bolivian proposal was worded as follows:

“A State shall be designated an aggressor if it
has committed any of the following acts to the detri-
ment of another State.

“(a) Invasion of another State’s territory by
armed forces,

intention of the anthors of the Charter, The words “territorial
integrity or political independence of any State” did not appear
in the Dumbarton Qsaks draft, When they were introduced
pursuant to an amendment proposed by the Australian Govern-
ment and to other draft amendments submitted by various
Governments, it was done with the strongly expressed degire
to ensure respect for the territorial integrity and political in-
dependence of States and not with a view to permitting resort
to the threat or use of force in certain cases. The text of the
Australian amendment was adopted unchanged (see discussion
in Committee I/1 of the Conference of San Franciseo, 7th
mesting, 16 May 1945; 1lih meeting, 4 June 1945, Unéfed
Nations Conference on International Organization, Docwments,
Vol. 6, pages 304 and 334-335).



“(b) Declaration of war.

“{¢) Attack by land, sea, or air forces with or
without declaration of war, on another State’s terri-
tory, shipping, or aircraft,

“(d) Support given to armed bands for the pur-
pose of invasion,

“(e) Intervention in another State’s internal or
foreign affairs.

“(f) Refusal to submit the matter which has
caused a dispute to the peaceful means provided for
its settlement.

“(g) Refusal to comply with a judicial decision
lawinlly proncunced by an International Court.”®

114, This proposal was accompanied by the follow-
ing ghservation:

“In general the Security Council shall determine
the existence of any threat to the peace, breach of
the peace, or act of aggression and should make
recommendations or decide on the measures to he
taken to maintain or restore peace and security. If

_ 'the nature of the acts investigated entails designating
a State as an aggressor as indicated in the follow-
ing paragraph, these measures should be applied
immediately by collective action.”®

- 115, The Philippine proposal was worded as fol-
lows: .
“Any nation should be considered as threatening
the peace or as an aggressor, if it should be the first
party to commit any of the following acts:

“(1) To declare war against another nation;

“(2) To invade or attack, with or without declara-
tion of war, the territory, public vessel, or public air-
craft of another nation;

*(3) To subject another nation to a naval, land
or air hlockade;

“(4) To interfere with the internal affairs of an-
other nation by supplying arms, ammunition, money
or other forms of aid to any armed band, faction or
group, or by establishing agencies in that nation to
conduct proPa.ganda subversive of the institutions of
that nation.”™ »

2. REPORT BY MR. PAUL-BONCOUR

116. In his report on Chapter VIII, Section B, pre-
gented on behalf of the above-mentioned Committee 3,
Mr. Paul-Boncour stated the following:

“A more protracted discussion developed in the

. Comtmittee on the Qgssible insertion in paragraph 2,

Section B, Chapter VIII, of the determination of acts
of aggression.

“Various amendments proposed on this subject re-
called the definitions written into a number of treaties
concluded before this war but did not claim to specify
all cases of aggression, They proposed a list of eventu-
alities in which interventon by the Council would
be automatic. At the same time they would have left

3, page 585,
oJbid., g4
71bid., page 538,
8Ibid., Vol. 12, page 505.
MSee Official Records of the General Assembly, Fifth Session,
First Committee, 385th meeting, paragraphs 18-35, and Annezes,
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to the Council the power to determine the other cases
in which it should likewise intervene.

“Although this propositon evoked considerable
support, it nevertheless became clear to a majority
of the Committee that a preliminary definition of
aggression went beyond the possibilities of this Con-
ference and the purpose of the Charter. The progress
of the technique of modern warfare renders very
difficult the definition of all cases of aggression, It
may be noted that, the list of such cases being neces-
sarily incomplete, the Council would have a tendency
to consider of less importance the acts not mentioned
therein ; these omissions would encourage the aggres-
sor to distort the definition or might delay action by
the Council. Furthermore, in the other cases listed,
automatic action by the Council might bring about
a premature application of enforcement measures.

“The Committee therefore decided to adhere to
the text drawn up at Dumbarton Oaks and to leave
to the Council the entire decision as to what con-
stitutes 2 threat to peace, a breach of the peace, or
an act of aggression.’”®

Chapter I
ATTEMPTS TO DEFINE AGGRESSION

SecrioN I, GENERAL ASSEMBLY RESOLUTIONS 378 B
(V) axp 380 (V) oF 17 Novemeer 1950

117. These two resolutions deal with the question
of defining ession, but the former, wherchy the
General Assembly decided to refer the matter to the
International Law Commission, deals with procedure,
while the latter is concerned with the substance of the
question, '

1. GENERAL ASSEMBLY RESOLUTION 378 B (V) oF

17 novEMEBER 1950

118. At the 385th meeting of the First Committee
of the General Assembly, held on 6 November 1950
and devoted to consideration of the question “Duties
of States in the event of the outbreak of hostilities”,
which had been placed on the da at the request
of the Yugoslav delegation (A %@), the represents-
tive of the Union of Soviet Socialist Republics sub-
mitted a draft resolution (A/C.1/608/Rev.1) contain-
ing an enumerative definition of acts of aggression.®

119. At the 387th meeting of the First Committee,
held on 7 November 1950, the Syrian representative
submitted a draft resolution (A/C.1/610) suggesting
that the USSR proposal should be referred for study
to the competent subsidiary organ of the General As-
sembly, that is to say, to the International Law Com-
mission.’® The Commission was to include the defini-
tion of aggression in its studies when preparing a
criminal code for the international crimes, and submit
a report to the General Assembly.

120. The Syrian proposal was subsequently re-
placed by a draft resolution submitted jointly by the
delegations of Bolivia and Syria (A/C.1/615).** This
draft was adopted by the First Committee at its 390th
meeting held on 9 November 1950.12

item 72,

1085ee Qfficial Records of the General Assesmbly, Fifth Ses-
siont, First Commitiee, 387th meeting, paragraph 42,

11[hid,, 300th meeting, paragraph 11,

121bid., 360th meeting, paragraph 41.




121. The General Assembly adopted the draft reso-
lution submitted by the First Committee at its 308th
plenary meeting held on 17 November 1950.* Under
resolution 378 B (V):

“The General Assembly

“Considering that the question raised by the pro-
posal of the Union of Soviet Socialist Republics can
better be examined in conjunction with matters under
consideration by the International Law Commission,
a subsidiary organ of the United Nations,

“Decides to refer the proposal of the Union of
Soviet Socialist Republics and all the records of the
First Committee dealing with this question to the
International Law Commission, so that the latter
may take them into consideration and formulate its
conclusions as soon as possible,”4

2. GENERAL ASSEMBLY RESOLUTION -380 (V) oOF
17 NoveMsER 1950

122. The delegation of the Union of Soviet Socialist
Republics requested the President of the General As-
sembly in a letter addressed to him on 20 September
1950 (A/1376) to include in the agenda for the fifth
session of the General Assembly the item entitled:
“Declaration on the removal of the threat of a new
war and the strengthening of peace and security among
the nations.” .

123. At its 285th meeting, held on 26 September
1950, the General Assembly decided, on the recom-
mendation of the General Committee, to place this item
on its agenda and to refer it to the First Committee for
congideration and report.t®

124, The First Committee considered the item at its
372nd to 383rd meetings held from 23 October to 5
November 1950. Several draft resclutions and amend-
ments were submitted to it.2®

123. At its 383rd meeting held on 3 November
1950, it adopted a draft resolution which was approved
without discussion by the General Assembly at its 308th
plenary meeting on 17 Novembeér 1950.®

126. Resolution 380 (V) is worded as follow:
“The General Assembly,

4%

“Condemning the intervention of a State in the
internal affairs of another State for the purpose of
changing its legally established government by the
threat or nse of force,

“l.  Solemnly reaffirms that, whatever the weapons
used, any aggression, whether committed openly, or
by fomenting civil strife in the interest of a foreign
Power, or otherwise, is the gravest of all crimes
against peace and security throughout the world;

138ee Official Records of the General Assembly, Fifth Ses-
sion, Plenory Meetings, 308th meeting, paragraph 24,
s41bid,, Supplement No. 20, A{1775, page 13.
187bid., Plenary Meetings, Z85th meeting, paragraph 67.
18fbid,, First Conmumitiee, 372nd to 383rd meetings, and
Annexes, item 69,
121bid,, First Committee, 383rd meeting, paragraph 94.
18fbig., Plenary Meetings, 308th meeting, paragraph 57.
187hid., Supplement No. 20, A/1775, page 13,
201, its 92nd, 93rd, 94th, 95th, O06th, 108th, 109th, 127th,
128th, 129th, and 133rd meetings.
BA/S1858, Qfficial Records of the General Assembly, Sirth
Session, Supplement No, 9, Chapter 111,
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127. It will be noted that, in this resolution, aggres-
sion is interpreted broadly by the General Assembly,
since it may take the form of “fomenting civil strife in
the interest of a foreign Power”, and may also be com-
mitted “otherwise”.

Section II. THE INTERNATIONAL Law CoMMIssion
(TaizD SEsstoN: 16 May To 27 Jury 1951)

128, Pursuant to resolution 378 B (V) adopted
by the General Assembly on 17 November 1950, the
International Law Commission devoted eleven meet-
ings™ to a study of the proposal (A/C.1/608/Rev.1)
submitted by the Union of Soviet Socialist Republics
to the First Commitiee of the General Assembly and of
the other First Committee documents dealing with the.
question. The results of its work are described in its-
report,

129, The Commission had before it a report by Mr.
Spiropoulos entitled “The possibility and desirability
DF a definition of aggression”, This report was un-
favourable to the idea of such a definition.* ‘

- 130, Definitions of a general nature were proposed
by the following members of the Commission:* Mr.:
Amado, Mr. Alfaro, Mr. Yepes,® Mr. Hsu, Mr.
Céordova and Mr, Scelle. .

131. The Commission was of the opinion that it
should adopt a general definition of aggression and
took as the basis for discnussion the text submitted by
Mr. Alfaro,

132. Various modifications were introduced into Mr,
Alfaro’s draft definition, which was thus amended to
read:

“Aggression is the threat or use of force by a State .
or government against another State, in any manner,
whatever the weapons employed and whether openly
or otherwise, for any rezson or for any purpose other
than individual or collective self-defence or in pur-
suance of a decision or recommendation by a com-
petent organ of the United Nations.”’s® o

133. Nevertheless, a final roll-call vote was taken,
the definition was rejected by 7 votes to 3.2 The
majority voted in favour of rejecting the text for vari-
ous reasons. Some members were opposed to the very
principle of defining aggression, while others considered
that the definition lacked elements which they thought
essential.

134. Mr. Alfaro then proposed that the Commission
should not give up its attempt to define aggression, but
should continue its efforts, taking as the basis for its

#25¢e document A/CN.4/44, Chapter I1.

2See A/1858, Chapter III, and paragraphs 470-472, 475 and
76 helow,

24Mr, Yeges presented two definitions, one enumerative
EA/CNA/L. ), the other 2 slightly developed definition
A/CNA/LI2).

25A /1858, parapraph 49.

28Fgr: Mr. Alfaro, Mr. Cérdova and Mr, Frangois

Ageinst: Mr, Amado, Mr. Brierly, Mr. Hsu, Mr. El-Khouri,
Mr. Sandstrém, Mr. Spiropoulos and Mr. Yepes,

Abstaining ; Mr, Hudson.

Absent: Mr. Scelle,



work the several texts presented by others of its mem-
bers. This proposal was rejected by 6 votes to 4.%7

SectioN III. GENERAL ASSSEMBLY RESOLUTION 599
(V1) oN TBE QUESTION OF DEFINING AGGRESSION
(31 January 1952)

135. At its 341st plenary meeting® on 13 November
1951, the General Assembly decided to place on its
agenda the report of the International Law Commission
covering the worlk of its third session®, and, at its 342nd
plenary meeting held the same day, decided to refer the
question of defining aggression to the Sixth Committee
for consideration and report.®®

136. The question of defining aggression was the
subject of prolonged discussion in the Sixth Committee
at eighteen meetings, held from 5 January to 22 Janu-
ary 19523 During these discussions, arguments for
and against a definition of aggression were advanced.

137. As the basis for its work, the Sixth Committee
had the report of the International Law Commission,
a draft resolution submitted by Greece (A /C.6/L.206),
a draft resolution submitted by the Union of Soviet
Socialist Republics (A/C.6/1.208), a draft resolution
submitted jointly by France, Iran and Venezuela
(PgC.ﬁ/L.ZOQ) and a Bolivian draft resolution (A/
C6/L.211).

138. Amendments to these draft resolutions were
submitted by Colombia (A/C.6/L.210) and t
(A/C.6/L.213) (to the draft resolution submitted by
the USSR), and by Colombiz (A/C.6/L.214/Rev.1},
India (A/C.6/L.212) and Sggla (A/C6/L215) (to
the joint d resolution submitted by France, Iran
and Venezuela). Lastly, Mexico submitted an amend-
ment (A/C.6/L.216) to the Syrian amendment.

139. At its 294th meeting on 21 January 1952, the
Sixth Committee adopted paragraph 1 of the Colombian
amendment and, after modification, paragraphs 1, 3

"and 4 of the Syrian amendment, The joint draft resolu-
fion thus amended was adopted by 28 votes to 12 with
7 abstentions.®?

"140. On 31 January 1952, the General Assembl
adopted®® by 30 votes to 12 with B ahstentions the dra.‘g
resolution® submitted by the Sixth Committee.

Chapter ITI

AGGRESSION CONSIDERED AS AN INTER-
NATIONAL CRIME

Secrion I. THE LoNxpoN AGREEMENT 0F 8 AUGUST

+ 1945, TEE CHARTER OF THE INTERNATIONAL MILI-
‘TARY TRIBUNAL AND THE JUDGMENT OF THE
TRIBUNAL

. BFor: Mr, Alfaro, My, Cordova, Mr. Hsu and Mr, Yepes

Aguainst: Mr, Amado, Mr. Brierly, Mr, Frangois, Mr. Hud-
son, Mr. El-Khouri and Mr. Sandstrom.

“Abstaining : Mr. Spiropoulos.

Absent: My, Scelle.

The Commission did, however, include aggressicn among the
offences covered by its draft cede of offences against the peace
and security of mankind, See below, paragraph 160,

B8ee Qfficial Records of the Gemeral Assembly, Sixth Ses-
sion, Plenary Meetings, 341st meeting, paragraph 42.

285ee A/1833, Official Records a? the General Assembly,
Sizxth Session, Supplement No. 9.

80See A /2119, Resolutions adopted by the General Assembly
at ity Sizth Session, Official Records of the General Assembly,
Sixth Session, Supplement No. 20, page xvil,

8i8ee Official Records a;Btke General Assembly, Sizth Ses-
sion, 4.3‘1'41 Committee, 27Bth-205th meetings, and Annexes,
item 49,

1, THE LONDON AGEEEMENT AND THE CHARTER
OF THE TRIBUNAL

141, On 8 August 1945 the Governments of France,
the Union of Soviet Socialist Republics, the United
Kingdom and the United States of America signed in
London an Agreement® providing that an International
Military Tribunal shr:)uldp be established for the trial of
war criminals whose offences had no particular geogra-
phical location (article 1).

142, To this Agreement is annexed the Charter of
the International Military Tribunal. Article 6 of the
Charter submits to the jurisdiction of the Tribunal
three categories of crimes, the first of which, crimes
against the peace, is defined as follows:

“(a) Crimes against peace: namely, plonning,
preparation, initiation or waging of ¢ war of aggres-
sion, or a war in violation of international {reaties,
agreements or assurances, or participation in a Com-
mon Plan or Conspiracy for the accomplishment of
any of the foregoing ;"%

143. It is to be observed that at the Conference
which drafted the Charter of the Tribunal the delega-
tion of the United States of America proposed the
inclusion in the Charter of the following definition of
the crime of aggression:

“An aggressor, for the purposes of this Article, is
that state which is the first to commit any of the
following actions: ‘

“(1) Declaration of war upon another state;

“(2) Invasion by its own forces, with or without
a declaration of war, of the territory of another state;

“(3) Attack by its Jand, naval, or air forces, with
or without a declaration of war, on the territory,
vessels or aireraft of another state;

“(4) Naval blockade of the coasts or ports of an-
other state;

“{(5) Provision of support to armed bands formed
in its territory which have invaded the territory of
another state, or refusal, notwithstanding the request
of the invaded state, to take in its own territory all
the measures in its power to deprive those bands of
all assistance or protection,

“No political, military, economic or other considera-
tions shall serve as an excuse or justification for such
actions; but exercise of the right of legitimate self-
defense, that is to say, resistance to an act of aggres-
sion, or action to assist a state which has been sub-

82fbid,, Sizth Committee, 294th meeting, paragraphs 70-73.

283The text of resolution 599(VI) is reproduced above, in the
footnote to paragraph 1.

247hid., Annexes, item 49, document A/2087, Report of the
Sixth Committee, paragraph 37.

388ee Trial of the Major War Criminals before the Inter-
nutional Military Tribural, Nuremberg, 14 November 1945
-1 October 1946, Vol. 1, page 8. .

Article 5 provided that owy Government of the United
Nations might edhere o the Agreement.

Nineteen States have adhered to the Agreement under that
provision. They are as follows, in chronological order of
adherence: Greece, Denmark, Yugoslavia, Netherlands, Czecho-
slovakia, Poland, Belgium, Ethiopia, Australia, IHonduras,
Norway, Panama, Luxembourg, Haiti, New Zealand, India,
Venezuela, Urtpuay and Paraguay,

B3[hid., page 11.




jected to aggression, shall not constitute a war. of

aggression.” 87

144. The five criteria of aggression described in this
proposal are taken from the definition of aggression
prepared in 1933 by the Committee on Security Ques-
tions of the Disarmament Conference’® The United
States delegation subsequently amended its proposal by
deleting items 4 and 5 from the list.

145. The French delegation in turn proposed a draft
definition of the erimes which the Tribunal should
punish.®® The United States proposal gave rise to a
discussion,*® in which it was opposed by General Nikit-
chenko, the USSR representative, who said that in the
circumstances such a definition was unnecessary and
that the Conference was not the body competent to
prepare it.** The proposal was finally rejected.

2, THE UNITED NATIONS INDICTMENT AGAINST THE
GERMAN LEADERS

146. This indictment was presented to the Inter-
national Military Tribunal by Frangois de Menthon,
R. A. Rudenko, Sir Hartley Shawcross, and Robert
H. Jackson.*? The crimes against peace referred to in
the indictment are conspiracy to commit aggression and
the commission of aggression. The indictment includes
the following headings:

“3. Aggressive action against Austria and Czecho-
slovakia,*®

“4. Formulation of the plan to attack Poland:
preparation and initiation of aggressive war: March
1939 to September 1939.6*

“5, Expansion of the war into a general war of

aggression: planning and execution of attacks on
Denmark, Norway, Belgium, the Netherlands, Lux-
embourg, Yugoslavia, and Greece: 1939 to April
1941

“6. German invasion on 22 June 1941, of the
USSR territory in violation of the Non-Aggression
Pact of 23 August 1939,

“7. Collaboration with Italy and Japan and

aggressive war against the United States: November
1936 to December 1941.%4

3. THE JUDGMENT OF THE TRIBUNAL OF
1 ocroeer 1946

147. The Tribunal distinguishes two counts of the
indictment relating to crimes against peace. The first

875ee Report of Robert H, Jackson, United States Represen-
tative to the International Counference on Military Trials. London
1945, Department of State Publication 3080 (1949), page 294,

885ee above, paragraph 78.

88This proposal was worded as follows: “The Tribunal will
have jurisdiction to {ry any person who has, in any capacity
whatsoever, directed the preparation and conduct of: (1) the
policy of aggression against, and of domination over, other
nations, carried out by ihe European Axis Powers in breach

of treaties and in wviolaton of intermational law ., . . "..

Report of Robert H. Jackson, page 203.

40See meeting of 19 July 19453; ibid., pages 295-309.

StAt the 293rd meeting of the Sixth Committee of the General
Assembly (21 January 1952), Mr, Morozov (USSR) stated
“hat General Nikitchenko had ot been representing  the
‘USSR on the specific question of defining aggression, but
had only been considering the question whether or not such
a definition should be included in the Charter of the Niirnber,
Tribunal”. Official Records of the General Assembly, Sixt
Session, Sizth Commitice, 293rd meeting, paragraph 3.

42See Trial of the Major War Criminals before the Inter-
national Military Tribunal, Nuremberg, 14 December 1945-
I October 1946, Vol. 1, page 27.

is that of “conspiring or having a comumon plan to .com-
mit crimes against peace”. The second refers to the
commission of “crimes against peace by planning, pre-
paring, initiating, and waging wars of aggression
against a number of other States”, Immediately after-
wards, however, the Tribunal combines these.two
points by stating: “It will be convenient to consider
the question of the existence of a common plan and
the question of aggressive war together...”®

148, The Tribunal then distinguishes between “acts
of aggression” and a “war of aggression” and declares:
“The first acts of aggression referred to in the Indict-
ment are the seizure of Austria and Czechoslovakia;
and the first war of aggression charged in the Indict-
?19%111: ,if the war against Poland begun on 1 September

gt 40

149, A chronological list follows:

“Preparation for Aggression”%® The Tribunal
opents its case by quoting Mein Kampf.

“The Planning of Aggression”™ The Tribunal
gives an account of the secret meetings held by Hitler
on 5 November 1937 and 23 November 1939,

“The Seizure of Austria”®® The Tribunal de-
scribes this as “a premeditated aggressive step in
furthering the plan to wage aggressive wars against
other countries.” It concludes by stating “that the
methods employed to achieve the object were those
of an aggressor. The ultimate factor was the armted
might of Germany ready to be used if any resistance
was encountered”®® '

“The Seizure of Czechoslovakia.'* ,

“The Aggression against Poland.”™ On this sub-
ject the Tribunal says that it is “fully satisfied by
the evidence that the war initiated by Germany against
Poland on 1 September 1939 was most plainly an
aggressive war”.5®

“The Invasion of Denmark and Norway”.®” The
Tribunal states that these invasions “were acts of
aggressive war”,5® -

“The Invasion of Belgium, the Netherlands,l and
Luxembourg”,®® The Tribunal states that this in-
vasion was “plainly an act of aggressive war™.5

“The Aggression against Yugoslavia and Greece”™.%

“The Aggressive War against the Union of Soviet
Socialist Republics”.® The Tribunal stated that “the

27hid,, page 36.

4Ibid,, page 38.

8Jbid., page 39, .

46By this invasion, the Germans began “a war of aggression
against the USSR", Ibid., page 40. )

4TIbid., page 40.

43]hid., page 186,

97bid,, page 186,

807bid., page 187.

BiIbid,, page 188,

u2lhid., page 192.

837bid., page 194,

baThid., page 194,

55{bid,, page 198,

587 hid., page 204.

57[bid., page 204,

58)hid., page 209 .

891 bid., page 209, 1

60Ibid,, page 210,

611hid., page 210,

83Jbid., page 213.




carefully prepared scheme launched on 22 June...
was plain aggression”.®®

“War against the United States”.** The Tribunal
observes that the attack by Japan on the American
fleet in Pearl Harbor was an “aggressive war” which
Germany encouraged and approved by immediately
declaring war on the United States,®

150. With regard to the judgment, two observations
may be made:

(2) The Tribunal did not define either acts of
aggression or wars of aggression. It merely recog-
nized their existence in a number of specific cases,

(&) The Tribunal was careful fo establish the fact
that mn several of the cases mentioned—the invasion
of Norway,® the invasion of Belgium, the Nether-
lands and Luxembourg,” and the aggression against
the USSR —the right of self-defence could not be
invoked. The Tribunal declared that Germany could
not claim that it was taking the initiative either to
prevent an invasion by the Allies or to prevent an
attack by the countries which it was invading. Atten-
tion may be drawn to the following observation on
the subject of Norway:

“...But whether action taken under the claim of
self-defence was in fact aggressive or defensive must
ultimately be subject to investigation and adjudica-
tion if.international law is ever to be enforced.”s®

SecrioN II. GENERAL ASSEMBLY RESOLUTIONS 95(1)
‘;1;4 171 Drcemeer 1946 axp 177(11) oF 21 NovEMEBER

151, On 11 December 1946, the General Assembly
adopted resolution 95(1) whereby, after affirming “the
principles of international law recognized by the Charter
of the Nitrnberg Tribunal and the judgment of the
Tribunal”, it directed the Committee on the Progressive
Development of International Law and its Codification
(the so-called “Committee on Methods” established
under another resolution adopted on the same day)

“to treat as a matter of primary importance plans
for the formulation, in the context of a general codi-
fication of offences against the peace and security of
mankind, or of an International Criminal Code, of
the principles recognized in the Charter of the Niirn-
berg Tribunal and in the judgment of the Tribunal ’#
152, At its single session (1947), the Committee

on the Progressive Development of International Law
and its Codification prepared a report™ containing a
number of recommemitions as to the methods by which
the future International Law Commission should take
action under resolution 95(1).

153. The General Assanl;g, to which the above-
mentioned report was submitted, adopted on 21 Novem-

%ahid,, page 215.

e4fbid., page 215,

857hid., page 216.

8efbid,, pages 207 and 209.

%71bid., page 210.

887pid., page 215.

e97bid., page 208.

78ee Resolutions adopted by the General Assembly during
the Second Part of its First Session from 23 October to 15
December 1946, page 188,

TA /332, Oficn'ai Records of the General Assembly, Second
Session, S Commiliee, page 211,

ber 1947 resolution 177 (11) directing the International
Law Commission which it had resolved to establish -to:

“(e) Formulate the principles of international law
recognized in the Charter of the Niirnberg Tribunal
and in the judgment of the Tribunal, and

“(b) Prepare a draft code of offences against the
peace and security of mankind, indicating clearly the
place to be accorded to the principles mentioned in
sub-paragraph (@) above.”™

SecrioN III, AcTION UNDER GENERAL ASSEMBLY
RESOLUTION 177 (IT)

1. THE FIRST SESSION OF THE INTERNATIONAL LAW
comMIssION (1949)

154. The International Law Commission was of
the opinion that jts task “was not to express any appre-
ciation of these principles [the principles recognized in
the Charter of the Niitnberg Tribunal and in the judg-
mient of the Tribunal] as principles of international law
but merely to formulate them”.™

155. The Commission instructed a Sub-Commitiee
to prepare a working paper containing a formulation of
the Niirnberg principles.® When this decument was
submitted to it, the Commission expressed the view
that the task of formulating the Niurnberg principles
appeared “to be so closely connected with that of pre-
paring a draft code of offences against the peace and
security of mankind that it would be premature for
the Commission to give a final formulation to these
principles before the work of preparing the draft code
was further advanced”.” It therefore referred the text
prepared by the Sub-Committee to a rapporteur, Mr.
J. Spiropoulos, reguesting him to report to the Com-
mission at its second session.

2., THE SECOND SESSION OF THE INTERNATIONAL LAW
coMmMIssION {5 JuNe—29 yury 1950)

156, Mr. Spiropoulos submitted a report™ on the
basis of which the Commission adopted a formulation™
of the principles of international law recognized in the
Charter of the Niirnberg Tribunal and in the judgment
of the Tribunal. Among the seven ]evrinciples formulated
by the Comtnission, one, Principle VI, relates o crimes
against peace, war crimes and crimes against humanity.

157. Principle VI refers to crimes against peace in
the following terms:

“(a) Crimes against peace:

(i) Planning, preparation, initiation or waging of
a war of aggression or a war in violation of inter-
national treaties, agreements or assurances;

(ii} Participation in a common plan or conspiracy
for the accomplishment of any of the acts mentioned
under (i).”

"28ee Gfficial Records of the Second Session of the General
ﬁsgemblj;, Resolutions, 16 September-29 November 1947, page
78See the report of the International Law Commission cover-
ing its first session, A/925, Official Records of the General
Assembly, Fourth Sessife{rz,l.zgupplemmt No. 10, paragraph 26.

TR s 2
7See the report of the International Law Commission cover-

ing its second session, § June-20 July 1050, A/1316, Oficial
Records of the General f.{ssembly, Fc%#h Session, Supplement
No, 12, Part, 111,



The International Law Commission makes the fol-
lowing observation:

“The Charter of the Niirnberg Tribunal did not
contain any definition of ‘war of aggression’, nor was
there any such definition in the judgment of the Tri-
bunal. It was by reviewing the historical events before
and -during the war that it found that certain of the
defendants planned and waged aggressive wars against
twelve nations and were therefore guilty of a sertes
of crimes,”™

3. GENERAL ASSEMBLY RESOLUTION 488 (v) or
12 pEcEMBER 1950

158. By its resolution 488 (V) of 12 December
19507, the General Assembly invited the governments
of Member States to furnish their cbservations on the
principles as formulated by the International Law Com-
mission. By the same resolution, the Assembly re-
quested the International Law Commission, in prepar-
ing the draft code of offences against the peace and
security of mankind to take account of those observa-
tions, and also of the observations made by delegations
during the fifth session of the General Assembly.

4. THE THIRD SESSION OF THE INTERNATIONAL LAW
commMissioN (1951)

159. Mr, Spiropoulos submitted a report®™ which
included a draft code of offences against the peace and
security of mankind and a summary of the observations
made by delegations at the fifth session of the General
Assembly on the subject of the formulation of the
Niirnberg principles as established by the Commission,
The Commission also had before it the observations of
a number of Governments on that formulation.’*

160. The Commission adopted a draft code of
offences against the peace and security of mankind.®®
The list of offences against the peace and security of
mankind includes twelve items.®® No. (1) is worded
as follows:

“(1) Any act of aggression, including the employ-
ment by the authorities of a State of armed force
against another State for any purpose other than
national or collective self-defence or in pursuance of
2 decision or recommendation by a competent organ
of the United Nations.”

161. It is to be observed that while paragraph (1)
refers to aggression (“Any act of aggression™), certain
acts falling within the same category as those charac-
terized by the Committee on Security Questions of the
Disarmament Conference in 1933 as constituting aggres-
sion are treated as rate offences in the draft code,
This applies to No. (4), which is worded as follows:

“(4) The incursion into the territory of a State
from the territory of another State by armed hands

acting for a political purpose.”

"8Ibid., paragraph 113

"8ee ASLI75, Official Records of the General Assembly,
Fifth Session, Supplement No. 20, Resolutions, page 77.

80Document A/CN.4/44, |

#18ee documents A/CN.4/45 and A/CN.4/45/Corr.], A/CN,
ngg&dd.l and A/CN.4/45/Add1/Corrl and A/CN.4/45/

82The Commission devoted twelve meetings to the guestion,
the 8%th to 92nd, the 106th to 111th, and the 129h and 133rd
meetings. See the report of the Commission, A/1858, Official

162, Nevertheless, the commentary on offence No.
(1) (aggression) containg the following statement:
“While every act of aggression constitutes a crime
under paragraph (1}, no attempt is made to enumer-
ate such acts exhaustively, It is expressly provided
that the employment of armed force in the circum-
stances specified in the paragraph is an act of aggres-
sion. It is, however, possible that aggression can be
committed also by other acts, including some of those
referred to in other paragraphs of article 2.”
Hence it appears that paragraph (1), dealing with
aggression, does not exhaust the possibilities of aggres-
sion, since the acts referred to in other paragraphs may
also constitute the crime of aggression.

Chapter IV

THE CRITERIA APPLIED IN THE CASE OF
CONFLICTS ACCOMPANIED BY THE USE
OF FORCE. THE CASE OF KOREA

' 163. Several armed conflicts have occurred since
the United Nations was established including that in-
volving the new State of Israel and the neighbouring
Arab States. Only once, however—in the case of the
Korean war—has the Security Council pronounced on
the question of aggression.

164, At its 473rd meeting on 25 June 1950, the
Security Council, to which the question of the out-
break of war in Korea had been referred, adopted after
amendment a draft resolution submitted by the r@r&-
gentative of the United States of America. The follow-
ing is the text of the resolution as adopted :®

“The Security Council.

“Noting with grave concern the armed attack on
the Republic of Korea by forces from North Korea,

“Determines that this action constitutes a breach
of the peace,

‘;Cdls for the immediate cessation of hostilities;
an

“Calls upon the authorities in North Korea to with-
draw forthwith their armed forces to the 38th parallel;

“ 1

165. On 27 June 1950, at the 474th meeting of the
Security Counci], the representative of the United States
of America submitted another draft resolution worded
as follows:

“The Security Council,

“Having determined that the armed attack upon
the Republic of Korea by forces from North Korea
constitutes a breach of the peace;

“Hawving called for an immediate cessation of hos-
tilities; and

Records of the General Assembly, Sixth Session, Supplement
No. 9, chapter IV,

88For the complete list of offences against the peace and
gecurity of mankind as formulated by the Commission, see
decument A/1858, dpa ph 59

84See S/1497 and Official Records of the Security Council,
Fifth Year, No. 15, The voting was as follows:

For: China, Cuba, Ecuador, Egypt, Fraoce, India, Norway,
United Kingdom and United States of America;

Abstained: Yugoslavia; .

Absent: Union of Soviet Socialist Republics.



“Having celled upon the authorities of North Korea
to withdraw forthwith their armed forces to the 38th
paraliel; and

“Having noted from the report of the United Na-
tions Commission for Korea that the authorities in
North Korea have neither ceased hostilities mor
withdrawn their armed forces to the 38th parallel,
and that urgent military measures are required to
restore international peace and security; and

"

“Recommends that the Members of the United
Nations furnish such assistance to the Republic of
Korea as may be necessary to repel the armed attack
and to restore international peace and security in the
area"’)

This resolution was adopted without change at the
same meeting.%

166. On 1 Febrnary 1951, at its fifth session, the

855ee 5/1508/Rev.l, and Official Records of the Security
Council, Fifth Year, No. 16. The voting was as follows:

For: Cuba, Ecuador, France, Norway, United King-
dom, United States of America;

Against: Yugoslavia;

General Assembly adopted resolution 498 (V), which
reads as follows:

“The General Assembly,

[13

“Noting that the Central People’s Government of
the People’s Republic of China has not accepted
United Nations proposals to bring about a cessation
of hostilities in Korea with a view to peaceful settle-
ment, anu that its armed forces continue their in-
vasion of Korea and their large-scale attacks upon
United Nations forces there,

*1. Finds that the Central People’s Government
of the People’s Republic of China, by giving direct
aid and assistance to those who were already com-
mitting aggression in Korea and by engaging in hos-
tilities against United Nations forces there, has itself
engaged in aggression in Korea;

I 1788
.

Abstained: Egypt, India;

Absent: Union of Soviet Socialist Republics.

88 f1175/Add.], Official Records of the General Assembly,
Fifth Session, Supplement No. 204, page 1.

Title I11
THE TERMINOLOGY USED IN REGIONAL OR INDIVIDUAL SECURITY TREATIES

Chapter I

THE HISTORICAL DEVELOPMENT

167. Regional and individual security treaties have
been concluded in the course of three periods: the period
prior to the First World War, the period of the League
of Nations, and the United Nations period.

SecrioN I. TREATIES CONCLUDED IN THE PERIOD
PRIOR TO THE FirstT WorLp War

168. Treaties of alliance were concluded in this
period. These bilateral (Franco-Russian Alliance) or
multilateral (Austria-Hungary, Germany, Italy) treaties
take the form of treaties of defensive alliance. The allies
are therefore under obligation to render assistance to
each other only if one of them is attacked. While the
term “aggression” is not (generzlly) employed, the
idea of aggression is implicit in reference to attack or
invasion. There is no international organization respon-
sible for ensuring the maintenance of peace; the parties
adopt such forms of words as they find suitable, which
have not been drafted or recommended by any inter-
national authority. The parties themselves are the sole
judges of whether the cesus foederis has occurred or
not.

SectioN II, TREATIES CONCLUDED IN THE PERIOD
OF THE LEAGUE oF NATIONS

1. REASON FOR THE SECURITY TREATIES

169. During the League of Nations period, the Cove-
nant of the League of Nations was supposed to ensure
fhe security of States, and, according to an opinion
expressed on several occasions by a number of gov-
ernments, individual treaties providing for the assist-

ance of one State by another did not meet a need and
presented dangers.

170. This opinion, however, did not gain acceptance.
Some governments thought that the general
ments under the Covenant of the League of Nations
were insufficient and, to be fully effective, had to be
supplemmented by individual engagements concluded be-
tween States which considered themselves exposed to
a common danger, Furthermore, the members of the
international community which did not helong to the
League of Nations sought to obtain the guarantees of
security they thought they needed by means of individ-
ual engagements.

2. CHARACTERISTICS OF THE SECURITY TREATIES
(a) Purpose of the treatiss

171. Two types of treaties are to be found, There are
treaties of mutual assistance, which provide that a State
will be assisted by one or more others should it be the
victim of aggression. These treaties have the same pur-
pose as the treaties of alliance of the period prior to the
League of Nations. There are also treaties of neutrality
or non-aggression, which merely contain an undertaking
by the coniracting States not to commit aggression
against each other and do not provide for any under-
taking to render assistance should one of the contracting
States become the victim of aggression.

(b) Most of these tresties are conceived within the
Jramework of the Covemant of the Lecgue of
Nations .

172, Tt follows that the terminology used in these
treaties i3 based in varying ‘degree on that recom-
mended or prepared by the organs of the League of



Nations, Moreover, these treaties often stipulate that

their effects will not be contraty to the application of

the Covenant of the League of Nations or that they will

be applied with the assistance of the organs of the
e,

(c) States parties to the ireaties

173. Generally speaking, the treaties are bilateral,
although they include a number of regional treaties
which are in some cases open to accession by States
which did not take part in their conclusion. These
treaties are much more numetous than the treaties of
alliance in force during the period prior to the League
of Nations.

SectioN III. TREATIES CONCLUDED IN THE PERIOD OF
TEE UNITED NaTIONS

174, The treaties concluded during this period do
not differ materially from those concluded during the
preceding period. It may be noted, incidentally, that 2
mumber of the latier are still in force.

1. STATES PARTIES TO TEE TREATIES

175, A larger proportion of regional and multilateral
treaties is to be observed.

2. THE TREATIES ARE CONCEIVED WITHIN THE FRAME-
WORK. OF THE CHARTER oF THE UNrrep NATIONS

176. ‘The terms used in the Charter of the United
Nations with regard to security differ from those used
in the Covenant of the League of Nations. Many of the
new ireaties, therefore, take into account Article 2,
})a.ragraph 4 of the Charter, which prohibits resort to
*the threat or use of force”,

Chapter IT

THE TERMINOLOGY USED IN THE
TREATIES

177. The regional or individual security treaties—
non-aggression treaties, neutrality treaties, treaties of
alliance, treaties of guarantee, treaties of mutual assist-
ance, and the like—all revolve around the idea of aggres-
sion but vary in the terminology they emPloy. Some
make use of very precise terms, such as “war”, “attack”,
“invasion”, “aggression”, or “resort to arms”, while
others use more complex expressions and include defini-
tions or lists, It is to be observed that some of the ex-
pressions employed are qualified by a reference to non-
provocation.

178. The treaties have been classified into the follow-
ing six categories according to the form of words used:

Attack or invasion;

Agpression;

Use of force;

Enumeration of prohibited actions;
General definitions of aggression;
Enumerative definitions of aggression.

179. Treaties which merely use the word “war”
without further qualification have been omitted because
this word does nothing te clarify the idea of aggression,
In a final category, category 7, are mentioned the
treaties which incorporate the idea of provocation.
Secrion [, ATTACK OR INVASION

180. The following treaties use the terms “attack”
or “attacked” exclusively:

P oo
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Franco-Russian Treaty of Allianee, 15-27 December
1893,

Triple Alliance between Austria-Hungary, Germany
and Ttaly, 22 May 1882 (article 2).

Treaty of Alliance between Austria-Hungary and
Romania, 20 October 1883 (article 2).

Treaty of Alliance between Great Britain and Japan,
12 August 1905 (article II).

Convention of Alliance, Kingdom of the Serbs, Croats
and Slovenes and the Czechoslovak Republic, 14 August
1920 (article 1). Registered with the League of Nations
under No. 154.

Political! Agreement, France and Poland, 19 February
1921 (article 3). Registered with the League of Nations
under No, 449,

Convention of Alliance, Romania and Czechoslovakia,
23 April 1921 (article 1). Registered with the League
of Nations under No. 155,

Political eement, Finland, Romania and Esthonia,
17 March 1922 (article 7). Registered with the League
of Nations under No. 296,

Treaty of Defensive Alliance, Esthonia and Lithuania,
1 November 1923 (article 3). Registered with the
League of Nations under No. 578,

Treaty of Guarantee, Poland and Romania, 26 March
1926 (article 2). Registered with the League of Nations
under No. 1411,

Treaty of Friendship, France and Romania, 10 June
1926 (article 4). Registered with the League of Nations
under No. 1373,

Treaty of Non-Aggression, Lithuania and Union of
Soviet Socialist Republics, 28 September 1926 (article
Sd)‘ioRegistered with the League of Nations under No.
1410.

Treaty of Friendly Understanding, Kingdom of the
Serbs, Croats and Slovenes and France, 11 November
1927 {article 4). Registered with the League of Nations
under No. 1592,

Treaty of Neutrality and Conciliation, Bulgaria and
Turkey, 6 March 1929 (article 2). Registered with the
League of Nations under No, 2668,

Treaty of Guarantee, Poland and Romania, 15 Jan-
uary 1931 (article 2). Registered with the League of
Nations under No. 2685.

Treaty of Friendship and Alliance, Union of Soviet
Socialist Republics and China, 14 August 1945 (article
3). Filed and recorded by the United Nations under
No. 68.

North Atlantic Treaty, Belgium, Canada, Denmark,
France, Iceland, Ttaly, Luxembourg, Netherlands,
Norway, Portugal, United Kingdom, United States of
America (since 18 February 1952, Greece and Turkey),
4 April 1949 (article 5). Registered with the United
Nations under No. 541,

181. The following treaties use the word “attack” in
conjunction with a qualifying word or phrase:

(i) “military attack”,

Treaty of Friendship and Mutual Assistance, Union of
Soviet Socialist Republics and Mongolia, 27 February
1946 (article 2). Registered with the United Nations
under No. 744.



(ii) “attacked . .. with a view to threatening its in-
dependence, subjugating it or seizing certain parts of
its territory” :

Treaty of Friendship and Mutual Assistance, Yugo-
slavia and Albania, 9 July 1946 (article III). Registered
with the United Nations under No. 15.

182, The following treaties use both “attack” and
“invade” :

Locarno Treaty of Mutual Guarantee, Germany, Bel-
gium, France, Great Britain, Italy, 16 October 1925
(article 2). Registered with the League of Nations
under No. 1292,

Treaty of Friendship, France and Romania, 10 June
11\1926.13I7{§g15tered with the League of Nations under
o. .

Treaty of Non-Aggression and Arbitration, Greece
and Romania, 21 March 1928 (article 1). Registered
with the League of Nations under No, 2508,

Secrion 11, AGGRESSION

183. Numerous treaties use the word “aggression”
to state that the parties will abstain from committing
‘an aggression or that they will assist the party which
becomes the victim of an aggression.

184, The following treaties use the expressions
“aggression”, “acts of aggression”, “aggressive acts”,
“offensive action”, “war of aggression™:

Treaty of Friendship and Neutrality, Turkey, Union
of Soviet Socialist Republics, 17 December 1925 (article
g%ioRegistered with the League of Nations under No.

Treaty of Non-Aggression, Lithuania and the Union
of Soviet Socialist Republics, 28 September 1926
(article 3). Registered with the League of Nations
under No. 1410,

Treaty of Guarantee and Neutrality, Persia and the
Union of Soviet Socialist Republics, 1 October 1927
(article 2). Registered with the League of Nations
under No. 2620,

Treaty of Conciliation, Judicial Settlement and Ar-
bitration, Spain and Turkey, 28 April 1930 (article 1).

. Treaty of Non-Aggression, Afghanistan and the
Union of Soviet Socialist Republics, 24 June 1931
(article 2). Registered with the League of Nations
under No, 3611.

Treaty of Non-Aggression and Conciliation, known
as the Saavedra Lamas Pact, Rio de Janeiro, 10 Octo-
ber 1933 (article 1). Registered with the League of
Nations under No. 3781,

Treaty of Non-Aggression, Turkey and Yugoslavia,
27 November 1933 (article 1). Registered with the
League of Nations under No. 3715,

Non-Aggression Pact, China and the Union of Soviet
Socialist Republics, 21 August 1937 (article 1), Regis-
tered with the League of Nations under No. 4180.

Treaty for the Peaceful Settlement of Disputes, Brazil
and Venezuela, 30 March 1940 (article 1).

Treaty of Friendship and Mutual Assistance, Poland
and Yugoslavia, 18 March 1945 (article 3), Registered
with the United Nations under No. 13.
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Charter of the O ization of American States,
Bogot4, 30 April 1948 (article 5). Registered with the
United Nations under No, 1609,

Treaty of Friendship, Co-operation and Mutual As-
sistance, Poland and Bulgaria, 28 May 1948 (article
2). Registered with the United Nations under No. 389.

General Armistice Agreement between Egypt and

Tsrael, 24 February 1949 (article 1, paragraph 2). Reg-

istered with the United Nations under No, 654, :

General Armistice Agreement between Lebanon and
Israel, 23 March 1949 (article 1, ph 2). Regis-
tered with the United Nations under No. 655,

General Armistice Agreement between the Ha.she-
mite Kingdom of Jordan and Israel, 3 April 1949
(arti%l%l . Registered with the United Nations under
No. .

General Armistice Agreement between Syria and
Israel, 20 July 1949 (article 1, paragraph Z). Registered
with the United Nations under No. 657,

185. The following treaties use the word “aggres-

sion” or “attack” in conjunction with a qualifying word
or phrase:
(i) ‘“‘apgression by land, ses or ait”:

Pact of Non-aggression, France and the Union of
Soviet Socialist Republics, 29 November 1932 (article

:15% .lsRegisteréd with the League of Nations under No,

Pact of Friendship, Non-aggression and Neutrality,
Italy and the Union of Soviet Socialist Republics
(article 1). Registered with the League of Nations
under No. 3418,

(ii) ‘“armed attack”:

Treaty of Alliance and Mutual Assistance, United
Kingdom and France, 4 March 1947 (article 2). Regis-
tered with the United Nations under No. 132,

Brussels Treaty, Belgium, France, Luxembourg, the
Netherlands and the United Kingdom, 17 March 1948
(article IV). Registered with the United Nations under
No. 304. '

(ili) “external aggression”:

Treaty of Guarantee, Poland and Romania, 15 Janu-
ary 1931 (article 1). Registered with the League of
Nations under No. 2685.

Treaty of Alliance, United Kingdom and Trans-

Jordan, 22 March 1946 (article 3). Registered with
the United Nations under No. 74.

186, One treaty uses the expression “aggressive
action.”

Treaty between the United States of America, the
British Empire, France and Japan, 13 December 1921
(article IT). Registered with the League of Nations
under No. 607,

187. Several treaties use the expression “policy of
aggression”.
(1) Two ftreaties, when referring to Germany, say
merely : “which had resumed her policy of aggression®.

Treaty of Friendship, Mutual Aid and Peaceful Co-
operation, Czechoslovakia and Yugoslavia, 9 May 1946
(articl:l: 3). Registered with the United Nations under
No. 14,



Treaty of Friendship and Mutual Aid, Poland and
-Czechoslovakia, 10 March 1947 I£Ia.r'r:icle 3). Registered
with the United Nations under No. 365.

(ii) Four treaties, referring to Germany, use some
such phrase as the following: “which might seek to
renew its policy of aggression”,

Treaty of Friendship, Co-operation and Mutual As-
sistance, Union of Soviet Socialist Republics and
Romania, 4 February 1948 (article 2). Repistered with
the United Nations under No. 745.

Treaty of Friendship, Co-operation and Mutual As-
sistance, Union of Soviet Sccialist Republics and Hun-
gary, 18 Feb 1948 (article 1). Registered with
the United Nations under No., 743,

Treaty of Friendship, Co-operation and Mutual As-
sistance, Union of Soviet Socialist Republics and Bul-
garia, 18 March 1948 (article 2). Registered with the
United Nations under No. 741.

Treaty of Friendship, Co-operation and Mutual Aid,
Poland and Hungary, 18 June 1948 (article 2). Regis-
tered with the United Nations under No. 370.

188. One treaty uses the terms “attack” and *ag-
gression” :

Treaty of Friendshif) and Securitg, Afghanistan and
Persia, 27 November 1927 (article 2). Registered with
the League of Nations under No. 2500,

Section III. THE USE OF FORCE

189. The following treaties contain an undertaking
not to resort to the use of force. This undertaldng is
accompanied by certain particular conditions which vary
from one treaty to another:

Protocol of Friendship and Co-operation, Colombia
and Peru, 24 May 1934 (article 7). Registered with
the League of Nations under No. 3786.

Protocol of Friendship, Rio de Janeiro, 24 May 1936
(article 5).
Germano-Soviet Treaty, 23 August 1939 (article 1).

Pact of the League of Arab States, Saudi Arabia,
Egypt, Iraq, Transjordan, Lebanon, Syria, Yemen, 22
March 1945 (article 5). Filed and recorded by the
United Nations under No, 241,

Charter of the Organization of American States,
Bogotd, 30 April 1948 (article 18). Registered with
the United Nations under No, 1609, )

North Atlantic Treaty, Belgium, Canada, Denmark,
France, Iceland, Italy, Luxembourg, Netherlands, Nor-

1See League of Nations, Treeiy series, Vol. 33, treaty reg-
istered under No. 831.
28ee Leapgue of Nations, Treety series, Vol. 157, treaty reg-
isfered under No, 3613,
8See League pf Nations, Treaty series, Vol. 148, treaty reg-
;f)tI?Ed under No, 3408, Article 1 of this treaty provides as
ows*

“Each of the High Contracting Parties undertakes to
refrain from any act of aggression directed against the other,
and also from any acts of violence directed against the terri-
torial integrity and inviolability or the political independence
of the other Contracting Party, regardless of whether such

gression or such acts are committed s tely or together
with other Powers, with or without a declaration of war”.
48ee League of Nations, Treaty series, Vol. 131, treaty reg-

istered nder No. 3020, Article 1 of this treaty provides as
follows: . .

“Each of the High Contracting Parties guarantees to the

other Party the inviolability of the existing fromtiers be-

way, Portugal, United Kingdom, United States of
America (since 18 February 1952, Greece and Turkey),
4 April 1949 (article 1}. Registered with the United
Nations under No. 541,

SectioNn IV. ENUMERATION OF PROHIBITED ACTS

190. Article I of the so-called “Gondra” Treaty be-
tween the American States, concluded on 3 May 1923,
provides for an undertaking by the parties “in case of
disputes, not to begin mobilization or concentration of
troops on the frontier of the other Party, nor to engage
in any hostile acts or preparations for hostilities”.*

SEcTioN V. GENERAL DEFINITIONS OF AGGRESSION

191. Four treaties of non-aggression, concluded tgr
the Union of Soviet Socialist Republics before 1933,
give a general definition of aggression.

192. Article 1 of the treaty between Finland and the
Union of Soviet Socialist Republics of 21 January 1932
provides as follows:

“Any act of violence attacking the integrity and
inviolability of the territory or the political independ-
ence of the other High Contracting Party shall be re-
garded as an act of aggression, even if it is committed
without declaration of war and avoids warlike mani-
festations™.®

193. A similar wording is to be found in the treaties
of non-aggression concluded between the Union of
Soviet Socialist Republics and Lithuania on 5 February
1932,* the Union of Soviet Socialist Republics and Es-
thonia on 4 May 1932% and the Union of Soviet Socialist
Republics and Poland on 25 July 19323

Section VI. ENUMERATIVE DEFINITIONS
OF AGGRESSION

194, The instruments concerned are firstly, the
treaties which follow the model definition of the aggres-
sor prepared by the Committee on Security Questions
of Disarmament Conference,® and secondly, two
treaties which are shorter but which nevertheless a
proximate more closely to the enumerative, than to the
general ty&x of defimtion, without falling within any
clearly defined category.

1. TREATIES BASED ON THEE MODEL PREPARED BY THE
COMMITTEE ON SECURITY QUESTIONS OF THE DIS-
ARMAMENT CONFERENCE

195. The following four treaties reproduce almost
word for word the definition of aggression prepared by

tween them, as defined by the Peace Treaty signed on Febru-
ary 2, 1920, and undertakes to refrain from any act of
agpression or any violent measures directed against the
integx;ﬁy and inviolability of the territory or agminst the
politi independence of the other Contracting Purly,
whether such acts of aggression or such violent measures ave
undertaken separately or in conjunction with other Powers,
with or without a declaration of war”.

5See League of Nations, Treaty series, Vol 136, treaty reg-
éstﬁared under No. 3124. Article 1 of this treaty provides as
ollows: .

“Any act of violence attacking the integrity and invio-
Tability of the territory or the political independence of the
other Contracting P shall regarded as contrary to
the undertakings congained in the present Article, even if
such acts are committed withont declaration of war and
avoid all warlike manifestations as far as possible”.

8See ahove, paragraph 78,




the Security Commitiee of the Disarmament Confer-
ence:’

(1) Convention for the Definition of Aggression,
with Annex and Protocol—open to all States borderin,
on the Union of Soviet Socialist Republics—London,
July 19332 (Registered with the e of Nations
under No. 3301).

{(2) Convention for the Definition of Aggression,
with Annexes—London, 4 July 1933.2

(3) Convention for the Definition of Aggression;
Lithuania and the Union of Soviet Socialist Republics—
London, 5 July 1933, Registered with the League of
Nations under No, 3405,

(4) Pact of Balkan Entente, Greece, Romania,
Turkey and Yugoslavia—Athens, 9 February 1934.
Registered with the League of Nations under No. 3514,

186, Omne treaty which generally follows the same
model enumerates four acts of aggression:

Treaty of Brotherhood and Alliance, Irag and Trans-
jordan, 14 April 1947 (article 5). Registered with the
United Nations under No. 345.

197. Omne treaty is drawn up on the general lines of
the definition prepared by the Committee on Security
(Questions of the Disarmament Conference, without,
however, following it in all respects:

Treaty of Non-Agpression, Iran, Afghanistan, Iraqg
and Turkey, 8 July 1937.°

198. On signing the Buenos Aires Convention of 23
December 1936 for the co-ordination and extension of
the treaties between the American States, Colombia
submitted in the form of a reservation a definition of
aggression which to some extent is based on the for-
mula prepared by the Committee on Security Questions

TThe text prepared by the Committee reads in part as follows:
“Desiring, subject to the express reservation that the abso-
fute validity of the rule laid down in Article 2 of that Act
shall be in no way restricted, to furnish certain indications
for the guidence of the international bedies that wmay be
called upon to determine the oggressor”;
While the London treaties contain the followiu%apa.ragraph:
“Desiring, subject to the express reservation that the abso-
lute validity of the rule laid down in Article IIT of that
Convention shall in no way be restricted, to furnish certain
indications for deferminintg the aggressor”, .
8The following States rafified or acceded to the convention:
Afghanistan, Esthonia, Finland, Iran, Latvia, Poland, Romania,
Turkey, Union of Soviet Socialist Republics.
9The following States ratified the convention: Czechoslovakia,
l}on}ania., Turkey, Union of Soviet Socialist Republics, Yugo-
slavia,
10The provisions relating to the definition of aggression are
as follows: .
“The following shall be deemed acts of aggression:
“#], Declaration of war; .
“3  Tnvasion by the armed forces of one State, with or
without a declaration of war, of the territory of another

State;

%3 An attack by land, naval or air forces of ome State,
with or without a declaration of war, on the territory, vessels
or aireraft of another State; -

“4. Directly or indirectly aiding or assisting an aggressor.

“The following shall not constitute acts of aggression:

* # The exercise of the right of legitimate self-defence,
that is to say, resistance to an.act of aggression as d
above;

w2 "Action under Article 16 of the Covenant of the League
of Nations; ..

“3. Action in pursuance of a decision of the Assembly or
Council of the League of Nations, or under Article 15, para-
graph 7, of the Covenant of the League of Nations, provided

of the Disarmament Conference but which adds
elements not included therein.*

2. OTHER TREATIES

199. Two other treaties contain definitions of aggres-
sion less detailed than those pr d by the Committee
ot Security Questions of the Disarmament Conference,

200. The Act of Chapultepec signed by all the
American Republics’® on 8 March 1945 provides as
follows:

“Whereas. ..

“(§)...any attempt on the part of a non-American
State against the integrity or inviolability of the ter-
ritory, the sovereignty or the political independence
of an American State shall be considered as an act
of aggression against all the American States.

Y

“Part 1
“Declare:

“3. That every attack of a State against the integ-
rity or the inviolability of the territory, or against the
sovereignty or the political independence of an Amer-
icant State, shall, conformably to Part III hereof, be
considered as an act of aggression against the other
States which sign this Act. In any case, invasion by
armed forces of one State into the territory of another
{respassing boundaries established by treaty and de-
marcated in accordance therewith shall constitute
an act of aggression.”®
201. The Inter-American Treaty of Reciprocal As-

sistance signed at Rio de Janeiro on 2 September 194714
provides as follows:

“Article 1. The High Contracting Parties formally
condemn war and undertake in their international

always that in the latter case such action is directed against
the State which was the first to attack; .

“4, Action to assist a State subjected to attack, invasion or
recourse to war by another of the High Contracting Parties,
in violation of the Treaty for Renunciation of War signed in
Parls on August 27th, 19287, League of Nations, Treat,
series, volimme 190, treaty registered under number 440'3,
article 4.
11This definition reads as follows:

“That State shall be considered as an aggressor which
becomes respontsible for one or several of the following acts:

“(g) That its armed forces, to whatever branch they may
belony, illegally crogs the land, sea or air frontiers of other
States, ‘When the violation of the territory of a State has
been effected by irresponsible bunds organized within or
outside of its territory and which have received direct or
indirect help from another State, such viclation shall be
considered equivalent, for the purposes of the present Article,
to that effected by the regnlar forces of the State responsible
for the ession ; . ) .

#(h) That it has intervened in a unilateral or illegal way
in the internal or external affairs of another State;

“(¢) That it has refused to fulfil a legally given arbitral
decision or sentence of international justice. | .

“No consideration of any kind, whether political, military,
economic or of any other kind, may serve as an excuse or
justification for the aggression here anticipated.” United
States Treaty Series, No. 926, pages 7 and 8,

22The Act is not subject to ratification.
135";2%&8.Hud30n, International Legislation, Vol, IX, pages 286,

14United Nations, Treaty Series, Vol. 21, Treaty No. 324.
Signatories: Argentina, Bolivia, Brazil, Chile, Colombia, Costa
Rica, Cuba, Dominican R%Public. El Salvador, Guatemala,
Haiti, Honduras, Mexico, Panama, Paraguay, Peru, United
States of America, Uruguay, Venezuela.



telations not to resort to the threat or the use of force
in any manner inconsistent with the provisions of
the Charter of the United Nations.

£13

“Article 3. The High Contracting Parties agree
that an armed attack by any State against an Amer-
ican State shall be considered as an attack against all

the American States and, consequently, each one of *

the said Contracting Parties undertakes to assist in

meeting the attack in the exercise of the inherent

right of individual or collective self-defense recog-

I}x{ize_d by Article 51 of the Charter of the United
ations.

£ {3

“Article 9. In addition to other acts which the
Organ of Consultation may characterize as aggression,
the following shall be considered as such:

(2) Unprovoked armed attack by a State against
the territory, the people, or the land, sea or air forces
of another State;

(8) Invasion, by the armed forces of a State, of
the territory of an American State, through the tres-
passing of boundaries demarcated in accordance with
a treaty, judicial decision, or arbitral award, or, in
the absence of frontiers thus demarcated, invasion
affecting a region which is under the effective juris-
diction of another State,

L1 ”

Secrion VII. TEHE IDEA OF PROVOCATION

202, Numerous treaties contain a form of words
which, explicitly or implicitly, embodies the idea of
provocation, though its exact scope is not indicated.?®

203. Some such expression as “attacked without
giving provocation” is found in the following treaties:

Political Agreement, France and Poland, 19 Febru-
ary 1921 (article 3). Registered with the League of
Nations under No. 449,

Convention for a Defensive Alliance, Poland and
Romania, 3 March 1921 (article 1). Registered with
the League of Nations under No. 175.

Political Agreement, Esthonia, Finland, Lithuania
and Poland, 17 March 1922 (article 7). Registered with
the League of Nations under No. 296,

Treaty of Defensive Alliance, Esthonia and Lithuania,
1 November 1923 (article 3). Registered with the
League of Nations under No. 578,

Treaty of Guarantee, Poland and Romania, 26 March
1926 (article 2). Registered with the League of Nations
under No, 1411,

Treaty of Friendship, France and Romania, 10 June
1926 (article 4). Registered with the League of Nations
under No. 1373,

Treaty of Friendship, France and Kingdom of the
Serbs, Croats and Slovenes, 11 November 1927 (article
4%.zRegistered with the League of Nations under No.
1592,

204, The expressions “in case of an unprovoked
attack”, “in case of an unprovoked war”, or “in case of

18The idea of provocation will be deali with in the second
part of this study. See paragraphs 336 ef seq.
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an unprovoked aggression” are to be found in the fol-
lowing treaties:

Treaty between Great Britain and Japan, 2 August
1905 (article II).

Convention of Defensive Alliance, Kingdom of the
Serbs, Croats and Slovenes and Czechoslovakia, 14
August 1920 (article 1). Registered with the League of
Nations under No. 154,

Convention of Defensive Alliance, Romania and
Kingdom of the Serbs, Croats and Slovenes, 7 June
1921 {article 1). Registered with the League of Nations
under No. 1289,

Convention of Defensive Alliance, Romania and
Czechoslovalda, 23 August 1921 (article 1), Registered
with the League of Nations under No. 155.

Agreement between Italy and the Kingdom of the
Serbs, Croats and Slovenes, 27 January 1924 (article
%). Registered with the League of Nations under No.

96.

Locarno Treaty of Mutual Guarantee, France and
Poland, 16 October 1925 (article 1). Registered with
the League of Nations under No., 1297,

Locarno Treaty of Mutual Guaraniee, France and
Czechoslovakia, 16 October 1925 (article 1). Registered
with the League of Nations under No. 1298,

Treaty of Defensive Alliance, Albania and Italy, 22
November 1927 (article 3). Registered with the League
of Nations under No. 1616.

Treaty of Friendship, Greece and Italy, 23 September
1930 (article 2). Repistered with the League of Nations
under No. 2510.

Treaty of Guarantee, Poland and Romania, 15 Janu-
ary 1931 (article 2). Registered with the League of
Nations under No. 2685. ‘

Treaty of Mutual Assistance, France and the Union
of Soviet Socialist Republics, 2 May 1935 (article 2).
Registered with the League of Nations under No. 3831.

Treaty of Mutual Assistance, Czechoslovakia and the
Union of Soviet Socialist Republics, 16 May 1935
(article 2). Registered with the League of Nations
under No, 3677,

205. The expression “attacked without direct provo-
cation on its part” is employed in the Triple A{)lia.nce
between Austria-Hungary, y and Italy, 22 May
1882 (article 2).

206. The phrase “despite its peaceful attitude . .
attacked”, is found in the following treaties:

Treaty between Germany and the Union of Soviet
Socialist Republics, 24 April 1926 (article 2). Regis-
tered with the League of Nations under No. 1268,

Treaty of Non-Aggression, Lithuania and the Union
of Soviet Socialist Republics, 28 September 1926
(article 3). Registered with the League of Nations
under No. 1410.

Treaty of Neutrality and Conciliation, Bulgaria and
Turkey, 6 March 1929 (article 2). Registered with
the League of Nations under No. 2668.

Treaty of Neutrality, Greece and Turkey, 30 October

1930 (article 2). Registered with the League of Nations
under No. 1.



PART 11
GENERAL

SHOULD AGGRESSION BE DEFINED!
PROFPOSED DEFINITIONS

207. The discussion on whether aggression should
or should not be defined has been going on for many
years. The two conflicting points of view advanced in
the League of Nations still exist today, and a systematic
survey of the arguments for and against definition will
be given in title I of this part.

208. Various formulae have been proposed by those
in favour of defining aggression: enumerative defini-

tions, general definitions and combined definitions. They
will be considered in title IT of this part.

209. The effects of the adoption of a definition of
aggression, ie., the extent to which such a definition
will be binding on the bodies responsible for determining
the aggressor or punishing persons guilty of aggression,
will be examined in title I1I of this part.

Title I
THE TWO POINTS OF VIEW

210. Both those in favour of and those opposed to
defining aggression have-advanced general arguments
in support of their points of view. This title will be
entirely devoted to a brief summary of these general
arguments. A practical study of the problem of aggres-
sion in its many s has been carried out in connex-
ion with the various proposed of definition. All
the arguments invoked will therefore be found in title
IT of this part.

Chapter I
IN FAVOUR OF DEFINING AGGRESSION

211. Those in favour of defining aggression point
Oﬁb that such a definition is not only possible but de-
sirable.

Secrion I. PoSSIBILITY OF DEFINING AGGRESSION

212. It is legally and technically possible to define
aggression.
{(2) THE LEGAL POSSIBILITY OF DEFINING AGGEESSION

213. Provided that the definition is not contrary to
the provisions of the Charter and falls within the scope
of those provisions, there are no legal, that is to say
constitutional, objections to defining aggression, On the
many occasions on which the question has been dis-
cussed, no one has denied that it is constitutionally
possible to define aggression. The contested issue is
whether, once a definition had been adopted, it would be
binding on the organs of the United Nations called upon
to consider cases of aggression, This question will be
considered in title IIT of this part.

(b) THE TECHNICAL POSSIBILITY OF DEFINING
AGGRESSION

214, That it is technically possible to define aggres-
sion is proved by the fact that numerous definitions have
been proposed, that the Committee on Security Ques-
tions of the Disarmament Conference drew up a defini-
tion, and that a certain number of treaties containing
a definition of aggression have been concluded. Those
opposed to defining aggression do not deny that it is
possible, from a purely technical point of view, to define
aggression, but they maimtain that such z definition
would be useless or dangerous,*

Section II. THE NEED FOR DEFINING ACGRESSION

215. Aggression is the greatest crime against peace.
It paves the way for war and is thus the worst threat
to international public order that can arise. It sanctions
recourse to legitimate individual and collective self-
defence under Article 51 of the Charter and obliges the
Security Council to adopt the measures of collective
security for which provision is made in Chapter VII of
the Charter. It also justifies the trial and punishment
of those presumed responsible for the aggression.

216, That being so, the partisans of défining agpres-
sion argue, it is essential to know in advance what con-
stitutes aggression, particularly since aggression is a
legal concept, whether considered from the point of view
of general international law or from the point of view
of international penal law, and every legal concept must
be more or less precisely defined.

(28) UNCERTAINTIES REGARDING THE CONCEPT
OF AGGRESSION

217. There is no single, universally recognized con-
cept of aggression, but, rather, several concepts which,
according to their advocates, can either be combined
or are mutually exclusive. Those in favour of a general
definition hope thereby to determine which concept
shall be applied to the exclusion of all others. Those in
favour of an enumerative definition do not consider a
general definition sufficient ; once the principle has been
adopted, rules for its application should be laid down by
enumerating the cases in which it will apply.

218. In any event, those in favour of defining
aggression hope to eliminate or reduce the area of un-
certainty and the ambiguities and controversies con-
cerning aggression which they regard as serious draw-
backs.

iMr, Fitzmaurice (United Kingdom) stated:

“No one had claimed that it was impossible to define
aggression; what could be said was that it was impossible to
reach a satisfactory definition which would not give rise to
unforeseen results or place difficulties in the way of the de-
fence of the victims of the aggression” QOfficial Records of
the General Assembly, Sitth Session, Sizth Committee,
202nd meeting, paragraph 49,

|



(b) DESIRABILITY OF A DEFINITION

219. Those in favour of a definition contend that it
would have many advantages. Politis, introducing the
Act relating to the definition of the aggressor stated:

“Its effect and its f1:-ra.<:i:1<:a,l advantage would be
that it warned States of the acts they must not commit
if they did not wish to run the risk of being declared
aggressors. Thanks to it, public opinion would be able,
when a grave incident occurred in international rela-
tions, to form a judgment as to which State was
responsible. Lastly, and above all, it would facilitate
the work of the international organ called upon to
determine the ageressor. Furthermore, when that
organ had before it sufficiently definite proof to facili-
tate its task, it would be less tempted to incur the
danger of excusing, on political grounds, the act of
aggression which it was called upon to judge.”?
220. A definition of aggression would be useful,

first, to governments which must know what constitutes
aggression if they are not to run the risk, as a result of
the uncertainty surrounding the concept of aggression,
of being named the agpressors without knowing that
they have committed an act of aggression. Secondly it
would be helpful to the organs of the international body
responsible, in cases of aggression, for determining the
aggressor.

221. Thirdly, it would guide the Governments of
States Members of the United Nations which were
called upon to decide whether they were justified, pend-
ing a decision by the Semn‘itl?r Council, in exercising
their right of individual or collective self-defence under
Article 51 of the Charter, or which wished to know
what attitude to adopt, should the organs of the United
Nations be unable to reach a decision and leave them the
responsibility of deciding. Fourthly, it would guide
public opinion which must serve as a controlling factor
and would find it difficult to do so in an atmosphere of
doubt and confusion.® Lastly, the definition would help
the Courts which might have to judge the alleged
aggressors,

222, The definition would make it much easier to
reach a decision in each individnal case. There would
no longer be any need to be guided by impressions or to
decide a complex question on the basis of an individual
appraisal of all the factors involved. After verifying
whether certain acts had oceurred the Court would
merely have to ascertain whether they fell within the

2L eague of Nations, Conference for the Reduction and Limi-
tedion of Armaments, Series B (Minutes of the General Com-
mission). Vol. II, page 500.

8In this connexion, the represemtative of the French Gow-
ernment stated:

* .. a definition formulated in advance and having the
advantage therefore, of being considered impartial and objec-
tive would enable public opinion at the same time to under-
stand and appreciate more clearly the action of organs of the
United Nations or of States exercising their right of self-
defence”. (Letter from the representative of the Fretch
Government to the Secretary-General of the United Mations,
dated 25 June 1952 see document A/2162).

*Mr, Dovgalevsky fUSSR representative) stated in this con-
nexion :

“The definition and establishment of an act of aggression
must leave as little opening as possible for subjective feelings
and judgments. Still more, the complete definition must, as
far as possible, exclude any possibility of subjective interpre-
tation, and the more automatic the establishment of the ag-
gressor, the hetter for the work of peace”. (League of Na-
tions, Records of the Conference for the Reduction and Limi-
tation of Armaments, Series D, Vol. V (Minutes of the
Political Commission)), page 49.
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scope of the definition, Little or no 1:00n1 would remain
for a subjective decision which might not be impartial
or equitable.*

In submiiting the report of the Committee on Security
Questions of the Conference for the Reduction and
Limitation of Armaments, Politis said: .

- % . .there would be less risk of an attempt to shield
or excuse the aggressor for various palitical reasons
without appearing to break the rule to be applied”.®

223. The governments which had to pass judgment
either within the organs of the International Organiza-
tion or on their individual responsibility, would to some
extent be protected against their own prejudices and
likes and dislikes, on the one hand, and against their
timidity and fear of assuming responsibility, on the
other. Tn that connexion, Mr, Salvador de Madariaga
(Spain) stated:

“The automatic method had the very considerable
advantage of eliminating the individual responsibility
of States in naming the aggressor, Everyone knew
from experience how difficult it was for one State to
judge the conduct of ancther, Consequently, it was in
every way desirable that the decisions to be taken in
the matter should be based on facts and not taken by
persons who, as far as they could, would always avoid
the necessity of giving a decision’in this matter,”®
224. Finally, the difference hetween various legal

systems might lead governments to interpret the con-
cept of aggression in different ways, A definition of
apggression would eliminate such differences. Mr.
Roling (Netherlands) stated in that connexion in thé
Sixth Committee of the General Assembly:

“, .. a definition of aggression would give countries
with different legal systems and general backgrounds
a clearer understanding of the prevailing policies of
States which concluded treaties excluding aggression
or adopted resolutions condemning it, and of what
they meant by the term™."

225. Those in favour of defining aggression argue
that it would exclude arbitra‘;.rfﬁy action, The application
8

of a rule which was not ciently flexible to cover

every possible contingency might undoubtedly result in
injustice in certain cases. On the other hand, the absence
of any rule whatever also made it possible for injustices
to occur and generally speaking opened the door fo
arbitrary action.®

8] cague of Nations, Conference for the Reduction and Limi-
tation of Armaments, Documents of the Conference, Vol. 11,
page 679. ]

8League of Nations, Records of the Conference for the Re-
duction and Limitation of Armaments, Series B (Mimutes of
the General Commission), Vol. IT, page 547.

10 ffcial Records of the General Assembly, Sizih Session,
Sizth Commitiee, 289th meeting, paragraph 33.

8This point was stressed by Mr. Castafieds (Mexico) in the
Sixth Committee:

“The contention that an enumerative definition would tie
the hands of the United Nations and make cases not covered
by it punishable was tantamount to saying that injustices
conld occur by virtue of such a definition. But the same criti-
cism could be made of the description of any offence. Every
rule of law involved restrictions and made it possible for in-
justices to occur in isolated cases, The purpose of law was
not to achieve justice directly in each individual case biut to
create & general security, The object of rules of law was to
enable every person to foresee the consequences of his acts.
The opposite notion to the legal was not invariably the un-
j[tést; it was arbitrary action.” Ibid., 285th meeting, paragraph




226, In answer to the argument that aggression will
be prevented and suppressed not by the existence of a
definition but rather by the courage and determination
shown by the United Nations and its Members in de-
fending peace and international order, those who advo-
cate a definition agree that it is not a universal remedy
but they maintain that it will nevertheless serve a useful
purpose by making aggression harder to comumit and
easier to punish.®

Chapter 1I

AGAINST DEFINING AGGRESSION

227. Those opposed to defining aggression maintain
that agpression, by its very nature, is incapable of
definiion. They also invoke practical considerations.
Not only would defining aggression serve no useful
purpose, but it would above all be dangercus. In addi-
tion, certain delegations maintain that in view of the
current world situation it would not now be advisable
to define aggression,

SectioNn 1. AGGRESSION IS A CONCEPT WHICH IS IN-
CAPABLE OF DEFINITION

1. AGGRESSION IS NOT ESSENTIALLY A LEGAL CONCEPT

228. Even if aggression is to some extent a legal
concept, it also has other characteristics, political and
military,* and, some people add, economic and social.lt
Whereas a legal concept can generally be more or less
precisely defined the same is not true of a political or
military concept. It should be possible to take into
consideration the special circumstances in each case
auéih to determine the importance and significance of
each,

229. Mr. Van Glabbeke (Belgium) stated in the
Sixth Committee of the General Assembly:

“. . . the problem was predominantly political and,
as such, was totally unsuited to rigid definition. To
seek to circumscribe within a rigid formula the
innumerable ]gxolitical situations to which such a defini-
tion should be applicable would be to sacrifice truth
and originality to a purely artificial simplicity. It
would be preferable in so complex and delicate a
field to have a formula allowing all the relevant facts
to be taken into consideration at their true value, if
it was desired to obtain a correct view of reality

®Mr. Casteneda {Mexico) said in this connexion:

“A definition might not deter an aggressor nor would it
have any magical, automatic effect; nevertheless, it would
serve z useful purpose. As lawyers, members of the Commit-
tee must have faith in the law as the most effective instru-
ment for guiding the comscience of the peoples along the
paths of peace and international inderstanding.” Ibid., 285th
meeting, paragraph 2L
%pwk:.ng along the same lines, the Yugoslav representative

said;

“While the existence of a definition of aggression cannot,
of course, in itself prevent acts of aggression, it wonld, none
the less, in addition to its considerable moral and political
effect, make it more difficult for an aggressor to seek to jus-
tify his aggressive intentions, both in the eyes of his own
people and of those of other peoples and of the world com-
munity at large, by means of a hypocritical propaganda?
(Letter from the representative of Yugoslavia to the Secre-
fary-Genera] dated 18 June 1952, document A/2162).
10The Belgian, Brazilian, French and Swedish delegations

submitted z joint opinion te the Permanent Advisory Commis-
sien of the League of Nations in which they doubted “the possi-

which might bring gbout a just determination ,of
responsibilities in case of conflict between States.”'?

230. Mr. Fitzmaurice (United Kingdom) said:

“Real safety for the potential victim lay in the fact
that the existence of aggression is not referable to or
to be determined by rigid rules or definitions, but
was a matter for the judgment of the whole world on .~
the basis of facts.”*®

231. Mr. Scialoza (Italy) had previously expressed
the same opinion in his own vivid and emphatic
manner

. . . when we speak of aggression, we are per-
feetly aware of what it means. We know that it
means nothing at all, We realize the difficulty of
formulating a definition of aggression . . . a State
which is resolved to coerce its neighbours by armed
force will never be the apparent aggressor, for,
however unskilled its diplomacy, it will always
manage to make its neighbour begin the aftack.
Therefore, in our attempt to fix the responsibility
for the aggression we must not dwell too much on
appearances, We must subject to a close scrutiny all
those relations between the states concerned which
have in the past given rise to differences. That is far
from easy.”¢

232, Mr. Unden (Sweden) proved that the concept
of aggression did not have the rigidity of a legal con-
cept when he said:

“It has been contended that the relationship be-
tween the attacking country and the defending coun-
try is similar to the relationship between a murderer
or bandit on the one hand and his victim on the
other, Such a concept, however, has ncthing in
common with the type of situation that most fre-
quently arises. In reality there are numerous degrees
of responsibility in the case of aggression.”*s

233. A single concept can have political and legal
characteristics at the same time. The more pronounced
the legal characteristics, the more rigid and precise is
the concept. That is why Mr. Maktos (United States
of America} considers 1t preferable

“not to define aggression but to leave the organs
of the United Nations to pass on the aggressive
nature of each case submitted to them. Aggression
was a legal problem still at a stage at which it should
not he crystallized”.®

[13

bility of accurately defining this expression (cases of aggres-
sion) @ priori in a treaty, from the milifary point of view,
espectalll{;s the question is often invested with a political char-
acter”. gue of Nations, Records of the Fourth Assembly,
Minutes of the Third Commitiee (O fficial Journal, Spectal Sitp-
plement No. 16}, page 117, '

1hfr. Maktos (United States of America) :

# .« + juridical considerations could not be divoreed from
political, economic and social factors”. Official Records of
the General Assembl f Sixth Session, Sixth Committee, 280th
meeting, paragraph 17.
12[hid,, 2B7th meeting, paragraph 8.
i8fpid., 281st meeting, paragraph 20.

“League of Nations, Records of the Eighth Ordinary Session
of the Assembly, Plenary Meetings, Text of the Debates (Of-
ficial Journel, Special Supplement No. 54), page 85,

t6lnden, “La guerre d’agression comme probldme de droit
international”, Publicotions de la conciliation internationale,
1930, page 25.

160 Ficial Records of the General Axsemblfr, Sixily Session,
Sizith Committes, 282nd meeting, paragraph 10,



2, THE “NATURAL"” CONCEPT OF AGGRESSION

234, Mr. Spiropoulos (Greece), the exponent of
this theory, says:

“If we study the international practice . . ., we are
led to the conclusion that whenever governments are
called upon to decide on the existence or non-exist-
ence of ‘aggression under international law’ they
base their judgment on criteria derived from the
‘natural’, so to speak, notion of aggression. . .”¥7
He adds:

“The (natural) notion of aggression, as applied by
governments in international practice, is composed of
objective and subjective eriteria.’®
235. Mr, Spiropoulos considers that there are two

“objective criteria”: first, “aggression presupposes
some kind of violence—even if this violence be an
‘indirect’ act”.® The second objective criterion is the
time element: “the State to be considered as respons-
ible must be the first to act”.?

236. The subjective criterion is “aggressive inten-
tion”.* “The mere fact that a State acted as first does
not, per se, constitute ‘aggression’ as long as its be-
haviour was not due to: aggressive intention . . . That
the gnimus aggressionis is a constitutive element of
the concept of aggression needs no demonstration.
It follows from the very essence of the notion of
aggression as such,”®

237. Mr. Spiropoulos adds:

“The (natural) notion of aggression is a concept
per se, which is inherent to any human mind and
which, as a primery notion, is mot susceptible of
definition. Consequently, whether the behaviour of a
State is to be considered as an ‘aggression under
international law’ has to be decided not on the basis
of specific criteria adopted @ priori but on the hasis
of the above notion which, to sum it up, is rooted in
the ‘feeling’ of the Governments concerned.

“It may be added that, since this general feeling of

what constitutes aggression is not invariable, the
‘natural’ notion of aggression is not invariable either.
Not all the periods of the international relations must
necessarily have the same notion of aggression,

“Finally, it is to be said that the (natural) notion
of aggression, as a concept having its roots in the
‘feeling’ of governments, will not always be inter-
preted by these latter in the same way, which amounts
to saying that the objective criterion of the ‘notion of
aggression’ will, in the last analysis, depend on the
individual opinion of each Government concerned.”s

238. In support of his thesis, Mr. Spiropoulos
could have cited the opinion of the Special Committee
of the Temporary Mixed Commission of the League of
Nations, which stated in a “Commentary on the defini-
tion of a case of aggression” (1923):

17A/CN.4/44, .

13!b£d., paée 64p.age &

1875 e 64

24League of Nations, Records of the Fourth Assembly, Min-
utes of the Third Committee (Official Journal, Special Supple-
ment No, 16}, page 184,

2The objective_criteria mentioned by Mr. Spiropoulos (use
of violence by a State and the fact that the State acted first)

“In the absence of any indisputable test, Govern-
ments can only judge by an impression based upon
the most various factors. . M'#

239. Mr, Spiropoulos’s theory has, however, been
criticized.?® Doubts have been cast on the value of the
“natural” notion of aggression on the grounds that no
such notion is universally recognized. In that connexion

Mr., Castaneda (Mexico) stated:

“. .. it had been said that actually they were not
setting out from a preconceived rational notion but
from a ‘matural’ notion, the vague notion of aggres-
sion that was in everybody’s mind. If unfortunately
not everybody had the same intuitive idea of what
constituted aggression, the resulting anarchy would
hardly offer a guide in international relations™ 2

240. It has also been said that it is not necessary
“for Governments or for organs of the United Nations
to take into consideration any element of ‘feeling’ or
‘impression’ ”,*" from which biased or ill-founded con-
clusions may be drawn.

Section II. DEFINING AGGRESSION WOULD SERVE NO
USEFUL PURPOSE

241. Those opposed to defining aggression claim
that neither a general definition nor an enumerative
definition would serve any really useful purpose.

1. CONCERNING GENERAL DEFINITIONS

242. A general definition states briefly those con-
cepts which are more or less unchallenged. The
opponents of defining aggression maintain that such a:
statement would do little to advance matters. Accord-
ing to Mr. Spiropoulos (Greece), a general definition
would add nothing to the existing texts. In that con-
nexion, he said:

“The idea underlying the drafts most discussed by
the International Law Commission had been that
aggression consisted of any use of armed force by
one State against another for purposes other than
seli defence or the execution of a decision by a
competent organ of the United Nations—an ides that
occurred in Article 16 of the much earlier League of
Nations Covenant and was also fully covered by the
United Nations Charter. Consequently, it added
nothing to the existing provisions, , ,2*

243. Mr. Fitzmaurice (United Kingdom) made the
same point in speaking of the method “of defining
%gression by a general formula covering all cases”.

e said:

“...the difficulty was that such formulae neces-
sarily employed terms which themselves required
definition. Mr. Amado’s definition in the report of
the International Law Commission (A/1858), for
instance, spoke of ‘any war not waged in exercise of
the right of self defence’. The question was, however,

are not peculiar to his concept. This will be discussed in title
II below, paragraphs 279 and following, The subjective criterion
of aggressive intention will also be dealt with in title IX, para-
graphs 355 and following.

260 ficinl Records of the General Assembly, Sirth Session,
Sizth Committee, 285th meeting, paragraph 9.

27Mr, Alfaro, in a memorandum submitted to the International
Law Commission at its third session in 1951; see document
A/CN.4/L.8, page 19,

280) ficial Records of the General Assembli'u, Sizth Session,
Sizth Committes, 279th mecting, paragraph 12

39.



when 2 war was being waged in self defence and
when as a matter of aggression. . .

“ . . such general definitions could not achieve
the main object of indicating precisely in what cases
aggression could be said to have occurred, and it
would be impossible to say in advance whether a
given act was an agpressive act or not. Although
they looked well on paper, such general definitions
did little to advance matters”.?

244. Mr, Chaudhuri (India) said:

“It appeared, in fact, futile to define one concept
by the use of other equally vague concepts.™s®

2. CONCERNING ENUMERATIVE DEFINTITIONS

245, Enumerative definitions begin by indicating
the most flagrant forms of aggression such as the dec-
laration of war or the invasion of the territory of an-
other State. In that connexion, Mr. Anthony Eden
gUnited Kingdom) said at the Disarmament Con-

erence !

. . . the actions in question were, generally speak-
ing matters which any international body or any
individual State, called upon to form an opinion as
to which party to a dispute was to he considered the
aggressor in any particular case, would certainly take
into account. No formal instrument signed by the
nations of the world was necessary to ensure that
result. They were the ordinary criteria which every-
one would adept”.®

246, He was, in fact, referring to what Mr. Fitz-
amaurice .(United Kingdom) ealls the “major aggres-
sors”, of whom he says:

“Major aggressors acted from military and politi-
cal motives and would not be discouraged by a defini-
tion of aggression. The Egyptian representative
thought that such a definition would make them
reflect by showing them the consequences of their
acts. Mr, Fitzmaurice did not think that a possible
aggressor would have scruples of that kind; his
main concern would be to know whether he had any
chance of succeeding, for in case of victory, he would
have nothing to fear from the consequences of his
acts, The most a definition could do would be to
induce him to modify the technique of his aggression
$0 as to appear in the right in public opinion in his
country.’s?

247. The other types of aggression involving the
accidental or restricted use of force, which would
necessarily be considered aggression and treated as
such if aggression was defined, were minor aggressions,
Mr, Fitzmaurice said of them:

28]hid,, 281st meeting, paragraphs 16 and 17,

80]pid., 282nd meeting, paragraph 47.

81l eagne of Nations, Records of the Conference for the Re-
duction and Limitation of Armements, Series B (Minutes of the
General Commission), Vol. I1, page 513,

S0 fficial Records of the General Assembly, Sixth Session,
Sizth Commitiee, 202nd meeting, paragraph 45.

23]hid., 202nd meeting, paragraph 46.

24fbid., 292nd meeting, paragraph 13.

S6Neverthless Judge Jackson's comment should be noted:

“It is A)erhaps 2 weakness in this Charter that it fatled it-
self to define & war of aggression . . . One of the most
authoritative sources of international law on this subject is
the Convention for the Definition of Aggression signed at

London on July 3, 1933 by Romania, Estonia, Latvia, Poland,

Turkey, the Soviet Union, Persia and Adfghanistan ., . In

the light of these materials of international law, and so far as

“With regard to minor aggressions, which were
illegalities rather than aggressions properly speak-
ing, it did not seem desirable to run the risk of the
dangers involved in the definition in order to prevent
them, Even if a definition was drawn up with the
greatest care, it could not provide that a specific act
was always an act of aggression, because that in fact !
depended on the circumstances in which the act had -
been committed.”?® ‘

248. Has the lack of a definition of aggression ever’
been felt, in practice, when the League of Nations
Covenant, the United Nations Charter or other inter-
nationa] instruments had to be applied ? Mr, Spiropoulos
replies to this question by stating that “lack of a
definition of aggression has never been felt in the
history of either the League of Nations or the United
Nations™ .34

249. It has been claimed that the lack of a definition
of aggression proved no deterrent to the Military
Tribunal at Niirnberg which had to judge the German
leaders guilty of acts of aggression.®® The acts of
aggression in question were flagrant aggressions which
the German Government did not seek to conceal or
justify by legal arguments,

250. With regard to the practice followed by the
League of Nations, the lack of a definition did not
prevent the Assembly from condemning unlawful re-
course to war in violation of Article 12 of the Covenant
in two cases where it felt it was its duty to do so (the
Ttalo-Ethiopian war and the Soviet-Finnish war).

251. In a certain number of cases of the use of
force, when the Council or the Assembly of the League
of Nations did not wish explicitly or implictly to
determine the aggressor because they felt that by
refraining from so doing they would more easily
achieve the desired result, namely the cessation of
hostilities, the existence of a definition of aggression
might have complicated what they understood to be their
task. It is worth considering what the outcome would
have been, particularly in the case of the Sino-Japanese
conflict, had there been a rigid definition of aggression
and had they taken a more severe and energetic stand.

SecTioN III. DEFINING AGGRESSION IS DANGEROUS

252, Those opposed to the enumerative or analytical
method of defining agpression contend that it would
have three dangers: The enumeration would necessarily
be incomplete; it might encourage a government to
commit aggression by evading the definition; lastly, it
would render the decisions of internatiomal organs
more or less automatic and thus make it harder to
re-establish peace.

relevant to the evidence in this case, T suggest that ‘aggres-
sor’ is generally held to be that state which is the first to
commit any of the followin% actions: . .. (Nos. 1 to 4 of the
Litvinov-Politis definition follow).” i
Iuternational Military Tribunal, Trisl of the Major War
Cfimiiz‘%r, Nirnberg, 14 Novenber 1945 to 1 Qctober 1946,
page 148,
My, Chaumont (France) made the following comment cn the
Niirnberg Judgment:

“If there were no description of aggression, the legislative
power would necessarily have to be vested in the judge or the
execttive authority. The same difficulties would then be en-
countered as had arisen at the time of the Judgment of Niirn-~
berg, when improvization had been rendered necessary by the
inadequacy of international penal law.” Offiviel Records of
the General Assemblg, Sizth Session, Sisth Committee, 280th
meeting, paragraph 5.




1. IT IS NOT POSSIBLE TO DRAW UP A COMPLETE LIST

OF THE CASES OF AGGRESSION

253. The draft resolution submitted by Greece on
4 January 1952% refers to “the apparent impossibility
of defining aggression in a formula covering all possible
cases of aggression”, Mr. Spiropoulos (Greece) adds:
“It is impossible to forecast what further classes of
acts will be recognized in the future by the international
i community as constituting aggression.”® Aceording to
! the same speaker such a definition “could not but be
artificial 128

2534. According to Mr. Fitzmaurice (United King-
dom) : i

“. . .-an incomplete list would be extremely
dangerous because it would almost inevitably imply
that other acts not listed did not constitute aggression.
States would thus be encouraged to commit the acts
not listed, because, prima fecie at any rate, they
would not be regarded as acts of aggression. In
addition, the existence of an incomplete list would
show potential aggressors how to accomplish their
aims without actually being branded as aggressors,
for they would keep their acts within the precise
letter of the definition and then claim that they were
technically justified”.s®
255. Those who favoured an enumerative definition

had invited their opponents to complete the proposed
definition. Mr. Kustov (Byelorussian Soviet Socialist
Republic) said in that connexion:

“If they thought a patticular definition was in-
complete they had merely to complete it by adding
further cases.”s?

256, The opponents of the enumerative definition,
however, consider that it would be incomplete not be-
cause of certain gaps that should be filled, but becattse
it wonld be practically impossible to cover all possible
contingencies,

257. In answer to this objection, some of those who
favour an enumerative definition have proposed that the
enumeration should be merely an indication, and should
not be an exhaustive list.* The idea of a non-exhaustive
list, however, did not meet with the approval of certain

representatives. Mr, Robinson (Israel) stated in that
connexion :

“The fourth and last method was that of exemplifi-
cation. That method was dangerous, both psycho-

385ee¢ document A/C,6.1.206,

370 fficial Records of the General Assembly, Sixth Session,
Sizth Committee, 279th meeting, paragraph 9.

887bid., 292nd meeting, paragraph 2.

837bid,, 281st meeting, paragraph 8,

407hid,, 281st meeting, paragraph 39,

$1Mr. Bernstein (Chile) :

“He preferred an enumerative definition listing certain acts
of aggression, but without prejudice to other acts which the
General Assembly or the Security Council might subse-
quently ;hg.;acterize ay aggression.” Ibid, 2Blst meeting,
paragraph 32,

Mr, Urtutia Holguin (Colombia). Ibid,, 281st meeting, para-
graph 51 U Zaw Win (Burma) proposed that the following
clause should be added to the text submitted hy the delegation
of the Union of Soviet Socialist Republica: .

v other eclar e Com organ of the

“Any other act declared by the competent f th
United Nations to be aggression.” Ibid., Z84th meeting, para-
graph 37, In his letter to the Secretary-General, dated 18 June
1952, the Representative of Yugoslavia says: .

“Such a definition should be flexible and provide explicitly
for the possibility that the competent United Nations body, i.e.,

41

logically and logically, since it directed attention to
certain acts which influenced man’s thinking, and
divided acts of aggression into two categories, those
which were explicitly listed and those which were
not, thus creating a certain hierarchy of acts of
aggression, , 4

2. THE RISK THAT A STATE MIGHT COMMIT AGGRESSION
BY EVADING THE DEFINITION

258. Sir Austen Chamberlain stated on 24 Novem-
ber 1927 in the House of Commaons:

“. .. I therefore remain opposed to this attempt to
define the aggressor, because I believe that it will be
a trap for the innocent and a sign-post for the
guilty,”%
259. The draft resolution submitted to the Sixth
Committee of the General Assembly by Greece on
4 January 1952 considers:

“that the formulation of a definition of aggression

. . . might encourage a possible aggressor to evade
such a definition® %

J. THE DANGER OF AUTOMATISM IN THE DECISIONS OF
INTERNATIONAL BODIES

260, The existence of a definition of aggression
binding on international bodies would obviously oblige
such bodies to apply it and declare any State which had
committed an act falling within the scope of the defini-
tion to be the aggressor.

"261. Those opposed to defining aggression have two
comments in this connexion. First, they state that it is
wrong to consider a minor act as an act of aggression
because it merely falls within the scope of the Politis
definition. Secondly, they contend that the obligation
to name as the aggressor any State which had com-
mitted an act falling within the scope of the definition
might, in certain cases, worsen an already critical inter-
national situation and prove an obstacle to the re-
establishment of peace. '

(a) Secondary acts which might fall within the scope
of the definition
262. Various cases have been cited in which acts
necessarily characterized as aggression under the defini-
tion were not really of very great importance and were
much less serious than other acts not covered by the

defipition. Mr. Di Soragna (Italy) said of the Politis
definition :

the Security Council as a rule and the General Assembly ex-

ceptionally, may define as aggression other forms of use of

force or pressure, which may appear in the future.” See doc-

ument A/2162.

220 fhcial Records of the Gemeral Assembly, Sizth Session,
Sixth Committee, 282nd meeting, paragraph 33.

Mr. Ammoun (Lebanon) expressed a similar opinion:
“ .. if the list of cases of aggression was merely enumera-
tive and not exhaustive, there would be as it were a pre-
sumption of innocence in the cases not emumerated; it ‘was
possible that new, subtle and unforeseeable forms of apgres-
sion would make their appearance, in the face of which the
organ responsible for dag.)nm‘ g the aggressor, would be hesi-
tant or powerless if an analytic definition was adopted”. Tbid.,
286th meeting, paragraph 23,
4#30bservations of His Majesty's Government in Great Britain
on the programme of work of the Commitiee on Arbitration and
Seeurity, Minutes of the Second Session of the Committee on
Arbitration and  Security, League of Nations document
C.165.M.50.1928.1%, page 176.

#5ee document A/C.6/1.206.



“The judges were bound hand and foot. On the
one hand, five quite specific cases were laid down. If
any one of them oceurred, even on a very small scale,
full international action would immediately come
into operation. On the other hand, no provision was
made for a large number of other cases. They might
be extremely serious cases. The injured party would
be powerless and would have to rely on pacific proce-
dure, which was not always very speedy. There was
no need to quote examples. On the one hand, inter-
national action might be taken because a cottage had
been burnt down; on the other hand, one State might
massacre the nationals of another for several days
without the latter being able to do anything other
than to resort to pacific procedure,’”ss

(b) The compulsion of designating as the aggressor
any State which committed any act falling within
the scope of the definition

263. In the opinion of those opposed to defining
aggression this compulsion might have unfortunate
consequences in some cases and be contrary to the
interests of peace.*® In this connexion, Mr. Fitzmaurice
(United Kingdom) says:

“ .. in cases where it was perfectly clear that
aggression had occurred, it might be politic to refrain
from actually naming the State concerned an aggres-
sor if there seems to be any prospect of a settlement
and the aggressor State seemed willing to desist from
its action. That, however, would be very difficult if
certain acts were listed in advance as definitely
constifuting aggression” .+

264. The idea that the organs of the international
organization should sometimes relegate the question of
responsibility to the background and attempt to main-
tain and re-establish peace by inducing the States con-
cerned to adopt measures of conservation always had a

certain following in the League of Nations®® and still
has in the United Nations.2®

265. ‘There are, in fact, two ways of mitigating the
severity of automatic action. First, the determination of
the aggressor may, if it is deemed advisable, be post-
poned while the parties involved in the conflict are
enjoined to cease hostilities and to conform to certain
measures of conservation (withdrawal of troops beyond

a certain line, acceptance of an investigation on the spot
by United Nations officials, ete.).

266. Secondly, the link between the determination
of the aggressor and the application of sanctions may
be relaxed. In this connexion, Mr. Politis stated in his

#League of Nations,

[ ] ons, Records of the Confcrence for the Re-
duction and Limitation of Armaments, Series B {Minutes of the
General Commission), Vel, II, page 550,

48At the Disarmarnent Conference, Mr, Nadolny (Germany)

“Morecver, if no strict or rigid criteria were set up, the
Council, or the international organ dealing with the uestion,
would not be under the necessity of proceeding to establish the
facts of an aggression, even in cases where it might be pref-
erable to apply means of conciliation, which might prove in-
effective from the moment when one of the parties to the con-
Hict had been stigmatized as the aggressor.” Ibid., page 549,
At the San Francisco Conference when a Bolivian proposal

to define aggression was discussed, one argument advanced
against that proposal was that it would lead to antomatic sanc-
Hons and might foree premature apcplimtion of such sanctions.
Documents of the United Nations Conference on Infernational
Organisations, San Fraoncisco, 1945, Vol, 12, page 342,

report to the General Commission of the Disarmament
Conference on behalf of the Commitiee on Security
Questions
“6. It should ., . . be noted that the queston of
the definition of the aggressor and that of the sanc-
tions to be taken against the aggressor while, of
course, closely connected, are nevertheless separate
questions. The strictness of the definition of the
aggressor does not necessarily lead to the automatic
application of sanctions,”®

267. Some of those in favour of defining aggression, -
however, have contended that whenever a case of
aggression occurs the aggressor must be named as such
and sanctions applied. In that conmexion, Mr. Moussa
(Egypt) says:

“. .. in the current debate it had been suggested
that it might sometimes not be expedient to declare
that an aggressor was an aggressor. Whatever the
circumstances or the political situation, an aggressor
ought to be condemmned. The automatic application of
collective sanctions in cases of agpression was essen-
tial for determining a potential aggressor” 5

268. Mr. Abdoh (Iran) concurs:

“No less fraught with significance was the state-
ment that in cases where it was perfectly clear that
aggression had occurred, it might be politic to refrain
from actually naming the State concerned an es-
sor. When it was remembered that the United
Nations had the task of maintaining peace in keeping
with justice and not in defiance of it, such an attitude
was clearly indefensible.”s2

269. In reply to these criticisms, Mr, Fitzmaurice
(United Kingdom) also explained the reasons for his
point of view: .

“He had been criticized for saying that too rigid a
definition would have the disadvantage of compelling
the competent organs openly to declare a State an
aggressor, whereas in some cases it might be possible,
by exercising greater diplomacy, to get the guilty
State to mend its ways and renounce its aggressive’
designs. . . What he had meant to say—and he still
though it would be advisable to ponder that aspect of
the problem—was that resistance to aggression im-
plied not merely a denunciation and written decisions,
but also military action imperilling human lives. The
General Assembly could not therefore reasonably
bring about such a catastrophe unless it was abso-
lutely essential: in other words, unless there was a
case of fagrant aggression,.”s

10 feial Records of the General Assemb!g,
Sizth Committee, 281st meeting, paragraph 12,

435¢e the recommendation of the Assembéy of the League of
Nations, 20 September 1928 (ga.ra.graph 2 above} and the
Convention of 26 September 1931 on the means of preventing

war (paragraph 72 above),
(V) of the General Assembly of

Stzth Session,

4885ege the resolution 378 A
the United Nations of 17 November 1950 on the “duties of
States in the event of the outbreak of hostilities”. A/1775,
Official Records of the General Assembly, Fifth Session, Sup-
plement No. 20, page 14, . .-

%0 League of Nations, Conference for the Reduction end Limi-
tatianﬁ;f Armaments, Documents of the Conference, Vol. I1,

e 679,
paﬁglOﬁicz'al Records of the General Assembly, Sizth Session,
Sizth Commitiee, 291st meeting, paragraph 6,
521 bid,, 200th meeting, paragraph 39,
887bid,, 292nd meeting, paragraph 28,
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SectioN IV, ARGUMENT THAT IN EXISTING CIRCUM-
STANCES A DEFINITION OF AGGRESSION WOULD BE
UNTIMELY

. 270. Some delegations, while niot opposed to defin-
ing aggression on grounds of principle, bave stated
that, given the present political sttuation, such a defini-
tion would be untimely.

271. Mr. Amado (Brazil) referring to the Inter-

| American Treaty of Reciprocal Assistance signed at

Rio de Janeiro on 2 September 1947 % said:

“ He thought it would not be impossible to adapt
the provisions of the Treaty of Rio de Janeiro to the
international community, but he continued to believe
that any effort to do so would be vain until the
prevailing atmosphere of mistrust in the international
community was replaced by harmony which existed
between the American States. When the Great
Powers—and, to be quite frank, the USSR and
United States—had knocked down the walls which
separated them, confidence would return and the

aggression that was no longer feared could be
defined.”®®

BiSee ph 201 above, .
ss0fhcial Kecords of the General Assembly, Sixth Session,

272. The same idea was expressed by Mr. Maktos
(United States of America).

In explaining his country’s past and present position
with ?:g?ard togthe questg{l of defining aggression, he
says: ‘

“A number of delegations had said the United
States had in 1945 argued ihe view which was now
that of the Soviet Union. That was quite true, and
the United States did not in any way pretend that it
was not. In 1945, the United States had been in
favour of a definition of aggression because at that
time there had been every reason to believe that the
ferm ‘international co-operation’ would have a real
connatation. Unfortunately, the state of international
relations had become such as to convince the United
Gtates that a definition of aggression had become not
only undesirable but even dangerous. The United
States delegation had not obeyed a whim; it had
adopted a position which was diametrically opposed
to the stand it had taken in 1945 and had done so in
view of international developments.”®®

Sixth Committee, 284th meeting, paragraph 26,
58Jhid,, 286th meeting, paragraph 36.

fI‘it!e Ir
STupY oF THE DEFINITIONS OF AGGRESSION

273. From the point of view of form, three catego-
ries of definitions may be distinguished: enumerative,
general and combined.

274. The enumerative definitions give a list of the
acts regarded as acts of aggression. In most cases, the
authors of these definitions have regarded it as essential
that the enumeration should be exhaustive, which
means that only the acts enumerated constitute acts of
aggression. Some authors, however, have proposed that
the international organs should be empowered to treat

as acts of aggression acts other than those enumerated
in the definition,

275. The general definitions, instead of listing the
acts of aggression, are couched in general terms which
cover the entire class of cases to be included. It is left
to the international organs to determine the scope of the
terms when specific cases are brought before them.

276. The combined definitions are a combination of
the two preceding types. They contain, first, general

. 1(a) The origin_of this definition was a Soviet proposal to
the Disarmament Conference dated 6 Febrnary 1933. The Com-
mittee on Security Questions prepared an Act relating to the
Definition of the Aggressor which follows the %enera.l lines of
the Soviet proposal and which was considered by the General
%zgomission on 25 and 29 May 1033, Sce above, parapraphs

. A number of individual treaties modelled on this Act were
concluded in 1933, 1934 and 1935 and after the Second World
‘War, See above, paragraphs 194-201.

In 1945, at the London Conference on the establishment of
an intetttational military tribunal, the United States of America
submitted a proposal which repreduced this Act. See above,
paragraphs 143 and 144,

In 1545, at the San Francisco Conference, Bolivia and the
Philippines proposed definitions of aggression which repro-
duceiiisthe Act, with some additions. See above, paragraphs
113-115.
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terms and, second, a list, but a list which is not
exhaustive. Their object is merely to describe the
principal forms of aggression.

Chapter 1
THE ENUMERATIVE DEFINITIONS
Secrion I. THE PROBLEMS STATED
1. tHE de facto POSITION OF THE POLITIS DEFINITION

277. One single enumerative definition has held the
constant attention of the organs of the League of
Nations and the United Nations during discussions of
the question of aggression, This is the Politis definition
prepared in 1933 by the Committee on Security Ques-
tions of the Disarmament Conference.* The other—and,
incidentally, not numerous—enumerative definitions are
based on the Politis definition.

278. Some authorities regard the Politis definition
as typical of the enumerative kind and, after comment-

In the First Committee of the General Assembly of the
United Nations, the Union of Soviet Socialist Republics sub-
mitted, on 6 November 1950, draft definitions similar to the
terms of its 1933 proposal to the Disarmament Conference. See
above, paragraph 118, On 5 January 1952, the Union of Soviet
Socialist Republics submitted a draft definition which repro-
duced the earlier proposal, with some amendments. See above,
paragraph 137, ) .

{b) The Inter-American Treaty of Reciprocal Assistance
sighed at Rio de Janeiro on 2 September 1947 reproduces in
article 9 certain elements of the Politis definition. See above,
paragraph 201,

(c) The definitions presented by Mr. Yepes and Mr. IHsu at
the third session of the International Law Commission in 1951
reproduced some of the elements of the Politis definition, Sece
documents A/CN.A/L7, A/CN.4/L.11 and A/CNAL.I1/Corr, 1.

{d) On 11 Janvary 1952, Bolivia submitted a draft definition
of aggression which reproduces the terms of the Politis defini-
tion with some fresh elements. See above, paragraph 137

L)




ing on it critically, conclude that all enumerative defini-
tions must be rejected. Others, while accepting the
principles and forms of this definition, propose that,
though its general scheme should be left intact, a
number of corrections or additions should be made.
Yet others, while taking the Politis definition as a
basis, propose the addition of new elements (certain
cases of indirect aggression, economic aggression)
which correspond to principles different from those
underlying the Politis definition,

2. THE PRINCIPLES OF THE POLITIS DEFINTTION

279. The Politis definition is based on the following
principles strictly applied.

ZB0. Ounly acts involving the use of force constitute
aggression. This is the fundamental principle of the
definition.

281, The definition enumerates the acts involving
the use of force which constitute aggression. This
enumeration is exhaustive. Any act not covered by the
definition cannot be regarded as an act of aggression.

282, The State which is the first to resort to the use
of force is regarded as the aggressor. The chronological
factor is decisive. In this connexion, Politis said in
his report:

“It is clearly specified that the State which will be
recognized as the aggressor is the first State which
commits one of the acts of aggression. Thus, if the
armed forces of one State invade the territory of
another State, the latter State may declare war on
the invading State or invade its territory in turn,
without itself being regarded as an aggressor. The
chroriological order of the facts is decisive here.”?

The use of force in reply to the use of force con-
stitutes, not aggression, but the exercise of the right
of self-defence.

283. It is specified that resort to force canmnot be
justified by any wolation of internalional low which
does not constitute an act of aggression under the terms
of the definition.® Hence, if a State regards itself as the
victim of a serious violation of international law which
does injury to what it considers to be its vital interests
but which does not fall within the definition of aggres-
sion, it may not, of its own accord, resort to the use of
force to redress the wrong of which it complains; if it
does so it will itself be cormitting an act of aggression.

3. COMMENTS ON AND CRITICISM OF THE
POLITIS DEFINITION

284. The elements of the Politis definition have
been the object of much comment and criticism. Some
comments relate to the forms of the definition, the
principles of which are not contested. For example it
has been proposed that the definition should include
other acts which might be regarded as direct or indirect
participation in acts of force. .

285, Other comments and criticisms concern the
actual principles of the definition, although in some

2League of Nations, Conference for ihe Reduction and Limi-
tation of Armaments, Conference Documents, Vol. I1, page 680.

3This is the purpose of the protocol annexed to article 2 of

cases the authors wish to create the impression that
they are not taking issue with these principles. Thus,
for example, one of the fundamental principles of the
definition is repudiated when it is proposed that acis
which do not constitute acts of force, such as acts of
econotmic aggression, should be added to the enumera-
tion.

286, Eight questions will be considered:
The enmmeration of acts of force;
Provocation ;
The aggressive intention ;
The threat of the use of force;
Action to prevent aggression;

The inclusion in the definition of acts not involy-
ing the use of force;

Individual or collective self-defence;
The collective action of the United Nations,
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SecrioNn II. THE ENUMERATION OF THE ACTS OF
FORCE COVERED BY THE POLITIS DEFINITION

287, Some authorities have criticized the five tests
applied by the definition, and have occasionally proposed
changes i them. Others have proposed the addition of
new tests.

- "4, THE FIVE ACTS ENUMERATED IN THE DEFINITION

"288. The five criteria applied by the Act relating
to the Definition of the Aggressor prepared by the
Committee on Security Questions of the Disarmament
Conference are: :

*(1) Declaration of war upon another State:

“(2) Invasion by its [the aggressor State’s]
armed forces, with or without a declaration of war,
of the territory of another State;

“(3) Attack by its land, naval or air forces, with
or without a declaration of war, on the territory,
vessels or aircraft of another State;

“{4) Naval blockade of the coasts or ports of
another State;

“(5) Provision of support to armed bands formed
in its territory which have invaded the territory of
another State, or refusal, notwithstanding the request
of the invaded State, to take in its own territory all
the measures in its power o deprive those hands of
all assistance or protection,”s

(a) Declaration of war upon another State

289. The USSR proposal submitted to the Sixth
Committee of the General Assembly on 5 Jannary 1952
uses the same formula: “Declaration of war against
ancther State,”®

290. This criterion did not give rise to discussion.
A declaration of war is a legal step. It can happen that
a State which declares war on another State actually
has no intention of starting hostilities against the State
on which it declared war. Still, the declaration of war
preduces a breach of the peace and creates a state of

the Act relating to the Definition of the Aggressor. See above,
it p&?& h 78
ee above, paragraph /8.
ﬁf‘L/C.tS/"ImZI)g.El



war. Accordingly the declaration authorizes the State
to which it is addressed to resort to force.®

(b) Invasion by its armed forces, with or without a
declaration of war, of the territory of another State

291. The USSR proposal submitted to the Sixth
Session of the General Assembly on 5 January 1952
used the following wording :

“Invasion by its armed forces, even without a
declaration of war, of the territory of another State.”?

| 292, There is no difference of substance between
the two versions. Invasion of a territory constitutes
the most obvious act of aggression.® Hence it was
ivasion that President F. D. Roosevelt was speaking
of in the proposal which he transmitted on 30 May
1933 to the eral Commission of the Disarmament
Conference,

“That all the nations of the world should enter
into a solemn and definite pact of non-aggression;
that they should . . . individually agree that they will
send no armed force of whatsoever nature across
their frontiers.”®

' 293. It is immaterial what form the invasion takes
whether it involves crossing the land frontier, dis-
emharking on a coast or landing troops by parachute
from aircraft, In connexion with invasion, two ques-
tions have arisen: the question of territories of un-
certain or contested status, and the question of frontier
incidents.

(1) Territories of uneertain or contested status

294. It can happen that territories are in dispute
and that several States claim sovereignty over them.

295, In his report, Politis stated:

. “By. territory is here meant territory over which
a State actually exercises authority,”®

+ . When Mr, Salvador de Madariaga (Spain) stated
that he entertained “serious doubts as regards that last
sentence, which, according to the interpretation given to
it, might be harmless but might also be extremely
dangerous”,**

8In the report-of the Committee on Security Questions, Po-
litis stated:

“The Commiitee considered the question whether it was
advisable to take the declaration of war as a criterion of
nggression, or whether the acts of aggression enumerated be-
low would not be sufficient to define it, -

“Tt appeared to it that the declaration of war should not be
eliminated from the list of .criteria of aggression, On the cne
hand, it is true, a declaration of war can ocour before any
act of hostility, and in this case it is the prelude to the hos-
tilities which the declaring State will initiate or which the
State on whom war is declared will be authorized to initiate,
On the other hand, the Pact of Paris condemmns resorts to
war, and, as has been said, the Act defining the aggressor is
regarded as an extension of the Pact of Paris.” e of
Nations, Conference for the Reduction and Limitation of
Armaments, Conference Documents, Vol, 11, pages 680 and

681.

7A/C.6/1.208.

8Invasion is menticned in treaties other than those concluded
on the model of the Politis definition, See above, paragraphs
180 and 182. Tt is also mentioned in the proposed definitions
submitted by Bolivia and the Philippines to the San Francisco
Conference. See above, paragraphs 113-115.

®Leaguc of Nations, Records of the Conference for the Re-
duction and Limitation of Armaments, Series B (Minutes of
the General Commission}, Vol. I1, page 565. . .

10Leagne of Nations, Couference for the Reduction end Limi-
tation of Armaments, Conference Documents, Vol. 11, page 681,
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Politis replied that

“The idea of that sentence was not fo justify
unlawful occupation, but solely to protect peaceful
possession against any act of force, even when the
legal titles on which possession was founded might
accidentally be open to dispute.”??

296. The Inter-American Treaty of Reciprocal As-
sistance signed at Rio de Janeiro on 2 September 1947
adopted this idea of the de facto exercise of authority,'?
as did also the draft resolution submitted to the Sixih
Committee by Bolivia on 11 January 1952.2¢

297. It may, however, be doubtful which State in
fact exercises sovereignty over a territory. Referring
to the course of lectures given by Mr. W, Komarnicki
at the Académie de droit international at The Hague
on the subject of the definition of the aggressor in
modern international law,*® Mr. Amado says that

“the territorial criterion may give tise to serious
difficulties in the case of a dispute concerning a
territory over which the States parties to the dispute
all clait to have de facto power, as in the Chaco,
Leticia and Vilna affairs”.1
208. A somewhat analogous case is that in which

foreign tréops are authorized under an international
agreement to be stationed in a certain arvea which has
not been precisely delimited, as was the case with
Japanese troops in Manchuria.??

(2) Frontier incidents

299. Invasion does not necessarily presuppose a
crossing of the frontier by large armies. The size of the
forces involved in an invasion is not in itself decisive.

300. Nevertheless, the definition of aggression pre-
%ared by the Committee on Security Questions of the

isarmament Conference specifies that “frontier inci-
dents” do not constitute aggression.'® It will be abserved
that such frontier incidents may take the form of an
irregular crossing of the frontier in a manner resem-
bling that of invasion (second criterion) or of a shot
fired at targets beyond the frontier in a manner similar
to attack (third criterion). The frontier incident was
not defined either in the report by Politis or in his

League of Nations, Records of the Conference for ihe Re-
duction and Limitation of Armaments, Series B (Minutes of the
General Commission), Vol II, page 548,

12fbid., page 534,

138ee article 9 of the Treaty, paragraph 201 above. It will be
ohserved that the Act of Chapultepec of § March 1945 contains
a different formula. It recognizes only legal sovereignty. See
article 3 of the Act, paragraph 200 above.

144 /C.6/1.211. The draft provides:

“1.,..an act of aggression shall in all cases be considered
to have been committed when any State invades the territory
of another State, crossing the frontiers established by treaty

or byti']udicial or arbitral decisions and demarcated in accord-
ance therewith, or when, in the absence of frontiers thus de-
marcated, the invasion affects the territories under the effec-
tive jurisdiction of a State” _

8 dpadémie de droit international, Recueil des Cours, 1949,
Vol. II, page 59,

1eMemorandum submitted by Mr. Amado to the International
Law Commission, A/CN.4/L.6, page 4. See also Official Records
of the General Assembly, Sixth Session, Sixth Cowmmitice, 284th
meeting, paragraph 13.

17Cage quoted by Mr. Amado in the above-mentioned mema-
randum with reference to the course of lectures given by Mr.
Komarnicki {Mr. Amado, lo¢, ¢it.; course of lectures by Mr.
Komarnicki, page 60). ’

128ee the Protocol annexed to article 2 of the Act relating to
the Definition of the Aggressor, paragraph 78 above.



comments to the General Commission of the Dis-
armament Conference. :

301. The de Brouckdre report to the Preparatory
Commission for the Disarmament Conference dated
1 December 1926 contains a description of the frontier
incident :

?Every act of violence does not necessarily justify
its victim in resorting to war. If a detachment of
soldiers goes a few yards over the frontier in a
colony remote from any vital centre; if the cir-
cumstances show quite clearly that the aggression
was due to an error on the part of some subaltern
officer; if the central authorities of the ‘aggressor
State’ reprimand the subordinate concerned as soon as
they are apprised of the facts; if they cause the in-
vasion to cease, offer apologies and compensation
and take steps to prevent any recurrence of such
incidents —then it cannot be maintained that there
has been an act of war and that the invaded country
bas reasonable grounds for mobilizing its army and
marching upon the enemy capital. The incident which
has occurred has in no way released that country
from the specific obligations laid down in Article 12
and following.”®

302, For the purpose of a description of what con-
stitutes a frontier incident, the first salient feature to
note is that it is on a small physical scale, the forces
invelved being too slight to enable an invasion or attack
to be carried out. This criterion, however, would not be
a very strict one: What amount of force would have
to be used to constitute something which was no longer
an incident but an aggression?

303. The second distinctive feature of fromtier in-
cidents is that they do not result from an aggressive in-
tention on the part of the State responsible for them.
They might be caused in certain cases by errors (invol-
tmtary crossing of the frontier) in other cases by action
taken by subordinate chiefs acting without orders or
misinterpreting the orders they have received.2

304. Mr. Spiropoulos (Greece), speaking on the
subject of what acts should be held to be frontier in-
cidents as distinet from acts of aggression, said:

“It depended on the circumstances of each act
whether or not it really constituted aggression. For
example, no one would ever dream of denying that
the incident at Pear] Harbor had constituted aggres-
sion, but, on the other hand, if a small group of
soldiers fired across a frontier and wounded some
soldiers on the other side, that could hardly be
termed aggression even if the soldiers had been acting
on the instructions of their Government. Both cases,
would, however, be regarded as aggression under
sub-paragraph 1(b) of the USSR draft resolution
(A/C.6/L.208).7=
305. Mr. Fitzmaurice (United Kingdom) criticized

the inclusion of frontier incidents among the acts which

18See Leagne of Nations, document A.14.1927.V, page 69,
. *3ce below, paragraphs 355 and following: the aggressive
mtention.

AQ0ficial Records of the General Assembly, Sizth Session,
Sixth Committee, 279th meeting, paragraph 13.

#21bid., 2813t meeting, paragraph 10,

28]hid., 283rd mesting, paragraph 9.

247 /C.6/1.208.

%League of Nations, Conference on the Reduction and Limi-
totion of Armaments, Conference Documents, Vol, 11, page 681,

#See above, paragraphs 180-182,
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could not serve as a justification of resort to force of
arms by another State. He said:

“Besides encouraging States fo provoke frontier
incidents and to violate their treaties, the inclusion
of those two items would place the innocent States
in a very difficult position. In the first place, a poten-
tial aggressor would be able to provoke even the
most serious frontier incidents with impunity, be-
cause any military reaction on the part of the other
State would automatically constitute aggression.”??

306. Mr. Ogrodzinski (Poland) replied to th
United Kingdom representative as follows: !

“As to the question of frontier incidents, the
United Kingdom representative had pushed his argi-
ment ed gbsurdum. The expression ‘frontier incident’
could mean nothing more than frontier incident, and
any situation that went beyond mere incident would
fall within a different category: for example, military
invasion. The dividing line between certain situations
and possible acts of aggression must be established in
accordance with certain notions and those notions
had to be defined in words.”28

(c) Aitack by its land, naval or air forces, with or
without o declaration of war, on the territory, ves-
sels or aireraft of another State

307. The USSR proposal submitted to the Sixth
Committee of the General Assembly referred to:

“RBombardment by its land, sea, or air forces of the
territory of another State or the ing out of a
deliberate attack on the ships or aircraft of the
latter,”2

308. The word “bombardment” is employed instead
of “attack” to emphasize that in such a case there
would be no penetration into the tertitory of the foreign
State. Furthermore, the use of the word “deliberate”
as applied to attacks on ships or aircraft makes it clear :
that in such cases there must be aggressive intention, -

309. Politis states in his report: ’

“This hypothesis is distinct from the previous one.

The territory of the State attacked is not emtered

by armed forces but is subject to artillery or rifle
fire, air hombardment, ete.”®

310. A large number of individual treaties, treaties
of alliarice or mutual assistance, refer to attack as the
element which constitutes aggression.?® This criterion
of the Politis definition recurs in a number of pro-
posals®® and in the Inter-American Treaty of Recip-
rocal Assistance signed at Rio de Janeiro on 2 Septem-
ber 1947 (article %a).28

311. Does this criterion refer only to attack directed
against the vessels or aircraft forming part of the
armed forces of the State, or does it also refer to attack
directed against merchant vessels or civilian aircraft?

Mr. Alfaro was inclined to adopt the former inter-
pretation.®

275ee the proposals presented by Bolivia and the Philippines
at the San Francisco Conference in 1945, See above, paragraphs
1i3-115. See also the proposal presented by Bolivia to the Sixth
gcmrriilt:fee of the General Assembly on 11 Jamuary 1952 (A/C,

285ee above, paragraph 201.

-#In his memorandum to the International Law Commission,
Mr, Alfaro made the following observation:

“.,.attack on the sea and air forces of a State is specifi-
cally mentioned as aggression, wherefore attack on merchant
vessels and civil aircraft wonld seem to be permissible”.
A/CN.4/LS, page 11,



Politis, however, interpreted it otherwise in his re-
port:

“As regards the vessels or aircraft of another
State, no distinction has been made according to
whether these vessels or aircraft belong to the armed
forces of the State or are of a non-military character
belonging either to the State or its nationals.”s0

{d) é’awl blockade of the ceast or ports of another
tate

312. The USSR proposal submitted to the Sixth
Committee of the General Assembly employs an equiv-
alent formula.®* The blockade in question is the so-
called “pacific blockade” as opposed to the hlackade
odered in the course of a war, The “pacific” blockade
was used on several occasions in the 19th century.®=

313. Politis says in his report:

“In spite of the objections raised by certain mem-
bers at the mention of this case, the Committee con-
sidered that, while a naval blockade did not neces-
sarily lead to war, it was nevertheless an act applying
material force in a limited but real manner against
another State. Only the weakness of the State
against which a naval blockade is established can
deter it from retaliating by acts of war. In certain
cases, this weakness might also induce it to submit
to a military invasion (see previous heading), which
undoubtedly constitutes the most definite act of
aggression,”®

314, It has been proposed to extend the formula.
In the definition offered by the Philippines at the San
Francisco Conference, the formula was:

“To subject another nation to a naval, land or air
blockade.""3¢

\ 315. In the International Law Commission Mr.
\ Alfaro commented :

i “Naval blockade is branded as aggression, but
', nothing is said about a land blockade, which produces
© equal effects.”ss

316. With regard to “land” blockade, the following
observation might be made: A land blockade pre-
supposes a decision on the part of a contiguous State to
close the frontier separating it from the State to be
blockaded. Such a step would be taken by the contiguous
State on its own territory, in the exercise of its sover-
eignty and without resort to force. That being so, a
“land” blockade would be fundamentally different from
a naval blockade. It would not come within the meani
of “use of force,” though possibly within that of
“economic aggression,” which will be spoken of below.

a0 e of Nations, Conference for the Reduction and Limi-
tation of Armaments, Conference Documents, Vol. 11, page 631,

814 7C.6/L.208,

8aSee Memorandum on Pacific Blockede up to the time of the
founding of the League of Nations, League of Nations docy-
ment A.14.1927,V, page 89,

33 eague of Nations, Conferesce for the Reduction and Limi-
tation of drmements, Conference Documents, Vol, 11, page 681,

845¢ee above, paragraph 115,

85A fCN.4/L.8, page 10.

88 /C.6/L.208.

87See above, paragraph 113, The same formula will be foumd
in the Bolivian proposal submitted to the Sixth Committes on
11 January 1952 (A/C.6/L.211).
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(e) Prowvision of support to ermed bands formed in its
territory which have invaded the territory of an-
other Siate, or refusal, notwithstanding the request
of the invaded State, to take in its own territory
all the measures in its power to deprive those
bands of all assistance or protection

317. The USSR proposal presented to the Sixth
Committee of the General Assembly employs an equiv-
alent formula® The Bolivian proposal submitted to
the San Francisco Conference in 1943 included among
the acts of aggression “support given to armed bands
for the purpose of invasion.”®*

318. It will be observed that article 2(4) of the
draft code of offences against peace prepared by the
International Law Commisgion at its third session
speaks of an offence described as follows:

“The incursion into the territory of a State from
the territory of another State by armed bands acting
for a political purpose.”®®

319. However, the commentary on this clause
reads: .

“The offence defined in this paragraph can be com-
mitted only by the members of the armed bands,
and they are individually responsible. A criminal re-
sponsibility of the authorities of a State under inter-
national law inay, however, arise under the pro-
visions of paragraph (12) of the present article.”*®

320. On the subject of armed bands, the Politis re-
port makes the following observation:

*“The Committee, of course, did not wish to regard
as an act of apgression any incursion into the ter-
ritory of a State by armed bands setting out from
the territory of another country. In such a case,
aggression could only be the outcome of complicity
by the State in furmishing its support to the armed
bands or in failing to take the measures in its power
to deprive them of help and protection. In certain
cases (character of frontier districts, scarcity of popu-
lation, efc.) the State may not be in a position to
prevent or put a stop to the activities of these bands.
In such a case, it would not be regarded as respon-
sible, provided it had taken the measures which were
in its power to put down the activities of the armed
bands, In each particular case, it will be necessary to
determine in practice what these measures are.’’%

- 321, In the International Law Commission Mr.
Alfaro commented :

“The clause relative to irregular bands fails to
foresee the possibility that they be not only assisted
but actually organized by the aggressor State,”4

88See the report of the International Law Commission cover-
ing the work of its third session, 16 May - 27 July 1951, O ficial
Records of the General Assembly, Sixth Session, Supplement
No. 9, (A/1858), paragraph 59.
38Paragraph (12) provides:
“(The following acts are against the peace and security of
mankind}”

“Acts which constitute . . .

“{iv) Complicity in the commission of any of the offences
defined in the preceding paragraphs of this article™
#Leaguc of Nations, Conference for the Reduction and Limi-

tation of Armaments, Conference Documents, Vol. 11, page 68].
427 /CN 4/1.8, page 10.

1t



322. 1t would appear that if assistance to armed
bands constitutes an act of aggression, then, ¢ fortiori,
the direct organization of such bands would also con-
stitute such an act. Mr. Spiropoulos (Greece) said
that in the case of the disturbances which had recently
occurred in Greece, the General Assembly, although it
had admitted that the Greek partisans were assisted by
the neighbouring countries, had not expressly stated
that Greece was the vicim of an aggression.®

323. The situation may occur where a State main-
tains armed bands in a foreign country but these bands
were not formed in the territory of the State which
maintains them. Mr. Spiropoulos (Greece) said:

“The definition proposed by the USSR (A/C.6/
L.208) covered only the classic cases of aggression,
that is, those which were indispuiable. One case of
aggression, however, was the complicity of a State
which maintained armed bands on the territory of
another State.’™#®

324. Mr. Hsu (China) included in his proposed
definition of aggression:

“Arming of organized bands or of third States for
offence against a State marked out as victim.”#

B. ANOTHER ACT INCLUDED IN THE DEFINITION PRO-
POSED BY THE UNION OF SOVIET SOCIALIST REPUBLICS

325. In addition to the acts enumerated in the Pol-
itis definition, the USSR, in the proposal which it sub-
mitted to the Sixth Commitiee of the General Assembly
on 5 January 1952, added ancther act of aggression.
defined as follows (paragraph &) :

“The landing or leading of its land, sea or air
forces inside the houndaties of another State without
the permission of the Government of the latter, or
the violation of the conditions of stuch permission,
particularly as regards the length of their stay or
the extent of the area in which they may stay ;"

326. The first hypothesis visualized in this defini-
tion would seem to be close akin to invasion (second
act referred to in the Politis formula and in the USSR
formula). The second, that of violation of the conditions
under which the presence of armed forces has been
authorized (case of Japanese troops in Manchuria) is
admittedly not covered by the earlier definitions.

327. In the International Law Commission, Mr.
Frangois criticized the definition in these terms:

“It must. . .be realized that such definitions would
enable the aggressors to evade responsibility for their
acts by taking refuge behind legal texts, Such texts
provided no real sateguard. For example, in the case

220 fficial Records of the General Assembly, Sixth Session,
Sizth Committee, 279th meeting, paragraphs 16 and 17:

“He cited various passages from the reports of the United
Nations Special Committee on the Balkans and from General
Assembly resolutions where it was fully recognized that the
Governments of Albania and Bulgaria were giving aid to the
Greek guerrillas, that the guerrillas depended largely on the
food and supplies they received from abroad and that they
often returned into Albania and Bulgaria where they conld
rest, reform their units and obtain new supplies in safety.

“The General Assembly had recognized that such a situn-
tion constifuted a threat to the political independence and ter-
ritorial integrity of Greece. In its most trecent report
(A/1857) the Special Committee described a change in tac-
tics on the part of the Greek guerrillas but emphasized that
the'r dominant aim was still to overthrow the Greek Gov-
ernment by force. In General Asgembly resolution 380 (V),
fomenting civil strife in the interests of a foreign Power was

referred to in paragraph 1(&), of the Soviet Union
draft resolution..., where one State landed or led
its land, naval or air forces inside the boundaries of
another State without the prior permission of the
latter, it would be perfectly easy to disguise the
aggression either on the grounds that permission had
been given by a government that had seized power in
the invaded country at the eleventh hour and was in
sympathy with the invader, or by denouncing the
government of the country invaded as a “Puppet

48

legitimate representative of the people.

Government” and refusing to recognize it as the/

C. OMISSIONS IN THE USSR DEFINITION IN /
THE OPINION OF CERTAIN REPRESENTATIVES

328. The representatives to the General Assembiy
have criticized the USSR definition and quofed cases
which they claimed it did not cover in drawing attention
to such gaps; some representatives did not suggest that
they should be filled in, but merely cited them as-ex-
amples to prove that a comprehensive definition was
impossible.

(a) Destruction of the population of anather State by
techwical wmethods

329, The acts envisaged are bacterial warifare,
the poisoning of streams, and death rays. Mr. Ammoun
(Lebanon) states:

“Nor did the draft mention such concrete cases as
bacteriological warfare, or the possibility that a State
might poison a stream rising in its territory and
flowing through a neighbouring country or might alter
i’lglsl cou,rié 50 that the neighbouring country suffered

irgt.’’s

Mr. Spiropoulos (Greece) says:

“If however, rays capable of destroying a whole
population were invented and a State constructed in-
stallations for the purpose of using such rays against
the people of a neighbouring couniry, that case would
not be covered by the USSR definition.”

Would these measures be covered by the criterion of’
attack stated in the definition?

(b) Participation in a war of nationels of a neutral
country :

330. Mr. van Glabbeke (Belgium) says:

“, . tens or hundreds of thousands of “volunteers,’
armed and equipped, had moved into Xorea from
China. Would the USSR representative regard com-

t(r}}u)n_g:s’EBChina as an aggressor under sub-paragraph

recognized as an act of ageression, but in spite of that and in
gé;e of article 1, paragraph (5) of the Politis definition, the
eral Assemh]gakad never stated in express terms that the
activities of Albania and Bulgaria constituted aggression
o 2 et h S
o nd meeting, paragraph 5,
HThid., 278th meeting, paragraph 50.
BA/C.6/L.208.
48A /CN.4/SR .93, paragraph 19. Mr. Francois was referring
to the USSR proposal submitted on 6 November 1950 to the
First Committee of the General Assembly (A/C.1/608/Rev.1).
The USSR proposal submitted to the Sixth Committee of the
General Assembly on 5 January 1952 merely reproduced the

earlier prolposaj.
YO ficial Records of the General Assembly, Sixth Session,
Stxth Commitice, meeting, paragraph 27.

48]bid,, 202nd meeting, paragraph 3.

49]hid., 287th meeting, paragraph 38.
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331. Mr. Spiropoulos (Greece) states:

“Similarly, if ‘volunteers’ left their country of
origin to go to a foreign country in order to enroll
in the armed forces without any attempt on the part
of their country of origin to prevent their doing so,
that couniry would become guilty of aggression even
though it had not committed any positive act.”s®

332, In accordance with traditional international
law, the fact that aliens enrol in time of war in the
armed forees of a belligerent Power does not, in prin-
iple, render responsible the State of which they are
1ationals. This is not so, however, if the recruiting
f such *“volunteers” is encouraged or deecreed by the
uthorities of a neutral State. Furthermore, if the
volunteers who have enrolled without any encourage-

ent from their government are so numerous as to
chiange the nature of the armgr involved, would that
not give rise to a new situation;

(¢) Terrorist activities

333. In the draft code of offerces against the peace
and security of mankind, the International Law Com-
mission included the following offence as number 6
on the list:

“The undertaking or encouragement by the
authorities of a State of terrorist activities in an-
other State, or the toleration by the authorities of a
State of organized activities calculated to carry out
terrorist acts in another State.””™

334, One purpose of terrorism is to kill politicians
or persons holding high office (e.g., the assassination
of Ku-lb\% Alexander of Yugoslavia and of Louis Bar-
thou, Minister of Foreign Affairs of the French Re-

public} whose death would seriously injure their
country. Should terrorism organized or encouraged
\ by a foreign State be considered as one form of ag-

v gression?

' )
v(d) Refusal to put en end to hostilities which hove
{ broken out

“ 335, Mr. Amado (Brazl) states:

“The USSR draft resoltion showed an important
omission. In view of pli 1(&) of General
Assembly resolution 378 A (V), which was a de-
cision of that Assembly, the USSR draft resolution
ought to contain a provision that any State should
be declared an aggressor which, having become en-
gaged in armed conflict with another State or States,
did not immediately, and in any case not later than
twenty-four hours after the outbreak of hostilities,
make a public statement wherein it would proclaim
its readiness, provided that the State with which it
was in conflict would do the same, to discontinue
militaty operations.’"?

507hid., 202nd meeting, paragraph 5.

514 /1858, paragraph 59.

20 fficial Records of the Gemeral Assembly, Sizth Session,
Sizth Comunittee, 284th meeting, paragraph 21.

538ee paragraphs 202-206 above,

54Mr. Robinson (Israel) states:

“There was a tendency to get rid of the epithet ‘unpro-
voked' and with that object, it was claimed that provocation
could always be ‘fixed. A delinition of aggression, however,
could not ignore the guestion of provocation, which would
thus also need defining.” Official Records of the General As-
sembly, Sixth Session, Stxth Committee, 282nd meeting, para-

SgerioNn III. Do PROVOCATION AND VIOLATIONS OF
INTERNATIONAL LAW JUSTIFY THE USE OF FORCE? :

1. STATUS OF THE QUESTION

336. A certain number of treaties of alliance and
security contain a formula explicitly or implicitly cover-
ing the notion of provocation®™ but the term itself has
not been defined in any international instrument.** An
analysis of the notion of provocation shows that it can
cover a number of very different acts.

337. In this connexion, Politis said:

“ ‘Provocation’ is either one of the acts of aggres-
sion defined in Article 1—in such case the State
which has been the victitn of such an act can ob-
viously retaliate by acts of a similar nature and no
difficulty arises—ot ‘provocation’ consists in a breach
of international law ot in the unfriendly attitude of
Governments or public opinion without the commis-
sion of an act of aggression,”®

338. The acts which might constitute provocation
can be divided into four categories:

(¢) Acts constituting aggression. In this case the
State which meets force with force is obviously not, in
view of the right of legitimate seli-defence, an ag-
ZTESS0T.

{(b) Provocation may consist in preparations for
aggression at some time in the near or distant future.
This extremely important contingency has been the
subéﬂect of controversy. It will be discussed further
on.

(¢) Provocatidn may take the form of some breach
of international law, involving another State or its
nationals.

(d) Provocation may, as Politis said consist of “the
uniriendly attitude of Governments or public opinion”
without being a breach of international law, eg., the
Press in a certain country may criticize the policy of a
foreign government or a certain member of that govern-
ment, or crowds may demonstrate against a foreign
government; in neither need there he any excesses or
violence which would render the government of the
country where such events occurred internationally
responsible. It may be said that in this case there is
no problem.

339. The case to be considered therefore is that of
a breach of international law by one country in respect
of another.

2. ARGUMENT THAT THOSE WHO RESORT TO FORCE TO
AS ERT A RIGET ARE COMMITTING AGGRESSION

340. The authors of the enumerative definition
adopted ; very adamant stand. They not only listed

graph 30. Mr, Alfaro stated in the International Law Com-
mission :

“The ' Inter-American Treaty of Mutual Assistance, in
classifying as aggression an ‘un?rovoked attack’, seems to
justify attack when it has been ‘provoked’. Introducing the
vague, imprecise and uncertain element of ‘provocation’ in
the determination of the ageressor, may lead to most dis-
tl-narbm%'l and dangerous consequences” A/CN.4/L8, pages

fo 11,
85T eague of Nations, Conference for the Reduction and Limi-

tation of  Armaments, Docuients of the Conference, Vol. II,

page 682,
835ee paragraphs 380 and following below.



the acts involving the use of force which constitute
aggression but took care to add that no other act may
serve to justify the aggressor,

341. Article 2 of the definition prepared by the
Committee on Questions of Security states:

“No political, military, econotnic or other con-
siderations may serve as an excuse or justification
for the aggression referred to in Article 1.”%7

342, A protocol expanding the principle laid down
in Article 2 is annexed to that article and reads:

“The High Contracting Parties signatories of the
Act relating to the Definition of the Aggressor . ..
declare that no act of aggression in the meaning of
Article 1 of that Act can be justified on either of the
following grounds, among others:

“A. The Internal Condition of a State:

“E.g., its political, economic or social structure;
alleged defects in its administration ; disturbances due
to strikes, revolutions, counter-revolutions or civil
war.

“B. The International Conduct of a Staie:

“E.g., the violation or threatened violation of the
material or moral rights or interests of a foreign
State or its nationals; the rupture of diplomatic or
economic relations; economic or financial boycotts;
disputes relating to economic, financial or other
obligations towards foreign States; frontier incidents
not forming any of the cases of aggression specified
in Article 1.2

343. Tt will be noted that the definition of aggression
submitted to the General Commission of the Disarma-
ments Conference hy the USSR delegation on 6 Feb-
ruary 1933 contained a still more detailed list of the
circumstances which could not be accepted as-justifica-
tion of aggression.®® In this connexion, Politis stated in
the General Commission :

“The Committee had felt that to insert so long a
list in the body of the clause itself would make the
text too heavy. In a spirit of conciliation, however, it
had agreed that there should be a special Protocol

annexed to Article 2 giving a certain number of
illustrations.”®®

344. The proposal which the Union of Soviet
Socialist Republics submitted first on 6 Novemhber 1950
to the First Committee of the General Assembly
(A/C.1/608/Rev.1) and later to the Sixth Committee
on 5 January 1952 (A/C.6/L.208) reproduces the list
contained in the USSR proposal of 6 February 1933.

345. Replying to a comment Mr. di Soragna
(Ttaly), who mentioned the possibility that a State
might have to witness the massacre of its nationals
abroad without being entitled to assist them,® Mr.
Politis made this statement;

57See paragraph 78 above.

838ee paragraph 78 above,

59See paragraph 76 above.

80League of Nations, Records for the Conference for the
Reduction and Limitation of Armaments, Series B (Minutes of
the General Commission), Vol. II, page 501.

1Mt di Soragna stated:

“On the other hand, one State might massacre the nationals
of another for several days without the latter being able to
do anything other than to resort to pacific procedure, Those

“Tn this case, it was no longer a gquestion of
different conceptions of the nature of law, but of a
sharp, a radical disagreement as to the conception of
the organisation of international relations, and more

_ especially the organisation of peace. . .

“, . . provocation constituted an act which placed
the victim in a position of legitimate defence, in which
case the act with which the victim was charged was
condonted, by reason, however, not of the act of
provocation itself, but of the situation which it had
brought about—that was to say, the special situation
known as legitimate defence . . . or else provocati
was not one of the prohibited acts, in which
aggression could not take place on any ground
whatsoever and, against such an act of provocation
there remained no other remedy than the application
of a pacific procedure to secure the vindication of
the right infringed. . .

“What was the meaning of the expressions ‘pro-
hibit recourse to force’ and ‘prohibit recourse to
war’'? They meant, as Article IT of the Pact of Paris
indicated, that the States undertook that in .no
circumstance would they employ other means than
pacific forms of procedure for settling their disputes,
so that, if provocation were to play any part, it conld
only be the part which it played in private law. If,
however, it was desired to extend this idea of
provocation in order to justify the use of force in
internatioral relations, that meant a very profound
difference of opinion as regards the manner in which
international relations were conceived, The arguments
just put forward belonged, in Mr. Politis® opinion,
to the past. He claimed that the conception which he
was maintaining existed already in the texts adopted,
and was in harmony with the object at which the
civilized world was aiming in organising peace.”®®

346, Mr. Litvinov (USSR) made a statement to
the same effect. After recalling the various reasoms
adduced to justify the use of force (defence of s
nationals, violations of ireaties, maintenance of order)
and peace) he stated: :

“If such theories are widely spread and are taker
into account . . . it may confidently be prophesied
that an aggressor will never be found in any armed
conflict, and that only mutually aggressive defensive
parties will be established, or, worse still, the de-
fensive party will be considered the aggressor, and
vice wversa,’™®

347. It will be recalled that in the Corfu Incident
a committee of jurists considering the case expressed
the opinion that *“coercive measures which are not
intended to constitute acts of war may or may not be
consistent with the provisions of Articles 12 to 15 of
the Covenant.® Eleven Governments formulated eriti-
cisms or reservations in this connexion in their
observations,'”%®

were, doubtless, exceptional cases, but the Commission would
agree that a State might well ask with some anxiety whether
it should subscribe to such onerous and rigorous undertakings,
whether it could take the risk, by simply appending its signa-
ture to a document, of compromising so gravely what might
be the primary interests of its nationals.” Ibid.,, page 550.
e2]hbid,, pages 555~536.

93[hid., page 237.

845ee paragraph 27 above,

88See paragraphs 28 and 29 above.
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348. Several members of the Internationat Law
Commission expanded this idea that war was no longes
legitimate even as a means of righting an injustice or

) introducing justifiable changes in the status quo.

349. Mr. Alfaro says:

*...war, ie, the use of force in interstate rela-
tions, is illegal. It has been renounced too, pro-
nounced an international erime, and is expressly
prohibited. There is no distincton between just and
unjust wars, Save two exceptions, all war is aggres-
sion, even if started on account of a wrong suffered
by a State. Violations of rights under international

| law give rise to controversies which can only he
}decided by pacific methods and not by States taking
the law into their own hands, assuming the role of
ikarty, accuser and judge, and deciding the issue by
force of arms.”®®
350, Mr. Scelle says:

*“. . . aggression [consists] of ‘any resort to force
contrary to the provisions of the Charter of the
United Nations, the p e or effect of which is to
modify the state of positive international law in force
and to disturb public peace...”

“He wondered how a meeting of jurists could
overlook the opportunity to emphasize the enormous
progress represented by the absolute prohibition of
resort to force in order to change a legal situation,
even if the change were legitimate,”®?

351. Referring to genocide, the most serious possib]e‘

violation of law, Mr. Spiropoulos (Greece) made a
statement to the same effect in the Sixth Commitiee:

“If a State committed the crime of genocide against
a large minority resident on its territory and belong-
mng to a neighbouring State, could that be called
aggression? Certainly not under Article 51 of the
\ Charter.”s

\ 3. CRITICISM OF THIS OPINION

\ 352. At the time of the Corfu Incident (1923) the
Italian Government maintained that its armed interven.
tion lad been justified. Mr. Salandra (ltaly) stated:

“ .. It (Italy’s action) was merely designed to
assure obligations arising out of responsibility for a
terrible crime . . . The creation of the League of
Nations does not constitute a renunciation by States
of all right to act for the defence and safety of their
rights and of their dignity. If this were so, no State
would desire to belong to the League.”®

353. Mr. Fitzmaurice (United Kingdom) stated in
the Sixth Committee of the General Assembly:

“Another characteristic of the USSR definition
was that it listed a number of cases which would not
constitute justification for armed action by other
States. There were great objections of principle to
the establishment of such a list, for its existence

88A/CN.A/L.8, page 13,

9TA fCN.4/SR.109, paragraphs 22 and 30,

%80 fficial Records of the Gensral Assembly, Sizth Session,
Stzth Committee 292nd meeting, paragraph 7,

695ee League of Nations, Twenty-Sizth Session of the Coun-
¢il, Official Journal, November 1923, page 1288

It will be noted that the Polish delegate accredited to the
League of Nations transmitted the observations of the Polish
Branch of the International Law Association in regard to the

would almost amount {o an invitation to countries to
embark on certain types of illegal action in the
kmowledge that any armed retaliation would at omce
be stigmatized as aggression. The list proposed in
the USSR draft included ‘frontier incidents’ and ‘the
vialation of intermational treaties. (The inclusion of
those two items would encourage) . . . States fo
provoke frontier incidents and to violate their
treaties, ..’ "7

354, In 1929-1931 when an unsuccessful attempt
was made to bring the Covenant of the League of
Nations into line with the Pact of Paris, that is to say
to revise the Covenant to include a general prohibition
of recourse to war, certain governments insisted on the
need for giving States some assurance that their rights
would be recognized and protected by means of pacific
procedures culminating in mandatory decisions the
execution of which could be enforced under the control
of the League of Nations,™ :

Section IV. AGGRESSIVE INTENTION

355. Frequent reference was made in the Inter-
national Law Commission and in the Sixth Committee
of the General Assembly to the subjective factor as it
applies to the State committing ession. This sub-
jective factor is called “aggressive intention” (animnus
aggressionis).

356. Mr. Morosov (USSR) regarded the idea of
aggressive intention with some suspicion. This formula-
tion, he said,

“. . . would give a State which had committed one
of the acts enumerated in the USSR proposal the
opportunity of escaping the legal consequences of its
dction by claiming the absence of antmus aggres-
stonis.”*3
357. 'The meaning of “aggressive intention”, 2 con-

cept which has sometimes given rise to confusion,
requires clarification,

1. THE CLAIM BY A STATE THAT IT WAS UNAWARE
TEAT ITS ACTION CONSTITUTED AGGRESSION CANNOT
RELIEVE IT OF RESPONSIBILITY

358. Mr. Alfaro, after stating that there can be no

aggression unless there was intent to commit aggres-
sion, added:

“But the point is that the act of using force reveals
the intention by itself, If a town is unexpectedly
bombarded or a port is blockaded, there can be no
doubt as to the intention accompanying the bombard-
ment or blockade, because force has been used in 2

manner and for purposes contrary to the present
international order.”*®

359, In municipal law there is a maxim that ignor-
ance of the law is no excuse, A person who has
committed murder or fraud cannot relieve himself of
responsibility by claiming that he did not know that
murder was a crime, or that the act he committed

report of the Special Committee of Jurists. {See League of

Nations, Thirty-Ninth Session of the Council (O ficial Jour-

nal, April 1926, page 604)). These observations contain argu-

ments in favour of the Italian delegate’s contention.

700 fficial Records of the General Assembly, Sizth Session,
Sizth Committee 281st meeting, paragraph 10,

8¢ee League of Nations document A8.1930 V, Annex IV.

"20 fficial Records of the General Assembly, Sixth Session,
Sizth Commitice, 278th meeting, paragraph 40.

"2A /CN.4/L.8, page 20.




constituted fraud. A fortiori, States cannot plead ignor-
ance of international law, which they are required to
know. As Mr. Frangois said:

“Even where an aggressor was personally con-
vinced that he had acted within his rights, he might
be guilty of aggression.””

360. There remain cases where doubt may exist
concerning the exact requirements of international law.
In such a case, if the doubt was justified, a State whose
interpretation of international law had been rejected
would not be relieved of responsibility; but its good
faith might be taken into consideration. Tnternational
organs, instead of pressing for the determination of
responsibility and issuing a condemnation, might re-
quest the State which had been in error to put itself
right and so end the hostilities.

2, THE EXISTENCE OR NON-EXISTENCE OF
AGGRESSIVE INTENTION.

361, As Mr. Spiropoulos (Greece) said: “Intention
must not be confused with motive.”™ Motive is essen-
tially different from intention; it is the reason for
which an act of aggression is committed. The motives
for aggression are very varied: eg., the destruction
of a State, the annexation of a tetritory, the establish-
ment of a protectorate, the securing of economic ad-
vantages, the ﬁrotection of the persons and property
of nationals abroad, the changing of a political and
social system, redress for an insult, etc.

362. Intention exists only when the State com-
mitting the act has acted geliberately. There iz no
aggressive infention in the two following cases (¢) when
the State committing the act has acted in genuine
error; (&) when hostilities have broken out by accident,
First case: genuing error

_363. Mr. Ammoun (Lebanon) referred to the pos-
sibility that “during a war, an air squadron might by
mistake bomb a frontier town.”"® Thus, during the
Second World War, Allied squadrons dropped on
Swiss towns bombs meant for French or Italian towns.

364. One well-known example of error is the
Dogger Bank incident. On 9 October 1904, the Russian
Fleet under Admiral Rozhdestvensky opened fire in
the North Sea on a fleet of British trawlers, mistaking
them for Japanese torpedo boats.

Second case: accidental outbreak of hostilities

365. An outbreak of hostilities may be in the nature
of a spontaneous and unpremeditated accident. On 25
May 1933, Mr. Eden said in the General Commission
of the Disarmament Conference:

“It was surely the fact, for instance, in a time of
tension, when troops were facing each other across
a frontier and incidents were possible at any moment,
the question of which force had been the first to cross
the frontier might well have a comparatively slight
beating, in the light of previous history, on the
question of which State was in fact the aggressor.”"?
366. In such a case the government may not have

actually wished to enter into hostilities, The hostilities

T4A/CN.4/SR.93, paragraph I8.

"0 fficial Records of the General Assembly, Sixth Session,
Sizth Committee, 292nd meeting, paragraph 9,

T8Ibid, 286th meeting, paragraph 27,

"League of Nations, Records of ihe Conference for the Re-
duction and Limitation of Armaments, Series B (Minutes of
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may have been initiated by subordinate officers who
have misunderstood their orders; or the government’s
orders may have been given in a state of confusion and
haste on the basis of incorrect or incomplete informa-
tion.

Secrroy V. THREAT OF THE USE OF FORCE

1. WEHAT CONSTITUTES A THREAT TO USE FORCET?

367. This occurs where a State, in order to force
its will on another State, threatens to use force against
it. The most typical form of this threat is the ultima
in which the State to which it is addressed is given
time-limit in which to accept the demands made upo
it, and told that if it rejects these demands war wji
be declared on it or certain coercive measures such as
a naval blockade, bombardment, or occupation of!a
given territory, will be taken. However, the threatito
use force is not always made in so crude and open a
form. There are sometimes veiled threats which may
be very effective, but are difficult to detect.

368. Apain, the threat of force differs from the em-
ployment of force in the same way as the threat to kill
differs from murder. The person who utters the threat
may not intend to carry it out, and the threat is then
only a form of intimidation and “blackmail”. He may
also change his mind and not resort to action.

369. De Brouckére, in his report of 1 December
1926 to the Committee of the Council of the League
of Nations, stated:

“We find in history many instances of violence and
aggression which have not led to war, either because
the victim was too weak or too faint-hearted to offer
any resistance, or because the matier was settled, by
negotiation or through the mediation of a third party,
before the state of war was established. The fact is
that a state of war does not really exist until the
country attacked takes up the challenge and thus
admits the existence of a state of war.”"®

370. Similarly, a country’s weakness may lead itf'lr
to yield to a threat of aggression before the potenti
agpressor needs to take action to achieve the desire
result. :

/

/

2. THE INTERNATTONAL LAW COMMISSION CONSIDERS
THE QUESTION FROM THE FENAL STANDPOINT

371. At its third session (1951), the International
Law Commission, in preparing a draft Code of Offences
against the Peace and Security of Mankind, considered
the question whether the threat to resort to an act of
aggression ought to be considered as actual aggression,

372. After deciding, by ten votes to one, that the
threat of employment of force was an offence, it de-
cided, by six votes to four, that such a threat did not
constitute aggression.’

373. In the list of offences against peace drawn up
by the International Law Commission, the threat to
resort to an act of aggression occupies the second
place,®® the first in the list being aggression itself. In

the General Commission), Vol, II, page 514.
?8See League of Nations document A, 14.1927.V, p.68.
7 A /CN4/SR.109, paragraph 106,
&This oftence is defined thus:
“(2) Any threat by the authorities of a State to resort to
an aﬁtsgf aggression against another State” A/1858, para-
graph 59.




the comments accompanying the text of the draft code,
the Commission points out that Article 2, paragraph 4,
of the United Nations Charter prescribes that all Mem-

l bers shall “refrain in their international relations from
the threat or use of force”.

374, It must be borne in mind that in drafting its
draft Code of Offences against the Peace and Security
of Mankind, the Interpational Law Commission was
thinking in terms of the punishment of individuals
called to personal account for their crimes, The prob-
lem conofronting organs of an international institution
and governments at the moment when the act is com-

itted is somewhat different, namely, what action to

e in respect of a State which resorts fo aggression
d{ the threat of aggression.

3\ DISCUSSIONS ON THE THREAT OF THE EMPLOYMENT
. OF FORCE IN THE SIXTH COMMITTES, OF THE GEN-
. ERAL ASSEMBLY

- 375. Mr. Robinson (Israel) said:

“...an aggressor need not use force but merely
threats, explicit or implicit. The element of threat. ..
was, moreover, confained, without being defined, in
the draft Code of Offences against the Peace and
Security of Mankind and in the Charter. Any defini-
tion of aggression must therefore take it into
account.”

376. Tt will be noted that both the Politis definition
and that proposed in the Sixth Committee on 5 January
1952 by the Union of Soviet Socialist Republics do not
mention the threat of employment of force,

" 377. There was some discussion in the Sixth Com-

mittee on the subject of the annexation of Austria in

March 1938, the annexation of the Sudetenland pur-

'y suant to the Munich agreements of September 1938
{ and the placing of Bohemia-Moravia under German
\ protectorate in March 1939,

378. According ta Mr. Morozov (USSR), the occu-
pation of Czechoslovakia and Austria following a threat
to emplay force constituted aggression within the mean-
ing of sub-paragraph (6) of the definition proposed
by the USSR Government.®?

379. Mr. Fitzmautice (United Kingdom), citing
the cases of Austria and Czechoslovakia, said that the
aggressor might achieve his purpose just as certainly
by subverting from within the will to resist of the coun-
try attacked as by the use of physical force outside. In
some cases subversion was the most effective weapon.
That had been clearly demonstrated by Hitler in his
conquest of Austria and Czechoslovalkia3®

SectioN VI. ACTION TO PREVENT AGGRESSION

380. The question whether a State may anticipate
events and resort to force in order to prevent an ex-
pected aggression has been the subject of extensive dis-
cussion since the establishment of the League of Nations.

B Qfficial Records of the General Assembly, Sizth Session,
Sixth Commitiee, 282nd meeting, paragraph 31

82Thid., 288th meeting, paragraph 19,

881hid,, 281st meeting, paragraph 9.

84League of Nations, Records of the Fourth Assembly, Min-
utes of the Third Committee (Oficial Journal, Special Supple-
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OPINION THAT A STATE WEHICH, BY ATTACKING,
FORESTALLS AN ACT OF AGGRESSION WHICH IS BE-
ING PREPARED AGAINST IT DOES NOT ITSELF COM-~
MIT AN ACT OF AGGRESSION

381. It has been asserted that the most effective way
for a State—particularly a small Power—to prevent
conquest by an aggressor might be to forestall the attack
by itself attacking.

(a) Lecgue of Nations period

382, The Permanent Advisory Committee on arma-
ment questions formulated a theory that, in certain
cases, a State which began hostilities against another
State should not necessarily be considered as the
aggressor.

383, The Permanent Advisory Commitiee stated:
. ..the passage of the frontier by the troops of
another country does not always mean that the latter
country is the aggressor. Particularly in the case of
small States, the object of such action may be to
establish an initial position which shall be as ad-
vantageous as possible for the defending country, and
to do so before the adversary has had time to mass
his superior forces. A military offensive of as rapid
a character as possible may ftherefore be a means,
and perhaps the only means, whereby the weaker
party can defend himself against the stronger. It is
also conceivable that a small nation might be com-
pelled to make use of its air forees in order to fore-
stall the superior forces of the enemy and take what
advantage was possible from. such action.”®s

384. The same Committee listed the “signs which
betoken an impending aggression™.® Again, it ex-
pressed this important opinion:

“Tt will be seen, in short, that the first act of war
will precede the outbreak of military hostilities by
several months or even more,,.”®

385, In its observations on the draft Treaty of
Mutual Assistance (1923), the Government of the
Union of Soviet Socialist Republics stated:

“Neither the entry into foreign territory nor the
scale of war preparations can be regarded as satis-
factory criteria. Hostilities generally break out after
& series of mutual aggressive acts of the most varied

- chatacter, For example, when the Japanese torpedo-
boats attacked the Russian fleet at Port Arthur in
1904, it was clearly an act of aggression from a tech-
nical point of view, but, politically speaking, it was
an act caused by the aggressive policy of the Czarist
Government towards Japan, who, in order to fore-
stall the danger, struck the first blow at her adver-
sary. Nevertheless, Japan cannot be regarded as the
victim, -as the collision between the two States was
not merely the result of the aggressive policy of the
Czarist Government but also of the imperialist policy
of the Japanese Government towards the peoples of
China and Korea.”®

ment No, 16) p.117,

857bid,, p.117. See paragraph 22 above.

2efhid,, p,117.

87League of Nations, Records of the Fifth Assembly, Minutes
af the Third Commitiee (Official Journal, Special Supplerent
No. 26), p.138.




(b) The International Low Commission

386, Several members of the Commission expressed
the opinion that preventive action against aggression
might, in certain cases, be justified.

387. Mr. Frangois stated:

“The acts listed, for example, in the Soviet Union
draft resohition, acts which 1t was proposed to pro-
hibit altogether, might in certain circumstances be
justified under international law as a defence against
2 premeditated and disguised act.”®®

388, Mr. Hsu stated:

“...if Panama for example were threatened with
aggression, was she to wait for the armed attack to
take place? If she forestalled it, no one would de-
nounce her as an agpgressor.”®®

388, Mr. Cordova stated :

“Omne further instance should be added, one which
as a matter of fact could be brought under the head-
ing of self-defence. . .where 2 State did not wait until
the first shot had been fired before defending itaelf.”?

{c) Sixth Commitice of the General Assembly
380. Mr. Spiropoulos (Greece) stated:

“There must also be aggressive intention....The
right to shoot first in self-cﬂfence was tecognized in
all criminal codes. When there was impending aggres-
sion & State bad the right to attack first in self-
defence, although no actual act of aggression had
taken place, to counter the aggressive infention of
the other State. The e of Nations Permanent
Advisory Commission inion of the Belgian,
Brazilian, French and Swedish delegations} had ex-
pressed a similar’ idea.”™

“The USSR draft resolution (A/C.6/1.208) de-
fined the aggressor as the one who was the ‘first’
to commit such actions. In his view that definition
was illusory, for the word ‘first’ was not defined, nor
were the expressions which followed it. To ask a
State to wait so as not to be the ‘first’ to attack might
give the enemy a great tactical advantage.”®

393. Mr. van Glabbeke (Belgium) said:

“,..the United States would have been regarded
as an aggressor if it had attacked the Japanese, even
on the high seas, to prevent the bombing of Pearl
Harbor; and Argentina or Brazil would be an aggres-
sor if #t destroyed aireraft-carriers, close to tho
States' territorial waters, which were about to bom
them with atom bombs,”®¢ (
394, Mr. van Glabbeke (Belgium) further statet}:

“The Polish representative had taken the Belgian
delegation to task for having defended an argument
which might permit a ‘preventive’ war, But the repre-
sentative of Poland had actually contended that, when
his country was invaded from the east and the west
in 1939, it had been the wictim of aggression only
on the part of Germany; the entry of the Russian
armies imto RBoland had been & ‘preventive’ measure
which had saved Poland from being completely occu-
pied by the Nazi troops, There was an obvious con-
ttadiction in that argument.”®

2. OPINION THAT A STATE WHICH ATTACKS IN ORDER

TO FORESTALL AGGRESSION 1§ AN AGGRESSOR

(2) To attack the aggresser bejore he commits his act
of eggrassion is to lounch o preventive war.

395. Tt was replied that, in the past, States that bave

started a war have wsually claimed that that war was

in fact a defensive one, having been intended to fore-

/

/

stall an attack which was being prepared against them.
396. Mr. Morozov (USSR) said:

“The United States r?rwentaﬁve’s claim that the
country which attacked first was not necessarily the
aggressor proved that the only argument brought /
against the USSR’s constructive proposal was a j
theory justifying prevemtive war ¢ .
397, Tt was pointed out thaf the fact that a cowntg/

increases ifs armaments so as to achieve military superi<
ority over another does not necessarily imply that i
intends to commit an act of aggression. ‘
398, Mr. Alfaro said in the International Law Com-
mission : .
“...industrial mobilization, stocking of strategic

391, Mr. Fitzmaurice (United Kingdom) stated:

“From the military point of view, there were few
definitions of the enumerative type which might not
have a most serjous effect on the defensive prospects
of a victim of aggression, On the basis of such a list
of facts as was contained in the USSR draft resolu-
tion, an intending aggressor could easily make it
impossible for the intended victim to protect itself
adequately without committing or appearing to com-
mit one of such acts, or could seriously prejudice its
means of defence.’”?2

392. Mr. Maktes (United States of Americs)

gtated :

*“The USSR draft resolution (A/C.6/L.208) pro-
Vided it tomt. Seave al b dored tom b
which first cemmits’ certain acts, one of which was
‘the carrying out of a deliberate attack on the ships
or aircraft’ of another State. He wondered whether
under that wording the United States of America
would have been considered an aggressor if it had
received prior notice of the attack on Pearl Harbour
and had destroyed the enemy forces entrusted with
that operation. Such a definition might require a
Sm*lfi‘e to let itself be attacked hefore it could defend
itself,

88A /CN.4/SR.93, paragraph 19.

88 1hid., paragraph 30,

90[hid., paragraph 40,

810 fieial records of the General Assembly, Sixth Session,
Sixth Committee, 27%h meeting, paragraph 10.

921bid., 281st meeting, paragraph 13.
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materials, full-fledged functioning of war industries,
scientific research in connexion with warfare, propa-
ganda, an attitude of ill will in the press and the

population of a State towards another State, espionage

on the armaments and activities of other countries,
even military mobilization, do mnot by themselves
alone constitute aggression. They are preparato
acts which may lead to aggression as well as to self-
defence.”®”
399. Similarly, Mr. Robinson (Isrnel) said:

. ..certain acts regarded by the League of Nations
as constituting signs of an intention of aggression

98]hid., 282nd meeting, paragraphs 6 and 20.
v4fhid, 287th meeting, paragraph 39.
051hid., 292nd meeting, paragraph 56.
98Thid., 2B8th meeting, paragraph 34.
#7A/CN.4/L.8B, pages 19-20.



—for example the theoretical or actual preparation
of industrial mobilization or the establishment of war
industries—were now no longer regarded as stich.”®

400. As was pointed out, for example, at the Dis-

| armament Conference, it is not so much the volume

of a country’s armaments which creates the danger of

war as the mentality of the rulers who have possession

of those armaments, Hence, the Permanent Advisory

Committee of the League of Nations stated that govern-
menis can only judge

“...by an émpression based upon the most various
factors, such as:

The political attitude of the possible aggressor;
His propaganda;
! The attitude of his Press and population;
\\ His policy on the international market, etc,”®®
(B)

The responsibility for taking the necessary action
to prevent aggression rests with international or-
gans, not with States acting on their sole initiative,

401. Mr. Ogrodzinski (Poland) expressed regret,
in the Sixth Committee,

“that some representatives had advocated preven-
tive war, despite the existence of an international or-
ganization, of a system of collective security and of
2 body such as the Security Council whose task it
was to safeguard international peace and security.”1%

402. 1In his report, Mr. de Brouckére stressed the
importance of the role of the Council of the League of
Nations in the prevention of aggression.’”

403. It will be noted that, during its third session,
the International Law Commission, in its draft Code
of Offences Against the Peace and Security of Man-
kind, listed as two separate offences (offences 3 and
7) cgatain acts consisting in the preparation of aggres-
sion, :

404. The first of these offences is the following:

“{3) The preparation by the authorities of a State
for the employment of armed force against another
State for any purpose other than national or collec-

i tive seli-defence or in pursuance of a decision or
B ﬁcommendation by a competent organ of the United
s Nations.”

* 405. The second offence is the following:

“(7) Acts by the authorities of a State in violation
of its obligations under a treaty which is designed to

280 Fcial records of the Geneval Assembly, Sizth Session,
Sivth Commitiee, 282nd meeting, paragraph 32.

®League of Nations, Records of the Fourth Assembly, Min-
utes of the Third Committee (Official Journal, special supple-
ment number 16, page 117.}
sa%ao?m£ g'ecorgés‘z acjl' the General Assegzbz?, Sizih Session,

ommitice nd meeting, paragrap| .

+ A0Mr, de Brouckére stated:

“It cannot be repeated too often that it is not to place on
record a breach of the Covenant that the Council should be
convened in the ordinary course of things but to prevent it
It was in Article 11 that, with great wisdom, the authors of
the Covenant {)rcscribed the convening of the Council and
not in Article 16. The declaration that Article 16 take effect
may, in the worst case, be the final act of the Council, but it is
unthinkable, unless the League has fajled in its task, that thig
should be its first act and that the purpose for which it i3
convened should be merely to accept the irremediable,

“Between the first hostile act and a definite resort to war,
a certain period of time, of varying length, will always inter-
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ensure international peace and security by means of
restrictions or limitations on armaments, or on mili-
tary training, or on fortificaions, or on other re-
strictions of the same character.”

406. But these provisions relate to penal measures
applied after the event against persons responsible for
acts of aggression already committed. What mainly
concerns States is the prevention of aggression, an obli-
gation which falls not on a criminal court but on the
political organs of the international institution.

SectioN VII. AcTs NOT INVOLVING THE ACTUAL USE
OF FORCE WHICH S$HOULD BEE CONSIDERED AS ACTS OF
AGGRESSION

407. Reference has been made to indirect aggres-
sion, economic aggression and to the refusal to accept
procedure for the peaceful settlement of disputes.

1. INDIRECT AGGRESSION

408. The concept of indirect aggression is compara-
tively recent, having hbeen discussed and introduced
into international law during the life of the United
Nations,

(i) Texts
(a) The Charter

409. The Charter does not speak of indirect aggres-
sion. Mr., Spiropoulos (Greece) said in this connexion:

“The difficulty of defining aggression was apparent
from a consideration of the case of indirect aggres-
sion. Article 51 of the Charter covered only armed
attack. Tt was obvious, however, that a definition of
aggression must fall within the framework of the
Charter. Could the right of self-defence be exercised
only in application of Article 517 He put the question
without any attempt to answer it.. .92

410. Mr, Réling (Netherlands) said:

“Article 51 of the charter referred only to the
inherent right of self-defence in the event of ‘armed
attack’. But if the right of self-defence was based
on the right of self-preservation, a State must surely
have the right to defend itself against both types of
aggression,”1%

(b) General Assembly resolution 380 (V')

411, In its resolution 380 (V) of 17 November
1950, the General Assembly, although it does not use
the expression ‘indirect aggression’, seems, by the terms
which it uses, to endorse the concept.’®”

vene, Cases can be imagined in which that peried would ex-
tend over several months, others are conceivable in which
it would last but a few hours. The constant purpose of the
League's endeavour should be to organize in such a way that,
however short a time available, it may always be in time to
make a final attempt at maintaining peace, .
“Jf the Council only met after war has been declared, if it
thus neglected or lost the opportunity of doing anything more
than intervening in war instead of preserving peace, its war-
fime task would thereby become much more difficult, for it
would lack the most valuable information necessary to decide.
with a full knowledge of the facts, which State had rea]lﬁ
broken Article 16 and against which State the coalition of a
peaceful nations should direct its action” See League of
Nations document A.14.1927.V, page 70.
1024 /1858, paragraph 59. . .
1080 flicial Records of the General Assembly, Sizth Session,
Sizth Committee, 202nd meeting, paragraph 6.
104hid, 289th meeting, paragraph 38,
1055ee above, paragraph 126,



() Report of the Internationel Law Cowmmission

412, The International Law Commission declared
itself in favour of incdluding indirect aggression in the
definition of aggression. In this connexion, the report
of the Commission on its third session states:

“The Commission gave consideration to the ques-
tion whether indirect ession should be compre-
hended in the definition. It was felt that a definition
of aggression should eover not only force used openly
by one State against another, but also indirect forms
of aggression such as the fomenting of civil strife by
one State in ancther, the arming by a State of or-
ganized bands for ofiensive purposes directed against
another State, and the sending of ‘volunteers’ to en-
gage in hostilities against another State. In this con-
nexion sccount was taken of resolution 380 (V),
;i.'gggted ’Hy the Genera] Assembly on 17 November

28

It will be noticed that the examples quoted refer to
cases involving the complicity of a State in violent
activities directed against another State.

(d) The Charter of the Organization of American
States—Bogotd, 30 April 1948

413. Article 15 of this Charter inclitdes the follow-
ing provision :

“No State or group of States has the right to
intervene, direcily or indirectly, for any reason what-
ever, in the internal or external affairs of any other
State. The foregoing principle prohibits not only
armed force but also any other form of interference
or attempted threat against the personality of the
State or against its political, economic and cultural
e]mnents.”lﬂ'r

(1) What constitutes indirect aggressionf

414, The characteristic of indirect aggression ap-
pears to he that the aggressor State, without itself
committing hostile acts as a State, operates through
third parties who are either foreigners or nationals
seemingly acting on their own initiative. Representatives
who have referred to indirect aggression have some-
times mentioned it in general terms, and at other times
have pointed to certain facts which, in their view,
constitute indirect aggression.

415. Indirect aggression is a general expression of
recent use (although the practice itself is ancient), and
has not been defined. The concept of indirect aggression
has been construed to include certain hostile acts or
certain forms of complicity in hostilities in progress.
This form of indirect aggression was mentioned above®®
with reference to the discussion of possible omissions
in the list of acts constituting aggression contained in
the enumerative definition.

. 416. What will be considered here are cases of
indirect aggression which do not constitute acts of
participation in hostilities in progress, but which are
designed to prepare such acts, to undermine a country’s

power of resistance, or to bring about a change in its
political or social system.

108 A /1858, paragraph 47.
175ee Pan American Union, Law and Treaty Series No. 23,
(Washington 1948), page 26,

1088ee above, paragraphs 328 ef. seq.

1088se paragraph 113 above.

103ee Pan American Union, Law and Treaties Series No, 23
{Washington 1948), page 26.
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(2) Intervention in another State’s internal or foreign
affairs
417. The definition of aggression submitted by
Bolivia at the San Francisco Conference (1945) in-
cluded among acts of aggression:

“(¢) Intervention in another State’s internal or
foreign affairs.”1%®

418. Article 15 of the Charter of the Organization
of American States signed at Bogotd on 30 April 1948
provides that:

“No State or group of States has the right to
intervene, directly or indirectly, for any reason what-
ever, in the internal or external affairs of any oth
State. , 110

419. Article 3 of the draft declaration of the Righds
and Duties of States prepared by the International Layw
Commission in 1949 states: ‘

“Every State has the duty to-refrain from inter-
vention in the internal or external affairs of any other
State 11

(b) Intervention or interference in the offairs of an-
other State

420, This may assume the most varied forms: eg.,
encouraging a party, paying it funds, sending weapons
ete.

421, The definition of aggression submitted by the
Philippines at the San Francisco Conference in 1945
contained this clause:

“(4) To interfere with the internal affairs of
another nation by supplying arms, ammunition,
money or other forms of aid to any armed band,
faction or group, or by establishing agencies in that
nation to conduct propaﬁ;cmda subversive of the
institutions of that nation.”1®

(c) Violation of the political integrity of a country
by subwersive action
422, Mr. Fitzmaurice (United Kingdom) said,
with regard to the USSR draft resolution:

“. .. it was completely silent about what had come/
to be generally recognized as one of the major causes
of aggression, namely, the indirect aggression in-
volved in an attempt to attack the political integrity
of a collgmy by subversive action against its govern-
ment.”

423. Mr. Fitzmaurice referred, on another occasion,

to the dispatch of nationals to a foreign country for
subversive purposes:

“If a State were to send several million unarmed
men into a small neighbouring State, it would give
the small State a reason for exercising its right of
self-defence, for several millions of even unarmed
men were capable of taking over the nerve centres
of a State and thus weakening it. It could be seen
once more that the concepts of aggression and ‘of
self-defence were complementary and that it was
impossible to define one without the other 114

M18ee the report of the Commission on its first sessio
A/925, Official Records of the General Assembly, Fourth %‘eg:
sion, Supplement No, 10, page 8.

1125ep garaﬁraph 115 above,

N3O Ficial Kecords of the General Assembly, Sizth Session,
Sizth Committee, 281st meeting, paragraph 9.

1147hid,, 292nd meeting, paragraph 40.



424,
case.

Mr. van Glabbeke (Belgium) quoted a similar

“The second act, given in sub-paragraph (&), was

invasion by armed forces even without a declaration

| of war. But that failed to cover new refined forms of
aggression, such as that employed by Hitler in
sending technicians from the German army into
Anstria disguised as “tourists” to capture the coun-
try’s means of communication and support a political
party bent on seizing power with Getman assis-
tance.”uu

() Incitement to civil war

425, As indicated ahove, General Assembly resolu-
380(V) of 17 November 1950 states that:

“_..any aggression, whether committed openly, or
{by fomenting civil strife in the interest of a foreign
Powet . . . is the gravest of all crimes against peace
and security throughout the world. . /118

426. On the basis of this General Assembly resolu-
tion, the International Law Commission included the
following offences (No. 5) in the draft Code of
Offences against the Peace and Security of Mankind:

“The undertaking or encouragement by the author-
ities of a State of activities calculated to foment civil
strife in ancther State, or the toleration by the
authorifies of a State of organized activities calcu-
lated to foment civil strife in another State.17

427, Mr. Crépault (Canada) said that it was “more
important still” that the USSR proposal:

“...did not mention indirect aggression consisting
of an attempt to attack the political integrity of a

) country . .. by fomenting civil strife 118
428. On 11 January 1952 Bolivia submitted a draft
resolution fo the Sixth Committee to the effect that:

“. .. action taken by a State, overtly or covertly, to
incite the people of another State to rebellion with
the object of changing the mﬁtical structure for the
benefit of a foreign Power1®

should be considered as an act of aggression.

&a) Maintenance of a fifth column
'429. Mr. Hsu (China) included in his definition of
aggression :
“Planting of fifth columnists in a victim State. . "%
(f) “Ideological” aggression and propagonda
430. Mr. Roling (Netherlands) stated:

“. . . nations were prepared to fight to protect their
own way of life, Their way of life could be destroyed
by other means than war, namely by indirect aggres-
sion, economic and ideclogical, which had now come
to be feared even more than war itself . . .12t

1187 bid., 2B7th meeting, paragraph 38,

116Gee paragraph 126 above.

1174 /1858, paragraph 59.

180 ficial Records of the General Assembly, Sixth Session,
Sizth Committee, 282nd meeting, paragraph 42.

1194 /C.6/1.211.

2200 ficial Records of the General Assembly, Sixth Session,
Sizth Comsmittee, 278¢h meeting, paragraph 5%
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431. Mr. Sastroamidjojo (Indonesia), similiarly
said:

"

. . . a comntry could conquer amother by a
‘military’ aggression, ‘economic’ aggression or ‘ideo-
logical’ aggression. History was full of instances of
economic and ideological aggression, which were just
as dangerous as military aggression,”%?

432. TIdeological aggression is characterized by the
dissemination of political ideas. Propaganda addressed
by a countty to its own nationals does not enter into
consideration here; what is referred to is appeals
directed at the inhabitants of other countries.

433. Mr, Chaudhuri (India) said:

“Everybody was aware that aggression did not
necessarily imply resort to armed force; for prop-
aganda and aid to rebel organizations . . . were
means of undermining the government of the victim
State, and hence of achieving the purposes of
aggression,’'”#

434, Mr. Ammoun (Lebanon) said, with reference
to the USSR draft resolution:

i
B

. it did not mention, among what might be
described as intellectual and moral cases, propaganda
intended to overthrow economie, social or political
systems, . "%

435. Ideological aggression might consist of propa-
ganda in vatious forms directed at foreigners; eg.,
radio broadcasts, dispatch of pamphlets, proclamations,
etc. The object of such propaganda may simply be to
disserninate a docirine, or to discredit a government or
a régime, But it may go further and constitute incite-
ment to civil strife. The distinction between the first
and second types of propaganda is sometimes difficult
to make.

436. Mr. Spiropoulos (Greece) expressed concern
in this connexion:

“Resolution 3IBO(V) of the General Assembly
spoke of fomenting civil strife in the interest of a
foreign Power. He was afraid that that expression
could not be applied, for example, to speeches made
or articles published in another State.**®

437. Article 19 of the Universal Declaration of
Human Rights of 10 December 1948 provides that:

“Everyone has the right to freedom of opinion
and expression; this right includes freedom to hold
opinions without interference and to seek, receive
and impart information and ideas through any media
and regardless of frontiers,’”**®

(iii} Position taken by States of indirect aggression

438. A fairly large number of representatives sup-
ported the concept of indirect aggression; ie., the
representatives of Canada, China, Colombia, Dominican

121Jhid,, 289th meeting, paragraph 37.
122]bid., 290th meeting, paragtaph 49,
1231 hid,, 282nd meeting, paragraph 46,
124fpid., 286th meeting, paragraph 27,
1257 hid,, 202nd meeting, paragraph 7,

1260 ficial Records of the Third Session of the General As-
sembly, Part I, Resolutions, page 74.



Republic, India, Indonesia, Iran, Lebanon, United
Kingdom, Uruguay.3#

439. Mr. Morozov (USSR) said that indirect ag-
gression was covered by the USSR draft.

“Paragraph 1 (f) of the USSR draft resolution
amply showed that the draft resolution did eover
indirect aggression.””s?

440. Mr. Moussa (Egypt) expressed certain objec-
tions to the proposal to include the concept of indirect
aggression, He said in that connexion:

“The problem of indirect aggression had not heen
considered at the San Francisco Conference. For the
Charter, aggression consisted solely in armed attack.
As any attempt to expand the concept of aggression
‘beyond armed attack would be a departure from the
Charter, the Committee should confine itself fo that
one aspect,”%®

2. ECONOMIC AGGRESSIGN

(a) Emergence of the concept of economic aggression

441. The concept of economic aggression is new.
Economic aggression was covered in the draft definition
submitted to the Sixth Committee by Bolivia on 1l
January 1952,%° which states:

“Also to be considered as an act of aggression
“shall be . . . unilateral action to deprive a State of
the economic resources derived from the fair practice
of international trade, or to endanger its basic
econonly, thus jeopardizing the security of that State
or rendering it incapable of acting in its own defence
and co-operating in the collective defence of peace.”

442, Mr. Tturralde (Bolivia) said in support of the
Bolivian proposal;

“In that connexion, however, it would be noted
that, although there was legal equality as between
States, there was no economic equality, and the
economically powerful were in a position to exercise
pressure on economically weaker States, with the
result that such treaties might not always be fair to
all parties, When because of such pressure, a treaty
was not just, it constituted aggression.”2s

443. Mr. Roéling (Netherlands) spoke of

“. .. indirect aggression, economic and ideological,
which had now come to be feared even more than
war itself.’282

444. Mr. Sastroamidjojo (Indonesia) said with
reference to Mr. Réling’s statement:

“History was full of instances of economic and

ideological aggression, which were just as dangerous
as m?lgi::ary aggressioﬁ.”m

445. It will be noted that article 16 of the Charter
of the Organization of American States signed at
Bogota on 30 April 1948 states that:

1277bid., Canada, 282nd meeting, paragraph 42; China, 278th
meeting, paragraph 50; Colombia, 281st meeting, paragraph 53;
Dom_xmcau Republic, 283rd meeting, paragraph 48; India, 282nd
metting, paragraph 46; Indonesia, 290th meeting, paragraph
49; Iran, 250th meeting, ph 40; Lebanon, ZEGth meeting,
paragraph 27; United Kingdom, 281st meeting, paragraph 9;
Uruguay, 288th meeting, paragraph 9; Bolivia, proposal made
at the San Francisco Conference (paragraph 113 above) ; Phil-
ippinies, ides (paragraph 115 above),

1231bid., 288th meeting, paragraph 18,

1207hid., 291st meeting, paragraph 9.

“No State may use or encourage the use of
coercive measures of an economic or political char-
acter in order to force the sovereign will of another
State and obtain from it advantages of any kind."”1%

{(b) Criticism of the concept of economic aggression
446. The concept of economic aggression appears
particularly liable to extend the concept of aggression
almost indefinitely. The acts in question not only do not
involve the use of force,® but are usually carn'gd out
by a State by virtue of its sovereignty or discretionary
power, Where there are no commitments a State is fre
to fix its customs tariffs and to limit or prohibit export
and imports. If it concludes a commercial treaty wi
another State, superior political, economic and financi
strength may of course give it an advaniage over
weaker party; but that applies to every treaty, and, i
is difficult to see how such inequalities, which ari
from differences in situation, can be evened out shoxf. of
changing the entire structure of international society
and transferring powers icherent in States to imter-
national organs. %

447. Mr. Fitzmaurice (United Kingdom) said in
this connexion:

“...if all aggression was in fact illegal, every il-
legality was not aggression. It was not desirable to
brand certain minor illegalities as acts of aggression.
Such definitions might even mention as “aggression”
some acts which were not illegal. There was a danger
of that kind in the Bolivian draft resolution (A/C.6/
L.211), which dealt with economic aggression in
vague terms. He fully understood the concern of
those who put forward such a theory; the fact never-
theless remained that no country could be compelled
to sell its products to another country if it was not
so bound by an agreement. Under too broad a defini-
tion, such an attitude, which was perfectly legal, as
well as certain measures relating to customs tariffs
or trade quotas, might be considered as constituting
aggression. . .

“By extending the notion of aggression, the Se-
curity Council’s field of action would be extended
Without supporting or opposing such a possibility,
Mr, Fitzmaurice considered it an important poinit.
Under Article 39 of the Charter, the inclusion of the
idea of economic or ideological aggression would
give the Security Council power to take action in
cases of that nature, Yet, as the Egyptian representa-
tive had pointed out, aggression had been understood
solely as armed aggression when the Charter was
drafted.” 8¢

448, Mr. Moussa (Egypt) said:

*...any attempt to expand the concept of aggres-
sion beyond armed attack would be a departure from
the Charter...It was true that the Charter de-
manded co-operation among Member States in
solving economic problems, but a breach of that pro-

1804 /C.6/1.211,

W10 ficiol Records of the General Assembly, Sizth Session,
Sizth Conumitiee, 293rd meeting, paragraph 30.

1321hid., 280th meeting, paragraph 37,

138Fhid , 290th meeting, paragraph 49.

184See Pan American Union, Law and Tresty Series, No. 23
(Washington 1948), page 27. .

185The naval blockade, which has far-reaching economic ef-
fects, is a military measure and must be considered as such.

880 ficigl Records of the General Assembly, Sixth Session,
Stxth Committee, 292nd meeting, paragraphs 47 and 48,
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vision would not automatically lead to the application

of collective security measures, Jf the breach became

very serious and developed into a threat to the peace,

any State could always complain to the Security
’ Council 187

3. EREJECTION OF PEACEFUL PROCEDURES

449. The idea of considering as an aggressor a
State which refuses to submit an international dispute
o procedure for peaceful settlement or to abide by the

ecision resulting from that procedure is an old one
hich has always been favoured in certain circles.2#s

50. It may be noted that whenever the attempt has

n made to enact a general prohibition of war or the
use of force through a new international instrument,
the jproposal has been to make peaceful settlement pro-
cediyre obligatory and implementation of the decision
resulting from that procedure binding. The reason given
has that if States are no longer free to take the
law into their own hands by resorting to force, they
mustibe assured of obtaining recognition and respect
of their rights by some other means.

- 451. ‘This idea found practical expression in the
Draft Treaty of Mutual Assistance of 1933 (article

h)];"i“and also in the Geneva Protocol of 1924 (article

452. When in 1931 it ‘was attempted to amend the
Covenant of the League of Nations in order to bring it
tto harmony with the Pact of Paris, it was very
emphatically maintained by some delegates that if the
“gaps” in the Covenant which allowed for the pos-
sibility of war were closed, States would in every case

! have to be given some means other than war to secure
recognition and respect of their rights.4

453. At San Francisco, Bolivia submitted a draft
definition of aggression under which the following were
to be considered as acts of aggression:

"

LR )

“(f) Refusal to submit the matter which has
caused a dispute to the peaceful means provided for

its settlement;
| “(g) Refusal to comply with a judicial decision
lawfully pronounced by an International Court.’4

1871bid., 201st meeting, paragraph 9.

88In May 1910, Mr. G. Moch stated at the XVIIIth Uni-
versal Peace Congress ;o .

“As a general principle, there exists self-defence either
against a State which unexpectedly attacks another State, or
against a State which was offered a fair means of having a
given dispute settled juridically and which_declines this oger
or which in practice nullifies its effect.” (XVIIIth Universal
Peace Congress, Stockholm, 1910-1911), page 219,

More recently, the &:;u set up by the Royal Institute of In-
ternational Affairs ( tgam House) to study the problem of
sanctions stated: . .

“One definition of aggression by a state might run some-
thing on_ these lines: ‘Aggression is the act of a state which
after refusing to submit a dispute to a process of peacefn]
settlement, or to abide by the result of such a submission,
resorts to the use of armed force against the other state or
states concerned.” (International Sanctions (1938), page 185).
1895ee paragraph 25 above.

| 1405¢e paragraphs 34 - 36 above,

1415ee, ep, League of Nations document C.160.M.69.1930.V,

pages 44 and 45.

Section VIII. SELF-DEFENCE

1. THE ENUMERATIVE DEFINTTION DOES NOT MENTION
SELF-DEFENCE

454. The definition was criticized on that ground. 4
U Zaw Win (Burma) therefore proposed the addition
of an appropriate provision to cover cases in which
States acted

“in virtue of the right of self-defence, individual
or collective, in the circumstances laid -down in
Article 51 of the Charter, 144

455. It may be noted that the definition contained
in the Inter-American Tréaty of Reciprocal Assistance
signed at Rio de Janeiro on 2 September 19474 the
definitions proposed in the International Law Commis-
sion and the first offence against the peace and security
of mankind defined by the Commission?*® mention the
right of self-defence.

456. It appears certain that in the minds of its .
sponsors the enumerative definition in no way omits or
hmits the right of self-defence, although the definition
itself does not mention that right. Mr. Politis, in sub-
mitting to the General Commission of the Conference
for the Reduction and Limitation of Armaments the
definition formulated by the Committee on Security
Questions, said:

“, .. in the enumeration of the acts of aggression
which M. Politis would describe later, the State
which first committed one of the acts mentioned was
declared the aggressor. Emphasis should be laid on
the word ‘first’. It might very well be that, in the
complicated circumstances of an international dis-
pute, there might at one time or another have been
committed by either certain acts coming within
the scope of the definition in the Act. The only way
of having a clear view in so complicated a situation
and so being able to apportion the responsibilities
and finally to determine the aggressor was to observe
the chronological order of events—namely, to ascer-
tain who had been the first to begin to commit one
of the forbidden acts—since, once it was proved that
one of the parties had been the first to commit one
of those acts, the attitude of the other party would
immediately be seen to be that of legitimate defence
and, by that fact alone, should be excluded from the
concepton of aggression.”147

Mr. Cassin said in the First Committee of the Assembly:

“. . . it was plain that if the total prohibition of war
were incorporated in the Covenant, and if the countries were
deprived of their traditional right to exercise their own dis-
cretion in carrying out an award, that would be conferring a
very grave responsibility and a particularly heavy duty on
the Council, since any failure on the part of thev{.ea.gue in
this matter wonld have incalculable conseguences and might
even cause a reaction.”

See League of Nations, Records of the Tuwelfih Ordingry
Session of the Assembly, Minuies of the First Committee (Qf-
ficial Journal, Special Supplement No. 94, page 36).

1425ee paragraph 113 above.

1483ee, e.g., Mr. Herrera Baez (Dominican Republic), Of-
ficial Records of the General Assembly, Sizth Session, Sixth
Commiitee, 283rd meeting, paragraph 39, -

184Thid,, 2B4th Meeting, paragraph 38,

145See paragraph 201 above.

1388¢e A /1858, chapters 111 and IV,

147 eague of Nations, Records of the Conference for the Re-
duction and Limitotion of Armaments, Series B (Minutes of
the General Commission), Vol. II, page 500.



457. Neither the Covenant of the League of
Nations nor the Pact of Paris, of that period, men-
tioned self-defence, whereas the United Nations Char-
ter refers to it explicitly in Article 51,

2. SELF-DEFENCE AND THE CHRONOLOGICAL ORDER
OF EVENTS

458. Self-defence is a response to an act of aggres-
sion. This is true hoth in municipal criminal law and in
internationza]l law. In the passage just quoted, Mr.
Politis said:

“, .. the State which first committed one of the
acts menticned was declared the aggressor. Emphasis
should be laid on the word ‘first’.”

© 459. In the same connexion Mr. Spiropoulos said:

“ . . the State to be considered as responsible
must be the first to act. This element, which one
encountters in all the definitions of aggression, is
logically inherent in any notion of ageression. Ag-
gression is presumably : aciing as first.18

460. In the International Law Commission, Mr.
Alfaro quoted the case of the United States declara-
tion of war against Japan after the attack on Pearl
Harbor¥*® Similarly, Mr. Fitzmaurice (United King-
dom) said:

“Cn the international plane, it was clear that an
invasion, for instance, did not constitute an aggres-
sion in a case where the invader sought to gain con-

- trol’of bases from which aeroplanes were bombing
his own territory.”1%

"~ 461. In the two cases quoted, there seems to be no
possible doubt. States which react to an attack against
them by declaring war, or which attempt to gain con-
trol of bases from which aeroplanes have ‘been bomb-
ing their territory, are not committing an act of aggres-
sion because they are merely taking action against
aggression directed against them,

462. In reality, the opponents of an enumerative
definition do not object to the principle of the chrono-
logical sequence of events. They advance two arpu-
ments of a different kind. The- first is that the aéts
which the definition makes it obligatory to consider
as acts of aggression may not be of decisive effect. The
second is that in certain cases when hostilities have
broken out, the chronological order of events cannot
be established.15*

3. INDIVIDUAL AND COLLECTIVE SELF-DEFENCE

463. If the definition of aggression is to be inter-
preted as allowing the right of self-defence, this covers
both collective and individual self-defence. Article 51
of the Charter is quite explicit on this point. Thus, if

1484 /CN.4/44, page 65,
149A /CN.A/L.8, page 10,

s fficial Records of the Gemeral Assembly, Sizth Session,
Sizth Commitiee, 292nd meeting, paragraph %

i51Gee the ohservations on these arguments by Mr. Eden
{United Kingdom) in the General Commission of the Disarma-
ment Conference on 25 Ma}yé 1933, League of Nations, Records
of the Conference for the Reduction and Limitation of Arma-
ments, Series B (Minutes of the General Commission), Val. II,
pages 513-314, and the reply of Mr. Politis (Ibid., page 515).

182These cases were guoted by Mr, Alfaro (A{CNA/L.B,
page 10), by Mr. Fitzmaurice (United Kingdom) (Oficial
Records of the General Assembly, Sixth Session, Sixth Com-
mittee, 2B1st meeting, paragraph 11), and by Mr, van Glabbeke
{Belgium) (Ibid, 287th meeting, paragraph 37).

State A commits ession against State B, ?he latter,
exercising its ﬂgh%ggfr individual self-defence, is author-
ized to employ force against State A. But State C,
which is a third party, is also authorized to employ
force against State A by coming to the ‘assistance of
State B. It then exercises the right of collective self-
defence,

464, Thus, in 1914, the United Kingdom, when it
declared war on’ Germany, which had previously
violated the neutrality of Belgium, did not commit
aggression within ‘the meaning of the definition. N
did it commit aggression in 1939 in declaring war
Germany, which had previously attacked Poland.**

SecTion I1X. COLLECTIVE ACTION BY THE
Unrrep NATIONS

465. ‘The enumerative definition of aggression pro-
posed by the Soviet Union was criticized for not pro-
viding for collective action by the United Natioris.t™®
Such collective action may be undertaken in a number
of cases. The first and most important case ig the
restoration of peace when it has been broken as a result
of aggression. Individual or collective self-defence in
accordance with Article 51 of the Charter is then
followed by organized action by the Security Council
or, failing that, by the Assembly under resolution 377
(V) of 3 November 1950,

466, Secondly, there are the cases in which foree
may be used in the absence of an act of aggression or
breach of the peace, pursuant to a resolution by a
United Nations organ. Thus, under Article 39, the
Security Council may act .in cases where it merely
determines “the existence of any threat to the peace”
and where, under Article 96, paragraph 2, it “may .. .
make recommendations or decide upon measures to be
taken to give effect” to a judgment of the International
Court of Justice.

467, Of course, general definitions of aggression
mention collective action by the United Nations as
well as individual or collective self-defence. But it can
apparently be said that any definition of aggression con-
cetved within the framework of the Charter, even if i
does not mention collective action, must be interpret
as in no way cancelling or limiting the powers vested ;in
United Nations organs by the United Nations Chartéer.

Chapter IT -
GENERAL DEFINITIONS :

468, As indicated above, general definitions of
aggression, instead of enumerating the forms of aggres-
sion, offer a formula expressing a concept of aggression,
that formula being required’to cover every possible
case.’® Some treaties contain general definitions.

18Mr. Maktos (United States of America} said in this con-
nexion :
“The USSR draft resolution did not take account of the Je-
ty of the use of armed force at the request of the United
ations. Resort to force was one of the international com-
munity’s means of re-establishing peace and security” (Ibid.,
282nd meeting, paragraph 13).
Mr, Bernstein (Chile), also, said:

“The USSR draft resolution . . . omitted to state that the
acts enumerated would not be regarded as acts of aggression
if they were committed in consequence of a decision or recom-
mendation of the United Nations.” (Ibid, 281st meeting,
paragraph 29). .
184To quote the words of My, Scelle, the definition must be

;;siaenﬁal, general and abstract” (E/CN4/SR.93, paragraph




469, When at its third session the International
Law Commission. took up the question of defining
aggression, it set aside the method of enrumerative
definition and studied various drafts of a2 general

’ definition, without finally adopting any.'*®

SectioN 1. THE SUBSTANCE OF THE GENERAL
DEFINITIONS

1. DEFINITIONS EMBODYING THE PRINCIPLE OF PRO-
HIBITION OF THE USE OF FORCE, SUBJECT TO TWO
STATED EXCEPTIONS

470. In the International Law Commission, Mr.
ordova submitted the following definition:

“Aggression is the direct or indirect employment
v the authorities of a State of armed force against
other State for any purpose other than national or
llective self-defence or execution of a decision by a
mpetent organ of the United Nations."®®

4#'1. Mr. Alfaro proposed the following definition :

#Aggression is the use of force by one State or
group of States, or by any government or group of
governments, against the territory and people of
other States or governments, in any manner, by any
methods, for any reasons and for any purposes, ex-
cept individual or collective self-defence against
armed attack or coercive action by the United
Nations.™5?

472. The definition proposed by Mr. Amado is on
the same lines as the two previous ones:

“Any war not waged in exercise of the right of

self-defence or in application of the provisions of

| Article 42 of the Charter of the United Nations (is)
an aggressive war, 188

473, The definition drafted by the Commission,
which was rejected in the final vote, ig of the same
type, reading as follows:

“Aggression is the threat or use of force by a
State or government against another State, in any
manner, whatever the weapons employed and whether
openly or otherwise, for any reason or for any pur-

\pose other than individual or collective self-defence
pr in pursuance of a decision or recommendation hy
, é. competent organ of the TInited Nations.”2®

'2. DEFINITIONS SPECIFYING THE AGGRESSOR'S
OBJECTIVE

474. The treaty of 21 January 1939 between Finland
at.l:lls the Union of Soviet Socialist Republics provides
t:

“Any act of violence attacking the integrity and
inviolability of the territory or the political independ-
ence of the other High Contracting Party shall be
regarded as an act of eseion, even if it is com-
mitted without declaration of war and avoids war-
like manifestations.”19

18580 garag-raphs 128-134 above.
1584, /1858, paragraph 44. The proposal includes this additional
provision:
“The threat of aggression should also be deemed to be a
crime under this article,”
A67Thid., paragraph 46,
18837hid,, paragraph 40,
268)hid., paragraph 49,
180Gee ieague of Nations, T'recty Series, Vol. 157, page 397.
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475. Mr. Scelle proposed. the following definition :

“Aggression is an offence against the peace and
security of mankind. This offence consists in any
resort to force contrary to the provisions of the
Charter of the United Nations, for the purpose of
modifying the state of positive international law in
force or resulting in the disturbance of public
order,”1€

476. Mr. Yepes submitted the following definition:

“For the purposes of Article 39 of the United
Nations Charter an act of aggression shall be under-
stood to mean any direct or indirect use of violence
(force) by a State or group of States. ..’

477. The Act of Chapultepec of 8 March 1945
provides that: :

“(§)...any attempt on the part of a non-Amer-
ican state against the integrity or inviolability of the
territory, the sovereignty or the political independ-
ence of an American State shall be considered an
act of aggression against all the American States.”1%®

Section II. CRITICISM OF THE GENERAL APPROACH

478, As already stated,'®* general definitions have
been criticized as useless because they would add
nothing to the legal provisions—in this instance, of the
United Nations Charter—already in force, and because
the difficulty is to determine the scope of the general
terms used in the definition.1%® :

Chapter I1I
COMBINED DEFINITIONS

479. Supporters of the combined definition assert
that it unites the advantages and avoids the disadvan-
tages of the general definition and the enumerative
definition.

480. Such a definition begins with a general state-
ment of principles. This is followed by a list of a num-
ber of cases in which the general principles are applied.
But this list is not restrictive, and the competent inter-
national organs may, in pursuance of the general
principles, designate as the aggressor a State which has
i:lommﬂted an act other than those contained in the

ist.

481,

nexion:

“He fully recognized the defects of both the general
and the enumerative methods and did not believe
that either method on its own would be satisfactory.
That, however, did not mean that it was impossible
to define aggression. In his opinion, the two methods
should be combined, with the enumeration serving
as a set of examples but not as an exhanstive list,
At the same time, the competent organs of the
United Nations would use their own rg?éﬂcretion in
the case of acts of aggression which were not

Mr, Bartos (Yugoslavia) said in this con-

:':IAE:%SSS’ para.grah pi:f? 53

., paragraph 42.

1885ee paragraph 200 above,

1643ee paragraphs 242-244 ahove,

168y, ¢l Khoury said in the International Law Commission:
“ .. the Commission must either draw up a concrete defi-

nition or no definition at all, In any case, if an abstract defi-

nition were adopted, it must be accompanied by concrete

examples . . .’ (A/CN4/SR.109, paragraph 56).



covered by the list. That method had already been

used before, for example in the definition of the

crime of genocide.’™¢8

482. In the Sixth Committee, the representatives of
Franee,’ Cuba,'®® Lebanon®® and Ecuador'™ ex-

pressed some support for the idea of a combined
definition.

483. On 17 January 1952 the Egyptian delegation’

submitted an amendment to the USSR proposal, re-
quiring the insertion of a general formula at the begin-
ning of the definition, and the elimination of the list’s
restrictive character™

484. The Inter-American Treaty of Reciprocal
Assistance adopted at Rio de Janeiro on 2 September

2080 fFieinl Records of the Gemeral Assembly, Sixth Session,
Sizxth Committee, 280th meeting, paragraph 55.

- 187Myr, Chaumont said: “The analytic and synthetic methods
coulc;l, g)erhaps, be combined . . ) (fbid., 280th meeting, para-
grap! .

1680, Cortina said: “There would then be a list of the main
acts which might constitute aggression and, in addition, a gen-
eral formula to cover any other acts which were not listed, That
was no new idea, Such a solution was often used in penal codes
to cover offences which wounld otherwise be very difficult to
define.” (Ibid., 285th meeting, paragraph 27).

189 My, Ammoun said: *, .. it would be possible to combine the
advantages of the amalytical and synthetic systems” (Ibid.,
286th meeting, paragraph 28).

1705z Mr. Bustamante, Ibid., 250th meeting, paragraph 28,

ATLASC6/L.213, The formula is worded thus: *That any act
whereby a State infringes the territorial integrity or political in-
dependence of another State constitutes aggression.’

12My, Cortina (Cuba) said: “ . . that particular method
had in fact been used to define aggression in article 9 of the In-

1947 was quoted®™ as a practical example of the com-
bined definition. Article 1 of the Treaty lays down a
general principle, and article 9 gives a number of prac-
tical applications.*®®

485. Some representatives questioned the advan-
tages of the combined definition. Mr. van Glabbeke
{Belgium) said in this connexion:

“The third method, combining the other two, had
the disadvantages of both,”*"*

486. The objections, having particular reference t
the idea of a non-restrictive list, which is one of theé
elements of a combined definition, have been deafi
with above,17

ter-American Treaty of Reciprocal Assistance adopted at Rio
de Janeiro in 1947, which, being not a mere declaration it a
legally binding treaty, was an important precedent to which/the
Committee had not yet paid sufficient attention.” (Official Ree-
ords of the General Assembly, Sixth Session, Sixzth Commitice,
285th meeting, paragraph 27). |

In the International Law Commission, Mr. Alfare said:
“Should it be found desirable to enumerate acts of aggression,
it would be necessary to use a language similar fo that of the
Rio de Janeiro Treaty of 1947, and adopt a clause drafted more
or less as follows: In addition to oiher oets which the com-
petent organs of the United Nations may characterize as aggres-
sion by application of the rule confained in the preceding defi-
nition, the following shall be considered as such . . .” (A/CN,
4/1.8, pages 20-21).

1785ee paragraph 201 above.

4 ficial Records of the General Assembly, Sixth Sessiom,
Sizrth Commitice, 287th meeting, paragraph 34,

1785ee paragraphs 253 ef seq. above.

Title 111
EXTENT TO WHICH A DEFINITION OF AGGRESSION WOULD BE BINDING ON THE ORGANS RESFONSIBLE FOR DETERMIN-

ING OR PUNISHING AN AGGRESSOR

487. The definition of aggression might be applied
either by a United Nations organ charged with deter-
mining the aggressor, or by an internmational criminal
tribunal responsible for sentencing persons accused
of having committed aggression. In order to decide
whether and to what extent the definition of aggression
would be binding on United Nations organs and indi-
vidual States, it must be ascertained in what form and
by whom the definition would be adopted.

Chapter I

VARIOUS FORMS IN WHICH A DEFINITION
OF AGGRESSION MIGHT BE ADOPTED

(a) The amendment of the Charter

488, This procedure was mentioned by Mr. Robin-
son (Israel).” In practice the amendment of the Char-

1A person accused of having committed a crime of aggression
might conceivably be judged by a npational ttibunal; but this
study is not concerned with that possibility.

2Official Records of the Gemeral Assembly, Sixih Session,
Sixth Commitice, 282nd meeting, paragraph 35.

®Mr. Robinson (Israel) suggested a universal convention as
one possible method ([bid,, 282nd meeting, paragraph 35).

Mr. Majid Abbas (Iraq) wvoiced the idea of a code of the
rights and duties of States (Jbid., 280th meeting, Eara.graph 7.

Such a code could very likely be adopted in the form of a
convention, In 1933, when a definition of the aggressor was
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ter is a difficult matter. It would be particularly difficult |
if the point at issue was to introduce a definition of/
aggression into the Charter. ‘f
{(b) 4 convention ;'r
489. ‘This might be a universal convention® designed
to regulate the operation of the international political
organs (Security Council, General Assembly). Such
a convention would be adopted by the General As-
sembly and opened for signature or accession by States.

490, It mught be a regional or multilateral or bi-
lateral convention fo define the conduct and opinion
of the States parties with respect to aggression.*

491, It might be a convention relating to inter-
national criminal law. The definiion might, for ex-
ample, be included in a code of offences against the

drafted by the Committee on Security Questions of the Dis-
armament Conference, it was contemplated that the definition
might be embodied either in the convention for the regulation
of armaments or int a separate declaration,

4#The Yugoslav representative stated, in his letter of 18 June
1952 to the Secretary-General: “It may well be that such a
definition would provide the hasis for either a general treaty om
the definition of aggression, or for regional or bilateral treaties
among both Member States of the United Nations and non-
member States.” See document A /2162,




peace and security of mankind® or in a separate con-
vention (such as the Convention on Genocide of 9
December 1948).

(c) Adoption of a resolution by the competent organs
of the United Nations

492, ‘The proposal to define aggression was brought
before the General Assembly, which discussed the
matter. The General Assembly might adopt a definition
by adopting a resolution. Mr. Robertson (Israel) also
mentioned the possibility of the Security Council adopt-
ing a definition. He said:

“Another possible solution might be a resolution
of the General Assembly and a parallel resolution of
the Security Council; there was, however, no

rantee that those two organs would adopt iden-
%I;ll texts ..

»g
.

Chapter 1T

j
LEGAL VALUE AND AUTHORITY OF THE
DEFINITION, ONCE ADOPTED

Secrrow I. THE DEFINITION IS ADOPTED BY RESOLU-
TICN OF THE GENERAL ASSEMBLY OR THE SECURITY
Couxclr )

1. A RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY

493.  What would be the legal value and authority of
stich a resolution with respect to the General Assembly,
the Security Council or an international criminal
tribunal ?

(a) Legal value and authority of the definition with
respect to the General Assembly

494, The General Assembly might itself have
occasion to apply the definition it had adopted, in the
cifcumstances ‘?rovided for in General Assembly reso-
lution 377 (V) of 3 November 1950. The General
Assembly would take action if :

“the Security Council, because of the lack of
. unanimity of the permanent members, fails to exer-
) cise its primary responsibility for the maintenance
\ of international peace and security.””
495. Tt is a general principle of law that an organ is
bound by statutory provisions which it has itself
adopted, provided that it has not rescinded them.

(b) Legal value and authority of the definition with
respect to the Security Council '

496. It was said in the Sixth Committee that a
definition adopted by the General Assembly would not
be binding on the Security Council. However, a defini-
tion which expressed the opinion of the majority of the
General Assembly would have undoubted moral
authority. When the Couneil had occasion to make a

EMy. Chaumont (France) said: “The problem was that of
the definition of an international erime for inclusion in the
draft Code of Offences Agai the Peace and Security of
Mankind” (Official Records of the General Assembly, Sizth
Sessign, Sixzth Committee, 280th Meeting, paragraph 5.

Ibid., 282nd meeting, paragraph 35.

TA/1775, Offcial Records of the General Assembly, Fifth
Session, .S"ap;&lemmt No. 20, Resolutions, page 10,

Mr. Lerena Acevedo {(Uruguay)_ said:

“A definition of aggression might, however, be of some
value in regard to the powers of the General Assembl% in
the cases covered by General Assembly resolution 377 (V).

ruling it would bear the definition in mind, and would
conform to it to the extent which it deemed expedient.

497, Mr. Chaumont (France) said:

“Now, should a definition of aggression be adopted
by a General Assembly resolution, it will be useful
as a guide to the Security Council, but would not be
binding on the Council.™®

498, Mr. Lerena Acevedo (Urugnay) said:

“Such a definition would not . . . be binding on
the Security Council, since Articles 24 and 39 of the
Charter conferred broad powers on the Security
Council to determine the existence of threats to the
peace and the spirit in which the decision had been
taken showed clearly that it had not been intended to
limit the powers of the Security Council in the
matter.””®

499, It is true that the Security Council bears sole
responsibility for exercising the powers vested in it
under Chapter VII, and cannot be bound by the As-
sembly to exercise them, But under Article 11, para-
graph 2, the General Assembly may make “recom-
mendations” to the Security Council with regard to
“any questions relating to the maintenance of inter-
national peace and security.”

500, Mr. Castefieda (Mexico) expressed a some-
what different view. He felt that:

“Its (sc. the Security Council’s) task was to verify
the existence of a fact, and it could only describe
that fact as aggression if a pre-determined eriterion
so allowed. The criterion was to be found in inter-
national law, which was binding on the Security
Coungcil. . . )

501. In the opinion of some representatives, the
resolutions of the General Assembly, particularly those
of a statutory nature, might be part of international
customary law.,

502, Mr. Castefieda (Mexico) said:

“A definition adopted by the General Assembly
would constitute a useful guide to the Security
Council, and if it became a part of international law
by a convention or by any of the other means by
which international law was made, the Security
Council would be bound by it without any viclation
of Article 3@ of the Charter . . ™"

(c) Legal value and authority of the defimition with
respect {0 an iniernational tribunal

503. In the Sixth Committee the international court
visualized as the organ respomsible for applying the
definition was a criminal court; but it is conceivable
that the International Court of Justice or an ed hoc
tribunal might have oceasion to deal with a matter re-
lating to a case of aggression.

Official Records of the General Assembly, Sizth Session,
Sizth Committee, 288th meeting, paragraph 6.
80 ficial Records of the General Assembly, Sixth Session,
Sizth Committee, 283rd meeting, paragraph 3. .
r. Chaumont said at a later meeting: “. . . the Security
Council would not be bound by a definition, but might use it as
it thou,ght fit, whereas an international judicial hody would be
bound.” IBid., 203rd meeting, paragraph 41
81bid,, 288th meeting, paragraph 5,
107 hid., 285th meeting, paragraph 19,
111bid,, 285th meeting, paragraph 20.



- 504. Mr. Abdoh (Iran) said:

“ . . thdt definion could serve as a guide to
United Nations bodies and at the same time have
mandatory force for a judicial body-to he established
in the future’?

2. A RESOLUTION ADOPTED BY THE SECURITY COUNCIL

505. If the Security Council adopted a definition of
aggression, it may be assumed that what had been said
above regarding the resolutions of the General As-
sembly would apply in principle. A definition adopted
by the Security Council would not be binding on the

eral Assembly, just as a definition adopted by the
Generz}ll Assembly would not be binding on the Security
Council,

506. Another possibility which has been considered
is the adoption of the same definition by the General
Assembly and the Security Council in concordant
resolutions,

THE DEFINITION 18 ADOPTED IN A
CONVENTION

507. In this case the convention might expressly
specify that it related only to the crimingl liability of
States committing aggression, Failing such a clause the
convention would be considered as being of general
application.

508. In the case of a convention the effects of the
instrument with respect to individual States and inter-
national organs must be considered.

Secron I

1. EFFECTS OF THE CONVENTION WITH RESPECT TO
INDIVIDUAL STATES

509. So far as the States Parties to the convention

were concerned, the definition of aggression would be
binding in every respect. These States would have

recognized in advance that they would be guilty of

aggression if they committed any of the acts covered
by the definition.

510. So far as States not parties to the convention
were concerned, it would be a case of ras imnter alios
acte. They could legitimately consider that an act did
not constitute aggression even if it came within the
scope of the definition adopted in the convention,

2. THE EFFECTS OF THE CONVENTION WITH RESPECT
TO INTERNATIONAL ORGANS

511. This problem was the subject of a discussion
of principle in the Disarmament Conference, in con-
nexion with one of the possibilities contemplated,
namely, that the definition of aggression should be
embodied in a separate international instrument.

512. Mr. Politis, s‘p&iku? of the Act relating to the
definition of the aggressor drafted by the Cohn?grmce’s
Committee on Security Questions, said:

“. .. the Act was conceived as of universal appli-
cation. It was designed to become 2 general law for
all States. Nevertheless, it went without saying that,

121bid., 290th meeting, paragraph 41.

Mr. Abdoh did not say whether he contemplated the adoption
of the definition by an ordinary resolution of the General As-
sembly or by a convention. As, however, the definition of ag-
gression has been presented in the form of a proposal toage
voted on by the General Assembly, speakers are assmmed to be
referring to this procedure unless they state otherwise.

should it fail to command the acceptance of all
States, it would only be compulsory and its rules
would only apply in relations between the States
which had accepted it.””®

513, Mr. Eden (United Kingdom) voiced the fol-
lowing objections:

“But even on the assumption that the States rep-
resented at the Conference were free to adopt the
definition or not as they might see fif, the matter
still had a bearing on the J16:\:Jsii:in:::1 of all copntries,
for the object of the draft Act, according to its pre:
amble, was to establish the rules to be followed b
the international bodies respomsible for determir
the aggressor, and it followed therefore that ei
the States which had not accepted the definiti
would, when acting as members of any such y
which was dealing with a dispute, be compelled/ to
apply it, or the international bedy concerned would
find itself in the very difficult position where some
of its members were bound to apply the definition
while others were not.”* !

514. Mr. di Soragna (Italy) similarly said: -
“Nor did he see how it could be said that this Act
would not bind States which did not sign it. They

would even be bound to 2 very large extent. That
was, in fact, the difficulty.

“Of course, it might be said that States which
did not sign bore no responsibility, either for the
verdict or for the action to be taken. But that was
absolutely impossible, since there would be an ad-
visory body consisting of two kinds of members—
those who proposed to apply the principle of the free
hand, who would consider things as they were, take

. all details and circumstances into accoumt in deter-
mining the consequences of the acts committed, and
those who, on the contrary, had in their pockets the

. definition of the aggressor and had a ready-made

opposing conceptions be reconciled 28

1

decision in their minds. How could twe such /

515. Of course organs of an international institu
tion frequently have occasion to apply a treaty to whic
sometimes only a small number of the members of the
institution are parties. Mr. Politis drew attention to this
point and quoted the example of the Pact of Locarnc.*®

516. However Mr. di Soragna remarked in this
connexion:

“...but the case before the Commission was quite
a different one, The Act submitted to it contained no
rules on special questions affecting only certain
. specific States. It contained rules relating to a prob-
lem of quite general character: the determination of
the aggressor. A State could bardly risk baving to
accept a system under which it might, as a member
of an international organization, have to help in
determining the party responsible for a dispute and
to determine that nsibility, not on the basis of
special rules, but on the basis of a general rule which
it had not accepted.””

13League of Nations, Records of the Conference for the Re-
disction and Limitetion of Armaments, Series B, (Minutes of
the General Commission}, Vol II, page 500. :

1a7hid., page 513.

18Ibid,, page 551,

181hid,, page 516,

177bid., page 551,



517. Mr. Politis replied:

“He now received the answer: ‘Yes, but the Pact
of Locarno®® lays down special rules, whereas the
rules under discussion are of a general character . . .’

“, .. In what sense? In character they were general
rules, but they remained special rules in so far ag they
were only accepted by certain parties . . .

“If, therefore, two countries had concluded, within
the limits authorized by general law, special Con-
} ventions which, though binding upon themselves, did

Y not bind third parties, and if the application of the
4@ rules thus established gave rise to a discussion before
Rthe international organ, it appeared te Mr. Politis
an anachronism to say: ‘How do you expect the
nembers of the international organism, who are not
ontracting parties, to be able to apply these rules?’
A . the international organ and the members of which
"Neonsisted . . . had to apply rules accepted by certain
grties and to apply them solely in the relations be-
&en those parties,'®

i will be recalled that the Pact of Locarno, to which a
humber of Powers were parfies, invested certain powers
ouncil of the League of Nations. '

., page 556.

518. A definition of aggression enacted in a con-
vention would be binding on international organs only
in cases where States Parties to the convention were
involved; but even then there is some doubt whether
States not parifes to the Convention would have to
apply the definition to States Parties to the Convention.

519. Mr, Chaumont (France) said in this con-
nexion :

“, . . the Security Council would only be bound
by the definition in so far as its members were bound
by the convention,”?

520. However, the situation would be different, Mr.
Chaumont (France) believed, in the case of an inter-
national criminal tribunal. He stated:

“But if an international eriminal code, defining
aggression among other crimes, were to form part of
an international convention laying legal obligations
upon individual States or upon some special organ
. . . the organ appointed to apply the definition imder
the convention would be bound absolutely to apply
it."m

20 fficial Records of the General Assembly, Sixth Session,
Sizth Commitice, 283rd meeting, paragraph 33.

217bid., 283rd meeting, paragraph 33.
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