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INTRODUCTION

. A, TInclusion of the item in the agenda

1, fhe General Assembly, on 1 April 1953, adopted resolution 708 (VII), which
‘reads as follows: ‘ |

' "The Genersl Asgembly,

"Recalling the following provieions of Articles 100 and 101 of- the

Charter:
"1article 100
f‘l. In the performénce of thelr dutles the Secretery-General ard -
the staff shall not seek or receive Instructions from any government _
or from any other authority external to tne'organizafion. - They shall
| ' refrain from any actlon which might reflect on their posifion as ..
International officiels responsible.only to tﬁe Organization,
"tp, Each Member of the United Nations undertakes to respect the
exclusively international cheracter of the responailbllities of the
" Secretary-General and the staff and not to seek to influence them in
_the discharge of thelr responsibilitles. o
"tarticle 101 -
"1, The steff shall be appointed by the Secretary-General under
regulations established by the Genersl Assembly. ‘

"y
"13, The paramounf consideration in the employment of the staff

end in"the determination of the conditioms of service shall be the

. neoessity of securing the higheat sténda:ds of efficiency, competernce
end integrity. Due regard shall be pald to the Importance of
recrulting the staff on as wide a geographical basis as possiblef';
and . _ -

-"Having reviewed and considered the réport of the Secretary-General on

personnel policy, .
"1, Expresses its confidence that the Secretary-Generel will conduct

personnel p011$§ with these considerations in mind,
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"2. Requests the Secretary-General to submit to the General Assonbly
at 1ts eighth session a report on the progress made in the conduct and
develormeni of personnel policy, together 'with the comments of the Ad v:léory
Committee on Administrative and Budgetary Questions thereon; |

"3, Invites the Secretary-General and the Advisory Committee on
Administrative and Budgeta.ry'Q,uestions to éi.lbmit, after appropriate )
consultations with thu administrative heads of the specialized agencies )
their recommendations as to any further action that may be required of
the General Assembly;

"4, Calls upon all Members of the United Nations to assist the
Secretary-General in the discharge of his responsibilities as chief
edministrative officer of the United Nations."

‘The present report is submitted by the Secretary-General in accordance with the »
foregoing resolution,

2, An 1tem entitled "Personnel policy: reports of the Secretary-General and

of the Advisory Committee on Administrative and Budgetary Questions" was placed
on the provisional agenda of the eighth session (A/2416) by the Secretary-General.
The General Committee recommended in its reporf to the General Assembly (A/2477)
that the item te placed on the agende and should he referred to the. Fifth
Comnitteé ;3 these recdnmlend.&tions were adopted by the Assembly at its 435th-
plenary meeting on 17 September 1953,

4B. Consultation with heads of specielized agencies

3. In accordance with the above resolution, the Secretary-General, at meetings
of the Advisory Committee on Co~ordinetion on 7 October 1953, consulted with the
administrative heads of the speclalized agencles or thelr repmsentativesl

on the sﬁb;ject watter of the present report though not on its text, The
Secretary-General received a number of detalled comments on the propoeals.

b, The Secretary-General was pléased to note that the representatives of the

- specialized agencies were in general egreement with him on the basic objectives
to be sought and fuliy understood the reasons for his conclusions that a change
in the Staff Reguletions and en increese in the powers of the Secretary-Genseral,

1/ The administrative heads of the Universal Postal Union and the International
-Telecommunications Union were not present or represented at the meetings.
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subject to appropriate safeguards, were necessary to meet the administrative needs
of the United Nations. It was also agreed that it was desirable that there should
be as much uniformity in personnel policy as may be found pratlcable although the
personnel pollcies and procedures of each organizatlon mist be framed in the light -
of its own spec1a1 circumstances, including its constitution and the size,
composition and duties of its staff.,

5. The Secretary-General and the adﬁinistretive heads of the specialized agencies

found these discussions valuable and intend to continue them in the future as

occagion may arise.

C. Contents of the report

6.. The present report is submitted in accordance with the reqnests conbained in
both psragraphs 2 and 3 of the operative part of resolution 708 (VII) set out above,
Part I of the report contains the reccmmendations of theASecretary-General as to
"further action that may be required of the General Assembly" with respect to -
arendment to the Staff Regulations and of the Statute of the Administrative
Tribunal, and the reasons, arising out of "the conduct and development of personnel
policy," which have led him to make those reconmendations.

7; Part IT of the report deals with certain other developments of personnel '
policy which do not regquire amendments to the Staff Regulations, but which are
submitted to the Gemeral Assembly for its approval or for its information. These
developments include: progress in reviewing temporary staff; a new policy
concerning the appointmeﬁt of staff members; the question of terms of appointment

of staff ap?ointed for special service of a non-coﬁtinuous or purely local

character; and problems-arising out of the United States Tmmigration and Nationality
Act ef Eh‘December 1952, which requires that staff rembers who are not United States
citizens but who wish to retain iﬁmigrant status in the United States should execute
a waiver of certain privileges and immunities, An opinion of the Attorney General
nf tﬁe United States regarding this last qpestion is reproduced in annex IIT. |
8. The factuel developments concerning personnel policy since the date of the

last report of the Secretary-General on the subJect—/ are set out in the annexes

to the present report, but may be briefly Bumrarized here.

‘ ‘/Ex
2/ See Official Records of the General Assemblv, Seventh sessmnJ . \esieiﬁﬁPdP

LAt TE o R a1} C)P e AR (o 7
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9. The United States Executive Order providing for supplying of information to
the Secretary-Geueral concerﬁing United States citizens employed or Eeiné considered
for embloyment in the Secretariat was amended cn 2 June 1953 (armmex I, section Aj; .
the text of the Executive Ordexr as emended is set ocut in.the appendix to annex I).
As the result of.proceedings under the Executive Order, certain infoxrmation has
been received (annex I, section C), none of which, so far, refers to "reasonable
doubt" as-to the loyalty of & staff member, being a United States national, '
to his government, The Executive Order explicitly defines information transmitted
as intended for the use of the Secretary—Generél in the exercise of ™his rights _
and duties with respect to the rerscnnel of the mited Nations as set out in the
Charter and in regulations and decislons of the cbmpetent organs of +the United
Nations." ' ' , P
10, A United States Federal Grand Jury and two Sub-Conmittees of the United States
Senate have made further investigations concerhing present and former staff members
of the United Nations (amnex I, section B). During the investigations since

the date of the last report on personnel policy only one person then a staff member
invoked the privilege agéinst self~-incrimination, This staff menber was later
terminated and brought a case before the Adminisgtrative Tribunal;: thé Tribunal ,'
rendered Jjudgrents in her favour (Judgments Nos, 38 and b, AT/DEC/38 and hl).(
11, Certain governments of Member States, other than the United States, have also -
tfansmittgd information to the Secretary-General sbout staff members who are their
nationals, This information, like that received from the United States, may '
provide reasong for further inquiry by the Organization itseif.

12, The Administrative Tribunél, on 21 August 1955, rendered Judgments in twenty-
one cases concerning staff members of United States nationality who had appealed
'against their termination or dismigsal, In eleven of these cases the Tribunal
decided in favour of the apblicants, awarding compengation in seven cases and
ordering reinstatement in four others. The Secretary-General in the exercise of
his powers under article 9 of the Statute of the Tribunal, declined to reinstatel
- the four applicants and, consequently, on 13 October 1953, the Tribunal rendered
Judgments awarding cqmpensatioﬁ in these cases. A summary of the awards in all
twently—five_judgments, together with statements of the main principles,of'the

Judgrents is contained in annex II. U
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PART I. RECOMMENDATIONS OF THE SECRETARY-GENERAL MADE IN FURSUANCE
OF PARAGRAPH 3 OF GENERAL ASSEMBLY RESOLUTION 708 (VII)

Chapter I. FProblems of Integrity, Conduct and Suitability of Staff Members

A. General approach to problems presented

(i) Background
13. General Assembly resolution TO8 (VII) of 1 April 1953 requested the,Secretary-
General to submit a report on the progress made in the conduct and develéﬁment of
: personnei policy and invited him to submit recommeﬁdations as to any further action
thef might be required of the General Assenbly. These reqpeete'were made in the
light of the issues of policy which had been discussed at the last session of the
General Assembly, and also with a view to issues which might develop subsequently -
in particular, in regard to information received from governments and the recent
Jjudgments of the Administrative Tribunal -~ which are summarized in annexes I and IT
of the present report. , '
1&. Irrespectlve of this request and invitation, I considered it one of my first
duties as Secretary-General to review the administrative system and the rules
-'applying to service in the United Nations. In the course of this review, I found
that the present Staff Regulations suffer from ambiguities and omissions, which
~meke certain revisions essential. My proposels are influenced. by experience gained
during my own term of office, as well as that of my distinguished predecessof.
They are, however, based on considerations of & general nature, and they are in no
way adjusted to specisl circumstences prevailing et a particuler time or in
relation to a perticular country. '
15. The princiyples of the Charter relating to the Secretariat form the foundaetion '
for personnel policy. On the part of the staff these principles require a full
acceptance of the discipline imposed on an international secretariat by its.
special status. As . -for the Secretary—General; they impose upon him the
respohsibility for maintaining the high standerds required by the'Charter; so as to
assure the Member States not only of thelcompetencé gnd efficiency of the staff .
but also of their impartiality and integrity. Finaelly, these principles require
recognition of the independent authority and responsibility'of the Secretary-
‘eneral for the administration of the staff, in acco;dance with the Charter and the

gulations adopted by the General Asgembly, ™
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16. The concept of a permanent civil service was adopted by the Organization:in
its earliest days and repeatedly affirmed. In the interest of both the
independence of the Secretariat and the quality of its members, it was considered
essential that the sfaff should enjoy the maximum practicable security of e
career service based on permanent appointments. If vas not found advisable to
. delay the tremsition to a full-fledged career sefvice in order to allow
accumulation of wider experience in dealing with the special problems of an
international civil serfi;é. The trangition may be said to have taken place on a
triasl and error basis, and certain obvious risks were accepted in order to achieve
a satisfactory degree of stability as rapidly as possibie.
17. The direction of the efforts is reflected in the restrictively formulated
grounds for .termination of permsnent appointments and in the legal protection
given to ataff menbers of the United Nations through the early institutlion of en
Administrative Tribunal. : .
~ 18. The holder of a permenent appointment can be terminatéﬁ only for specific
reasons aefined in the Steff Regulations. These reasons, set forth in Staff
Regulation 9:1 (a), 1imit the power of the Secretary-General to terminate a
permanent appointmeﬁt to cases of unaatisfactbry service or where a post is
abolished or where, for reasons of health, an employge 1s incapacitated for
further service. Finally, the Secretary-Genersl is empoweréd, under Regulations
10.1 and 10.2, to dismiss a member of the staff .for misconduct.
19. 1In inteipreting the terms "unsatisfactory service" or."miacondugt", the
Secretary-General should be guided by the provisiohe of Article 101 of tbé ‘
Chérter, which states that "the peramount consideration in the employment of
. the staff ... shall be the necessity of securing the highest standards of
efficiency,‘competence, eand integrity." He should also be guided in matters of
conduct especially by Staff Regulation 1.k which provides: . '
"Members of the Secretariat shall conduct themselves at all tlmes

in a manner befitting th61r status as international civil servants.

They shall not engage 1n any activity that ia incompatible with the

proper discharge of their duties with the United Natioms. They shall

avoid any action and'in particulaxr any kind of public pronouncement'which

“may adversely reflect on their status. While they are not expected to

give up their national sgentiments or their political and religious cons

~~
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they shall at all times bear in mind the reseryé and tact incumbent

upon them fy reagon of their international status.”
20; There is room for doubt concerning the implementeﬁion of the relevant Staff
Regulations in the light of the Charter provisions. The task of interpreting in
" specific cases the reciprocal rights and duties of the Organization and of staff
'members has been entrusted primarily and principally to the Secretary-General,
but appeals may be brought by staff members to the Administrative Tribunal, whose
competence is defined by the terms of its Statute.
21. Recent experience shows how the Administrative Tribunal, applying tests of
legal interpretation to the present Staff Regulations, may find that the
Regulations do not permit fhe Secretary-General to terminate staff members in cases
in which he considers that they have failed to meet the standards required by’
' these Regulations, interpreted in the light of his obligations under the Charter,
and thet consequently termination of their aprointments is indicated and legally
Justified.
22. The situation illustrates the main conclusion referred to at the beginning
of my gtatement: +that the present Staff Regulations call for reconsideration.
In my Judgment, the objective of such a reconsideration should be to revise the
Reéulations in the Iight of the Charter, so that they will provide a just and
legai foundation for sound administration, taking into account the equal importanee
of the independence of the staff and of the effective functioning of 'the

Organization.

(ii) Political activities by staff meubers

23. Perhaps the most obvious need for clarification or amplification concerns
political activities of staff wembers. In contrast to activities of a subversive
or otherwise criminal nature, it is, of course, normally considered a right of
citizenship, and at times even a duty, for a person to engage in the political

1ife of his society. .

24. Such participation in itself, of course, cannot be gaid to "reflect
unfavourably" on a staff member. Even less can the fact that a staff member
engages in politicel activities be regarded a priori as "unsatisfactory‘servicev or

%fconduct". Cn the other band, the special nature of international service, the

N
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often highly delicate relations of the Secretariat with the governments of Members,
and similar circumstances may make it most inadvisable for an international eivil
servant to eﬁgage in political activities. In a particular case, for example, it
may be obvious to the Secretary-General that certain "political activities of a
staff member impede or frustrate the proper working of the Organization because
those activities cast doubt on the neutrality and independence of the staff in
relation to domestic controversles in a Member country or with respect to
dlfferences between Member countries.
25. The Secretary-General, being the organ of the United Nations responsible for
edministration, shoula have the right to exercise his Jjudgment in these matters,
though, of course, this should always be done in a way free from arbitrariness and
digcrimination. This is necessary in order to permit bim to meet his responsibility
for the maintenance of the Charter standards and the impartiality of the staff. A
staff wember may consider his political activities appropriate to and consistent
with hig international status, and may, for that reason, be unwilling to accept
the Jjudgment of the Secretary-General to the cgntrary. It is my considered view
that the sound operation of the Crgasnization requires tbat such & staff member
choose between contincing his political activities or remaining an employee of the
United Nations. ' ' '
26. However, the right of the Secretary-General, in spite of its backgrcund in
Article 100 of the Charter, to place such a choice before an employee is, under
the present Regulations, at best doubtful. This is a weakhese in the present
gystem, requiring a clarification which would give expression to the right of the
Secretary-General to decide whether or not certain political activities are |
compatible with an employee's international status.. T have reached the conclusibn
that, for this reason,\%here should be added to the Staff Regulations an explicit

statement that polltlcal activities, apart from the civie right of votlng, shall be
' prohibited, unless otherwise authorized in accordance with Staff Rules issued by
the Secretary-General.

It is impossibie fully and in detail to spell out in a legal text what
Aific activities are to be considered "political", in the sense of the proposed

ulation. This difficulty is especially cobvious at the present etage, before the
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métter‘has been sufficiently Btudiea and experience gatbered. The reguletion on
this subject must,be formulated so as to furnish a generally appliqable legal
standerd in a world of widely differing +traditions and political systems. The
fact that the proposed regulation leaves - and necessarily must leave - thel
responéibility for its implementation to the Secretary-General raises, however,
questions of controls, including that of the position of tke Administrative Tribural,

to which I shall revert at & later stage of the present report.

(iii) Integrity of staff members

28. A second conclusion drewn from ny study of the present rules concerns the
atandards of integrity which should govern in considering the fitness of employees
of éhe Organization.

29, As alfeady_mentioned, the Charter indicates "integrity" as one of the basic
conditions for employment. The full sense and all the impliéations.of'the word
"integrity" as used in the Charter.— obviously with referenée to certain generally
accepted moral standards = is not covered by the phrases "unsatisfactory servicé"
or "misconduct", as used in the Staff Regulations and interpreted bf the
Administretive Tribunal. '

30. It is eaey to find exemples which would illustrate this discrepancy. It may
be discovered that, prior to employment with the United Nations, a staff member
committed an offence or other act reflecting so unfavourably oﬁ his cbaracter as
reasonably to deprive him of the confidence of his superiors and of the Secretary-
General which is nécessary in the interest of the service. Nevertheiess,'if the
act took place prior to employmeﬁt, it cannot be tfeated s "misconduct" or
l"unsatisfactory service" under the present regulations. The Secretary-General, in
such a case, should not be barred from taking action required by the Charter, on
the basis of his determinatlon of the staff member's lack of integrity. Such
action would obviously be just as.much in the intetest of the staff as of the
Organization. | \ |
51. Another example of lack of intégrity might be the case where é gtaff membe” -
in a situation relevant to his obligations in that capacity - seeks to safeguﬁ
his purely personal interest despite his knowledge that by so doing he causes rx

and substantial harm to the Organization. If he finds himself in a position wt

1
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his duty and his iptereét conflict, he should éither subordinate his.perﬁonal
interests or leave the Secretariat. ' ‘ o
32. In this case, too, it is doubtful whether the present rules would permit
the Secretary-General to take the neceassary action. This uncertalnty calls for
a review of the Regulations since it creates e situation in which a conflict
between the Secretary-General and the Administrative Tribunal would be likely to
arise bedause of the present ambiguity in the legal situastion. The Secretary-
General is in duty bound to seek to carry out the‘réquirements of sound
administration .to the fullest extent which the Staff Regulations seem to permit in
the light of the Charter. The Tribumal, on the other hand, would necessarily have
a different perspective and might, from its angle of inferpretation, arrive at a
.contrary conclusion. |
33. The breeding of such conflicts between the administrative and strictly legal
approaches should be avoided by a proper amplification of the Staff Régulations as
to the grounds upon which the Secretary-General may terminate employment. This
should be done wbdllylin accord with the letter and spirit of the Charter. By
specifying lack of integrity as a ground for termination, the ambiguity would be
eliminated in full conformity with the provisions of the Cherter.
3Lk, GSpecification of lack of 1ntegrity as a ground for termination would put on
the Secretary-General the responslbillty for a partly discretionary interpretatiom,
" comparable to that referred to above in connexion with the broad proscription of
.ﬁpolitical activities". It goes without saying that in both cases his decisions
must rest upon established facts thoroughly evaluated by him. The conclusions to
be drawn from the established facts must reflect his own opinion as to their weight
and their effect upon the requirements of sound administration. He must formulate
and apply principles which énsure that his deéisions in specific cases restlfirmly
upon unbiaesed non-discriminatory considerations, consistently appiied and whol;y-
free from arbitreriness.. '
35. Hias personal judgmeﬁts in interpreting ard applyiug-to specific casgs’the newly
fo;mulated grounds for termination lie within his normal area of responsibility
under the Charter as chief administrative.offiéer of the Organization. These

Judgments would lead, step by step, to the development of a body of principles.
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Hig decisions would be subject to review by the Administrative Tribupal which also
in these new cagses would act with all the competence vested in it under the ‘
Statute. It thus would have authority to assess certain facts, to interp;et the
legal provisions applying and to determine whether a decision of the Secretary-
Genefal rests upon reguired procedures and whether it reflects bias, discrimination
or arbitrarinegs. The Tribunal may, on the other hand, be expected to accept his
interpretations end evaluations as to what cons%itutes "lack of integrity" or
"political activity", to the extent that they obviously involve considerations of

administrative policy which are not open to a review of a strictly legal nature.

(iv) Reviev by the General Assembly of the principles of interpretation

36. Requirements of orderly administration and the necessity of meeting the
standards of the Charter thus lead to the conclusion that the present rules should
be clarified or amplified in the two respects I have méntioned. The specification
of new grounds for termination automatically widens the field where the Secretary-
General would be entrusted with responsibilities for interpretation of standards
established in the Staff Regulations. As already indicated such interpretation
includes elements which necessarily fall outside the framework of the strictiy
legal considerations appropriate to the Administrative Tribunal.

37. A development along the lines suggested would in no’way involve a revision of
the sphere of legél competence of the Tribunal and thus the legal protection given
a staff member would remain ﬁnchanged. However, the widening of the
responsgibilities of the Secretary-General in a sphere which cannot appropriately,
to its full extent, be subject to review by a tribunal confined to strictly legal
criteria, already in my view directs attention to the desirability and possibility
of supplementary forms of control, adapted to the specific nature of the decisions
4to be reviewed.

* 38. 1In the constitutional and legal traditions of a great number of countries, the
: form of control normally exerted upon the chief executive (where strictly legal
eriteria are inapplicable) is what may be called s parliamentary one.

39. In the United Nations the closeét analogy to such parliamentary control would
'be an arrangement by Which_the General Assembly would have opportunities of

discussing the principles -applied by the Secretary-General in his interpretation of
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the proposed'new grounds for termination to the extent that they are not of a
nature which puts them under the contrel of the Tribunal. If the proposals made
in the present report are adopted, I would eonsider such a review of principles of
interpretation by the Generasl Agsembly as a step in the right direction in the
development of a balanced and sound congtitutional and legal system in the United
Nations aﬁministratidn. ‘

‘40. As principles are evolved by the Secretary-General through his edmimistrative
interpretations of the newly specified grounds for termination, these principles
should be brought to the notice of the General Assembly. fbis will'be the case
next year in comnexion with the consideration of a pending report from the
International Civil Service Advisory Board, and again-when the procedures suggested
here have been tried for = suitable period so that an attempt can be made to

translete into a legislative text the principles thus far evolved.

(v) Action in the interest of good administration

41. What I have said sbove does not exhaust my conclusions as to the development
of the present Staff Regulations in the lighf of the needs of soﬁnd personnel
policy. The foregoing proposals embody the minimal pfogramme I consider necessary
to enable the Secretary-General to fulfil hielduties under the Charter as regards
the stendards to be maintained by the Secretariat. I do not belleve that these
proposals, standlng alone, will do the whole job that needs to be done.

42, The gap left in the present formulation of the rules by reason of the omission |
of "integrity" as one of the standards for employﬁent established in the Charter
would be filled by'the pfoposal I have made azbove. However, it must be noted thgﬁ

—
~,

a finding of "lack of integrity” carries a serious implication of moral fault,
which calls for such a restrictive implementation as makes it likely that, in
practice, a diserepancy between the obligations of the Secretary-General under the
Charter and his powers under the Staff Regulations would remaini: That may be the
case also for other reasouns.

43, For example, evidence may come to hand of conduct of a staff member
demonstrating a gerious lack of balance or Judgment . Although the standards of the
Charter must be censidered as covering also such a case, it way be unJustlfleq to

decide on termination with lack of integrity, or misconduct, or unsatisfactory
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gervice as the reagon given. It is the clear duty of the Secretary-General not to
gtigmatize a staff member in controvérsial cases. A broad interprétation of thé_'
term "integrity", as of the terms "unsatisfactory service" or "misconduct", should
be avoided. The Secretery-General may, therefore, in cases of the kind referred to
here, easily find himself barred from taking terminajion action in ébite of his
conviction that such actlon would be in the interest'of good asdministration, as
defined in the Charter. This gap would nof be closed unless the Secretary-General
were clearly given the right to terminate appointments when such action is in -
accordance with the standards of the Charter and is called for in the intereqt of
the good administration of the Organization. - A provision to that effect would
enable the Secretary-General to interpret narrowly the criterion of "integrity",
restricting its epplication to morally objectionable attitudes or actions. His
interpretation of the term may be reviewed by the Tribunal to the extent that it
involves considerations open to a strictly legal review. So may his use, in
accordance with the Charfer,of the powers given to him in the interest of good
administration.‘ ' '

b, Tn line with these considerations i am proposing that, in addition to an
amendment to Regulation 9.1 (a) authorizing termination of a permenent appointmént
if the Secretary-General determines, in accordapcg'with the ‘standards prescribed
by tbe Charter, that 8 staff member has shown lack of integrity, there should alseo
be a provision for termination in the interest of good administration of the
Organization, where such a termination is justified under the stendards of the
Cla;ter. This additional provision obviously limits the considerations relevant.
~%o tbe decision to terminate to reasons relating to the internal working of the

" Becretariat or to ite independent and impartial gtatus.

45. I would have hesitated to suvgest such an amendment if I had not, 1n any event,
concluded that a widened parliamentary review of the principles applied by the
Secretary-General in his implementation of the Staff Regulations would represeqt a
natural development. I am confident that the possibility of such a review provides
an added safeguard against arbitrariness, supplementing the control/by the Tribunal

in a way which justifies the grent of broader suthority to the Secretary-General.
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46, As this third new element in the Staff Regulations would mean that the
Organization assumes the right- in its own interest in exceptional cases to
terminate with reference only to the needs of godd administration, it seems
appropriate that the Secretary-Gereral should te given the power to pay an
indemnity to the person concerned if he finds that the circumstances call for
it., Such paymwent would, of course, not prejudice such rights as tke staff
rember ray have under the Statute of the Administrative Tribunal, This
suggestion has a wider application which will te discuassed lééer in the present

_ report. ‘ ' ’

47. The proposed clarifications and amplifications of the Staff Regulationas
ray be considered as specifying eleméﬁts important to' the character of

perranent appointrents in the United Nations. The development of the status

of permanent service suggested here involves, however, only a shift of eu@hésis /
from the present provisions of the Staff Regulations to the provisions of the
Charfer, which thus will be more adequately reflected In personnel policy and -
in the reviewing of that policy by the Administrative Tribunal and by the |
General Assenbly. To the present legal safeguards for the staff, which are
automati;ally exténded to cover'also the new cases, supjiémentary safeguards

‘are at the samre time added,

(vi) Additional arrangements

48, I favour additional modifications in the present administrative system
in the interest of the staff, I am not yet ready to place before the !
Assembly definite prbpoeals. These are now being studied in the Secretariat,
But I wish to indicate the main lines which, in my view, should be followed
in the interest of orderly procedures.

hé.} First of all, I congider it essen#ial that-the stan@ards on which the
Sécretéry-General intends to base his decisions should be announced as fully
as possible for the guidence of the staff., This can be done at present only
to a very limited extent, since the work of the Intermational Civil Service
Advisory Board is not yet completed and their report on the matter'is not
likely to be submitted until next spring., The report and recommendations of
the Board will have an important bearing on this whole problem and on the
policy of the Secretary-Genmeral, I do not Intend, by establishing.definite

ptandards at this stage, to prejudge the work of the Board, nor the declsions
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that may be taken by the General Assembly on the basis of the recomxen@étions
submitted, Subject to this, however, I shall endeavour to define, as far as
circumstances permit, the principles upon which I shkall base my decisions,

50. A further arrangement which the Secretary-Gereral is entitled to nake

and which I intend to put into force is the setting up of procedures whereby
staff members way, if they desire, place on record any statements, evidence

or inforration which they consider relevant regarding charges méde against
them. This would place at the disbosal of the staff an arrangement whereby
staff members could put’ on record before an independent body of equals what
théy ttemselves conslder to be tre facts of the situation, It 1is, of course,
éornally oren to a staff member to give ‘his version to a supervisor or,
ultirately, to tke Secretary-General, but this procedure is not always the
most satisfactory for either of the parties concerned. Tbe\Secretary—Genefal
1s tke official who has to reach decisions and for that reason should not at’ g
the same time have another function in the procedure. - '
51. The arrangement planned would mean that a staff mwember voluntarily could
complete or perfect his version of the record upon which the Secretary-General
bases his decision as to the action to be taken. It would ensure that the
Seqretary-General would have before him all the evidence considered relevanf
by the staff membqr cohcerned. The body contemplated under this arrangement
would not be entitled to draw any conclusions, nor to make recommendations;

it would be authorized to question the staff member only to c;arify the
information reported by him.

52. The procedure would not in any way duplicate other arrangements which form
part of the administrative procedure -of the Orgénization, nor would it be in
conflict with arrangements for hearing or investigation which may be wade by
Member States.

53. 4 third new safeguafd would aim at making it easier for the employee to
get qualified legal counsel before the Administrative TriBunal., The suggéstion
" at present under study is that under the aegis of the Administrative Tribunal
a parel of qualified lawyers migpt te set up from which the Tribunal, at the
request of an applicaht, if 4t finds 1t appropriate, would assign one uenber
vto serve as legal counsel to the applicant. The applicant would, of course

te free to choose any other legal counsel ke might wish. However, if thg
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applicant used one of the members of the panel indicated by the Tribunal,
arrangerents would be made to have part of the cost of the legal services
. defrayed in such a way a8 to enable the employee to afford the most competent

legal assistance. .

(vii) Conclusion

54, 'To sum up the suégestions outlined in this general presenfation, they

ére designed as a whole to do two things. On the one hand, they would give

the Secretary-General certain clearly expressed powers, matching his

obligations as defined in the Charter. On the other hand; this éevelopment
would be balanced by checks on the Secretary-General and fuller protection

for the staff., Thus, the decisions of the Secretary-Genmeral would remain
subject to review by the kdmiﬁistrative Tribunal to the full extent of its
present legal suthority, but to this woéuld be added the poséibility of a
.review by the General Assembly of the principles developed in his implementation
of the standaras specified in the Staff Regulations,

<55, It is my conviction that these steps will tend to establish a sound
balance and relationship between the interests of the Organization on the
' one hand and the interests of the staff on the other, The added possibildties
which these suggestions provide for a constructive development of administrative
policy will, in my judgment, contribute to the growth of the Organization as

an ingtitution possessing a qualified and independent international Secretariat.
56. This approach, which must necessarily be tentative in some of its aspects,
should result in the development of a set of principles and procedures better
adapted to the needs of the Organiiation than those now existing, I am
confident that the numbe r of staff members that may be affected by the proposed
regulations will be very limited; in the future, the appointment policy
suggested later in, the present report will provide an added safeguard ageinst
developzents calling for a wider applicaﬁion of those régulétions. This,
however, does not detract from the imporiance of the new arrangements.

57. I believe that the new regulations, especially in the beginnihg, wili

havé té be implemented with great caution, in view of the lack of sufficient
experience and in view also of the fact that the development of standards to

be applied is still at an early stage. There is a special obligation on tle
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Secretary-General to apply them with restraint, as any decisions which are not
based solidly on firm principles and a correct evaluation of facts would ;mpair

.the necessary confidence iﬁ the Administration end would thus vitiate the basic

purposes of the proposals.

B. Proposed emendwents to the Staff Regulations

(1) Proposed amendrent to Staff Regulation 9.1(a) regerding termination of

perranent appointments

- 58, The following additional parasgraph to Regulation 9.1(a) is proposed:

"The Secretary-General may also terminate the appolntment of a staff

member who holds a permanent appointment: .

L) If the conduct of the.staff rember indicates that the staff
rember does not meet the high standerds of integrity required
by Article 101, paragraph 3, of the Chartér;

"(ii) If he learns of facts, anterior to the'appointmentvof the staff
rember and relevant to his administrative suitebility, which,
if they had been known when tha staff member was appolinted,
sﬁould under the standerds established in the Charter, have
precluded his appointment; or ' B

"(iii) 1If such action would be in the interest of the good
administration of the Organization and in accordance with the

. standards of the Charter. '

"No termination under this paragraph shall take place until the matter has
been considered and reported on by a special adv1sory board appointed for that
purpose by the Secretary-General." ‘ '

59. It is difficult to give any precise deflnition to the term integrity, but

- there are generally accepted moral standards which should apply. Integrity must
be Jjudged on the basis of the whole conduct of the persop concerned. A lack of
integrity can be shown by acts of various types, for example, offences agalnst the
law which involve dlshonesty or untruthfulness, or acts which, though not criminal,
show & lack of problty or fidelity. Examples of acts of the latter type would be
acts by a é%éff member involving a violation of the oath which he has takgn‘tdfthe_

United Natione, such as the act of receiving or soliciting favours to influence
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him in his dufiES. On the other hand, the term integrity and the term loyalty, as
often applied in the politicai sphere, do not cover the same set of éonsideration%
although, of course, in a case of contested "loyalty", acts might come to light
which indicate =a léck of integrity-as‘an independent fact.,

 60. The.suggested text of sub-paragraph (i) would permit the Secretary-General

to téke action, in accordance with the standerds of the Charter, on the basis of
facts concerning a staff member’s coﬁduct even before his employment by the |
United Nations. It may be discovered that in the past a staff member has
committed acts which seriously reflect also on his present integrity; he may,

for éxample, have committed & universally recognized offence or some act which,
while not criminal, clearly shows & lack of probity. On the othér hand, a staff
member ‘s later conduct and attitude may show that, whatever his'past conduct,

he now meets the highest standards of integrity. It should be stressed that the
judgment to be made is always one regarding the staff member's present integrity, .
and that, thus, past conduct can only be-evidentlary. " |
6l. Sub-paragraph (i1) covers a different problem from the one just referred to.-
It-envisages cases where an appointment has been given on the/basis of incomplete
knowledge of the personal record of the applicant. When the new infqrmation
refers to fqéts relevant under the standards of employment established in the
Cherter, termination may be indicated without direct reference to the present
situation. Such is the case in the situation especially envisaged in this
provision, where the applicant himself:wilfully has given false'dr incomplete
information. It is ciear from the suggested text that the standards applied in
‘the decision must be such as were recognized at the time of the appointment.

62. A special problem, which'may be dealt with in this context, is that of
alleged éubversive activities on the part of staff meﬁbers. The term "subversive
activities" is sometimes used loosely to.cover a wide range of activities; it may,
howavér, properly be defined as was done in "the last report of the Secretary-
General on personnel policyQ{ that is, as "activities directed towards the
overthrow of a government by force, including consplracy towards such overthrcw"
and incifement and advocacy of it'". It is beyond doubt that such activities, if
carried on by a staff member during the period of hls employment by the Unlted

2_/ See Official Records of the General Assembly, Seventh Session, Annexes,
agecnda itm 75, page 15, document A/2564, paragraph 97.

N .
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Nations, are grave violations of the standards of conduct gpplicable to staff
members, and should lead to discharge. If such actions were carried on before
employmént by the United Natioms, and if they consisted of serious and generally
recognized offences such as esplonage or sabotage, they will normelly reflect on
the present integrity of the staff menber concerned. If there is such a
reflection on a staff member holding a rermenent appointment, the matter might
be dealt with under Staff Regulation 9.l(a) amended as suggested above.

63. If, exceptiomally, such activities engaged in by a staff member before his
employﬁent with the United Nations spould not reflect on his present integrity,
and if there is no indication that during his employment he had engaged in
subversive activities, action would not appear justifable. As already indicated,.
lack of integrity should under no circumstances be imputed without adequate
evidence to support it as a fact of the bresent, in the light of United Nations
_standards.

6L4. The conclusions of national authorities coﬁcerning activities by staff
members are, of course, not binding on the United Nations, which must appply
-1ts own standerds. Obviously, however, national findings of fact, arrived at

in accordance with generally recognized requirements of due process of law,

are entitled to weight.

65. The last report of the Secretary-General on personnel policy introduced in
the discussion of the problem of past subversive activi%ies by staff memﬁers the
eriterion whether the person concerned could be reascnably believed to be "likely
to engage” in such activities. This criterion, from a legal point of view, is
open to the objection that it involves a judgment as to what may be anticipated
in the future. The notion of a consideration of past activities in terms of
future possibilities should be discarded. The only sense in which the assumed
likelihood may be of relevance should be covered by the standard of integfity
required by Article 101l of the Charter and thus considéred in the light of the

. rules concerning present suitability generally applied.

€6. Sub-paragraph (iii) deals with an area of personnel administration where
special difficulties in acting on the basis of defined standards come into play.
The' general considerations which have led to the proposal have been set out in
the preceding section of the present report. This sub-paragraph wcﬁld give to
the Secretary-Generai powers, as to the maintenance of high.adminiéﬁrative

standards of fitness for employment, commensurate with his responsibility in +»

/
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respects under the Charter. The criterion of "good administration", combined
with the reference to the Charter, is intended only to cover this neéd, excluding
decisions based on considerations of alleged or presumed political interests of
tﬂe Organization. Obviously, however, the relevant standards of the Charter
include also those defined in Article 100. The Secretary-Generdl would have to ,
be the judge of Wwhat constitutes the'interest of good administration”. His right
of éction under this provision is sgtrictly limited by the letter and spirit of %be
Chartér and subject to appeal to the Administrative Tribunal to the full extent
that legel considerations can apply. '
67. A spécial provision, in the interest of staff membérs, is incorporated in a
sub-paragraph of the proposed amendment. This sub-paragraph provides that
términations are to be made only after cbnsideration by a special advisory board

appointed for the purpose by the Secretary;General. .Naturally; the staff should

be properly represented on this board.‘

(1ii) Proposed amendment to Staff Regulation 1.k relating to conduct reflecting

on integrity, independence and impartiality

68. It‘is proposed to amend Staff Regulation 1.4 as follows::

"Members of the Secretariat shall conduct themselves at all times
in a manner befitting their status as ihternational civil servants.
They shall not engage in any activity that is incompatible with the

_ proper discharge of their duties with the United Nations. They sheall
avold any action and in particular any kind of public pronouncement

which may ddversely reflect on their stafus, or on the integrity,

independence and impartiality which are required by that status. .

While they are not expected to give up their national sentiments or

their political and religious comvictions, they shall at all times

bear in mind the reserve and tact incumbent upon them by reason of

their international status."” ' : ' SIT
69. It has already been emphasized that integrity, complete impartiality and 1!
independence from any suthority outside the United Nations in the performance .;;j'
‘of their duties are vital requisites for staff members. The above amendment is,fa
not intended to alter the meaning of present Staff Regulation 1.4, but onlyvto-'z

meke it more explicit and to give further clarification concerming thé.types of
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action by United Netions staff members which mey adversely reflect on their status.
70. One problem in' this connexion is the use by a staff member of the privilege
against self-incrimination in an officlel national inquiry concerning subversive
activities and related matters. Such use of the privilege is a constitutional
right in sore countries and, consequently, it may be inappropriate to consider it
as a ground for disciﬁlinary action. However, the invocation of the privilege in
an official inquiry concerning subversive activities must be recognlized as a
serious matter, sinece it may give rise to doubt as to the staff member's integrity.
Under certain conditions, it may be considered as incompatible with the status of
an international civil servant. But a conclusion to the effect that the staff
member should cease to serve in the Secfetariat because'qf his invoking the
.privilege, cannot be drawn without further investigation. It can be reachea only
after investigation of the circumstances; the staff member should be given an
opportunity to present his side of the case and -to inform the Secretary-General

of the reasons'why he invoked the privilege. If this investigation gives an
expianation of the action which removes its unfavourable impiicattons, termination
is not Justified on the basis of the standards proper to the United Nations.

Tl. A special problem which can be dealt w1th by a nev staff rule and which does
‘not require an amendment to the Staff Regulations, is that of criminal activities
on the part of staff members. The Secretary-General intends to provide in a new
staff rule, issued under Staff Regulation 1.4, that any staff member who is -
-errested indicted or Summoned into court as a defendant in a criminal proceeding,
or convicted, fined or imprisoned for the violation of any law (excludlng minor
traffic violations) shall report that fact to the Secretary-General. '

T2. The standard of conduct applicable to staff members is more exacting then
ordinary legel standards. A conviction by a national court will usually be
persuasive evidenee of the commission of the act for which the defendant was
prosecuted. And acts which are generally recognized as offences by mational
criminal laws normally will be violations also of the independént standard of
integrity developed by, and proper to, the United Nations. However, the
Organizetion must remain free to take no account of convictions of staff members
for trivial offences or for offences which are generally held not to reflect on’
integrity, or of convictions made without observance of the generally recognized

requirements of due process of law.
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(1i1) Proposed amendment to-Staff Regulation 1.7 relative to political .

activities on the part of staff members

73. It is proposed to replace the present Steff Regulation 1.7 with a new
provisioﬁ reading as follows: .
"Unless otherwise authorized in accordance with Staff Rules

issued by the Secretary-General, staff members shall not engage

in any political activities outside the scope of their officisl

duties, other than voting."
Th. Staff members should obviously not take part in political campeigns, or in
political canvassing or management. This covers also, for example, public
statements on issues of a political chéractér, qutside.the scope of their official
funetions. The proyision recognizes the principle‘that in certain areas of
activitiqs, legitimately open to the ordinary citizen, the international .civil
servant can play no part, or only a limited part. Sore types of political
activities cannot advefsély affect the United Nations; +this might be the case,
for q;ample, with purely local political activities not_involviﬁg.issués Qf more’ =
, than local interest, such es service under ordinary conditions on & school board
or town couﬁcil. Similar considerations are applicable in céses of organizatioﬁSE
wﬁibh pfimarily are 6f s non-political character - for exémple professional or
philanthropic associations; ' '
75. It is t00 early to define in detail the imp}ementation of the prohibitioh,
- which must be left to be worked out in practice by the Secretafy-General.
76. The provision, of course, has no retroactive implications. Previous !
activities are of significance only if they should refléct unfavourably -on the
staff member's present integrity or administrative suitebility under the standards
»estéﬁiished by the Charter. '
77.';Iﬁ the .implementation of the provision the staff member's rights to his

religious or political convictions should be fully respected.

(iv) Proposed amendment to Staff Regulation 9.3

78. It is proposed to add to the present Staff Regulation 9.3 a new provision
reading as follows: i
"The Secretary-General may, when he considers if\gustified,

pay to a staff member terminated under Staff Regualtio§'9.l (a)
T o

!
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an indemnity péyment twice that which’would otherwise be payable

under the Staff Regﬁlations.”

" 79. Where a staff member, having a permanent appointrent, is terminated in the
interest of gbod administration under the propoéed amendrent to Staff Regulation
9.1 (a), it is suggested that the Secretafy-General,should be authorized, qﬁen he
considers it justified, to pay a higher'indemnity than the one otherwise payable
under the Staff Regulations. In those exceptional cases where no other specified
reason is given fo% termin;tion than the interest of good administration,.it may
in most cases prove fair that such special indemnity should be pald to compensate
for the abrogation of a permanent appointment. Such an authorization éiven to
the Secretary-General to provide for compensation obviously should in no way
prejudice the staff member®s right of apreal or the Administrative Tribunal's

competence to grant a higher compensation than that decided upon by the Secretary-

N

General.

80. However, such reasons as would apply in these cases may call for similar

| powers for the Secretary-Genmeral also whefe éermination is found necessary.because .
of the abolition of posts or for reasons of health. The plans for a streamlining
of the administration on which I intend toc report later to the General Assembly,
may meke this problem more important than it would otherwise have been.

I therefore have found it justified to suggest an amendmént to the Staff
Regulations gi?ing the Secretary-General the authérity proposed., without

limitation to cases of termination in the interest of gdod adminiétration.

r

P, N
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Chapter 1I. Rev1sion of article 9 of the Statute of the Administrative
Tribunal

81. The Secretary-General, following the judgments of the Administrative Tribunal
on 21 August 1953, has reviewed the Statute of the Tribunal. Iq:the light of
past experience he is of the opinion that it would be desirable for the General
Assembly to consider at its eighth sesslon the revision of article 9 of the
Statute. Article 9 reads as follows: '
"If the Tribunal finds that the application is well founded,

it shall order the rescinding of the decisibn contested or the

specific performance of the obligation invoked; but if, in

excebtional circumstances, such rescinding or specific performance

is, in the opinion of the Secretary-General, impossible or

inadvisable, the Tribunal shall within a period of not more thén

-~ 8lxty days order the payment to the applicant of éompensation for

the injury sustained. The applicant shall be entitled to claim

compensation in lieu of reséinding of the contested decision or

specific performance. In any case involving compensation, the amount

awarded shall be fixed by the Tribumal and paid by the United Natlons

or, as appropriate, by the specialized agency partic1pat1ng under

article 12." '
82. Under this article rescinding of the decision contested, or specific
performance of the obligation invoked, is the usual remedy provided in those
cases in which the Tribunal finds that the application is well founded. The
Secretary—Generai may depart from this rule only in exceptional cifcumstances
when, in his opinion, such rescinding or spepific performance is impossible. or
inadvisable. On the other hand, the applicant, without reference to éxceptional
circumstances, mray claim compensatibh in lieu of rescission or specific _
performance. Furthermore, under the present article, there is no limit placed
on the amount of coﬁpensatiom which may be awarded. ‘
83. Experlence has indicated that, particularly in cases involving termlnatlon
of appointment where the Tribunal flnds that the application is well founded, '
the payment of compensation should be the rule rather than the exception. It
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is hormally not in keeping with the interest of good administration to reinstate
an employee whom the Secretary-General has considered it necessary to terminate.
At the same time, from the point of view of the staff member, it is not desirable
to require a new finding by.the Secretary-General that relnstatement is
"impossible or inadvisable". Administrative experience and considerations
indicate that the normal reaction, in case a decision of the Secretary;General
is not upheld by the Administrative Tribunal, should be the payment of .
compensation. In those circumstances, however, where the Secretary-General
believes that it would not be disadvantageous to rescind -his decision, he should
have the option of offering such rescission to the applicant in lieu of the
compensation ordered.
8k. Prom the point of view of financial administration, it is also desirable
that a limit should be placed on the compensation which may be awarded. Two
years' net base salary would appear to be a reasonable maximum in cases of
ftermination or dismissai. If in any case the Tribunal finds such compensation
insufficient, it is, of course, free to recommend the payment of a higher
indemnity in the special case under consideration. A
85. _Another problem arising with respect to article 9 involves cases where
the Administrative Tribunal finds that a certain procedure has been omitted or
incorrectly applied. Because of this procedural defect the Tribunal may find
in favour of the appllcant, although the action of the Secretary-Genmeral would
have been proper if the procedure in question had been followed. Imn these‘
insténces, it is believed that the United Nations should only be required to
pay compensation for any loss sustained as a result of the failure to apply |
the appropriate procedure, and not for termination or other action which
otherwise would have been proper. A
86. It may be noted that in a recent case before the Administrative Tribumal
vhere there was a deféct in the proceedings before the Joint Appeals Board, the
cese was returned"for aﬁpropriate proceedings befcre the Board. It would appear
desirable that the Secretary-Ceneral should be given the same opporfunity by
'the Tritural with respect to other procedures, including the reference of
caces involving misconduct to the Jblnt Disciplinary Committee. Compensation

should, of course, be paid for such loss as may have been caused by the
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procedural delay, agein with a reasonable maximum which, it is suggested, would
be the equivalent of three months' net base salary. ' l
"87. In order to accomplish the above objectives, it is proposed that the
aneral Aésembly should consider the amendwent of article 9 of the Statute of
the Administrative Tribunal, along the following lines:

Article 9
1. If the Tribunal finds that the application is well founded,
.it shall order the payrent of compensation for the injury sﬁstained;
provided that in no case of termination or dismissal shall such _
compeqsatidn exceed the,equivalénf of two years! net base salary of
the applicanf; and provided further that the Secretary-General may,
within'a period of sixty days, offer to rescind the decision contested
or to grant specific performance of the obligation invoked, whicp |
offér may be accepted by the.applicant in lieu of the compensation
ordered by the Tribunal. -
2. Should the Tribunal find the procédure prescrived in the
Stéff Regulations or Staff Rules has not been observed, it may, at
the request of the Secretary-General and brior to the determination
of the merits, order the case.remanded for institution or
correction of the required procedure. Where a case 1s remanded
the Tribunal may order the payment of compensation, not to exceed
the equivalent of three months' net base salary, to the applicant
for such loss as'may have been caused by the procedural delay.l
. 3. In all applicable casés, compensation shall be fixed by the
Tribunal and péid by the United Nations or, as appropriate, by the
-specialized agency participating under article 12.
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PART ITI. OTHER PERSONNEL PROBLEMS

’

Chapter I, Progress in reviewlng temporary staff

88. 1In his report to the seventh sesaion,k/ the Secretary-General described the
general personnel policy under which the Secretariat had developed from a hastily
- asgembled group of some 2,800 temporary staff members in December 1946 into the
permanent Secretarﬁat of 1953. At that time he noted that the review of temporary
staff members who had been appointed before 1 January 1950 would continue
throughout 1953, and he expressed the expectation that by the endlof this year

the review of long-service temponary staff would have been substantially oompleted.
As the end of the year approaches, the Secretary-General 1s able to report that '
this expectation has been largely Fulfilled.

89. As previously reported, 5/ a Selection Committee appointed by the Secretary-
General under the chairwanship of Mr, F.P. Walters, former Deputy Secretary-General
of the League of Nations, -conducted the review of temporary staff at Headquarters
in 1952 and in the Européan Office of the United Nations eariy in 1653, The
review waes continued at Headguarters in 1953 by two committees, one under tho
chairranship of Sir Ramraswami Mudaliar and the other under the chairmaﬁship of

Dr. Ivan Kerme.

90. Before the end of the year these committees will have completed the review

of 1,082 temporary staff members at Heodquarters appointed before 1 January 1951,
of whom 567 wereg in the Professional category and 515 In the General Service
category. To these figures at Héadquarters‘must be added 296 staff members
already reviewed in the European Office of the United Nations. .

91. BEarly in 1954, the Selection Committee will undertake the review of the staff
of the Economic Commissions for latin America and for Asia and the Far East and

of the staff serving in the United Nations Information Centres. Thus, in a few
months time the review of temporary staff appointed before 1 January 1951 will be
brought virtually to an end. .

L/ See Cfficial Records of the General Assembly, Seventh Session, Annexes,
agenda item 75, pages 5-8, document A/236L4, paragraphs 13-43

5/ Ibid., pages 7-8, paragraphs 35-36.
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92. Simultaneously, a second form of regular review of staff members has been in
operation in the Secretariat. This is the review, proposed first by the
Preparatory Commission in 1945, of permanent staff members who have completed five
years of service In that status, The first pérmanent a.ppoin_tmehts were granted
during 194"{ and the first group of permanent staff members was, thAerefora s .'
reviewed in 1952, The Secretary-General appolnted a Five-Year Review'Committee
compoged of senior officials of the Secretariat. To date, the Committes has
reviewed 670 'pern:anent staff members, The Secretary-General has &cceptéd. the
recommendatlon in virtually every case. '

93. Thus, the work of consolidatling the staff of the Secretariat and establishing
it, with the rélatiVeiy few but necessary exceptions, on a career basis has been
largely accomplished., The problem of largs numbers of temporary staff having
conslderable senlority in the service , and of the numerous difficulties copnecte::l
with that pi"oblem, is mpidly'disappearing. The Sécretary-General wilshes at tl:lis
time to place on record- his convictlion that the Unlted Nations is at present
served by a dedicated and -competent gfoup of men and women on whom he way
thoroughly rely for the accomplishment of the tasks lying ahead. The time has
now come when 1t is possible and necessary. to turn attention from the problems. of
. the past ,' resulting from the wnavoidable difficulties of the formative years, to
the tasks of the future, and to concentrate on the completion and implementation

of persomnel policies best sulted to the needs of a perranent Secretariat.
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"Chapter II. Appointment policy

ok, ihe tasic aim of an appointment policy devised for the preéent.nqeds of

the Secretariat is to creaté the rost favourable conditions for the develorment

of a body of permanent international civil servants meeting the highest possible
standards of efficiency, competence and integrity. This body should be endowed
with a sufficient degree of flexibility to undertake, with a minimum of outside
asgistance, the reasonably wide range of tésks both in volume and in variety, .
which the Organizaticn will be called upon to perform in the future.

95. Under such a policy, outside recruitment would be conducted wainly for the

. purpose of securing replacemsnts; including candldates of nationallties not
‘adequately represented, for posts vacated due to the process of normal turnover.
Every effort would be made to selecﬁ the highest possible callbre of candidates,

énd every precaution wouli be exercised to avold wasteful recruiltment of persons
unsuitable for the intermational civil service.

. 96, Candidates recrulted for continuous service would be given appointments in

" prcbationary stﬁtus, such probation to be of a duration of not less than two years.
ngowards the' end of their second year of'service they would be submitted to review
.and, as a result, elther graﬁted permanent appointmsnts, or geparated from'the

. service; In exceptional cases, the period of probation might be extended for one
additional year. Some predominantly lpcal groups of staff would be granted in

the same conditions a different type of appointment, more suited to the nature of
their employment than the permanent appolntment, but nevertheless ciearly indicating
the possibility of continuous long term service. A proposal for the introduction
of a new staff regulation governing the pericd of'probatioﬁ will be submitted in '
i separate docuﬁent (sse agenda item 50). .

97. If the need arises, as it inevitably must from time to time, to engege
outside assistants for work of a temporary nature or limited duration, or -
occagionally to recruit persons who because of thelr occupatlonal or persbnal

" gtatus it 1s not possible or advisable to integrate in the permanent service, such
a need would be met by the granting of special types of appointmént, the main
characteristic of which will consist in a clear stipulation that no expectancy of

"continuous service is implied.
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G8., In order to impleméﬁt these policies, the Secretary-General has devised, :
within the framewd;-k of the existing Staff Regulations, a suitably adapted system \
of appointments, and hag decided to' congolidate and strengthen the existing advisoriy"

administrative wachinery for the appointment, selection and review of staff.

This machinery, established to assist the Secretery-General and his Bureau of
Personnel, will consist of two Boards, the Appointment and Promotion Board and

the Personnel Selectior and Review Boaxd, a.ppointed undey cond.ltions ensuring

their internal independence and impartiality. ‘

99. It will be recalled thet the Staff Regulations provide a basic distinction

between permanent and temporary appointments. Tt .will be 'bhe policy of the .
Becretary-General to grant permanent appointments to staff members in the Principal
Officer and Director category below the rank of Principal Director, to staff

members in the Professional category apd to staff members sexrving in the
intermedlate and higher levels of the General Service category; Thése groups - -

of staff constitute, in the considered opinion of the Secretary-General, the core_
of the intermational civil service and should recelve, after they have proved their
suitability during a period of probation, the maximum security of tenure cdﬁsisfent

with the basic interests of the Organization. Permanent appointuwents will be

granted only to those members cf the staff who, by their qualificatidns B '

performance and attitude as staff memwbers, have fully demonstrated their
suitability as international civil servants and who have proved that they meet

the required hlgh standards of efficiency, compatence and mtegrity~prescr1bed by

the Charter. ‘

100, As from 1' January 195k, temporary ‘appointments will be divided into two

groups in order to conform to the basic objectives of fubture recrultment, i.e.,
elther to replace or secure staff for which continuous service 1s emrlsaged

(the Probationary appoiﬁtment and the Regulai‘ appointment) or to engage temporax“"y
staff to whom no expectancy of coptinuous service can or should be given (the '
Fixed-term and the Indefinite appointment). '

(a) The Probationary appointment will be given to individuals under fifty
years of age at the tilmwe of recruitment when the Secretary-General intends that
the appointee, if he proves that he has the reguired qualifications should receiv
a Permanent or Regular appointment. The letter of appointment in each case Vill

N
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specify that the appointment may lead to a career in the S\ecretariat. Such
appointments willl be governed by the Staff Regulations applicable to temporary
e.ppoi_ntments not for a fixed term. Staff mémbers » ¥hile serving on Probationary
appointments, will not as a rule be eligible for promotion,

(b) The Regular appointment will be given staff members in the first two
salary levels of the General Service category and to manual and skilled trades
personnel, after they have served a minimum of two years in Probationary
appointments. The Regular appointment will be for an indefinite period which may
last until retirement ags. The conditions of employment under a Resgular
appointment will be, in many respects, simllar to those of the. present temporary
appointment not for a fixed term; the gecurity of tenure will be, however,
emphasized consistent with the Staff Regulations; the périod of notice will be
increased to two months; and the indemmities In case of termination will be those
provided in the Staff Regulations for temporary appo.mtments not f'or a fixed term.

(¢) The Fixed-term appointment is one which expirss automatlcally on a date
specified in the letter of appointment. Such appointments will be given for
periods not to exceed five years to individuals recruited for service of prescribed
duration, including persons seconded ’by or on leave from national governments and
institutions for service with the Secretariat. While a Fixed-Term appointment
may be renewed by the Secretary-General in the interest of the service, the letter
of appointment will clearly epecify that the appointment doe_s not carry any
expectancy of renewal, or of conversion to any other type of appéintment.

(4) The Indefinite appointment will be given only to: '

(1) Individuals gpecifically recruited for field or misslon service
who do not qualify for Fixed-term or Probationary appointment;
and

(ii) Those recruited subject to a waiver of medical reguirements and
who are not given a Fixed-term appointment. ‘
The letter of appointment will clearly specify that the appointment does not
cafry expectancy for any other type of appointment. The Indefinite appointment
will be governéd by the Staff Regulations applicable to temporary appointments
not for a Fixed-term. TUnless an over-riding Interest of the United Nations
‘rec.luires it, persons recruited -herafter on Indefinite appointments will not be

retained in the service for wmore than five years.
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101..An Appointment and Promotion Board composed of senior officials will be
appoinﬁed;by the Secretary~Gene;al. The Board will make recommendations for all
appointments of :an expected duration.of more than one year, with the exception
of misslon and:technical asslstance experts appointments, and will consider all
proposals. for promotion.  The Appointment anleromotion Board will be guided by
the necessity of securing the highest standards of efficiency, competence and
integrity. . In filling vacancles, it will also pay due regard to the importance
of assuring in the staff as wide a geographical distribution as possible.
Provided their qualifications are equal, the Appointment and Promotion Board '
will normally giye preferencs:
‘ (1) To those élready in the Secretariat, and
(i1) To etaff members of other international ‘organizations brought
into relationship with the United Nations,
.102, A Personnel Selection and Review Board; appointed by the Secretary-General,
will be composed of the following: a chairman; three members appointed from among
genior officials of the Secretariat; and one member appointed from among staff
mewbers nominated by the Staff Council. The functions of the Board will be to
conduct the review of staff members who become eligible for Permanent or Regular
appointment; and to review every five years stafflmembers holding Permanent or
Regular appointments and to advise the Secretary-Gemeral whether, in view of his
attitude as a member of the Secretariat and his perforwance during that period
as a whole, the staff mewber has maintained the standards of efficiency, competence
and integrity prescribed by the Charter. ‘
103. The Secretary-General expects to implement these plans in January 195k so
that the Personnel Selection and Review Board may start at an early date the
norral and continuing review of staff members in probatlonary status appointed
éfter 1 Januéry 1951, as soon as they become eligible for consideration for '
Permanent or Regular appointments.
104, It ie the Secretary-General's intention to make every effort towards the
fullest possible utilization of the present staff. - As airsady anhounced, he 1ls
now studying possibilities‘for the re-organization of the Secretariat, At the

sare time he wishes as far ag possible to increase the number of intermal transfers
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and re-assignments-with the obJect of taking the best adﬁantage of the eiperience
of staff members gained during their~éervice in the Secretariat, and of glving
some of them a chance to prove thelir abllities in different types of work,
increasing thus thelr usefulness to the Organization as a whole. This approach
should become a practical means of fOBtering\the versatility of the ataff, the
need for which has been stressed so often..

105; As a futher step to emcourage versatility and fléxibility, the Secretary-
.General plans to contlnue and perhaps exﬁand the facllities for in-service
training; In view of the psculiar tagké and methods of work of an international
organlzation, in-service training ban be expected to play in the Secretariat even

a more Important role than iIn national administrations,
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Chapter III. Special Categories of Staff

106, The Staff Regulations contain a declaration on their scope and purpose
which reads as follows:
"The Staff Regulations embody the fundarental conditions on
service and the basic rights, duties and obligations of the United
Nations Secretariat. They represent the broad pxinciples of personnel
policy for the staffing and administration of the Secretariat, The
Secretary-General, as the Chief Administrative Officer, shall provide
and enforce such Staff Rules consistent with these principles as he
considers necessary."
107. It seems evident that the broad principles of the Regulations are meant
to be universal and to apply to all members of the staff, irrespective of the
type of appointment under which they serve and of the type of activity for
‘which they have been recruited. It is, however, the under .anding of the
Secretery-General that a few detailed and specific Regulations, as for instance,:-
those relating to the eligibility for children's allowance, education grant,
termination indemnity and repatriation grant, dare only fully applicable to
staff appointed for continuous and established serviece. Therefore, where the
circumstances warranted it, and particularly in the case of staff appointed for
speciai service of & non-continuous ox purely local character, the Secretary-
General has on oceasions prescrived conditions of employment which modified
to some extent the specific stipulétions of those detailed Regulations, This
necessary latitude in interpreting the applicability of.the Staff Regulations
has proved to be of particular practical value in setting the conditions of
employment in ;uch subsidiary organs created by the Generai Assembly as the
' Unifed'Nations Relief and Works Agency for Pelestine Refugees in the Near East,
the United Nations Korean Reconstruction Agency, the Office of the High
Commissioner for Refugees, and also for the appointment of expefts specificallylA
recruited to serve the Expanded Programme of Technical Assistance.
108. Subject to the agreement of the General Assembly, the Secretary-General
intends to ‘continue to avail himself of a reasonable latitude of interpretation
of the applicability of the Staff Regulations, as indicated above, in all cases
" where it is necessary to app01nt gtaff under conditione whlch do not warrant the
full application of provisions obviously devised to meet spec1flcally the needs

® an international career service.
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Chapter IV. The United States Immigration én% Natlonality Act of 24 December 1952

109. On 24 December 1952, there came into force in the United States a new
Immigration and Nationality Act which contains provisions of imwediate relevance
to staff members of the United Naticns. Under this Act, the United States
authorities will adjust to non-immigrant étatus any non-United Stétes citizen
in.permanent residence (immigrant) visa status who has an occupational status
" which would entitle him to a diplomatic or international organization visa
(G-b visa). The Uni*ed States Attofney'General will cancel the record of
such perscn's admission for permanent residence, and his immigrant status will
.therefore bé terminated. The adjustment of status which is thus required is
made,inapplicable by tbe'Act, however, if the individual files with the
United States Attorney Genéral a written waiver of all rights, privileges,
exemptions, and immunities under any law or any executive order which ﬁould
otperwise'accrue to him because of his having an occupational status entitling
him.-to the non-immigrant status.
110. According to regulations issued by the United States Attorney General, no
\United Nations staff member will have his residential status changed to G-4
visa status until he has received formal notice in writing from the
United States authorities. The staff member will then have ten days from
the receipt of that notice in which to execute'the waiver of his privileges
and immunities. Some staff members holding permanent resildence visa are
faced with the decision before fhe time of-the general notification, for example,
if they apply for a re-entry permit before proceeding on travel outside the
United States. . | A
111. An opinion by the Attorney General of the United States on the effect of
these weilvers is appendedas annex ITI to the present report. According to
‘this opinion, a United Nations staff member who signs the waiver can enjoy,
under United States law, the same privileges and exemptions as are available
to a United States éitizen employed by the United Nations, but cannot assert
pri&ileges not available to a United States citizen. In illustration; the
staff meﬁber would remain immune from suit and legal process In relation to
his official United Naxioné functions, but he would become liable to-

United States income taxation on his income derived from the United Nations.
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112. Following receipt of the text of the United States Act, the regulations

adopted by the United States authorities in its implementation,'and the opinion

of the United States Attorney Genersl, the Secretary-General issued a circular

to the staff (ST/AFS/SER.A/214k, dated 26 June 1953) in which he said in part:

"As far as the United Nations is concerned, the signature of the

waiver referred to in the United States legislation may have consequences
which will have to be carefully studied and may call for special rulipgs
by the General Assembly or the Secretary-General. In the meantime, the

Secretafy:General, who has exelusive authorify to waive privileges and

immunities enjoyed by United Nations staff members, is prepared to

consider - the request of any staff member for authorization of his

~signature of the waiver; with the understanding that this waiver does .

not constitute a limitation of the immunities related to official acts

of the staff member. " .
113. In the same circular, the Secretary-General made clear to the staff the -
policy he intended to follow on & few points of ”nediaté préctical importance,
as described in the paragraphs below. At the sal ﬁime, the Secretary-General
instructed the staff to (a) request in writing his ¥rmission before they sign
the waiver and to notify him of an& subsequent chang s in their visa gtatus;
(b) notify him in writing if they dec¢ide to change to G-U4 visa stétus;
() notify him in writing of their intention to acquire permanent residence
status in the United States before they acquire such status, and to obtain
the Secretary-General!s authorization before signing any waiver of personal
immunity and privilégés; and (d) to notify the Secretary-General in writing
of intention to change- natlonallty before they complete the acquisition of a

new. nationality.

(i) Financial implications

11k, . In approximate figures, of 3,556 staff members at Headquarters, 1,755 are,
not citizens of the United States; U461 were, on 1 Cctober'1955, in permanent
residence status. Assuming that all these staff mermbers.elect to retain their
permanent residence status in the United States, the amoimt of income taxation
that would be relmbursable under the General Assembly's. present instructions
i; mated-to be roughly $360 000 for the first full taxation year
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115. Of these LBl staff renmbers, 231 are at present entitled to the benefits

and entitlements associated with international recruitment, of which home leave
islthe most considerable, amounting'to'an estimated annual cost of $280,000 per
annum. Costs of repatriatiqn grant, education grant, énd non-residence allowance
are less, but of some importance.

116. Some 178 of these staff members are counted for the purpose of geographical
distribution of the staff, in accordance with the formula approved by the

General Assembly in 1947. The remainder of staff members entitled to the
benefits of international recruitment are individual staff members in the

General Service or Field Servicé categories originally recruited from outside

the area of the Headgquerters.

(i1i) Geocgraphical distribution

117. While the financial conseguences are important, there may alsoc be other
implications in the case of staff members whose nationality was an important
feature of thelr selection for employment with the United Nations. If such
staff members elect to become permenent residents or another country, there
may be an implication of an intention not to maintain ties with the country of
their nationality. A question may, therefore, arise with regard to the

application of the principle of gecgraphical distribution.

(iii) Proposed policy ,
118. Confident that they represent a reasonable and equitable solution of the

problems created by the application to staff members of the United Nations of
the relevant provisions of the new United States Immigfation and Nationality Act,
the Secretary-General requests .the General- Assembly to approve his proposals,
as described below and as announced to the staff in his Informafion Circulaf:
() The Secretary-General recommends that the Genefal'Assembly authorize
the reimbursement of United States taxation levied on income derived from
the Organization in respect of staff members who elect to remain in
permanent residence status.
(b) As a coroliary to this authorization, the Secretary-General would
provide throqgh amendments in his Staff Rules, that staff members who
are not citizens of the United 5tztes, but who by signing the waiver
confirm their permanent residence status in the United4§E§Eg§L;yggld:

\
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Lose ahy eligibility for home leave.. As a traﬁsitional'measure,
however, provided the staff members would otherwise have been eligible
for home leave during 1953 or 195k, the staff members would be
permitted to take one ﬁome leave during the year in which it would

have fallen due. On 31 December 1954, entitlement to start on such

e home leave would cease.

Lose any entitlement to payment of non-resident's allowance from the
date on which the staff rules were chenged or ffom the end of the
month in which they signed the waiver, whichever was later; ‘
Lose any entitlement to education grant after the completion of the
1953-1954 aceddemic year. Such staff membefs would retain eligibility

for one-way travel between the home country and the Headqpartérs on

“the completion of the 1955 1954 academic year on behalf of the

dependent child.

Lose any entitlement to repatriation grant.

Lose any eligibility for return transportation for themselves or their
dependents, and for rewoval of household effects, which is based on

"place of home leave",
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ANNEX I

INVESTIGATIONS BY AND INFORMATION RECEIVED
FROM COVERNMENTS REGARDING STAFF' MEMBERS

A, Amendrment to United States Executive Order relative to
United States citizens employed or being considered for
employment in the United Nations -

1. In the last report of the Secretary-General on pergonnellpolicy,-reference
was made to Executive Order 10422 (18 F.R.239) of the President of the

United States of Aweriea which prescribed srocedures for making aveilable to
the Secretary-General certain information concerning United States citizens
employed or being considered for employment by the Secretariat of the.

United Nations.é/ This Executive Order .incorporated by reference certain
procedures provided by Executive Order 9835 of 21 March 1947, which were N
applicable to loyelty investigations of employees of the United States Government,&
including review by the Loyalty Review Board and the Regional Loyalty Boérds of
.the United States Civil Service Commission.

2. On 27 April 1953, Executive Order 9835 was revoked and a new prograume
governing securify requirements for employees of the United States Government

was established. The principal éhanges were: firét, that the Heads of
Departmenfs or Agencies were made exclusively responsible for the review of
information conéerning their subordinates with the consequent discontinuance of

the Loyalty Review Board and thé Regional Loyalt& Boards; and second, the
"applicable standard was changed from-"whether or not there is a reasonable doubt

as to loyalty" to "whether employment in the United States Government is clearly-:
consistent with the interests of the national security” (Executive Order 10450,

18 F.R.2489),

6/ See report of the Secretary-General on persomnel policy (A/2364),
'  paragraphs 66-70 and annex V (Official Records of the General Assembly,
Seventh Session, Annexes, agenda item 75, pages 11-12 and 37-38)}. ‘
o
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3. The-revocation of Executive Order 9835, by discontinuing the Loyalty Review
Board and the Regional Loyalty Boards, rendered it necessary to amend the
Executive Order applicable to United States 01tlzens employed or being con51dered
for employment, by the Secretariat of the United Nations. Consequently, on

2 ‘June 1953, the President of the United States issued Executive Order 10459
(18 F.R.3183) for this purpose. The consolidated text of the amended

Executive Order is set forth in the appendix to the present annex.

L, The amended Executive Order establishes an International Organiéations
Employees Loyalty foard, having authority in cases referred to it to enquire into
the loyalty to the Government of the United States of United States citizens
employed, or considered for Employment, by international organizations of which
the United States is a wember, and to wake advisory determinations for
transmission’ by the Secretary of State of the United States to the Executive Head
of the international organization concerned.

. 5. The new Executlve Order spec1f1cs.lly states that.the determinations of the
Board under the standard provided in the Order are "edvisory opinions" for the
use of tbe Secretafy-General in exercising his rights and duties with respect to
the personnel of the United Nations as set out in the Charter and in regulations
and decisions of the competent organs of the United Nations.

6. The amendment makes no change in the standard to be applied by the Boérd,
which remains "whether or not, on all the evidence, there is a reasonable doubt
as to the loyalty of a person involved to the Government of the United States"
Likewise the procedures remain unchanged with two exceptions. The first
differenceAis that the investigative procedure is simplified for those persons
whose employment does not exceed ninety days. In these cases the preliminary
investigation need include only reference to Government files; and the full
fiél@ investigation to be conducted by the Federal Bureau of Invesﬁigation for
internationally recruited staff is not required unless derogatory information is
disclosed in the preliminary investigation. A second difference is that since
a single board has replaced the regional Loyalty Boerds and the Loyalty Reviey
Boafd, the appeal from the Regional Boards to the latter has been eliminated.
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B. Other investigations by United States authorities

Te Investigations conducted by a Speclal Federal Grand Jury of possible
violations of United States Law by United States citizens, who were wembers of

7/

“the Secretariat, have been described in a prior report.~ A new Federal Grand
| Jury was empanelled to coﬁfinue'this investigation in January 1953. Under
. United States law, Grand Jury investigations are in private énd to date the~
Grand Jury has wmade no indictment or presentment. |
8. The report also described the investigations by the Internal Security
Sub-Committee of the United States Senate Couwmittee on the Judiciary concerning
activities of United States citizens employed by the United Nations who were
éuspected of subversive activities.§ Two United States citizens empioyed by
the United Nation§ weré questioned by the Sub-Committee on 19 February 1953.
9. In September 1953, following the judgwents of the Adwministrative Tribunal,
the Sub-Committee resumed its enquiry, this time with respect to those former
stéff mewbers who had been awarded compensation by the Tribunal. The Chairman °
of - the Sub-Comamittee, in opening public hearings, stated that the purpose of
the investigation was to "determine why American citizens concerning whom there .
is evidence of Comwunist. membership, and who invoked the privilege against self-
incrimination when this Sub-Commitfee asked them ebout this evidence, after
having.been dismissed by the Secretary-General of the United Nations, can be
* reinstated and granted large woney indemnities". He added that the Sub-Committee
must determine to what extent those American citizens had deceived the officials
of the international organizations and whether they had wade full disclosure of
their subversive activity to the Tribunal. He said it wust élso determine to
what extent moﬁey appropriated by the Congress of the United States for the
administration of the United Nations is being turned over to Communist agents

particularly if those agents are citizens of the United States.

Z/ See Official Records of the General Assembly, Seventh Seséion, Annexes,
agenda item 75, pages 8- -9, paragraphs 47 51.

§/ See Official Records of the General Assembly, Seventh Session, Annexes,
agenda item 75, pages 10-11, paragraphs 52-61.
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10. In September 1953, the Permanent Sub-Committee on Iﬁvestigations of the

United States Senate Committee on Government Operations also began an investigation
of United States security with respect to the United Nations., Certain wembers

of the United Nations Secrgtariat who were United States citizens or who had

made application to become a United States citizen were heard in private session
and & United States citizen employed by a delegation of andther Meuber State was
.questioned in both priéate and public hearings. At the time of preparation of -
the present report, no Secretariat member had been calied by the Sub-Committee

in public hearing.

c. Information frow governments

11. 1In view of the investigations referred to in the two preceding sections,

it is to be expected that information concerning loyaity and other wmatters with

- respect to United States citizens ewmployed in the Secretariat will be received
from time to time by the Secretary-General,

12. At the time of . preparation of the present report, the Secretary-General has _
not received any advisory. opinions of the International Organizations Employees o
Loyalty Board under amended Executive Order 10422, In the course of )
investigations under Executive Order thEE, however, certain information was
disclosed not relating to loyalty, such for example as convictions for criwes

not involving subversive activities and allegations of other écts reflecting on
the integrity or suitability of the employee. This information~was forwarded

by the United States Government to the Secretary-General.,  Such information, °
although not cowming ﬁnder Executive Order 10422, may be a basis for further

. investigation by the Secretary-General. i

1. ©Since the date of the last report on personnel ﬁolicy defogatory information:
concerﬁing staff memberé has also been received in a few cases from other Members
of the United Nations. This inférmation, likewise, may serve as a basis foé g

enquiry by the Secretary-General.
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APPENDIX TO ANNEX I

UNITED STATES EXECUTIVE ORDER 10422 OF 9 JANUARY 1953, AS AMENDED
BY EXECUTIVE ORDER 1045¢ OF 2 JUNE 1953

PRESCRIBING PROCEDURES FCOR MAKING AVAILABLE TO THE SECRETARY -
GENERAL CF THE UNITED NATIONS CERTAIN INFORMATION CONCERNING
UNITED STATES CITIZENS EMPLOYED OR BEING CONSIDERED FOR
EMPLOYMENT -ON THE SECRETARIAT OF THE UNITED NATIONS

WHEREAS the United States has ratified tﬁe Charter of the United Nations and
is participating in the activities of the United Nations by virtue of the S
ratification of the said Charter (59 Stat. 1031), and of the authority granted by  1.
the United Nations Participation Act of 1945 (59 Stat. 619); and '

WHEREAS a, Commission of Jurists has advised the Secretary-General of the
United Nations that he should regard if asg of the first importance to refrain
from employing or to dismiss from employment on the Secretariat of the United Nation
any United States citizen who he has reasonable grounds for believing has been, is, |
or is likely to be, engaged in espionage or subversive activities against the

- United States; and

WHEREAS the Commission of Jurists has also advised that the United States .
should meke aQailable to the Secretary-General information on which the Secretary .
' General can make his determination as to whether reasonable grounds exist for
believing that a United States citizen employed or being con51dered for employment
on the Secretariat has been, is, or is likely to be, engaged in espionage or

subversive activities against the United States; and

WHEREAS the Commission of Jurists has further advised that the independence of
the Sécretary-General and his sole responsibility to the General Assembly of the . .

\

United Nations for the selection and retention of staff should be recognized by all -

Member Nations; and

WHEREAS the Secretary-General has declared his intention to use the conclusions
and recommendations of the opinion of the said Commission of Jurists as the basis

. of his personnel poliey in discharéing the responsibilities entrusted to him by the

Charter and staff regulations of the United Nations; and
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WHEREAS in the partidipation ty the United States in the activities of the.
United ﬁétions it is in the interest of the United Stateés that United States
citizens who are employees of the Secretariat of the United Nations be persons of
the highest integrity and not persons who have been, are, or are likely to be,

engaged in espionage or subverslve activities against the United States; and

WHEREAS it is in the interest of the United States to establish a progedure‘
for the acquisition of information by investigatiop and for its transmission to the
Secretary-General in order to assist the Secretary-General in the exercise of his
responsibility for determining whether apy United States citizén employed or being
: conéidered for employment on the Secretariat has been, is, or is likely to be,

engaged:in espionage or subversive activities against the United States; and

WHEREAS such procedure should afford opportunity for hearing to any United
States cltizen employed or being considered for employment on the Secretariat as to
whom an investigation discloses derogatory information, so that the person affected

may challenge the accuracy of any such information;

NOW, THEREFORE, by virtue of the authority vested in me by the Constitution,
statutes, and treaties of the United States, including the Char#ar of the United
Nations, and as President of the United States, it is hereby ordered as follows:

PART I - INVESTIGATION OF UNITED STATES CITIZENS EMPLOYED OR BEING CONSIDERED

FOR EMPLOYMENT ON THE SECRETARIAT OF THE UNITED NATIONS

1. Upon the receipt by the Secretary of State. from the'Secretary-General of
the United Nations of the name and of other necessary identifying daté concerning
each United States citizen employed or being considered for employment by the
United Nations, there shall be an investigation of such person in accordance with
the standard set forth in Part II of this order. N

‘2. The Secretary of State shall forward the information received from the
Secretary-General of the United Nations to the United Sta%es Civil Service

Commission, and the Commission shall conduct a preliminary investigation.
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3. The preliminary investigation conducted by the Civil Service Commissio
shall be a full backgrouud investigation conforming to the investigative standarad

of the Civil Service Coﬁmission, and shall include reference to the follow?ng:
(a) Federal Bureau of Invegtigation files.
(b) Civil Service Commission files.
(c¢) Military and naval intelligence filés as appropriate.

(d) The files of any other appropriste Government invesdigative or o

intelligence egency.

(e) The files of appropriate committees of the Congress.

(f) Local law-enforcement files at the place of residence and employment of |

the person, including municipal, county, and State law-erforcement files.

(g) Schools and colleges attended by the person.

(k) Former employers of the person. ’
(1) References given by the person.

(J) Any other appropriate source.

'However, in the case of short-term employees whose employment does not exceed M§T““i

ninety days, such investigation need not include reference to sub-paragraph
(f) through (J) of this.paragraph. :
L, Whenever information disclosed with respect to any person being T

)

]

investigated is derogatory, within the standard set forth in Part IT-of this‘A}5,n '
order, the United States Civil Service Commisaion shall forward such information

to the Federal Bureau of Investigation, and the Bureau shall conduct a full fleld .
investigation of such person: Provided, that in all cases inveolving a United _
States citizen employed or being considered for employment on the 1nternat10nally
recrulted staff of the United Nations for a period exceedlng 90 days, the "
investigation required by this Part shall be a full field 1nvest1gation conducted

\

by the Federal Bureau of Investigation. . - "'QQ
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5. Reports of full field 1nvest1gatlons ghall be forwarded through the
ited States Civil Service Commission to the International Organizatione Employees
)yaltyJBoard, established by Part IV of this order and hereinafter referred to
y the Board. Whenever such a report contains derogatory information, under tﬁe -
andard set forth in Part II of this order, there shall be made avaeilable to the
rson in question the procedures of the Board provided or authorized by Part IV of
is order (including the opportunity of a bearing) for inquiring into.the loyalty
the person as a United States citizen in accordance with the lstandard set. forth
.11 Part IT of this order. The board shall transmit its deferminations, as
adv1sory opinions, together with the réasons therefor stated in as much detail as
“he Board determines that security congiderations permit, to the Secretary of State
for transmission to the Secretary -General of the United Nations for his use in =
exercising his rights and duties with regpect to the personnel of the United NainnB
as set out in the Charter and in regulations and decisions of the competeﬁt oréens

" of the United Nations.

6. At any stage during the 1nvest1gat10n or Board proceeding, the Board may
transmit to the Secretary of State, for forwardlng to the Secretary -General, in as
much detail as the Board determlnes that security considerations permit, the
I erogatory information dlsclosed by investigation. This sbaii be for the purpose
of ass1st1ng the Secretary -General in determining whether or not he sbould take
action with respect to the employee, or the person being coneidered-for employment,
prior to the completion of the procedures outlined in this order. The making'

- available of any such information shall be without prejudice to the right of full

- hearing as provided for herein.

T The Secretary of State shall notify the Secretary-General in all cases

in which' no derogatory information has been developed.
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-~ PART II - STANDARD

1. The standard to be used by the Board in making an advisory determinatioi
as provided for in parasgraph 5 of Part I of this order with respect to a United
States citizen who is an employee of, or is being considered for employment by, tt
‘United Nations, shall be whether or not on all the evidence there is a reasonablé
doubt as to the loyalty of the person involved to the Government of the Unlted
States.

2. Activities and associations of a United States citizen who is an.employe
or being considered for employment. by the United Nations which may be considered in
cqnnexion with the determination whether or not on all the'evidence there is a
reasonable doubt as to the loyalty of the person involved to the Government of théfi

United States‘may'include one or more of the following:

(a) Sabotage, espionage, or atteﬁpts or preparations therefor, or knowingly

associating with spies or saboteurs.
(b) fTreason or sedition or advocacy thereof.

(e) Advocacy of revolution or force or violence to alter the constltutional

form of govermment of the United States.

(a) Intentional, unauthorized disclosure to any person, under c1rcumstances
which may indicate disloyalty to the United States, of United States documents.
or United States information of a confidential or non-public character :
obtained by the person making the disclosure as a result of his previous ';

employment by the Government of the United States or otherwise.

(e) Performing or attempting to perform his duties, or otherwise acting,
while an employee of the United States Govermment during a previous period,
so as to serve the interests of another govermment in preference to the

interests of the United States.
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(£) Mémbership in, or affiliation or sympathetic association with, any

_ forelgn or domestlc organization, association, movement, or group or

gomblnation of persons, designated by the Attorney General as totalitarian,

'@ﬁfascist communist, or subversive, or as having adopted a policy of advocatin
or approving the commission of acts of force or violence to deny other person
their rights under the Constitution of the United States, or as seekiﬁg to

alter the form of government of the United States by unconstitutional means.
PART III - OTHER INTERNATIONAL ORGANIZATIONS

The provisions of Parts I and IT of this order shall be applicable to United
States citizens who are employees of, or are being considered for employment by,'
other public international organizations of which the United States Government is
a member; by arrangement between the executive head of the international
organizafion concerned and the Secretary of Stafe 6r other Officer of the United

States designafed by the President.
PART IV - INTERNATIONAL ORGANIZATIONS EMPLOYEES LOYALTY BOARD

- 1. There is hereby established in the Civil Service Commission as

'.Ipternational Organizations Employees Loyalty Board of not less than three

.’impartial persons, the members of which shall be officers or employees of the

Commisgsion.

2. The Board shall have authority in cases referred to it under this order
to inqﬁife into the loyalty to the Government of the United States of United State:
citizens employed, or considered for employment, by international organizations of
which the United States is a member, and to make advisory determinations in such
cases, under the standard set forth in Part II of this order, for transmission by
the Secretary of State to the executive heads of the international organizatiéns

‘coming under the arrangements made pursuant to Parts I and III of this order.



A/2533

FEnglish
Annex I
Page 11

D The Board shall make necessary rules and regulations, not inconsistent
with the provisions of this order, for the execution of its functions.  There
shall be included in such rules and regulatlons prov151ons for furnishing each

person whose case is considered by the Board

(a) A written statement of the alleged derogatory information, in as much

detail as securlty considerations permit.

(b) An opportunity to answer or comment tpon the statement of alleged

derogatory information, in writing, and to submit affidavits.

(c¢) An opportunity for hearing before the Board, or a panel thereof of at
least three nmembers, includingithe right of the person to be represented by
counsel, to present witnesses and other evidence in his behalf, and to
cross-examine witnegses offered in support of the derogatory information:
Provided, that the Board shall conduct its hearings in such manner as to

protect from disclosure information affecting the national security.

4, Based upon all the evidence before it, ineluding such confidential
information as it may haﬁe in its possession, the Board shall make its
determinations in wrifing, and shall send to each persbn who is the subject therebf“’
a copy. In cases in which hearlng or other action is by a panel of three members,‘
the action or determ1natlon of the panel shell constitute the action or o

determination of the Board, except that rules and regulations pursuant to

paragreph 3 of this part shall be adopted by action of the Board-as a whole. ZQQ{

‘

5. Except as otherwise specified in this order, the Civil Service Commissipn
shall provide the necessary investigative and other services required by the Board.
All agencies of the executive branch of the Qovernment are authorized and directed
to cooperate with the Board, and, to the extent permitted by law, to furnish the .
Board such information and assistance as it may require in the performance of its
functions.: ' _ .

6. All cases arising ﬁnder this order which are pending before the Regional

Loyalty Boards and the Loyalty Review Board of the Commission on the effective datej?
of Executive Order No. 10450 of 27 April 1953, shall on that date be transferreg;}eff

to the Board.
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ANNEX IT

RECENT JULGMENTS OF THE ALMINISTRATIVE TRIBUNAL

1. On 21 August 1953, the Administrative Tribunal rendered Judguents
(Judgments Nos. 18 - 38, AT/DEC/18 - 38) in the cases of twenty-one former
United Nations staff members of United States nationality wﬁo contended that
their discharge was illegal. Ten of these cases related to terminations of
teﬁporary appointments, ten to terminations of permanent appointments and one to
the summary dismissal for serious misconduct of a staff member who held a
permanent aépointment. '

2. The Tribunal sustzined the termination action of the Secretary-General
in nine cases involving temporary appointments; it decidednin favour of the
terminated staff members in one case concerning a temporary appointmént and in ten
cases concerning permanent appointments, ordering relnstatement in four cases
and payment of compensation in lieu of reinstatement in seven others; ahd it
decided, with respect to the summary dismissal, that the proceedings of the Joint
Appeals Board in the case had not been valid, that éonsequently the submission -~
of the case to the Administrative Tribunal was not regular, énd that it should
be re-submitted to the Joint Appeals Board. N .

‘ 3. In the exercise of his powers under article 9 of the Statute of the
Administrative Tribunal, the Secretary-Ceneral decided not to reinstate the
applicants in the four cases where reinstatement had beeq ordered by the Tribunal.
Consequently, on 13 October 1953, the Tribunal handed down four judgments
(Judgments Nos. 39 - 42, AT/DEC/38 - 42) determining the amounts of compenéation
in these four cases. '

L. In all cases where the applicants were quccéssful, the Tribunal awarded
full salary up to the date of the Jjudgment less the amount paid at termination in

lieu of notice and less also the amount of termination indemnity; it also awarded
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$300 for legal costs in each of these cases. In addition to these sums, it awarded

the following amounts of compensation:

$

Judgment No. 29 - 6,000

Judgment No. 31 - 10,000 '
Judgment No. 33 - 20,000

Judgment No. 34 - 27,500

Judgment No. 35 =« 12,000

Judgment No. 36 - 7,000

Judgment No. 37 - 10,000 plus pension rights
Judgment No. 39 - 16,000

Judgment No. 4O - 20,000

Judgment No. L1 - 7,500

Judgment No. L2 - L, 7%0

Total: $ 170,730, plus pension rights in one case.

5. While 1t is not appropriate to summarize the judgments of the
Administrative Tribunal, it might be of aésistance to the General Assembly to have
~-~—pefore it the more important rulings made in those judgments. These rulings are
contained in the following series of quotétions.

- AL Lack of competence of the Administrative Tribunal tb defermine
validity under the Charter ’

"Under the terms of its Statute, the Tribumal is not competent to pass
Judgment on the valiidity, in relation to the Charter, of an agreement made
between the Secretary-General and a Member State, whatever influence this agreement
might actually have had on the decision taken in respect of the Applicant. It is
part of the Tribunal's function, however, to consider whether the termination of
the Applicant's employment is in ccnformity with the provisions of the Staff
Regulations and the Staff Rules." 9/ .

B. Acguired rights of staff members

"Relations between staff members and the United Nations involve various
elements and are consequently not solely contractual in nature ...

9/  Judgments Nos. i9 - 27, 29 - 37.
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"In determining the legal position of staff members a dlstlnction should be
made between contractual elements and statutory elements,

"all ratters belngcontractual which affect the personal status of each
staff menmber, e.g. nature of his contract, salary, grade;

"all matters being statutory which affect in general the organization of the
international civil ‘service, and the need for its proper functioning, e.g. gemeral
rules that have no personal reference.

"While the contractual elements canmot be changed without the agreement of
the two parties, the statutory elements on the other hand may always be changed
at any time, through regulations established by the General Assembly, and these
changes are binding on staff members.

"With regard to the case under consideration the Tribunal decides that a
statutory element is involved and that in fact the question of the termination of
temporary appointments is one of a general rule subject to amendment by the
General Assembly and against which acquired rights cannot be invoked." EQ/

C. Interpretation of Staff Regulation 9.1(c): discretionary.power of
the Secretary-General with respect to temporary appointments

"The discussions in the Fifth Committee show that the intention of the -~ - .
authors of the United Nations Staff Regulations approved by General Assembly ,¥&~
resolution 590(VI) of 2 February 1952 was to invest the Secretary-Ceneral with.
discretionary powers in the termination of temporary appointments.™ 11/

"It is not & question-of the opinion of the Tribunal but of the opinion of
the Secretary-General." 12/

"Such discretionary powers must be exercised without improper motive so
that there shall be no misuse of power, since any such misuse of power would call
.for the rescinding of the decision.’ lé/ :

.D. Right of the staff to be members of political parties | R

"Staff Regulation 1.4 recognizes the right of staff members not to give up
their political opinions: So that membership of any particular party would not,
of itself, be a justification, in the absence of other cause, for dismissal...

~.A}_Q/ Judgments Nos. 19 - 25 and 27.

l&/ Judgments Nos . 19 - 25 and 27. . . Ny
12/ Judgments Nos. 21 and 2k. ﬂﬁm 
13/ Judgments Nos. 19, 20, 22, 23, 25 and 27. =

. d
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‘ "A decision based on such premises is a violation of an inalienable right
of staff members and represents a misuse of power." l&/

E. Termination on the recommendation of the Walters Selection
Committee

"The Tribunal finds that the grounds alleged for the termination of the
Applicant's employment 15 reccmmendation of the Walters Selection Committee/
appear to be such as might cause the Secretary-General to reach the opinion that
the -termination was in the interest of the United Nations under article 9.1(e) of
the Staff Regulations." 15/

F. The Staff Regulations and Rules exhaustively list the grounds and
conditions of termination of permanent appointments

"Under the regulations established by the General Assembly, permanent
appointments ¢annot be terminated except in accordance with the Staff Regulations,
‘which list exhaustively the grounds on which and the conditlons in which an
appointment may be terminated.

"Thus the Secretary-General can only act under a provision of the
Staff Regulation. He must indicate the provision upon which he proposes to
rely, and conform with the conditions and procedures laid down in the
Staff Regulations. ... ' '

"The Tribunal notes that the opinion of the three jurists - according to
which the Secretary-General can go beyond the provisions of the Staff Regulations
‘and terminate an appointment because of the contractual relationship between a
staff member and the Secretary-General - disregards the nature of permanent
contracts and the character of the regulations governing termination of employment
established by the Genmeral Assembly under Article 101 of the Charter." lé/

G. Staff Regulation 9.1(a) on termination for unsatisfactory services
does not apply to acts outside a staff member's professional duties

"The scope of the term 'unsatisfactory services' is to be determined by
examination of the meaning given to the word 'services' in the Staff Regulations
and Rules. It appears clearly that the word 'services' is used in the Staff
Regulations and Rules solely to designate professional behavior within the
Organization and not to cover all the obligations incumbent on a staff member.
If it is admitted that the plea of constitutional privilege in respect of acts

14/ Judgment No. 18.
. 15/ Judgment No. 26.
16/ Judgments Nos. 29 - 37.
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ide a staff member's professional duties comstitutes a breach of Staff
lation 1.4, this fact cannot be considered as unsatisfactory services and
ot fall within the purview of Staff Regylation 9.1." 17/

“he breaches of the cath and of Staff.Regulation 1.4 of which the Applicant

Jleged to be guilty concern her behavior before an official organ of the

ed States and relate to actes outside her profescional duties. They concern

private life, not her professional life. The obligations by which she may
ve bound in that respect relate to her conduct, not to her services." l§/

H. Staff Regulation 10.2 does not entitle the Secretary-General to
dispense with the disciplinary procedure in these particular
cireumstances

"Misconduct punishable under Staff Regulation 10 could be either misconduct
committed in the exercise of a staff member's professicnal duties or acts committed
outeide his professional activities but prohibited by provisions creating general
obligations for staff members. i

"Except in cases of agreement between the person concerned and the
Administration, the disciplinary procedure should be dispensed with .only in those
cases where the 'misconduct is patent and where the interest of the serv1ce
required immediate and final dismissal. -

"In the present case, the Applicant invoked the privilege provided for in
‘the constitution of his country. This step did not give rise to subsequent legal
proceedings against the Applicant. This provision of the constitution may be
properly invoked in various situations which, because of the complexity of the
case law, cannot be summarized in a simple formula. :

"The legal situation resulting from reccurse to the Fifth Amendment was so
obacure to the Secretary-General himself that he considered it desirable to seek
clarification from a Commission of Jurists. Their conclusions were later
discussed by the General Assembly, which reached no decision on them. Subsequently,
these conclusions were partially set aside by the Secretary-General himself.

"The pature of serious misconduct appesred so disputable to the
Secretary-General that he granted termination indemmities, which are expressly
forbidden by the Staff Regulations (annex III) in cases of summary dismissal.

"Whatever view may be held as to the conduct of the Applicant, that conduct
could not be described as serious misconduct, which alone under Staff Regulation
" 10.2 and the relevant Rules, justifies the Secretary-General in dismissing a staff
menber summarily without the safeguard afforded by the disciplinary procedure." 12/

17/ Judgments Nos. 29 - 37.
18/ Judgment No. 38.
;2/ Judgments Jos. 29 - 37.
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I. Power of the Secretary-General to esteblish special committees

"Iith regard to the procedure followed before the decision contested was
taken, the Tribunal recognized that the Secretary-General may, if he deems fit,
set up a special coomittee to clarify or advise him on a specific situation.
Such a committee cannot, however, supersede the bodies set up by the Staff’
Regulations or Rules in cases where the intervention of such bodies is
- prescribed." 20/

J. Powers of the Tribunal with respect to the award of legal »ousts

'...The Tribunal...notes...that...Article 12 of its Rules authorizes
applicants to be represented by counsel, and that accordingly costs may be
incurred in submitting eclaims. It recalls that in a general statement of
18 December 1950 it pointed out that it could grant ccmpensation for such costs
if they are demonstrated to have been unavoidable, i1f they are reasonable in
amount and if they exceed the normal expenses of litigation before the Tribunal.
Recalling the case law of the League of Nations (Judgments Nos. 13 of 7 March
1934 and No. 24 of 26 February 1946) that 'il n'y a aucune raison pour déroger
au principe général de droit que les dépens, sauf compensation, sont payés par
la partie qui succombe!, the Tribunal considers that it is competent to pronounce
upon the costs.” g1/ :

K. Priﬁciﬁles governing the award of cbmpensation

"The injury to be indemnified is that which results from the
Secretary-General's refusal to reinstate. To determine the injury suffered, the
Tribunal must consider to what extent the Applicant has expectation of continued
employment, taking into account the terms and nature of the contract, the Staff
Rules and Regulations and the facts pertaining to the situation and must evaluate
the Applicant's chances of earning a livelihood after separatlon from the
United Natioms.' 22/

"Tn view‘of the nature of the Applicant's contract, the Tribumal i1s of the
opinion that the damage sustaeined by the Applicant in comsequence of the
Secretary-General's decision not to reinstate her cannot be precisely calculated.
However, there can be no doubt that the Applicant suffered injury by reason of the
Secretary-Gereral's refusal of reinstatement. In evaluating this injury the
Tribunal has to give consideration to the spirit of the Staff Rules and Regulations
and to take fully into account the circumstances surrounding the case." 23/

20/ Judgment No. 38.
Judgments Nos. 18, 29 - 38.

22/ Judgments Nos. 39 - 41, concerning refusal to reinstate former staff
members who had held permanent appointments. -

Judgment No. 42, concerning refusal to reinstate a former staff member who
had held a temporary appointment. :
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ANNEX III

OPINION OF UNITED STATES ATTCRNEY GENERAL CONCERNING THE
EFFECT OF WAIVERS UNDER SECTION 247 OF THE IMMIGRATION
AND NATIONALITY ACT

Honorable John Fogter Dulles,
Secretary of State,
Washington, D.C.

My de;r Mr. Secretary:

This is in response to requests from the former Legal Adviser of your
Lepartment, Mf.'Adrian S. Fisher, and from the present United States Representati#e
to the United Nations, Ambassador Henry Cabot Lodge, Jr., asking for advice on
the effect of waivers executed under section 247 cf the Tmmigration aﬁd
Nationality Act (66 st. 163, 218; P.L. 414, 824 Cong.).

Under section E&T,gi/ the Attorney General is required to adjust thé status
of an aliep lawfully admitted for permanent residence, and thereby enjoying
immigrant status, to that of a nonimmigrant in one of three specified classes

7

24/ "See, 247. (a) The status of an alien lawfully admitted for. permanent

" residence shsll be adjusted by the Attorney General, under such regulations

as. he may prescribe, to that of a nonimmigrent under paragraph (15) (4),
(15) (E), or (15) (G) of section 101 (a), if such alien had at the time of
entry or subsequently acquires an occupational status which would, if he
were seeking admission to the United States, entitle him to a nonimmigrant
gtatus under such sections. As of the date of the Attorney Gemneral's order

- making such adjustment of status, the Attorney General shall cancel the record
of the allen's admission for permanent residence, and .the immigrant status of
such alien shall thereby be terminated.

"(b) The adjustment of status required by subsection (a) shall not be

applicable in the case of any alien who requests that he be permitted to
.« retain his status as an immigrant and who, in such form as the Attorney
General may require, executes and files with the Attorney General & written
waiver of all rights, privileges, exemptions, and immunities under any law or
any executive order which would otherwise accrue to him because of the )
acquisition of an occupational status entitling him to a nonimmigrant status
under paragraph (15) (a), (15) (E), or (15) (G) of section 101 (a)."
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under section 101 (a) of the Actgé/ (roughly, accredited foreign government

official, representative to or official of an international organization, or

treaty trader), if the alien at the time of entry or thereafter.acquires an

occupational status which, were he seeking admission to the United States, would

entitle him to a nonimmigrant status in'one of the three classes. The

Attorney General's order of adjustment terminafes the alien's immigrant status.

25/

Section 101 (&) (15) of the Act defines the term "immigrant" to mean
every alien except an alien who is within one of the classes of nonimmigrants
described in subsections (A) to (I), inclusive, of that section; the three
gubsectiong referred to in section 247 read as follows:

"(a) (i) an ambassador, public minister, or career diplomat or consular
officer who has been accredited by a foreign government recognized de jure
by the United States and who is accepted by the President or by the Secretary
of State, and the members of the aliens immediate family;

"(ii) upon & basis of reciprocity, other ‘officials and employees who
have been accredited by a foreign government recognized de jure by the

- United States, who ere accepted by the Secretary of StatE? and the members :

of their immediate families; and

"(11i) upon & basis of reciprocity, attendants, servants, personal
employees, and members of their immediate families,-of the officials and
employees who have a nonimmigrant status under (i) and (ii) above;

"(E) An alien entitled to enter the Upited States under and in pursuance
of the provisions of a treaty of commerce and navigation between the,

’ Unlted States and the foreign state of which he is a national, and the spouse

and children of any such alien if accompanying or following to join him;

( ) solely to carry on substantial trade, principally between the Unlted
States and the fqreign state of which he is a national; or (ii) solely to
develop and direct the operations of an enterprise in which he has 1nvested
or of an enterprise in which he is actively in the process of 1nvest1ng, a
substantial amount of capltal

"(a) (i) a designated principal resident representative of a forelgn
government recognized de jure by the United States, which foreign goverhment
is a meuwber of an international organization entitled to enjoy privileges,
exemption, and immunities as an Iinternational organizstion under the ;
International Organization Immunities Act (59 Stat. 669), accredited re51dent :
mewmbers of the staff of such representatives, and members of his or their
immediate famlly,

(Note continued on page 3)
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However, as provided in gsection 247 (b), the alien may avoid the 1055 of
and retain his immigraht status, even though he is in one of tha three classes
of occupations, if he files with the Attorney General a written waiver of "511
rights, privileges, exemptions, and immunities under any law or any executive
order"” which would otherwise accrue to him because of his occupational status.
The Attorney General's regulations (Title 8, Part 247, effeetive 24 December 1952,
17 F.R. 11520) and the prescribed waiver (Form I-5C8) follow the quoted language
of the statute; and the general question is, what are the rights, privileges,
exemptions, and immunities surrendered bf the immigranﬁ'alien who is in one of
fhe three oceupational clasges and files a walver? More specifically, as
Ambasgador Lodge's inquiry indicates, the chief concern, in the case of
internationai organizations like the United Nations, is the effect of such waivers
on the immunity of officials of the orgenization from legal process relatihg to
acts befformed by them in their official capacity, and the immunity of employees

from income taxation on salaries paid by the organization.

Continued 25/

"(ii) other accredited representatives of such a foreign government to
such international organizations, and the members of their immediate families;

"(1ii) an alien able to qualify under (i) and (ii) above except for the
fact that the government of which such alien is an accredited representative
is not recognized de jure by the United States, or that the governwent of
which he is an accredited representative is not a member of such internatlonal
organization, and the mewmbers of his immediate family;

"(iv) officers, or employees of such international organizations, and_the
members of their immediate families;

"(v) attendants, servants, and personal epployees of any such
representative, officers, or employee, and the members of the immediate
families of such attendants, servants, and personal employees;"
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' The Congress.in drafting section 247, and in the legislative history of

the Immigration and Natioﬁality Act, made no attempt to list the rights,
privileges, exemptions, and immunities it had in mind. However, it did leave

in the legislative history, an indication of the kind of rights and privileges it
felt should be and would be waived by the immjgrant alien employed by an
international organization or a foreign diplomatic mission if he wished to retain |
both his immigrant status and his occupation. Based upon these referenceé, we

are in a position to offer some general advice on the effect of a waiver u;der
section 247 (b), but must leave to future administrative or judicial rulings

the precise effect of individual waivers in the variety of situations that may
arise.

The bill which became the Immigration and Nationality Act (HR 5678, 82nd Cong.):

was one of a number introduced as the result of an investigation and study of

the entire immigration and naturalization system by the Senate Committee on the
Judiciary, pursuant to Senate Resolution 137 of the E0th Congress. In its report
onﬂthe investigation madé to the 8lst Congress, the Committee considered the
status of the various classes of nonimmigrants and made five recommendations for
changes.in the immigration laws relating to accredited officials of foreign
governients and representatives and officials of international organizations.
Thege recommendations, it stated,-would not "in its opinion jeopardize the
conduction (sic) of the foreign relations of the United States." S. Report 1515,
8lst Cong., page 523. The fifth of these recommendétions read as follows:

"S. It is also recommended that provislon be ﬁade for the adjustment of

the status of a lawfully admitted permanent alien resident to that of a '
nonimmigrant admitted under the foreign government official or infernational
organization category where the alien acquires an occupational status whicﬁ would
"entitle him to such nonimmigrant status if he were applying for admission. The .
subconmittee recommends that since such persons acquiré the wide privileges,.
exemptions, and immunities applicable to such aliens under our lavs, théy should
not have the privilege of acquiring citizenship while in that occupational status."

8. Report 1515, 81st Cong., page 525.
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This recommendetion might have been carried out by including a provision of
law depriving of their immigrant status immigrants who acquired the privileges, -
exémpfions, and ihmunities attaching to their occupations. Instead; the

.82nd Congress took a less severe course and, in adopting section 247, gave
immigrants in those occupations a choice of retalning privileges and surrendering
immigrént status or of waiving privileges and keeping immigrant status.

In so doing, both the House and Senate Committees said: "In section 247,
the Attorney General is required to adjust the status éf immigrant§ who, .
subsequent to entry, acquire an occupational status which would entitle them to
& nonimmigraﬁt status ... This is intended to cover the situation where aliens .
who have entered as iﬁhigrants obtain émployment witb foreign diplomatic missions
or international organizations or carry on the activities of treaty traders.
Normall&, they would be classified as noqimmigrants and because of the ﬁature of
their occupation, would be entitled to certain privileges, immunities and
exémptions. The committee'feels that it is undesirable to have such aliens
continue in the stetus of lawful permanent residents and'thereby become eligible
for citizenship, when, because of their occupational status they are entitled tol

- . . k3 ) . . L] » ~
certain privileges, lmmunities, and exemptions which are inconsistent with an

asgumption of the regponsibilities of citizenship under our laws. Such an

ad justment shall not be required';f the alien executes an effective waiver of'all
rights,'privileges, exewptions, and immunities under any law or any Executive
order which would otherwise accrue to him because of his occupational status."

H. Report 1365, 82d Cong., pp. 63-64, S. Report 1137, 82d Cong., page 26.
(Underscoring supplied). .

In other words, the concern was that the assertion of certain privileggs Co
and éxemptions by immigrants, who were employed by international organizations
and foreign missions but who entered this country ostensibly with the idea. of
- becoming citizens, was inconsistent with their proposed assumption of the
' responsibilities of citizenship, accordingly,_such privileges should not be

available to them. At the same time, the Congress disclaimed any intention of \

foreign relations of the United States (supra, . - \

jeopardizing conduct of thf{
S. Report-1515, 8lst Cong.:]
activitifs of the interna

page 523), which includes not jeopardizing the lawful
onal organizations and foreign missions located here,

vho nornally engage Amerilans as well as aliens to conduct their business. In
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_8some instances our laws, granting the necessary protections and privileges for
these organizations and.missiéns and their employees, draw no distinctions
between American and alien employees, treating all alike; in other cases, the
Privileges graﬁted are not available to Americans but only to the non-citizen.
‘employees, ‘Hence it is clear thet the Congress intended to deprive immigrant
aliews employed in the international orgenizations and foreign missions of the
privileges and exemptions resulting from the occupational status which would
not be equally available to American citizens similarly situated. Conversely,
it was not the intention of the Congress to require immigrants in these
occupations 4o surrender privileges which‘American citizens similarly employed
may ascert. Obviously, if‘American citizens may lawfully exercise such

- privileges, the privileges would not appear fo te incongigtent with the
respongibilities of citizenship.

The Congress might have diseriminated entirely againgt immigrants in
favor of citizens, but it did not do so.. On the contrary it sought, by the
election offered under section 247, to place immigrants apd citizens in the
specif;ed categories of employment on an eéual footing by denying to immigrants
special privileges, exemptions, and immunities not aveilable to citizens
similarly emplo&ed. '

T‘ For example, section 116 (h) of the Internal Revenue Code, 26 U.S.C. 116 (h),
éxempts from federel income taxation the compensation of an employee of an
internationai organization if the employee is not a citizen of the United States.
Thus, under this section of the law, American.citizen employees of 1nternétidnél
organizations do not enjoy exemption from federal income taxes. Hence, to the
ektent that the federal income tex exemptions of employees.of an international
organization rest upon section 116 (k) of the Internal Revenue Code, American
citizen employees individually bear an obligation of citizenship (the payment

- of taxes) which immigrant employees, who are potential citizens, heretofore

had no need to bear as individuals (disregarding any equalization of pay that

the employer organizations may attempt to work out). Therefore, the tax '
exemptions under section 116 (h), claimable by an immigrant alien on one of the
specified occupations, is an exemption which he waives when he files the waiver

under section 247 of the Immigration and Nationality Act.
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A converse example, in the matter of legal process, is section 7T (b) of
the International Organizations Immunities Act, 22 U.8.C. 288d, under which
officers and employees of internationel orgenizations shall be immue from suit
and legal prdcess relating to acts performed by them in their official capaciiy
and falling within their functions as such officers or employees, subject to
waiver of the immunity by the international organization. In the case of the
' United Nations, theée privileges together with the others in the Act became
effective pursuant to Executive Order No. 9698 of February 19, 19&6, 11 F.R. 1809.
No‘distinction is made in the gtatute betwéen citizen and non-citizen employees
of the international organizafion. Hence it would appear thet anylmmigrant alien
employee of fhe United Nations who properly claims the immunity from suit and
legal process for official acts allowed under section 7 (b) asserts no greater
privilege than would an American citizen“emﬁloyee gimilarly situated. Accordingly,
the walver of immunities under sgction 247 of the Immigration and Nationality Act
by the immigrant employee of the United Nations would not appear to be & waiver
of the immunity from suit end legal process to which section 7 (b) of the
International Organizations Immunities Act entitles him. '

Application of the foregoing principles iﬁ interpreting weivers under
section 247, on a case-by-case bagis as different situations arise, should
accomplish the objectives laid down by .the Congress. It should resgult in placing
the employee of an international organization or féreigﬁ mission, who happens to
be an immigraﬁt, in ﬁ position of parity with his fellow American employee of the
saﬁe organization by allowing the immipgrant employee no greater privileges in
comection with the employment than an AmErican‘citizen gimilarly employed. In
maintaining his immigrant stetus and preparing for American citizenship, the
immigrant employee of the internationsl orgenization or foreign mission will not
be asgerting privileges which he could not obiain and agsert were he an American
citizen in the same employment. Whatever rights remain and'accrqe to him as a
‘result of the occupational status will be consistent with his "agsumption of the

responsibilities of citizenship under our laws.”

Sincerely, ,

(Signed) Herbert BROWNELL

Attorney General
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ANNEX IV

v

(1) Proposed amendment to Staff Regulation 9.1(a) regerding

termination of permenent appointments

The following additional paragraph to Regulation 9.1(a) is
proposed:

"The Secretary-General may also terminate the appointment of a
staff member who holds a permanent appointment:

(1) If the conduct of the staff member indicates that the staff
member does not meet the high standards of integrity requlred
by Article 101, paragraph 3; of the Charter;

(i1) 1If he Jearns of facts, anterior to the appointment of the
staff member and relevant to his administrative suitability,
which, if they had been known when the staff member was
appointed, should, under the standards establlshed in the
Charter, have precluded his appointment; or

"(41ii) TIf such action would be in the interest of the good
administration of the Organization and in accordance with
the stendards of the Charter.

No termination under this paragraph shall take place until the

matter has been considered and reported on by a special advisory
board appointed for that purpose by the Secretary-General,"

(ii) Proposed amendment to Staff Regulation 1.4 relating to conduct

reflecting on integrity, independence and impartiality

It is proposed to amend Staff Regulation 1.4 as follows:

"Members of the Secretariat shall conduct themselves at all times
in"a manner befitting their status as international civil servants,

- They shall not engage in any activity that is incompatible with the
proper discharge of their duties with the United Nations. They shall
avoid any action and in particular any kind of public pronouncement
which may adversely reflect on their status, or on the integrity,
independence and impartiality which are required by that status. S
While they are not expected to give up their national sentiments or
their political and religious convictions, they shall at all times bear
in mind the reserve and tact incumbent upon them by reason of their
Anternational status,”




/2533
English
" Annex IV
Page 2

(111) Proposed ameﬁdment to Staff Regulation 1,7 relative to political

activities on the part of staff members

It is proposed to replace the present Staff Regulation 1.7 vith a
new provision readirg as follows:

"Unless otherwise authorized in accordance with Staff Rules
issued by the Secretary-General, staff members shall not engage in
any political activities outside the scope of their official duties,
other than voting."

(iv) Proposed amendment to Staff Regulation 9.3

It is proposed to add to the present Staff Regulation 9.3 a

new provision reading as follows:
"The Secretary-General may, when he considers it justified Pay
to a staff member terminated under Staff Regulation 9.1(a) an

indemnity payment twice that which would otherwise be paydble under
the Staff Regulations,"





