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LOri~inal: English!

ADDENDUM TO THE REPORT OF THE UNrrED NATIONS HIGH COt-Jl!llISSIONER
FOR REFUGEES

Question of asylum

1. In the report of the United Nations High Corrmissioner for Refugees to the
General Assembly at its tvrenty.-eighth session!! mention Has made of the discussion
on the question of territorial asylum by the Third Conmi t t e e at the blenty-seventh
session of the General Assembly. At the close of this discussion, it was decided
that the High Commissioner should consult with Governments and report on the matter
to the General Assembly at its t.vent.y -e i ght.h session wi.t.h a viev to preparing the
way for the convening by the Assembly of a conference of plenipotentiaries.

2. Pursuant to that decision, the High Commissioner addressed letters to the
Governments of all States Nembers of the United Nations and also t.o seven non-member
States 2/ requesting their corr~ents on the desirability of concluding a convention
on territori al asylum wi t.h i n the t'r-amewor-k of the United Nations, and if possible
their comments on the draft text set out in his renort to the General Assembly at
its tvrenty-seventh session. }/

3. In paragraph 4 of the report of the Third Committee at the hTenty-eir-;hth
session of the General I\ssembly, ~ the Chairman reauested the High Commissioner to
continue his consultations wi t h Governments and to report further to the Assembly
at its tHenty··ninth session.

4. To date, 91 States have made known their vi ews - either in formal replies to
the High Comrrri s s i on e r t s letter or in oral statements, particularly those made
during the twenty-fourth session of the Executive Committee of the High
Commissioner's Program~e. Of these, six are interim replies stating that the
matter is st ill under consideration, wh i Le 76 Governments are in favour of
strengthening the Law relating to asylum by the adoption of a Convention wi t.h i n the
f'r amevork of the United Nat ions.

5_ Three Governments (Greece, Luxembourg and Spain) expressed doubts as tc the
need for a convention on territorial asylum as they considered the matter to be
adequately covered by existing international instruments. A similar view vas

1/ Official Records of the General Assembly, 'I\.Jenty--eighth Session,
Suppl;ment No. 12 (A/9012), paras. 23-25.

2/ Bangladesh> German Democratic Republic, Germany (Federal Republic of),
Holy See, Liechtenstein, I'flonaco and S1>ritzerland. Of these, Bang'Iade sh , the German
Democratic Republic and Germany (Federal Republic of), have in the mearrt i.me become
members of the Organization.

l/ Ibid., Twenty-seventh Session, Supplemen~ No. 12 (A/8712), appendix,
annex T. P

~/ Ibid., 'I\renty-·eighth Session, Anne xe s , agenda item 67, document A/9378.
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expressed by the United Kingdom vh i oh considers that much of the purpose of the
proposed nelV instrument wou.l d be achieved if the 1951 Conventi on r-eLat.i rig to the
Status of Refugees 'iI ,·rere more wi deLv and firmly implemented. 'I'b e United Kingdom
Government has, however , stated that it does not wi sh its attitude to be c ons i de re d
as ,{holly nega:ti ve and wou.l d not oppose the convening o f' a conference of
nlenipotentiaries, should there prove to be substantiaI support for one. A somewhat
similar position was taken by the Government of Japan.

6. Thirty-one Governments have submitted speci fic comments on the text of the
draft convention. The addendum to the report of the United Nations High
COIT@issioner for Refugees 6/ submitted to the General Assembly at its tventy-eighth
session sets out the commerrt s of those 2J Stf'.L:,s vn i cl: hr.d rT_E'.nr, tl'p~c' Yi.OTS known
before the convening of the tventy--eighth session. The comments made s i n ce then
by 10 States are contained in the annex to the present document.

7. The question of territorial asylum was considered during the discussion of the
item entitled "Tnt.e r-nat.Lorral, protection" at the hTenty-fif'th session of the
Executive Committee of the High Commissioner's Programme ') 7/ held at Geneva from
14 to 22 October 1914, and the Executive Committee expr-e s sed the hope that
preparation for an international convention on territorial asylum wou.l.d be aot i.veI:
pursued.

8. It is n ot.ewor-t.hy that 91 Governments have repIied to date to tl;.e High
Commissioner's letters of request. This bears eloquent testimony to the need for
a thorough examination and further development of this branch of international
Law , especially in view of the great humanitarian mission of the 18\>1 of territorial
asylum to the uprooted. 'TI1e positive attitude of some 16 Governments out of the 91
is a factor of encouraging sip;nificance in favour of the elaboration of a
convention on territorial asylum.

21 United Nations, Treaty Series, vol. 189, No. 2545.

§j Official 'Eecords of the General Assembly, Ti-renty-eighth Session,
Supplement No. 12B (A/90l2/Add.2)

1/ Ibid., ~Nenty-ninth Session, Supplement No. I2A (A9612/1'1dd.l), paras. 39-52.
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ANNEX

Draft articles-- ._----.---------

Preamble:

The Contract ing States,

1. Considering the obligation of States under the Charter of the United Nations
to promote universal respect for, and observance of, human rights and freedom,

2. Recalling that the General Assembly of the United Nations has soler@ly
declared that nations, irrespective of their political, economic, and social
systems or the levels of their development, should base their co-operation,
inter ali~, on respect for fundamental human rights,

3. Mindful of articles 13 and 14 of the Universal Declaration of Human Rights,

4 Recalling the Declaration on Territorial Asylum adopted by the General Assembly
of the United Nations on III December 1967, and recognizing the important advance
made by this Declaration in formulating principles upon which States should base
themselves in their practices relating to territorial asylwn,

5. Noting the present practice of States in granting asylum and the general
acceptance of the principles of non-refoulement and the voluntary nature of
repatriat ion, expressed in various instruments adopted on the universal and
regional levels,

6. Believing that the conclusion of a converrt i on based on these principles ,.,ill
assist States to achieve those humanitarian objectives wh i ch are the common
concern of the international community and "Till also thereby strengthen friendly
relations bet.veen States,

7. Have agreed upon the follmring articles:

CHAPTER I

GRANT OF ASYLUM, NON-REFOULE~ENT A~D NON-EXTRADITION

Article 1. Grant of asylum

1. A Contracting State, acting in an international and humanitarian spirit,
shall use its best endeavours to grant asyLum in its territory, vh i ch for the
purpose of the present art icle includes permission to remain in that territory, to
any person who , owing to Hell·-founded fear of

\ ~ a) --pe :r~:;E<SU-'ElOrT '-1 uY ~ reasun:f ;:;1'"f'c1'-C'''; 1 i ei. 0/2,.L un~+~"i.QD alit.y_ ~))1S'mhersbiD of
a particUlar social group, or political opinion, or for reasons of struggle against
apartheid or colonialism; or

(b) prosecution or severe punishment for acts arising out of any of the
circumstances listed un de r (a)
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is unable or umvilling to return to the country of his nationality, or if he has no
nationality, the country of his former habitual residence.

2. The provision of paragraph 1 of this article shall not apply to:

(i) any person with respect to whom there are serious reasons for considering
that he is still liable to punishment for

(a) a crime against peace, a vra r crime, or a crime against humanity
as defined in the international instruments drawn up to make

provision in respect of such crimes;

(b) a serious common crime; or

(c) acts contrary to the purposes and principles of the United Nations;

(ii) any person ",ho seeks asylum for reasons of a purely economic character.

3. Asylum shall not be refused by a Contracting State solely on the ground
that it could be sought from another State.

Article Ll

Canada

The term "b e s t endeavours" is not defined in the draft Convention on
Territorial Asylum and is ambiguous. This term does not provide prospective
Contracting States ",ith definite criteria with which to define their
responsibilities.

The phrase "acting in an international and humanitarian spirit" is vague and
imprecise for a legally binding document. While such phrase would certainly find
its place in the Preamble, it is probably best dropped from the substantive part of
the text.

The phrase n for reasons of struggle against aparthei d or colonialism" might
appear redundant in a legally binding instrument, in that the persons it covers
voul d also fall under the "r-ace!", "social-group, or political opinion" phrases.

Uruguay

Uruguay pro-poses to delete the wor-ds "in an international and humanitarian
spirit".

J,_rt icle L 1. (a)

Uruguay

Asylum should not be granted to a person who has committed an act of terrorism
condemned by the conscience of mankind.
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Article 1.1. (b)

Canada

There might be a conflict betHeen 1.1.(b) and 1.2.(i)(b) "Then a person commits
a serious crime vThich might at the same time be regarded as an act arising out of
any of the circumstances listed in article 1.1. (a).

Uruguay

The terms "pr-oaecut ion or severe punishment" seem to be too vague. ~·10re

specific reasons should be stated.

Article 1.2.(i)(a)

Uruguay

It is suggested to introduce the concept of genocide in this article and to
refer to the Tokyo , Morrt r-ea.L and The Hague Conventions.

Art icle 1. 2 . ( i) (b)

It is suggested to amend this article as [0110"'5: Ha serious common crime not
related to a political crime or offence".

Uruguay

It is suggested to replace the concept of "a serious common cri me" by that of
a "crime punished by a minimum punishment of e.g. t"TO ye ar-s r '".

Article 1.2.(i)(c)

Canada

Subparagraph (c) is very broad and might well be placed in the Preamble unless
it can be given a more specific content.

Article 1. 2. (i i)

Canada

This article seems r edundarrt because any person seeking asylum for reason of
a purely economic character cannot claim the benefit of the draft Convention in
any case because he dces not fall under article 1.1.

Ecuador

The Government is of the opinion that this article should be eliminated as it
is very difficult to kn ow ,.;-hether a person seeks asylum for reasons of a purely
economic character.
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Japan
~--

It would be advisable to substitute in this article the word "ma.in.ry" for
l1purely".

Art icle 1. 3.

Canada

It is suggested that article 1.3. be amended by adding the follmving words to
the present text: it if such refusal would compel the person concerned to remain in,
or return directly or indirectly to a territory with respect to ,vhich he has well
founded fear of persecution, prosecution or punishment for any of the reasons
stated in paragraph 1 of article L"

Denmark

In the opinion of the Danish Government this article seems to be worded in too
general terms if, by rr Contracting State" is meant a State other than the first
State of refuge where the refugee may have stayed for some time ill1d where he might
have been able to seek asylum. In v i ew of the growing number of instances in which
the problem of first asylum occurs the Government of Denmark considers it of great
importance that an international solution be found to the problem of the
obli gat ions of a first state of refuge vis-a-vis other Contract ing st ates.

Liechtenstein

It should be clarified to what extent the application of paragraph 3 of this
article would be affected by the circumstance that an asylum seeker has already
est abli shed links wi th another country.

Article 2. Non-refoulement

No person shall be subjected by a Contracting State to measures such as
rejection at the frontier, return, or expulsion, which would compel him to return
directly or indirectly to, or remain in a territory with respect to which he has
well-founded fear of persecution, prosecution or punishment for any of the reasons
stated in paragraph 1 of article 1.

COMMENTS

Australia

It woul.d be easier to achieve acceptance of the text of article 2 if the
wor-d.irig "a Contracting State shall use its best endeavours" were used.

Canada

It might be considered advisable to qualify article 2 with all the provisos
contained in article 3 of the 1967 Declaration on Territorial Asylum. Article 2
might possibly be read to apply only to those persons coming under article 1.1 as
amended by article 1.2. It would be desirable to clarify the categories of persons
falling within the parameters of article 2.
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Denmarl\:

Denmark is of the opinion that provisions corresponding to those of
articles 32 and 33 of the 1951 Convention should l)e incorporated permitting the
State of asylum to eXIJel refugees on grounds of national security,

Iran

Iran agrees Hi th the comments made by Romania '§j that it voul.d be appropriate
to introduce exceptions relating to compelling reasons of national security or in
order to safeguard the population as provided for in article 3, paragraph 2, of
the Declaration on Territorial Asylum.

Article 3. Non-extradition

No person shall be extradited to a State to the territory of wh'i ch he may not
be returned by virtue of article 2.

Australia

It would be easier to achieve acceptance of the text of this article if the
'Hording "A Contracting State shall use its best endeavours;' we re used.

Canada

Article 3 protects the same group of persons as article 2 does, and the
commentaries made under article 2 can be applied, mutadis mutandis, to article 3.

Iran

This article needs further clarification vith regard to its effect on existing
bilateral and multilateral extradition treaties.

The obligat ion resulting from this article should be reconciled v i t h the terms
of existing bilateral extradition treaties to vhich the Government is a party.

Liechtenstein

This article might be in contradiction with existing bilateral treaties on
extradition.

Uruguay

It should be stat ed in article :3 that extradition should not De ["ranted
for noli~ical reasons or for those specified in article 1.

81 See Official Records of the Genera~ Assembly, 'I\renty-eighth Session,
Supplement No. 12B (A/90121 Add, 2).
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Article 4. Provisional stay pendin~ consideration of request

A person requesting the benefit of this Convention at the frontier or in the
territory of a Contracting State shall be admitted to or permitted to remain in the
terri tory of that State pending a determination of his request, wh i ch shall be
considered 'by a specially competent authority and shall, if necessary, be r e viewed
by higher authority.

COM}1ENTS

Canada

It might be considered desirable to insert the phrase "due process of Law" in
the present text of article 4. The phrase Ha determination of his r-eque s t " is
understood to mean "an examination of his request with a vie" to determining his
status". It might be useful to substitute some such Hording in order to clear up
any possible ambiguities.

It should be stipulated in article 4 t.hat a request for territorial asylum
should be considered by a s pe c i a.l.Lv competent authority entitled to move the courts
in the State Lf refuge.

cHAP'rER IT

INTERNATIONAL CO-OPERATION

Article 5. International solidarity

~fuere, in the case of a sudden or mass influx, or for other con~elling

reasons, a State experiences difficulties in granting or continuing to grant the
benefits of this Convention, other Contracting States, in a spirit of international
solidarity, shall take appropriate measures individually, jointly, or through the
United Nations or other international bodies, to share equitably the burden of
that State.

COMMENTS

Canada

Article 5 corresponds to article 2. (2) of the 1967 Declaration. "I-fuile
article 2. (2) of the Declaration requires States to simply "cons i de r ( ... )
appropriate measures", article 5 of the draft Convention goes further and does
require States to "t.ake appropriate measures 11 • Since the latter obligation might
prove too broad to be easily accepted by States, it might be preferable to revert
to the wording of the Declaration.

Article 5 should be amended to make it clear that international assista.Dce can
only be given to the State granting asylum at the request of' the State granting
asylum. At present, article 5 could be used to sanction external interf'erence in
the internal affairs of the state granting asylum against the wishes of that State.
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Uruguay_

A special protocol should be drs,1oJn up relating to the subject-matter of
article 5 wit.h a v i ew to establi.shing provisions as clear and precise as possible.

Article 6. Voluntary repatriation

If an asylee should voluntarily and in full freedom express his desire to
return to the territory of the State of his nationality or former habitual
residence? the State granting asylum and the State of the asy.l.ee ' s nationality or
:former habitual residence> as Hell as all other States concerned> shall facilitate
his r-epat.ri.at i on ,

COMMENTS

Canada

The draft Convention foresees no procedure to verify if the asylee's desire is
actually expressed voluntarily and in full freedom.

The term "shal.L facilitate" is very wi de and undefined. It might be desirable
to replace that term v i th a negative such as "shall not put obs t.ac'l es",

Uruguay

In the case of voluntary repatriation a free wi LL statement should be made
before a judicial authority, or a Court.

Article 7. Co-op~ration with the United Nations

The Contracting States shall co-iope r'at.e with the Office of the United Nations
High Commissioner for Refugees, or any other agency of the United Nations which may
be created for the purpose, as regards the application of the provisions of this
Convention. They shall in particular keep the Office, Or agency, informed of all
general implementing measures adopted by them and shall consult with the Office, or
agency, regarding questions arising out of applications for asylum.

COMMENTS

Canada

This provision, which corresponds to article 35 of the Refugee Convention, 1S

useful from the administrative point of view, in that the United Nations High
Commissioner for Refugees is kept informed of and is consulted about the manner in
wh i.ch each State implements tbe Asylum Convention. It is, hovever , doubtful
\.,rhether article 7 does any more than this administrative task, and whether it could
be used very effectively to support article 5.
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CHAPTER III

CHARACTERIZATION OF ASYLUM

Article 8. Peaceful character of asylum

The grant of asylwn in accordance ,vith article 1, or the application of other
articles of this Convention, is a peaceful and humanitarian act. As such it does
not constitute an act unfriendly to any other State and shall be respected by all
States.

COl\1MENTS

Canada

In a legally binding instrument this article should be moved to the Preamble.

Uyuguay

It should be stated in article 8 that the grrult of asylum shall be respected
by other States.

Article 9. Right of qualification

Qualification of the grounds for granting asylum or applying the provisions of
articles 2 or 3, appertains to the Contracting State whose territory the person
concerned has entered or seeks to enter.

COl\1MENTS

Australia

One possible improvement might be to omit article 9 entirely and to word
articles 2 and 3 along the lines suggested by Australia.

Canada

The wording of article 9 should be changed in order to improve its clarity.
It may mean that a Contracting State may ratify the Convention with reservations
as to the terms on which it will grant asylum or apply article 2 or 3 to seekers
of asylum coming to its territory. Such an interpretation creates a large
loop-hole in the Convention. Howe ve r , article 9 might in the alternative be read
merely to say that it is up to the receiving State to evaluate whether or not the
seeker of asylum may qualify under articles 1, 2 or 3. Article 1.(3) of the
1967 Declaration is to that same effect. This article protects the legality of
the decisions taken by receiving States against any protests vn i ch might emanate
from the States left by the asylees.

Article 10. Regime of asylees

1. States granting asyLum shall not permit asylees to engage in activities
contrary to the purposes and principles of the United Nations.

-10-



2. Tvithout prejudice to the provisions of regional conventions, a State incurs
international responsibility for the action of asylees to the same extent that it
wouLd be responsible for the actions of any other person living in its territory.

CO!l®J1EJIlTS

Canada

Article 10.1, which is the equivalent of article 4 of the 1967 Declaration
might not be appropriate in a legally binding document. '

Da.homey

It is suggested to add that asylees
to the purposes and principles of the
to the interests of the country of origin

Iran

Iran suppor-t s the comments made by
replaced by a new paragraph providing that:

in activities contrary
or in activities detrimental

country.

paragraph 2 should be

"Every person to whom asylum has been granted shall conform to the lal.rs
of the asylum--grant ing country and shall refrain from all activities which
are detrimental to the institutions and security of that country."

Article 11. Good faith

Al.L det.e rminat i ons and decisions called for in oche application of this
Convention shall be made in good faith and ,-rith due regard to all ascertainable
facts.

COMHENTS

Canada

The IJhrase "due regard to all ascertainable facts" should be altered. It is
suggested that the phrase in question be replaced by "due regard to all relevant
and accessible facts of the case".

Uruguay

It should be deleted as it only repeats a generally recognized principle of

law.

GENERAL CO~~lliNTS

Bolivia

Bolivia is of the opinion that it should be ascertained whether the Convention
is in agreement with the vi evs on asylum existing 1vithin the Ameri can system.

Uruguay

Uruguay stresses the fact that a clear distinction should be made behreen
territorial asylum and diplomatic asylum.

21 Ibid. -11-
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