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1, The docunent corcerning which the c'pinion of the Goverrunent of cuatemala is
being requested, paragraph 69 of the relevant report, relates to the draft code of
offerces aqainst the peace and security of manklnd, which is beinq studied by the
United Nat ions.

2. The fnternational Law Commission sums uD its conclusions as follorl's:

(a) The draft code of offences against the peace and security of mankind
should cover only the rnost serious international offerEes,

(b) with regard to the subjects of law to rr'hich international crlnlnal
responsibilty can be attributed, the fnternational La\^' Comnission would like to
have the viehrs of the United Nations ceneral Assenbly, sirEe it beLieves that the
problen is of a political naturet

(c) with reqard to the inf,lernentat ion of the code the Corunission expresses
the view that such a code would tle ineff€ctive unless it was accoflFanied by
penalties and by the establishnent of a coqtetent jurisdtction, accordingly, it
asks the General Assenbly to indicate r.rhether the Commisslonrs nardate extends to
the preparation of the statute of a colFetent international crirninal jurisdiction,
and rrhether such jurisdiction should also be conpetent with respect to States.

3. Fron a study of the relevant documentation it can easily be seen that the very
Proposal of a code of offerces against the peace and security of rnankind not only
nakes it necessary to consult the covernments of th€ States Menbe rs of the Uhlted
Nations, and consequently the respective corrpetent national institutions, such as
the consejo Asesor de Politica Crininal y prevenci5n de la Delircuencia (Advlsory
council on Crininal Poficy and Prevention of D€linquency) r but also involves the
possibility of obtaining the support of covernrnents, in order that the United
Nations rnay continue its rrork in that fieLd, so as to nake an effective
contributlon in the penal spher€. llhat is inportant because the United Nations is
empowe red to deternine the existerce of any threat to the peace, breach of the
peace or act of aggression and to nake reconnendations for the naintenance or
restoration of internacional peace and security, a task it carries out through the
security council, as provided in Article 39 of the charter of the Unlted Nations.

4. The United Nations also shou.ld
conpetent organ to incose sanctions
an internationaf offerce, in so far
security of nanki nd.

have th€ appropriate rneans to enable a
v,rhen it is found that certain cases constitute
as they relate specifically to the peace and
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5. Internatlonal penal lalt arose as a resuft of the need to deflne cril€s that
can be inputed to international crirninals in very special cases of the nost serious
kind, such as war crimes carried out through horrendous deeds that violate all
hunan feellng' as vras obs€rve.! at the conclusion of the second world war. Its
field of colrpeterce has lncluded the narcot ics trade, snuqglinq, some rennants of
slavery and the counterfeltlng of forelqn currency.

6. Consequently tbe code belng planned wou Id be an anplification of internationa.L
penal lalr. Thls is considered consistent with the purposes which insplred the
creation in 1945 of the United Nations, of which Guatenala ls a I'tembe4 the
essential factors which notivated the establlstment of the organization include the
resolve of the peoples of the United Natlons:

- To save succeed lng generat ions from the scourge of warr vthich twlce in
our lifetirne has brouqht untold sorrow to mankindt

- To reaffirm faith in fundamental human riqhts, in the dignity and the
teorth of the human person,-and in the equal rights of nen and women and
of nations large and smallt

- To establish conditions under which justice and respect for the
obligations arising fron treaties and other sources of international lav,
can be maintainedt

- To pronote social pr@ress and better stardards of life in larger freedorn;

and for these end s

- To unite our strenqth to maintain international peace and securityt .,.
and

- To erplq,' international rnachinery for the promotion of the ec onomic ard
social advancen€nt of all peoples.

7. The goals which form the basis for the ex istence of the United Nat ions reflect
the feelinqs of all peoples and involve a cormitment on the part of states Members
of the organization to give thelr support to any tneasure tendihg to promote the
peace and securlty of nankind, and consequently to determine, where necessary, not
only the existerEe of threats to the peace ard international crirnes to be included
in a spec if ic enurneration but atso the sanctions to be applied and the
establistynent of a speclf lc jurisdiction.

8. !9ithin the United Nations there are trends favouring the creation of an
international organlsn, fully established and recoqnized in the ceneral Assenbly by
aI1 signatory countries, in order that that orqanism nay be the one that assumes
responsibllity for the adninistration of justice, applying internat ional law and
inposinq upon transgressors the Frenalties to which they are subject for havinq
conmitted offences against the peace and security of manklnd.
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9. I believe that we could also use a systsn already recagnized by the States
M€mbers of the Unlted Nations, which ls regulated tDr the Code of Prlvate
International Law, that Code provldes that the perpetrators of such an offence
should be ju@ed in accordance vrith the crirnlnal laws ln force ln the country whlch
captures then. Each State r+hlch siqned the Charter of the Unlted Nations
establishes fully the conpeterEe of its courts, their organization, the prcedures
for judgement and the executlon of the sentences prorrcunced by lts jurlsdictional
body.

10. As there are many variants and fastors which enter into the cqnmisslon of
offences of this kindr judcinq then wlll require confomity with the foregolng in
respect of the rules of coqceterre regutat ing the sald code.

*****

(a) The fnternatlonal Lar., conrnission believes that the noat serious
international crlmes should be determlned in conformity wlth the conventions ard
declarations in the natte such a determinatlon nould therefore be feaslble in the
liqht of the fact that the Comnlssion has avallable to lt the lndicated elenents of
refererce, r\'hlch have already been approved bV the States l,{embers of the Unlted
Nat ions.

(b) tlith regard to those subjects of internatlonal lalr to whlch penal
responsibility may be attrlbuted, the Cornmission wishes to know the @inlon of the
General Assenbly, and therefore it lrl1l be our countryrs repreE€ntatlve ln the
rnternational Law Conunlssion $ho vrlll make a statement on the penal responsibtlity
of subjects of la$'.

(c) Paragraph 69 (c) (i) expresses the viek' that a code unaccq panied by
sanctions lsou ld be ineffectlve, the Conunission also asks the General Assenbly to
inalicate lts view on crlmlnal jur{sdictlon ard to lndicate whether the elaboration
of the statute of an lnternational crimlnal jurlsdiction r.rou ld be feasible. It is
believed that in order to be effective, the proposed sode should lndeed contaln
sanctions rather than nerely norms of corxiuctt in connection nith internatlonal
jurisdlction ald international crlmlnal statutes, attention rnust be gl\ren to the
juridical norms contenp.lated in the code of Private International Law lrhich states
in its article 296: "Penal lar,rs are binding on all persons residing in the
territory, wlthout other exc eptions than those established ln this chapter".
Article 297 states, "The head of each of the contractlng States is er(€mpt from the
penal laws of the others when he ls in the territory of the latter". slmllar
exernptions apply to the persone referred to in articles 298, 299, 300, 301, 302
and 303. Furthermore, article 304 states, rNo contractlng State shall apply in
its territory the penal laws of the others". Consequently, if lre create an organ
with international coq)etence and jurlsdlction to deal with and Punish subjects of
law that corunit internatlonal crines, tt wt11 becorne necessary to abroqate that
part of the Code of Private International Law whlch deals t{ith the applicability of
crininal laws to all those who reside in the territory, h'ith the excet)tlons cited
above, h'hich are regulated in the sald code. ltith regard to paragraph 69 (c) (it),
which refers to jurisdlction and corpetence, a determinat lon should be naie in the 
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General Assdnbly by the countrles lrhlch have s€nt p€ rrnatEnt repres€ntatives to the
united Nationsr since if sarrtions are to be applied nlth due regard to the
seriousrEss of the clrctastarces assoclated rlth offences against the peace and
security of rnankirxll another question whlch rnust be discussed ia whether the
conpetent organ to be establlshed rlou Id also have international jurisdiction to
apply the appropriate sanctlons or nhether tlroae sanctions should be apPlied ln the
respectlve terrltories of the subJects of law.




